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NEW YORK STATE SENATE

THE STENOGRAPHI C RECORD

ALBANY, NEW YORK

January 18, 2023
11:12 a. m

REGULAR SESSI ON

SENATOR ROXANNE J. PERSAUD, Acting President
ALEJANDRA N. PAULI NO, ESQ, Secretary
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PROCEEDI NGS
ACTI NG PRESI DENT PERSAUD: The
Senate will cone to order.
| ask everyone present to please
rise and recite the Pl edge of Allegiance.
(Wher eupon, the assenbl age recited
the Pl edge of Allegiance to the Flag.)
ACTI NG PRESI DENT PERSAUD: In the
absence of clergy, let us bow our heads in a
nmonment of silent reflection or prayer.
(Wher eupon, the assenbl age respected
a nonment of silence.)
ACTI NG PRESI DENT PERSAUD: Readi ng
of the Journal
THE SECRETARY: I n Senate, Tuesday,
January 17, 2023, the Senate met pursuant to
adj ournnment. The Journal of Sunday, January 15,
2023, was read and approved. On notion, Senate
adj our ned.
ACTI NG PRESI DENT PERSAUD: W t hout
obj ection, the Journal stands approved as read.
Presentation of petitions.
Messages fromthe Assenbly.
The Secretary will read.

THE SECRETARY: Senat or May noves
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to discharge, fromthe Commttee on Rul es,
Assenbly Bill Nunber 607 and substitute it for
the identical Senate Bill 820, Third Readi ng
Cal endar 29.

ACTI NG PRESI DENT PERSAUD: The
substitution is so ordered.

Messages fromthe Governor.

Reports of standing conmttees.

Reports of select conmmttees.

Communi cations and reports from
state officers.

Motions and resol utions.

Senator G anaris.

SENATOR G ANARI S: Good nor ni ng,
Madam Pr esi dent .

Let ne wel cone Senator Giffo to the
Fl oor Leader chair on the Republican side. It's
a pleasure to work with himtoday.

| nove to adopt the Resol ution
Cal endar .

ACTI NG PRESI DENT PERSAUD: Al
those in favor of adopting the Resol ution
Cal endar, please signify by saying aye.

(Response of "Aye.")

ACTI NG PRESI DENT PERSAUD: Opposed,
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nay.

(No response.)

ACTI NG PRESI DENT PERSAUD: The
Resol uti on Cal endar is adopt ed.

Senator G anaris.

SENATOR G ANARI S: Pl ease take up
the cal endar at this tine.

ACTI NG PRESI DENT PERSAUD: The
Secretary will read.

THE SECRETARY: Cal endar Nunber 26,
Senate Print 817, by Senator Hoyl man-Si gal, an
act to anmend the El der Law

ACTI NG PRESI DENT PERSAUD: Read t he
| ast secti on.

THE SECRETARY: Section 2. This
act shall take effect on the sane date and in the
same nmanner as a chapter of the Laws of 2022.

ACTI NG PRESI DENT PERSAUD: Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT PERSAUD: Announce
the results.

THE SECRETARY: In relation to
Cal endar Nunber 26, those Senators voting in the

negative are Senators Lanza, Oberacker, Ott and
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Wl czyk.

Ayes, 55. Nays, 4.

ACTI NG PRESI DENT PERSAUD: The bi |
i s passed.

THE SECRETARY: Cal endar Nunber 29,
Assenbly Print 607, by Assenbl ynmenber Barrett, an
act to anend a chapter of the Laws of 2022.

ACTI NG PRESI DENT PERSAUD: Read t he
| ast section.

THE SECRETARY: Section 2. This
act shall take effect on the sane date and in the
same nmanner as a chapter of the Laws of 2022.

ACTI NG PRESI DENT PERSAUD: Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT PERSAUD: Announce
the results.

THE SECRETARY: Ayes, 60.

ACTI NG PRESI DENT PERSAUD: The bi |
i s passed.

THE SECRETARY: Cal endar Nunber 30,
Senate Print 821, by Senator Harckham an act to
amend the Tax Law.

ACTI NG PRESI DENT PERSAUD: Read t he

| ast section.
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THE SECRETARY: Section 2. This
act shall take effect on the sane date and in the
same nmanner as a chapter of the Laws of 2022.

ACTI NG PRESI DENT PERSAUD: Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT PERSAUD: Announce
the results.

THE SECRETARY: Ayes, 60.

ACTI NG PRESI DENT PERSAUD: The bi |
i s passed.

THE SECRETARY: Cal endar Nunber 33,
Senate Print 824, by Senator Sanders, an act to
amend the | nsurance Law.

ACTI NG PRESI DENT PERSAUD: Read t he
| ast secti on.

THE SECRETARY: Section 7. This
act shall take effect inmediately.

ACTI NG PRESI DENT PERSAUD: Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT PERSAUD: Announce
the results.

THE SECRETARY: Ayes, 60.

ACTI NG PRESI DENT PERSAUD: The bi |

Ki rkl and Reporting Service




© 00 ~N oo o b~ w N P

N NN N NN P R PR R R R R R R
gag A W N P O © 0o N oo 0o M~ W N -+ O

417

i s passed.

THE SECRETARY: Cal endar Nunber 34,
Senate Print 825, by Senator Hoyl man-Si gal, an
act to anmend the |Insurance Law.

ACTI NG PRESI DENT PERSAUD: Read t he
| ast section.

THE SECRETARY: Section 5. This
act shall take effect inmediately.

ACTI NG PRESI DENT PERSAUD: Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT PERSAUD: Announce
the results.

THE SECRETARY: In relation to
Cal endar Nunber 34, those Senators voting in the
negative are Senators Giffo, Ott, Stec and
Tedi sco.

Ayes, 56. Nays, 4.

ACTI NG PRESI DENT PERSAUD: The bi |
i s passed.

THE SECRETARY: Cal endar Nunber 70,
Senate Print 101, by Senator Ryan, an act to
amend the Vehicle and Traffic Law.

ACTI NG PRESI DENT PERSAUD: Read t he

| ast section.
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THE SECRETARY: Section 9. This
act shall take effect one year after it shal
have becone a | aw

ACTI NG PRESI DENT PERSAUD: Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT PERSAUD: Announce
the results.

THE SECRETARY: In relation to
Cal endar Nunber 70, voting in the negative:
Senat or Cber acker.

Ayes, 59. Nays, 1.

ACTI NG PRESI DENT PERSAUD: The bi |
i s passed.

THE SECRETARY: Cal endar Nunber 71
Senate Print 177, by Senator G anaris, an act to
anmend the Banki ng Law.

ACTI NG PRESI DENT PERSAUD: Read t he
| ast secti on.

THE SECRETARY: Section 2. This
act shall take effect on the 180th day after it
shal | have becone a | aw

ACTI NG PRESI DENT PERSAUD: Call the
roll.

(The Secretary called the roll.)
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ACTI NG PRESI DENT PERSAUD: Announce
the results.

THE SECRETARY: In relation to
Cal endar 71, those Senators voting in the
negative are Senators Gallivan, Hel m ng,

Ober acker, Ott, Palunbo, Stec, Tedisco and Wi k.

Ayes, 52. Nays, 8.

ACTI NG PRESI DENT PERSAUD: The bi |
i s passed.

THE SECRETARY: Cal endar Nunber 72,
Senate Print 492A, by Senator Conrie, an act to
amend the Public Authorities Law

ACTI NG PRESI DENT PERSAUD: Read t he
| ast secti on.

THE SECRETARY: Section 7. This
act shall take effect on the 120th day after it
shal | have becone a | aw

ACTI NG PRESI DENT PERSAUD: Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT PERSAUD: Announce
the results.

THE SECRETARY: In relation to
Cal endar Nunber 72, those Senators voting in the

negative are Senators Borrello, Helmng, Mirray
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and Pal unbo.

Ayes, 57. Nays, 4.

ACTI NG PRESI DENT PERSAUD: The bi |
i s passed.

THE SECRETARY: Cal endar Nunber 74,
Senate Print 564A, by Senator Kavanagh, an act to
anmend the Banki ng Law.

SENATOR GRI FFO Lay it aside.

ACTI NG PRESI DENT PERSAUD: Lay it
asi de.

THE SECRETARY: Cal endar Nunber 78,
Senate Print 935, by Senator Kennedy, an act to
anmend the Real Property Tax Law.

ACTI NG PRESI DENT PERSAUD: Read t he
| ast secti on.

THE SECRETARY: Section 2. This
act shall take effect on the 90th day after it
shal | have becone a | aw

ACTI NG PRESI DENT PERSAUD: Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT PERSAUD: Announce
the results.

THE SECRETARY: Ayes, 61.

ACTI NG PRESI DENT PERSAUD: The bi |
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i s passed.

THE SECRETARY: Cal endar Nunber 80,
Senate Print 967, by Senator Ryan, an act to
anmend the Real Property Tax Law.

ACTI NG PRESI DENT PERSAUD: Read t he
| ast section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT PERSAUD: Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT PERSAUD: Announce
the results.

THE SECRETARY: Ayes, 62.

ACTI NG PRESI DENT PERSAUD: The bi |
i s passed.

THE SECRETARY: Cal endar Nunber 82,
Senate Print 1065, by Senator Myer, an act to
anmend the Banki ng Law.

ACTI NG PRESI DENT PERSAUD: Read t he
| ast secti on.

THE SECRETARY: Section 2. This
act shall take effect one year after it shal
have becone a | aw

ACTI NG PRESI DENT PERSAUD: Cal | the
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roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT PERSAUD: Announce
the results.

THE SECRETARY: In relation to
Cal endar Nunber 82, those Senators voting in the
negative are Senators Borrello, Giffo,
ber acker, Pal unbo, Stec, Tedisco, Walczyk and
Vi k.

Ayes, 54. Nays, 8.

ACTI NG PRESI DENT PERSAUD: The bi |
i s passed.

THE SECRETARY: Cal endar Nunber 83,
Senate Print 1144, by Senator Sanders, an act to
anmend the Banki ng Law and the Penal Law.

ACTI NG PRESI DENT PERSAUD: Read t he
| ast secti on.

THE SECRETARY: Section 11. This
act shall take effect on the 30th day after it
shal | have becone a | aw

ACTI NG PRESI DENT PERSAUD: Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT PERSAUD: Announce

the results.
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THE SECRETARY: In relation to
Cal endar Nunber 83, those Senators voting in the
negative are Senators Ashby, Borrello, Gllivan,
Giffo, Helmng, Mattera, Mirray, Oberacker,
Ott, Palunbo, Rolison, Stec, Tedisco, Wl czyk
and Wei k. Also Senator Lanza.

Ayes, 46. Nays, 16.

ACTI NG PRESI DENT PERSAUD: The bi |
i s passed.

THE SECRETARY: Cal endar Nunber 84,
Senate Print 1242, by Senator Felder, an act to
amend the Vehicle and Traffic Law.

ACTI NG PRESI DENT PERSAUD: Read t he
| ast secti on.

THE SECRETARY: Section 2. This
act shall take effect on the first of April.

ACTI NG PRESI DENT PERSAUD: Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT PERSAUD: Announce
the results.

THE SECRETARY: In relation to
Cal endar Nunber 84, those Senators voting in the
negative are Senators Borrello, @Gllivan, Giffo,

Hel mi ng, Krueger, Ott, Wal czyk and WeiKk.
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Ayes, 54. Nays, 8.

ACTI NG PRESI DENT PERSAUD: The bi |
i s passed.

Senator G anaris, that conpletes the
readi ng of today's cal endar.

SENATCR G ANARI S: Pl ease let's
nove on to the controversial cal endar.

ACTI NG PRESI DENT PERSAUD: The
Secretary will ring the bell.

The Secretary will read.

THE SECRETARY: Cal endar Nunber 74,
Senate Print 564A, by Senator Kavanagh, an act to
anmend the Banki ng Law.

ACTI NG PRESI DENT PERSAUD: Senat or
Borrell o.

SENATOR BORRELLO Yes,
Madam Presi dent, woul d the sponsor yield for a
guestion?

ACTI NG PRESI DENT PERSAUD: Does the
sponsor yiel d?

SENATOR KAVANAGH: Yes,
Madam Pr esi dent .

ACTI NG PRESI DENT PERSAUD: The
sponsor Yyi el ds.

SENATOR BORRELLO Thank you,
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Madam Presi dent. Through you, Madam Presi dent.

Senat or Kavanagh, thank you. W
were just discussing debating yesterday, and here
we are today. So -- oh, happy birthday al so.

(Cheers from nmenbers.)

SENATOR BORRELLO |*'mdone with ny
guestions. No, | don't -- no (laughing).

(Appl ause.)

SENATOR KAVANAGH: | cannot think

of a better activity to be doing on ny birthday.

(Laughter.)

SENATOR BORRELLO So | have sone
concerns with this, obviously. You start talking
about |enders, we already are seeing pressure
with rising interest rates. Mrtgages are
obviously part of the Anerican dream being able
to own your own home, and then | have sone
concerns.

Can you first -- we -- you're
tal ki ng about basically holding | enders |iable
for a nunber of things, well beyond what the
current laws are and well beyond, you know, even
federal limtations. But could you -- you talk
about material nonconpliance. Can you really --

there's no definition in this bill on what
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mat eri al nonconpliance really is. Can you pl ease
tell me what that means?

SENATOR KAVANAGH: Thr ough you,
Madam Presi dent, yes. W debated this bill on
this floor, | believe it was |last year. And one
of the concerns that | heard fromthe other side
of the aisle was the bill was witten in such a
way that it said nonconpliance. And there was an
inplication that any nonconpliance at all with
the regulations or the aw would result in
adverse inpacts on | enders and nortgage
servicers.

So we've added a provision that
specifies that the violation has to be material.
So the private right of action in this bill would
require that the borrower, the honeowner bringing
the action, would have to show that they've been
injured and neet the other requirenments of --
that one would normally -- common, that are
common in litigation

But in addition, they'd have to show
that any -- any violation is material. There is
not, as has been noted, a -- we don't specify
what "material” means in this context because

there are many different regulations. But, you
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know, materiality is the notion that it has been
nontrivial, it has to be significant, it has to
have -- like they can't be a sort of de mnims
injury, there has to be a significant injury, a
real -- areal -- what we would think of as a
real injury.

But that is the sort of thing that
judges and litigants have to work to establish on
the nmerits all the tine.

SENATCOR BORRELLO Madam Pr esi dent
will the sponsor continue to yield.

ACTI NG PRESI DENT PERSAUD: Does the
sponsor vyiel d?

SENATOR KAVANAGH: Yes, Madam
Presi dent .

ACTI NG PRESI DENT PERSAUD: The
sponsor Yyi el ds.

SENATOR BORRELLO Thr ough you,
Madam President. So we're creating a private
right action, which we don't currently have.

Wi ch neans anyone can bring an action agai nst
a -- a lender, one of the -- a borrower.

So when you -- when you do that, so

you're saying that we really don't have a

definition for, you know, what a -- what materi al
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nonconpliance is, and a definition of an injury.
So essentially there's going to have to be
litigation. And -- and a judge will have to
determ ne what material nonconpliance woul d be.

Is there any way to cure this
wi t hout having to go to litigation?

SENATOR KAVANAGH: So first of all,
like any -- it's not true that anyone could
bring -- | nean, anyone is entitled to assert
that they have an action. But in order to have
an action, you would have to be soneone who has
been -- a honmeowner, typically, somebody who has
recei ved nortgage funds. You' d have to be
someone who has been injured by reason of a
violation of the rules and regul ati ons.

That's what -- so this creates -- to
the extent this is creating sonething new, it is
creating this notion that if you are injured
because your | ender or your nortgage servicer has
violated the | aw, then you have some recourse in
court. And that is the core purpose of the bill.

In terns of having to litigate
once -- if you' re a honmeowner and you' ve deci ded
you' ve been injured, yes, you have to litigate --

you're going to have to litigate the question of
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real ly whether you've been injured. You' re going

to have to litigate the question of whether

your -- whether this party that you're suing has
in fact violated the law, and you're going to
have to litigate whether that violation is a

mat erial violation or, say, a trivial violation.

And yeah, that's -- so we have
added -- again, partly in response to sone
concerns we heard on this floor fromthe other
side of the aisle |ast year, we've added an
additional elenent that the plaintiffs, the
peopl e bringing the action, would have to
denonstrate -- because, you know, we heard | ast
year that lack -- like there was no -- there was
no standard that said the violation had to be a
nmeani ngful violation. So we've decided to add
t hat .

So yes, it does add anot her el enent
that needs to be litigated. But litigation is
the way parties decide who's been injured and to
what extent there's -- there's recourse.

In terns of your question about
cure, there are provisions in the state | aw for
sonme of the violation -- for sonme of the rules

that the violation of which could be a predicate

Ki rkl and Reporting Service




© 00 ~N oo o b~ w N P

N NN N NN P R PR R R R R R R
gag A W N P O © 0o N oo 0o M~ W N -+ O

430

for a suit inthis -- for this private right of
action we're adding, there are in sone cases
provi sions that specify how one mght cure a

vi ol ation of that provision.

That -- that approach is also
paralleled in sone of the federal law. And |
woul d note there is a private right of action
under federal |aw already. There's also private
rights of action in Chio and California. This is
not novel. W're not, you know, doing somnething
to -- to lenders in New York that hasn't happened
in other places and, indeed, isn't available in
federal law in every state in the country.

But so in some circunstances
sonebody may have violated and then cured it,
presumably it would be -- you would be
har d- pressed to say you' ve been injured if the
i njury has been cured.

But again, all -- all of -- 1 think
all of that would be -- the significance of a
cure or a failure to cure | think would be
sonmet hing that the parties would have to
litigate.

SENATCOR BORRELLO Madam Pr esi dent

will the sponsor continue to yield.
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ACTI NG PRESI DENT PERSAUD: Does the
sponsor yiel d?

SENATOR KAVANAGH: Yes, Madam
Presi dent .

ACTI NG PRESI DENT PERSAUD: The
sponsor Yyi el ds.

SENATOR BORRELLO So | just want
todigalittle deeper on this. You're saying,

t hen, that, you know, there would be an
opportunity to cure. |In other words, if it was a
m st ake, an honest m stake, they could fix that

m st ake and that would then cure the injury from
a |l egal standpoint?

SENATOR KAVANAGH: Again, | don't
want to prejudge how the judiciary would view
this. And in another building -- in the building
across the street people are discussing how the
judiciary is going -- going to be managed in the
next -- in the com ng years.

But what I'msaying is that there
are -- in sone cases there are provisions that
are in the rules that are referenced in this bill
where the provision itself specifies howto cure
a violation of that. So there are -- there are

sone circunstances where there's black-letter | aw
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that says if you violated this, you may cure it
inthis way. And that's true at the federa
level, it's true at the state |evel

This bill does not add a
general - purpose cure provision that says if you
cured it, you're fine. Presumably courts woul d
be enmpowered to determ ne whet her -- whether
efforts the party that violated the rule --
whet her their efforts to, you know, conpensate
the borrower or their efforts to cure the
violation are relevant to the question of whether
t he person's been injured and whether the injury
is -- whether the violation is material.

SENATOR BORRELLO Thr ough you,
Madam Presi dent, will the sponsor continue to
yi el d?

ACTI NG PRESI DENT PERSAUD: Does the
sponsor yiel d?

SENATOR KAVANAGH: Yes,
Madam Pr esi dent .

ACTI NG PRESI DENT PERSAUD: The
sponsor Yyi el ds.

SENATOR BORRELLO So if a
nonconpl i ance is discovered and it's cured by

the -- the servicer, the -- you know, the -- the
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| ender, would that still essentially forever bar
them fromforeclosing? In other words, if there
was a violation but it was cured, does -- are
t hey now barred from being able to forecl ose?

SENATOR KAVANAGH: So if -- if
sonmebody has violated the |law and the
regul ations that they're violating provide for a
cure and they do what's necessary to cure the
violation, | would -- the way | woul d think about
it is at that point they are not in violation of
t he regul ati ons.

And again, there would al so have to
be presumably -- there would also still have --
there would have to be an injury that the party
is asserting. So if -- you know, if sonebody,
you know, borrowed noney fromyou and didn't pay
you back and then they pay you back, you'd be
hard -- you'd be in a -- maybe | shouldn't use a
borrower anal ogy.

But -- but if you -- if a violation
has occurred and then the violation has been
cured, presunably the cure dimnishes the extent
to which you're able to assert that you' ve been
injured by the violation.

But again, DFS has power -- this --
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this bill references statute but also regs. DFS
does have the power to specify under what
ci rcunst ances soneone is effectively curing.

My assunption -- and again, | --
| -- it's possible that sonebody in the judiciary
woul d read this differently. But my assunption
is if you cured a violation, it would be such
that you're -- that the borrower is not -- is no
| onger injured by the violation, and so they
probably woul dn't have a -- a cause at that
poi nt .

SENATOR BORRELLO Thank you.

Madam President, will the sponsor
continue to yield.

ACTI NG PRESI DENT PERSAUD: Does the
sponsor yiel d?

SENATOR KAVANAGH: Yes,
Madam Pr esi dent .

ACTI NG PRESI DENT PERSAUD: The
sponsor Yyi el ds.

SENATOR BORRELLO Thank you.
Through you, Madam Presi dent.

So you bring up DFS. And in fact,
you know, | oan servicers are regularly exam ned

and -- and penalized by DFS. So what's the
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purpose of this bill if we already have a -- a
procedure in place to ensure that servicers
are -- are being honest and -- and -- and doi ng
their job?

SENATOR KAVANAGH: The purpose of
this bill is to ensure -- through you,
Madam President -- to ensure that honeowners who
have been injured by a failure of |enders or
nort gage servicers to follow the | aw, that those
peopl e, when they've been injured, they have sone
recour se.

SENATCOR BORRELLO Madam Pr esi dent
will the sponsor continue to yield?

ACTI NG PRESI DENT PERSAUD: Does the
sponsor yiel d?

SENATOR KAVANAGH: Yes,
Madam Pr esi dent .

ACTI NG PRESI DENT PERSAUD: The
sponsor Yyi el ds.

SENATOR BORRELLO Al right. So
t hank you for that.

So -- so | want to go back to the
private right of action. You know, this is a
concern of mne on so many bills that we have

here, that we are creating fertile ground, in ny
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opi nion, for frivolous |awsuits.

So let's say a -- a nortgage
servicer has done -- has created some kind of a
technical violation. They gave a notice
incorrectly or, you know, a little late. Could
conceivably this create a situation for a
class-action lawsuit? 1In other words, this ABC
nort gage | ender sent a notice out, you know,

30 days late and now everybody is in a class, to
create a class action lawsuit by a law firm

agai nst that servicer and essentially could be,
you know, financially devastating if every | oan
that they have out, or within a certain period of
time, is now subject to a class-action |awsuit.
O even a group of |enders.

So ny concern is that, and the
potential inpact. Because that could be a --
certainly a big noney situation. And, you know,
could break the back of an individual |ender,
potentially.

SENATOR KAVANAGH: Thr ough you,
Madam Presi dent, that's a bit hypothetical
Per haps you coul d el aborate a little nore? In
t he hypothetical, what is the injury that the --

SENATOR BORRELLO The | ate notice.
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SENATOR KAVANAGH: "' m sorry?

SENATCOR BORRELLO: The |l ate notice
to borrowers, their -- a required notice.

SENATOR KAVANAGH: Ckay. So agai n,
t hrough you, Madam President, in ny mnd a late
notice would be a violation of the law It
would -- it would have to be determ ned whet her
that late notice is material.

But al so they'd have to
denonstrate -- the bill we have in front of us
clearly distinguishes between the notion that
you're violating the law and you're -- and as a
result of that violation, the borrower is
i njured.

So a 30-day-late notice, a borrower
in that circunstance would have to denonstrate
that they had in fact been injured by that, by
that notice. And | guess it's conceivabl e that
they -- you know, that they have been. Maybe
they |l ost a great deal of nobney as a result of
that late notice. |'mnot sure of the
ci rcunst ances of this hypothetical.

But if sonebody -- that yeah, we're
saying if a honeowner |oses a |ot of noney or has

some other injury to them and that injury is not
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cured in some way, then they have recourse.

And if thousands of people are
injured in that way, the -- a class action is the
mechanism As -- as |'msure ny col |l eague knows,
it's not so easy to certify a class and get a
cl ass action going. But a class action is the
mechani sm when very | arge nunbers of -- of people
have been injured in a way that is sufficiently
simlar that a class action is the nost efficient
way for the judiciary to do it.

| don't think there's -- you know,
that this statute is nore likely to lead to cl ass
actions than nunerous other statutes we've
passed. But that is -- that is the nmechanismfor
t hat .

SENATOR BORRELLO Thank you.

Madam President, on the bill.

ACTI NG PRESI DENT PERSAUD: Senat or
Borrello on the bill.

SENATOR BORRELLO Senat or
Kavanagh, thank you again for the birthday
debate, appreciate it.

You know, | -- | look at bills Iike
this and others and | say to nyself, what is the

goal ? The goal is to protect consuners, and |
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get that. But when you -- when you do things
like this, you limt choice, you raise costs.
And that, to ne, is a bigger injury to consuners.

This -- and so many other bills that
we vote on -- creates a private right of action,
which creates fertile ground for frivol ous
| awsuits. Now, |ast week in this chanber we had
a very vigorous debate on why we should |imt the
ability for soneone who feels that their
constitutional rights have been violated --

i nstead of having a choice of 62 counties to
bring their lawsuit, it should only cone down to
five. Because we wanted to streamine the
process and reduce frivol ous | awsuits.

Yet since that bill was debated, |'m
counting this as the third bill that creates nore
opportunity for frivolous lawsuits. Now, you
m ght say to yourself, well, what's the materi al
violation? Wll, that's a good question. But it
may cost noney to get that answer through
[itigation.

And in the case of a -- of a class
action lawsuit, you could create a situation
where a mnor violation, a notice that was sent

out to all borrowers, was illegal because it was
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a few days late. That now creates the situation
for a class-action |awsuit.

Now, maybe the -- the result isn't
that the conpany has to refund all the nortgages.
That woul d be unreasonable. But it could be
like, as we've all experienced, as all of us
probably have been part of a class-action
| awsuit, that | get a check in the mail for $1.86
that | probably never bother cashing, but the
[ aw firm nmade hundreds of thousands, if not
mllions of dollars in that process. And that's
what this type of legislation incubates, in ny
opi ni on.

But when we start talking about
nortgages and the ability for sonmeone to own a
honme in New York State, there's kind of a sense
of arrogance, in ny opinion, that everybody wants
to do business in New York State because this is
the great State of New York. Well, that's just
not the case. W're seeing that every day. W
see busi nesses | eave New York State every day
because they can't do business here, they can no
long afford to do business here.

But in the case of nortgage | enders,

t hat means | ess people are going to have the
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ability to own a hone in this state. And that,
to me, is a real tragedy, because that is the
Anerican dream

So I'll be voting no on this, and
"1l certainly be encouraging ny coll eagues to do
t he sane.

Thank you, Madam Presi dent.

ACTI NG PRESI DENT PERSAUD: Thank
you, Senator.

Are there any other Senators wi shing
to be heard?

Seei ng and heari ng none, debate is
cl osed.

Senator G anaris.

SENATOR G ANARI S: By agreenent
wi th our coll eagues across the aisle, we are
returning this bill to the noncontroversi al
cal endar.

So if we can please do that and take
it up for a vote.

ACTI NG PRESI DENT PERSAUD: The bi |
is restored to the noncontroversial cal endar.

Read the | ast section.

THE SECRETARY: Section 2. This

act shall take effect on the 30th day after it
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shal | have becone a | aw

ACTI NG PRESI DENT PERSAUD: Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT PERSAUD: Senat or
Kavanagh to explain his vote.

SENATOR KAVANAGH: Thank you,
Madam Pr esi dent .

And t hank you for the opportunity to
debate today. And, you know, a good, lively
di scussion. | would note that |ast year's debate
has resulted in specific amendnents to the bill,
so we al ways appreciate the opportunity to
di scuss it.

Just to say, again, this is about
ci rcunst ances where | enders and nortgage
servicers are violating the law and it is harm ng
homeowners. It is true that any cause of action
that -- any -- any law that creates an
opportunity for people to bring a legitinate
cause of action also creates the opportunity for
people to claimthey' ve been injured when they
haven't. But we have had cases in New York where
nort gage servicers have aggressively and

apparently intentionally charged fees to
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homeowners that were legally inpermssible. W
have had comnmentary in our courts that say, you
know, it's up to the Legislature to determ ne
whet her there ought to be a private right of
action.

And it is -- you know, it's the
judgnment -- the judgnent that's reflected in this
bill is that homeowners who are al so facing
the -- the challenges that -- the chall enges that
nmy col | eague nentioned, you know, the -- the
rising interest rates and the difficulties in the
econony, should have sone ability to assert their
rights. That's what this bill is about.

| would note again there are private
rights of actions at the state level in at |east
two other states, including the |argest state in
the United States, California, and certainly
Chio, and also there is a private right of action
under federal law. So this rash of frivol ous
l[itigation -- you know, many, many people in
America have a right to sue right now under
federal |aw and they have the defense -- they
have a defense under federal |aw, and that has
not led to the kind of -- this kind of pernicious

frivolous litigation that -- that we're talking
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about here today.

Again, so |l -- | vote aye and again
| thank the | eader and nmy coll eagues in the house
for supporting this bill.

ACTI NG PRESI DENT PERSAUD: Senat or
Kavanagh to be recorded in the affirmative.

Announce the results.

THE SECRETARY: In relation to
Cal endar 74, those Senators voting in the
negative are Senators Ashby, Borrello, Gllivan,
Giffo, Helmng, Lanza, Mattera, Mirray,

Ober acker, Ott, Palunbo, Rolison, Stec, Tedisco,
Wal czyk, Weber and Wi k.

Ayes, 45. Nays, 17.

ACTI NG PRESI DENT PERSAUD: The bi |
i s passed.

Senator G anaris, that conpletes the
readi ng of today's cal endar.

SENATOR G ANARI S: | s there any
further business at the desk?

ACTI NG PRESI DENT PERSAUD: There is
no further business at the desk.

SENATOR G ANARI S: | nove to
adj ourn until Mnday, January 23rd, at 3:00 p.m,

with the intervening days being | egislative days.
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ACTI NG PRESI DENT PERSAUD: On
notion, the Senate stands adjourned until Monday,
January 23rd, at 3:00 p.m, with intervening days
bei ng | egislative days.

(Wher eupon, at 11:43 a.m, the

Senat e adj our ned.)
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