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PROCEEDI NGS

ACTI NG PRESI DENT YOUNG The
Senate will cone to order.

| ask everyone present to please
rise and repeat with nme the Pl edge of
Al | egi ance.

(Wher eupon, the assenbl age
recited the Pledge of Allegiance to the Flag.)

ACTI NG PRESI DENT YOUNG W are
very pleased to have joining us today Reverend
Sean J. Gann, who is pastor of St. Joseph's
Church in Kings Park, which | would like to
mention is in Senator Flanagan's district. So
we wel come Fat her Gann.

Wul d you like to say the prayer,
pl ease?

REVEREND GANN: | woul d. Thank
you very much

ACTI NG PRESI DENT YOUNG Thank
you.

REVEREND GANN: God of justice
and nmercy, we thank You for the gift of life
and the opportunity to serve the people of the
great State of New York.

Hel p each of us to act with
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character and conviction. Help us to listen
wi t h understandi ng and goodwill. Help us to
speak with charity and restraint. Gve to
each of us a spirit of service. Rem nd us
that we are but stewards of Your authority.
Quide us to be the | eaders Your peopl e need.

Hel p us to see the humanity and
dignity of those who disagree with us and to
treat all persons, no matter how weak or poor,
with the reverence Your creation deserves.

And finally, Heavenly Father,
renew us with the strength of Your presence
and the joy of helping to build a conmunity, a
state worthy of the human person. W ask this
as Your sons and daughters, confident in Your
goodness and | ove.

Anen.

ACTI NG PRESI DENT YOUNG Thank
you, Father, for that beautiful prayer and
t hose words of w sdom

Agai n, enjoy your stay at the
Capi tol .

REVEREND GANN: Thank you very
much.

ACTI NG PRESI DENT YOUNG At this
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tinme 1'd like to call on Senator Libous.

SENATOR LI BOUS: Thank you, Madam
Presi dent .

Madam President, if | could ask you
to have sone order in the chanber, because what
we're about to do is extrenely inportant.

ACTI NG PRESI DENT YOUNG Thank
you, Senat or.

Coul d we pl ease have sone order in
t he chanber.

Senat or Li bous.

SENATCR LI BOUS: Madam Pr esi dent,
the Senate previously adopted a resol ution,
Nunber 4126, regarding Police Menorial Day.

| would now ask that the Secretary
read the |list of the names of those officers who
| ost their lives in the past year in the line of
duty.

ACTI NG PRESI DENT YOUNG Thank
you, Senator.

The Secretary will read.

THE SECRETARY: State of New York
Police Oficers Menorial, 2012 Cerenony
| ncl usi ons.

City of Al bany Police Departnent:
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Sergeant John J. WAl sh.

Chemung County Sheriff's Ofice:
Deputy Jeffrey T. Al exander.

Town of Col onie Police Departnent:
Police O ficer Donald L. WIKins.

Col unmbi a County Sheriff's Ofice:
Sheri ff Cornelius Hogeboom

City of Kingston Police
Departnment: Police Oficer John G Boyd.

Nassau County Police Department:
Police O ficer Mchael J. Califano and Police
O ficer Geoffrey Breitkopf.

New York City Police Department:
Police Oficer Alain K Schaberger;
Sergeant Harold J. Smth; Police Oficer CGeorge
M Wong; Police O ficer Martin Tom Captain Barry
Gal fano; Detective Edwin Otiz; Detective Peter
J. Fogiski; Detective Joseph Seabrook;
Li eut enant Jacqueline McCarthy; Police Oficer
Robert M Ehner; Police Oficer David Mahnoud;
Det ective Kevin A Czartoryski; Sergeant Charles
J. Cark; Detective John E. Goggin; and
Police O ficer Edward M Ferraro.

New York State Police: Trooper
Kevin P. Dobson.
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Onei da County Sheriff's Ofice
Deputy Kurt B. Wnan.

City of Poughkeepsie Police
Departnent: Detective John M Fal cone.

U S. Bureau of Al cohol, Tobacco,
Firearns and Expl osives: Senior Special Agent
John F. Capano.

West chest er County Departnent of
Public Safety: Sergeant Charles W Rice, Jr.

ACTI NG PRESI DENT YOUNG Senat or
Li bous.

SENATCR LI BOUS: Madam Pr esi dent,
these individuals put their lives on the line to
protect ours. And if | could ask everybody to
pl ease stand in a nonent of silence for what they
di d.

(Wher eupon, the assenbl age rose and
respected a nonent of silence.)

ACTI NG PRESI DENT YOUNG Next
we'll have the reading of the Journal

THE SECRETARY: I n Senate, Mbnday,
May 7th, the Senate net pursuant to adjournment.
The Journal of Friday, May 4th, was read and
approved. On notion, Senate adjourned.

ACTI NG PRESI DENT YOUNG W t hout
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obj ection, the Journal stands approved as read.

Next we have presentation of
petitions.

Messages fromthe Assenbly.

The Secretary will read.

THE SECRETARY: On page 22,
Senat or DeFranci sco noves to discharge, fromthe
Comm ttee on Energy and Tel ecomuni cati ons,
Assenbly Bill Number 9737A and substitute it for
the identical Senate Bill Nunmber 6794A, Third
Readi ng Cal endar 552.

And on page 33, Senator Nozzolio
noves to discharge, fromthe Conmttee on Crine
Victims, Crime and Corrections, Assenbly Bil
Nunmber 9659 and substitute it for the identical
Senate Bill Nunber 6846, Third Readi ng Cal endar
682.

ACTI NG PRESI DENT YOUNG
Substitutions ordered.

Messages from the Governor.

Reports of standing conmttees.

Reports of select conmmttees.

Communi cations and reports from
state officers.

Mbti ons and resol uti ons.
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Senat or Li bous.

SENATCR LI BOUS: Madam Pr esi dent
at this tinme would you call on Senator Breslin.
| believe he has a notion to read.

ACTI NG PRESI DENT YOUNG Thank
you.

Senat or Breslin.

SENATOR BRESLI N: Thank you, Madam
Presi dent .

On behal f of Senator Stavisky, on
page nunber 30 | offer the followi ng anendnents
to Cal endar Nunber 655, Senate Print Nunber 899,
and ask that the bill be retained on the Third
Readi ng Cal endar.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Breslin. The anendnents are
received, and the bill will retain its place on
the Third Readi ng Cal endar.

SENATOR BRESLI N: Thank you,
Madam Pr esi dent .

ACTI NG PRESI DENT YOUNG Senat or
Li bous.

SENATCR LI BOUS: Madam Pr esi dent
at this tinme would you please call on

Senat or Val esky for the purposes of a statenent.
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ACTI NG PRESI DENT YOUNG Senat or
Val esky.

SENATOR VALESKY: Thank you,

Madam Presi dent. Thank you, Senator Libous.

W have at this time of year, as ny
col | eagues know, the opportunity to wel cone a
nunmber of our school children from various
districts around the state. And they cone to
Al bany to watch our proceedings, to tour the
Capitol, and to learn a little bit nore about
t heir governnent.

|"m pleased to draw to the
attention of the nmenbers of the Senate today and
to you, Madam President, a group of fourth-grade
students who are here fromthe Seneca Street
El ementary School in Oneida, New York. They are
j oi ned by a nunber of their parents and others
who have made the trip.

And they are led today by their two
teachers, M. Arthur and someone who | happen to
think is the best teacher in the State of
New York -- | mght be alittle partial --

Ms. Val esky.
(Laught er; appl ause.)
ACTI NG PRESI DENT YOUNG Hel |l o and
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wel come to the State Capitol. | hope that you're
|l earning a | ot about state governnment as you're
here. And these are |essons also that | think
you can take through the rest of your I|ives.

So sone of your teachers are here
and sone aren't. For the teachers who aren't
here, | think the students should go back and say
that the New York State Senate says all of you
deserve an A. (kay?

(Laughter.)

ACTI NG PRESI DENT YOUNG Very
good. Thank you, Senator Val esky.

Senat or Li bous.

SENATOR LI BOUS: Thank you,
Madam Pr esi dent .

And Senat or Val esky, today we
concur with your assunption as to who the best
teacher in the state is.

(Laughter.)

SENATCR LI BOUS: Madam Pr esi dent
at this tinme could we pl ease adopt the
Resol ution Cal endar, with the exception of
Resol utions Nunmber 4473, 4485, and 4516.

ACTI NG PRESI DENT YOUNG Al in

favor of adopting the Resolution Calendar, with
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t he exception of Resol utions Nunmber 4473, 4485,
and 4516, signify by saying aye.

(Response of "Aye.")

ACTI NG PRESI DENT YOUNG Opposed,
nay.

(No response.)

ACTI NG PRESI DENT YOUNG The
Resol uti on Cal endar is adopt ed.

Senat or Li bous.

SENATCR LI BOUS: Madam Pr esi dent
there's a resolution at the desk by Senator
Val esky, Nunber 4101. It was previously adopted
by the house on April 26th. May we have the
title read, and then | would ask you to pl ease
call on Senator Val esky.

ACTI NG PRESI DENT YOUNG Thank
you, Senat or.

The Secretary will read.

THE SECRETARY: Legi sl ative
Resol uti on Nunber 4101, by Senator Val esky,
nmenori al i zing Governor Andrew M Cuono to
proclaimMay 8, 2012, as Senior Citizens
Awar eness Day in the State of New York

ACTI NG PRESI DENT YOUNG Thank

you.
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Senat or Val esky.

SENATOR VALESKY: Thank you, Madam
Presi dent .

As Senator Libous indicated, the
Senat e approved a couple of weeks ago a
resol uti on nenorializing Governor Cuonp to
proclaim May 8th, today, as Senior Citizens
Awar eness Day in the State of New York. W do
this in conjunction with National O der Anericans
Mont h, whi ch we have marked each year for the
past nunber of years -- since 1962, in fact, by a
Presidential Proclanmation.

As part of Senior Citizens
Awar eness Day here in the state, we have
devel oped a tradition where a nunber of seniors
fromaround the great State of New York who do so
many out standi ng things and nmake very, very
i mportant contributions in conmunities all across
our great state, we ask themto cone to Al bany so
that we can salute themfor their efforts

And we are joined today in the
gal l ery by a nunber of our awardees. W had a
cerenmony in the Blue Roomon the second floor of
the Capitol earlier today.

We singled out two individuals,
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Madam Presi dent, for special recognition. This
year we are proud to award Mary Beechey as the
Senior Citizen of the Year. Mary is from Chemung
County. And al so, Margaret Fettes is the w nner
of the Qutstanding Contribution by a Senior
Citizen. She lives in Dutchess County.

And, Madam President, | ask you to
call on Senator O Mara, who will speak about his
constituent, and then Senator Sal and, who w ||
speak about his. Thank you.

ACTI NG PRESI DENT YOUNG Thank you
very much, Senator Val esky.

Senat or O Mar a.

SENATOR O MARA: Thank you,

Madam Pr esi dent .

It is ny distinct privilege today
to welcone to this chanber the Senior Citizen of
the Year Award recipient, Mary Beechey, who is
with us in the gallery here.

Wl come to the Senate this
afternoon, Mary. Congratul ations on your award.

Mary has given thousands of hours
of volunteer work in the community for Meals on
Wheel s, transcribing books into Braille for the

blind, performng with the Over-the-Counter

Ki rkl and Reporting Service




© 00 ~N oo o b~ w N P

N NN N NN P R PR R R R R R R
gag A W N P O © 0o N oo 0o M~ W N -+ O

2710

Pl ayers and the El mran, volunteering at the
Sout hern Tier Tobacco Council, RSVP of Chenung
County, the Free Community Kitchen, the Near
West si de Nei ghbor hood, and the Steel Menori al
Li brary, anmong nany other activities.

She is an energetic, selfless
i ndi vi dual who understands the inportance of
having fun. She strives to lighten the burdens
of others and bring joy to the lives of all.
Mary has enriched the |lives of many through her
| ove and respect for others and through the
wi sdom whi ch cones from nmany years of living life
to the fullest.

Mary, congratulations. Thank you
for all the community work that you do. And to
rise above all the many other great senior
citizens in our community to win this award this
year, a hearty congratul ati ons.

(Appl ause.)

ACTI NG PRESI DENT YOUNG Senat or
Sal and.

SENATOR SALAND: Thank you
Madam Chai r man.

| f Senator O Mara was distinctly

privileged to recognize his constituent, | am at
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the very least equally distinctly privileged.

It is an honor for me to share this
nmonment with Margaret Fettes, who |I've known for a
nunber of years. Margaret is an exceptional
public servant, a publicly conmtted person.
Margaret really is a record holder in Dutchess
County -- |I'msure you hold nore than one
record.

But she has been the
| ongest -servi ng nenber of the Dutchess County
Legislature. She's a lifelong resident of the
Town of Washington and | believe lives right
across the street fromwhere she grew up. She's
active in her church. She has served on a host
of conmttees. And certainly | have, on nore
t han occasi on, seen her here on a Lobby Day when
she was | obbyi ng on behal f of the Dutchess County
Soil and Water Conservation Board. Her energy,
her conm t ment knows no bounds.

She has been a nenber of the
Farm and Protection Board as a nmenber of the
Dut chess County Legislature. She served as the
presi dent of the Church Alliance of MIIbrook and
has sung in the choir of MIIbrook's G ace

Church, where she is a nenber since she was
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10 years old. Quite an extraordinarily
acconpl i shed person.

And one of the things that | would
like to add is that she is not nerely
acconpl i shed, but she is a very fine and graci ous
person who's never about to turn a cold cheek to
anybody who's in need. She is the kind of person
who will always wade in and offer her all.

Mar gar et di stingui shed hersel f, and obvi ously her
presence here says she continues to distinguish
hersel f .

And | should add she's been joi ned
by nmenbers of the Rosa famly, from M I I brook
including Maria -- who |'ve known since ny days
in the law office; she's confidential |aw
secretary to one of our Suprene Court judges --
as well as Maria's nomand her children.

Mar garet, congratulations. It's a
wonderful recognition for all that you' ve done
and all that you do. God bless you.

(Appl ause.)

ACTI NG PRESI DENT YOUNG Next 1'11
call on Senator Giffo.

SENATOR GRI FFO Thank you,

Madam Pr esi dent .
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| also want to add ny
congratulations to the two recipients that were
j ust acknow edged, as well as all of those who
are in attendance today, because every one of you
have done so much to make our comunity such a
speci al pl ace.

| amfortunate today to have with
nme the Oneida County recipient, Shirin Rashid. |
want to conmend her for all of her efforts.

She immgrated to this country over
20 years ago. And in the history and tradition
of our great nation, those who have cone have
given so much. And she has been so excepti onal
in volunteering her tinme and service to the
Anmerican Red Cross, to the Central Association
for the Blind, and for St. Elizabeth's Hospital
in our area, who does so nuch for those who are
truly in need.

So | conmend her service and her
great character and contributions to our
community. Congratul ations. Thanks for being
her e.

(Appl ause.)

ACTI NG PRESI DENT YOUNG Senat or

D az.
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SENATOR DI AZ: Thank you,
Madam Pr esi dent .

| also rise to join ny coll eagues
in the celebration to the Senior Citizens Mnth.
Wien | was in the New York City Council, | was
the chairman of the Aging Conmittee in the
New York City Council and we -- every May we
cel ebrated May, the Month of the Senior Citizen.

And when | cane to this body,
Senat or Col den was the chairman and | becane the
ranker. And we have cel ebrated. Then | becane
the chairman of the Aging Conmittee, and we have
been cel ebrating this kind of activity.

And every year, on behalf of ny

Denocratic side, | also present a proclamation or

certificate to the Senior of the Year. This year

| was not invited. And | hope that next year

could be invited as the ranking nenber so | could

represent ny Denocratic coll eagues in the
cel ebrati on.

But nonetheless, | join in the
celebration. They call me M. Senior Citizen.
have been working with senior citizens for nore
than 40 years of ny life.

And | join and | congratul ate the
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Senior Citizen of the Year, and | congratul ate
Senat or Val esky, the chairman of the Aging
Comm ttee, for conducting this nagnificent and
great event.

Thank you.

ACTI NG PRESI DENT YOUNG Thank
you, Senat or.

Senator Grisanti.

SENATOR GRI SANTI : Thank you,
Madam Pr esi dent .

Briefly I too want to acknow edge

Phillip Muck and his wife, Martha -- if you would
just stand for a nmonment -- who are here fromErie
County.

Phillip has been awarded today.
He's an Arny veteran of the Korean War, dedicated
his time and tal ents to numerous organi zati ons
and projects, served as principal -- too many
things to nention here; 1'lIl be here for about an
hour. And his wife not only has been a secretary
but al so involved in nunerous matters with the
chur ch.

| want to recognize them as
representing Erie County with regards to this

great award. | just want to give you a round of
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appl ause. Thanks a | ot.

(Appl ause.)

ACTI NG PRESI DENT YOUNG Thank
you, Senat or.

As all the visitors can tell, that
this chanber is very focused on senior issues,
seni or advocacy and awareness. | want to thank
all of the speakers for their very appropriate
remar ks.

But also | especially want to thank
all of the honorees on behalf of the Senate for
gi ving of your time and your talents, your
energy, to help others. It truly nakes a
di fference. So congratul ations, and wel cone to
t he Senate chanber.

Senat or Li bous.

SENATOR LI BOUS: Thank you,
Madam Pr esi dent .

At this time could we pull up
Resol uti on Nunber 4473, by Senator Little. |
believe it is at the desk. And | would ask that
you read the title and we would call on
Senator Little before its imredi ate adopti on.

ACTI NG PRESI DENT YOUNG The

Secretary will read.
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THE SECRETARY: Legi sl ative
Resol ution 4473, by Senator Little, nmenorializing
Governor Andrew M Cuonpb to proclaim My 7-13,
2012, as Fibronyal gia Awareness Wek in the State
of New York.

ACTI NG PRESI DENT YOUNG Senat or
Little.

SENATOR LI TTLE: Thank you,
Madam Pr esi dent .

It's inportant that we pause and
nmenorialize and | ook at fibronyalgia this week.
This is our week, May 7th to May 13th. And it's
i nportant because there are 10 mllion people in
the United States and mllions of people
wor | dwi de who have fi bronyal gi a.

And this is a chronic-syndrone type
of di sease that has no known cause and no known
cure. Fibronyal gia causes debilitating fatigue
and chronic pain in wonen, nen, and children of
all ethnicities. And it's sonmething that people
have to just learn to live with.

| know, because | have a cl ose
friend who was di agnosed with fibronyal gia and
lives with it each and every day. She, |ike many

ot hers, took several years in order to be even
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di agnosed wi th fibromnyal gi a.

Wi ch is why celebrating this week
and recogni zing this disease will bring increased
awar eness and educati on, expand the know edge of
peopl e t hroughout our country to know what the
realities of Iife with fibronyal gia can be.

There is a National Fibromnyalgia
and Chronic Pain Association, but we're very
fortunate in this area that we have the
Neur osci ences Departnent of Al bany Medi cal
Center, in Al bany, conducting nedi cal
research and providing continui ng nedi cal
education for physicians and other healthcare
provi ders, patients and caregivers in
fibromnyal gi a.

W're also very fortunate to have a
30-year ongoi ng support group at St. Peter's
Hospital here in Al bany, led by Dr. Jonathan
Cooper, Agnes Wl ch, and Betsy Shearer, who are
joining us today. Through their efforts -- thank
you. Through their efforts we have increased
awar eness, know edge, and support for people who
are suffering fromfibronyal gi a.

| thank you for joining ne in this

| egislative resolution, and | invite all of you
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to be part of it and sponsor it as well.

Thank you very much, Madam
Presi dent .

ACTI NG PRESI DENT YOUNG Thank
you, Senator Little.

And we al so wel cone these visitors
today and thank you for your advocacy.

(Appl ause.)

ACTI NG PRESI DENT YOUNG The
guestion is on the resolution. Al those in favor
signify by saying aye.

(Response of "Aye.")

ACTI NG PRESI DENT YOUNG Opposed,
nay.

(No response.)

ACTI NG PRESI DENT YOUNG The
resol ution is adopt ed.

Senat or Li bous.

SENATCR LI BOUS: | believe Senator
Little would |ike to open the resolution to al
nmenbers of the chanber. So as our policy goes,
if you wish not -- that's wish not to be on the
resolution, let the desk know. O herw se, your
name W || be added.

ACTI NG PRESI DENT YOUNG Thank
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you, Senator. The resolution is open for
cosponsorship. |If you do not wish to be a
cosponsor, please notify the desk.

Senat or Li bous.

SENATCR LI BOUS: Madam Pr esi dent
before we go on, | believe that Senator Larkin,
since we still are on notions, has a coupl e of
seniors here that he would |ike to speak on that
are being honored. If you would call on
Senat or Lar ki n.

ACTI NG PRESI DENT YOUNG W t hout
obj ection, Senator Larkin.

SENATOR LARKI N: Thank you,
Madam Pr esi dent .

You know, there's a lady in the
bal cony up here, her nane is Pat Bodnar. And
anybody in Orange County or anybody consi dering
in this state with donestic viol ence, Mthers
Agai nst Drunk Driving, or any other thing that
has to do with the famly, knows Pat.

Pat, in the '90s, her husband was
killed in her hone by a robber. Pat's husband
was a New York City police officer.

Pat didn't take this as sonebody

el se did, she got into the communities and she
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got involved in nmany, many issues. Her main goal
was always to try to hel p sonebody el se, know ng
that something like this could happen to sonebody
el se.

You coul d never go to an event
where there was comrunity interest, no natter
what it was, wthout seeing Pat there. Not
| ooki ng for synpathy, not | ooking for anything
special, just to make sure that people were aware
of the consequences of what happens to a famly.
Just think about yourself in the mddle of the
ni ght, soneone comes to your house to rob you
wi nds up killing your |oved one.

Pat has been an inspiration to nmany
in our communities because she's never failed
us. And I'mvery proud of what she's
acconplished. And I'mvery proud -- and | know
ot hers who didn't know about this event today
woul d have been here in support of her, because
she is a lady of integrity, a |lady of conpassion,
and sonmeone |'mproud to call ny friend.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Larkin.

(Appl ause.)
ACTI NG PRESI DENT YOUNG Senat or
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Li bous.

SENATCR LI BOUS: Madam Pr esi dent
| believe there's a resolution at the desk by
Senator Peralta, Nunber 4516. Can we have the
title read, and | believe he'd like to be called
on.

ACTI NG PRESI DENT YOUNG The
Secretary will read.

THE SECRETARY: Legi sl ative
Resol uti on Nunber 4516, by Senator Peralta,
congratulating M. Met, the New York Mets iconic
mascot, upon the occasion of being rated Nunmber 1
in Maj or League Basebal | .

ACTI NG PRESI DENT YOUNG Thank
you.

Senat or Peralta.

SENATOR PERALTA: Thank you,
Madam Pr esi dent .

Now, M. Met has excelled at
bri ngi ng cheer to baseball fans -- Denocrats and
Republ i cans, young and old alike. Always smling
and perpetually w de-eyed, he is nonethel ess
fiercely conpetitive and a wi nner, as we are
proud to recogni ze here today.

In a recent survey, M. Mt was
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sport fans' favorite mascot, beating out the
Phillie Phanatic and Chicago's Benny the Bull, as
wel | as an assortnent of sausages and U. S.

Presi dents and nenbers of a variety of food
groups, including fish and poultry.

M. Met is a Mascot Hall of Faner;
however, he is not a deli meat. You won't find
hi m wedged between slices of whol e wheat or
| eapi ng through hoops of fire or obnoxiously
calling attention to hinself. That's because he
is a man of the people.

M. Mt is, after all, a nender of
broken hearts. He brought at |east sone sol ace
t o devastat ed Brookl yn Dodger and New York G ant
basebal | fans when he began to appear on the
covers of gane prograns and scorecards in 1963
and first bounded about Shea Stadiumthe
fol |l ow ng season

He has been with Met fans in good
times and in bad tines, always with a smle. His
spirit and determ nation are as New York as it
gets.

In recognition of his Hall of Fane
career, and in gratitude for his cheerful

faithful ness to fans, we are proud to recognize
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here today the inimtable M. Met. Thank you,
M. Met, and congratul ations to you and the
entire New York Mets organization

And for those of you who haven't
seen -- no, he's not here, unfortunately. For
t hose of you who haven't seen the commerci al s,
you can actually catch M. Mt on ESPN
commerci al s.

So thank you, Madam Chair, for
allowing me to say a few words on this
resol ution.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Peralta.

Senat or Li bous would like to speak.

SENATCR LI BOUS: Madam Pr esi dent
Senator Peralta, as |'ve said on this floor
before, as nmany of you are, | too ama very
dedi cated, devout, loyal -- painfully loyal --
New York Mets fan. And | only wi sh you could
have brought M. Met to the chanber today.

But, Madam President, | would hope
that the teamcould follow the I ead of M. Mt
and be nunber one in Mjor League Baseball.

(Laughter.)

ACTI NG PRESI DENT YOUNG Thank
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you, Senator Libous, and both of you for
recogni zing a New York icon and tradition

Senat or Squadron would like to
speak.

SENATOR SQUADRON: Just very
briefly.

A coupl e of weeks ago | suggested
M. Mt was in fact the best nascot in the
| eague. | thank the people of the country and
Senator Peralta for supporting that statenent.

| also, | believe, challenged the
Phillie Phanatic to a fight at that tinme. |
would Iike to withdraw that challenge. | think
that this survey is nore appropriate.

(Laughter.)

SENATOR SQUADRON: But M. Met is
a great representation of a teamthat we al
suffer with and get superexcited about when they
do wel .

As Senator Libous said -- Senator
Li bous and | agree -- the team should only do as
well as M. Met did in this survey.

Thank you, Madam Presi dent.

ACTI NG PRESI DENT YOUNG Thank

you, Senat or.
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Senat or DeFr anci sco.

SENATOR DeFRANCI SCO Yes. Now
that we're honoring fictional characters, | can't
wait for the resolution that's going to honor
SpongeBob Squar ePants, because | think ny
grandki ds woul d be extrenely happy about that.

(Laughter.)

SENATOR DeFRANCI SCO So this is a
new era for the State Senate, and | can't wait
for where it goes from here.

Thank you very much

ACTI NG PRESI DENT YOUNG Thank
you, Senat or.

Senat or Marcel |i no.

SENATOR MARCELLI NO. Yes
Madam President. | rise as a |lifelong dedi cated
Yankee fan to acknowl edge M. Met, who is serving
many | ong years in purgatory by representing the
Mets in Maj or League Baseball.

However, go, M. Met.

(Laughter.)

ACTI NG PRESI DENT YOUNG Thank
you, Senator. | know that Senators Peralta and
Li bous would |ike to go back to 1969 and have a

repeat of that season. But thank you very much
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So the question is on the
resolution. Al those in favor signify by saying
aye.

(Response of "Aye.")

ACTI NG PRESI DENT YOUNG Opposed,
nay.

(No response.)

ACTI NG PRESI DENT YOUNG The
resolution is adopt ed.

Senat or Li bous.

SENATCR LI BOUS: Madam Pr esi dent,
| believe Senator Peralta would |ike to open it
up for cosponsorship. And if there are any
Yankee fans who wi sh not to be on the resol ution,
pl ease | et the desk know.

ACTI NG PRESI DENT YOUNG Thank
you, Senat or.

SENATCR LI BOUS: Madam Pr esi dent
| believe there's a resolution at the desk by
Senator -- I'msorry?

SENATOR PERALTA: We shoul d
i ncl ude both Yankee fans and SpongeBob fans.

(Laughter.)

ACTI NG PRESI DENT YOUNG So the

resolution is open for cosponsorship. |If you do
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not wish to be on the resolution as a cosponsor,
pl ease notify the desk

SENATOR LI BOUS: Thank you,

Senator Peralta. And thank you, Madam President.

Ckay, nmoving right along here, |
believe there's a resolution by Senator Rivera at
t he desk, 4485. Could we have the title read,
and | believe that Senator Rivera would like to
be called on before its adoption.

ACTI NG PRESI DENT YOUNG The
Secretary will read.

THE SECRETARY: Legi sl ative
Resol uti on Nunber 4485, honoring Shawanda Wens
for her many years of dedicated service to the
students of the Bronx comrunity.

ACTI NG PRESI DENT YOUNG Senat or
Ri ver a.

SENATOR RI VERA: Thank you,
Madam Pr esi dent .

There are tines, yes, when we honor
fictitious characters, but I amvery glad to know
that there are real people that we al so honor on
the floor of the Senate.

And we are very honored to have one

of these folks with us today: M. Shawanda
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Weens, who is a teacher and a coach in ny
district. She is a teacher at PSM5 15 in the
33rd Senate District. She is also a coach of the
Jaguars Track Team and has spent the | ast eight
years hel pi ng students, hel ping boys and girls
fromthird grade to eighth grade to reach their
personal goals as well as their team goals.

| amvery glad to have her here
t oday, because she is one of the folks in ny
district that has nmade it easy to be a Senator in
the 33rd District.

Last year | |aunched sonet hi ng
called the Bronx CAN Health Initiative, which was
based on the idea that unfortunately the Bronx is
t he unheal thiest county in the entire State of
New York. And we were asking ourselves what we
could do to not only point this out, but to do
somnet hi ng about it.

Vel |, what we found was that
Shawanda Weens, along with a | ot of other
comunity activists, had already been doi ng work
for a very long time in making sure that they
take health, they take exercise and put it into
the everyday activities of children in the

33rd District.
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| amvery glad to be able to honor
her today, because on issues of physical fitness
she has been a |l eader for a long time, and she
provi ded an exanple to nyself and to a | ot of
other folks in the Northwest Bronx as we | aunched
the Bronx CAN Health Initiative | ast year.

This is not the first tine she is
getting honored. She has been to the Wite House
and President Cbama honored her. And the
First Lady, Mchelle Qhana, honored her as a
Chanpi on of Change for the work that she's done
in the Bronx.

So |'mvery happy to have her here
t oday, very happy to know that she is not a
fictitious character but that she is a real
person who does real work here in New York State
and certainly in the Bronx.

Thank you so nmuch for doing the
work that you do. You change the lives of a |ot
of kids over there, and I'mvery glad to have you
as a partner in the community that | represent.

And I'd Iike to give her a hand.

(Appl ause.)

ACTI NG PRESI DENT YOUNG Thank you

for your dedication and outstanding service to
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the students. | know that Senator Rivera is very
proud and very grateful for all that you do, as
are all of we.

So thank you for visiting us, and
congratul ati ons.

The question is on the resolution.
Al those in favor signify by saying aye.

(Response of "Aye.")

ACTI NG PRESI DENT YOUNG Opposed,
nay.

(No response.)

ACTI NG PRESI DENT YOUNG The
resol ution is adopt ed.

Senat or Li bous.

SENATOR LI BOUS: Thank you,
Madam Pr esi dent .

Bef ore we go on to the reading of
t he noncontroversial cal endar, | believe that
Senator O Mara would like to be called on for the
pur poses of a statenent.

ACTI NG PRESI DENT YOUNG Senat or
O Mar a.

SENATOR O MARA: Yes, thank you
Madam Speaker .

In addition to the Senior Ctizen
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of the Year that was here fromnmy district
earlier, | have two gentlemen from Yates County
who are here as well, John Moeller and Bil

Wor mut h, who have recei ved county awards from
today's O fice for the Aging cerenonies.

Bot h have been actively involved in
the Ofice for the Aging of Yates County for nany
years, and | want to recognize themfor their
service here today and being here with us this
afternoon in the Senate.

Thank you both very much for your
continued service to your community, to those of
us that are in need in our conmunities. You're
doing a fine job, and thank you for being with us
i n Al bany today.

(Appl ause.)

ACTI NG PRESI DENT YOUNG Thank
you, gentlenen. W give you a warm Senate
wel comre and thank you for all of your service and
great works.

Senat or Li bous.

SENATOR LI BOUS: Thank you. Madam
President -- and just for other nmenbers of the
chanber, "Madam President” -- would we please go

to the reading of the noncontroversial cal endar.
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ACTI NG PRESI DENT YOUNG Thank
you, Senat or.

The Secretary will read.

THE SECRETARY: Cal endar Number
530, by Senator Martins, Senate Print --

SENATOR BRESLI N: Lay it aside.

ACTI NG PRESI DENT YOUNG The bill
is laid aside.

THE SECRETARY: Cal endar Number
551, by Senator Maziarz, Senate Print 5769, an
act to amend the Public --

SENATOR BRESLI N: Lay it aside.

ACTI NG PRESI DENT YOUNG The bill
is laid aside.

The Secretary will continue to
read.

THE SECRETARY: Cal endar Number
552, substituted earlier today by Menber of the
Assenbly Magnarelli, Assenbly Print 9737A, an act
to anend Chapter 62 of the Laws of 2003.

ACTI NG PRESI DENT YOUNG Read t he
| ast secti on.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT YOUNG Cal | the
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roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT YOUNG Announce
the results.

THE SECRETARY: Ayes, 61.

ACTI NG PRESI DENT YOUNG The bill
i s passed.

THE SECRETARY: Cal endar Nunber

568, by Senator Robach, Senate Print 6740, an act

to amend the | nsurance Law.

ACTI NG PRESI DENT YOUNG Read t he
| ast section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT YOUNG Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT YOUNG Announce
the results.

THE SECRETARY: Ayes, 61.

ACTI NG PRESI DENT YOUNG The bill
i s passed.

THE SECRETARY: Cal endar Number
581, by Senator Savino, Senate Print 3912A, an

act to anmend the Penal Law.
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ACTI NG PRESI DENT YOUNG Read t he
| ast section.

THE SECRETARY: Section 4. This
act shall take effect inmediately.

ACTI NG PRESI DENT YOUNG Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT YOUNG Announce
the results.

THE SECRETARY: Ayes, 60. Nays,
1. Senator Lanza recorded in the negative.

ACTI NG PRESI DENT YOUNG The bill
i s passed.

THE SECRETARY: Cal endar Number
617, by Senator Dilan, Senate Print 1345, an act
to amend the Social Services Law

ACTI NG PRESI DENT YOUNG Read t he
| ast section.

THE SECRETARY: Section 4. This
act shall take effect on the 180th day.

ACTI NG PRESI DENT YOUNG Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT YOUNG Announce

the results.
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THE SECRETARY: Ayes,
ACTI NG PRESI DENT YOUNG

i s passed.

61.
The bill

THE SECRETARY: Cal endar Nunber

618, by Senator Gallivan, Senate Pri

nt 5494A, an

act to anmend the Social Services Law.

ACTI NG PRESI DENT YOUNG

| ast section.

Read t he

THE SECRETARY: Section 2. This

act shall take effect inmediately.
ACTI NG PRESI DENT YOUNG:

roll.

Cal | the

(The Secretary called the roll.)

ACTI NG PRESI DENT YOUNG
the results.

THE SECRETARY: Ayes,
2. Senators Montgonery and Perkins
t he negati ve.

ACTI NG PRESI DENT YOUNG

i s passed.

Announce

59. Nays,

recorded in

The bill

THE SECRETARY: Cal endar Nunber

619, by Senator Sal and, Senate Print 6563, an act

to anmend the Social Services Law.
ACTI NG PRESI DENT YQOUNG

| ast section.

Read t he
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THE SECRETARY: Section 3. This
act shall take effect inmediately.

ACTI NG PRESI DENT YOUNG Cal | the

roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes, 61.
ACTI NG PRESI DENT YOUNG The bill
i s passed.

THE SECRETARY: Cal endar Number
630, by Senator Young, Senate Print 847A, an act
to anend the Agriculture and Markets Law.

ACTI NG PRESI DENT YOUNG Read t he
| ast section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT YOUNG Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT YOUNG Announce
the results.

THE SECRETARY: Ayes, 61.

ACTI NG PRESI DENT YOUNG The bill
i s passed.

THE SECRETARY: Cal endar Number

640, by Senator Sanpson, Senate Print 1621, an
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act to anmend the Penal Law.

ACTI NG PRESI DENT YOUNG Read t he
| ast section.

THE SECRETARY: Section 2. This
act shall take effect on the first of Novenber.

ACTI NG PRESI DENT YOUNG Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT YOUNG Senat or
Marcellino to explain his vote.

SENATOR MARCELLI NO. Yes, thank
you, Madam President. | rise to explain my vote.

| comrend Senat or Sanpson for
bringing this bill to the floor. It is very
simlar to a bill that | passed in this house a
few weeks back. Both bills tend to deal wth
what woul d amount to petty crines and petty
crimnals.

Both bills would seek to raise the
penal ties on those who commt crines repeatedly
and never see nuch jail time because of the
nature of their crimes individually.

I ndi vidually these crimes may not seem | i ke nuch,
but cumul atively they can destroy our way of life

and they can destroy conmuniti es.
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These are petty crimnals. These
are career crimnals who go out with every
intention of beating the systemand naking life
m serabl e for honest, hardworking citizens,
forcing themto stay off the streets and in their
homes while this people run free, graffitiing
nei ghbor hoods and breaki ng wi ndows, destroying
property and stealing from other people.

This bill is a good one. | urge
everyone to support it as they did with the bil
that | passed a few weeks back

The Assenbly should pass this bill,

one of the two -- either one, | don't care, quite
frankly -- because it is inportant that we send a
nmessage that this type of crine will not be

tolerated in our nei ghborhoods, these type of
people will not be tolerated in our nei ghborhoods
and will not be allowed to chase good, honest,
har dwor ki ng people off the street and ruin their
quality of life.

Madam Presi dent, | vote aye and
urge all of ny colleagues to do |ikew se.

ACTI NG PRESI DENT YOUNG Senat or
Marcellino will be recorded in the affirmative.

Any ot her Senator w shing to
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speak?

Seei ng none, announce the results.

THE SECRETARY: In relation to
Cal endar 640, those recorded in the negative are
Senat ors Duane, Hassell-Thonpson, Parker, and
Ri vera. Al so Senators Mntgonery and Perkins.

Ayes, 55. Nays, 6.

ACTI NG PRESI DENT YOUNG The bill
i s passed.

THE SECRETARY: Cal endar Number
642, by Senator Lanza, Senate Print 4003, an act
to amend the Penal Law.

ACTI NG PRESI DENT YOUNG Read t he
| ast secti on.

THE SECRETARY: Section 7. This
act shall take effect on the first of Novenber.

ACTI NG PRESI DENT YOUNG Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT YOUNG Announce
the results.

THE SECRETARY: Ayes, 61.

ACTI NG PRESI DENT YOUNG The bill
i s passed.

THE SECRETARY: Cal endar Nunber
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644, by Senator Fuschillo, Senate Print 4610, an
act to anmend the Penal Law.

ACTI NG PRESI DENT YOUNG Read t he
| ast section.

THE SECRETARY: Section 2. This
act shall take effect on the first of Novenber.

ACTI NG PRESI DENT YOUNG Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT YOUNG Announce
the results.

THE SECRETARY: In relation to
Cal endar 644, those recorded in the negative are
Senat ors Duane, Hassell-Thonpson, Parker, and
Per ki ns.

Ayes, 57. Nays, 4.

ACTI NG PRESI DENT YOUNG The bill
i s passed.

THE SECRETARY: Cal endar Number
647, by Senator Klein, Senate Print 6338, an act
to amend the Penal Law.

ACTI NG PRESI DENT YOUNG Read t he
| ast secti on.

THE SECRETARY: Section 6. This

act shall take effect on the first of Novenber.
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ACTI NG PRESI DENT YOUNG Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT YOUNG Senat or
Klein to explain his vote.

SENATOR KLEI N: Thank you,
Madam Pr esi dent .

Unfortunately, over the | ast
several years we've seen a real increase in
crinmes agai nst religious houses of worship. This
legislation is very sinple. It takes away the
nonetary val ue or the dollar amount of the crineg,
and it really focuses on the intent, the reason
being is it's hard to put a price tag on
sonmet hing as inportant or sacred as a scroll or
sonme type of other religious artifact.

So | think this is going to go a
|l ong way, | hope, as acting as a deterrent to

make sure these crines decrease instead of

i ncrease.

| vote yes, Madam President.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Klein. You will be recorded in the

affirmati ve.

Any ot her Senator w shing to be
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hear d?

Announce the results.

THE SECRETARY: Ayes, 60. Nays,
1. Senator Duane recorded in the negative.

ACTI NG PRESI DENT YOUNG The bill
i s passed.

THE SECRETARY: Cal endar Number
649, by Senator Sal and, Senate Print 6677, an act
to amend the Crimnal Procedure Law.

ACTI NG PRESI DENT YOUNG Read t he
| ast section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT YOUNG Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT YOUNG Announce
the results.

THE SECRETARY: Ayes, 61.

ACTI NG PRESI DENT YOUNG The bill
i s passed.

THE SECRETARY: Cal endar Number
682, substituted earlier today by Menber of the
Assenbly Maisel, Assenbly Print 9659, an act to
anmend Chapter 688 of the Laws of 2003.
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ACTI NG PRESI DENT YOUNG Read t he
| ast section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT YOUNG Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT YOUNG Announce
the results.

THE SECRETARY: Ayes, 60. Nays,
1. Senator Parker recorded in the negative.

ACTI NG PRESI DENT YOUNG The bill
i s passed.

THE SECRETARY: Cal endar Number
683, by Senator Nozzolio, Senate Print 6847, an
act to anend the Correction Law.

ACTI NG PRESI DENT YOUNG Read t he
| ast section.

THE SECRETARY: Section 3. This
act shall take effect inmediately.

ACTI NG PRESI DENT YOUNG Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT YOUNG Announce

the results.
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THE SECRETARY: Ayes, 61.

ACTI NG PRESI DENT YOUNG The bill
i s passed.

THE SECRETARY: Cal endar Number
684, by Senator Nozzolio, Senate Print 6848, an
act to anend the Executive Law.

ACTI NG PRESI DENT YOUNG Read t he
| ast section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT YOUNG Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT YOUNG Announce
the results.

THE SECRETARY: Ayes, 61.

ACTI NG PRESI DENT YOUNG The bill
i s passed.

THE SECRETARY: Cal endar Number
685, by Senator Breslin, Senate Print 6864A, an
act to anend the Correction Law.

ACTI NG PRESI DENT YOUNG Read t he
| ast secti on.

THE SECRETARY: Section 3. This

act shall take effect inmediately.
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ACTI NG PRESI DENT YOUNG Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT YOUNG Announce
the results.

THE SECRETARY: Ayes, 61.

ACTI NG PRESI DENT YOUNG The bill
i s passed.

THE SECRETARY: Cal endar Number
686, by Senator Larkin, Senate Print --

SENATOR MARCELLI NO. Lay it aside
for the day.

ACTI NG PRESI DENT YOUNG The bill
is laid aside for the day.

Senat or Marcel lino, that conpletes
t he noncontroversi al reading of the cal endar.

SENATOR MARCELLI NO. Thank you
Madam Pr esi dent .

May we ring the bells and have the
readi ng of the controversial cal endar.

ACTI NG PRESI DENT YOUNG Ri ng the
bel | s.

The Secretary will read.

THE SECRETARY: Cal endar Number
530, by Senator Martins, Senate Print 6299B, an
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act to anend the Labor Law

SENATOR BRESLI N: Expl anati on.

ACTI NG PRESI DENT YOUNG An
expl anati on has been request ed.

Senator Martins.

SENATOR MARTI NS: Thank you,
Madam Pr esi dent .

The bill clarifies the | aw by
adopti ng existing Departnment of Labor regul ations
relating to the treatnment of service charges. In
this case it requires enployers to notify
custoners in witing that the new service charge
is not a gratuity.

It al so achieves what | believe is
fairness by elimnating any retroactive
application of the regulations or liability under
Section 196-d for inposing a nandatory service
charge prior to the effective date of the bill

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senator Smith

SENATOR SM TH: Thank you very
much, Madam Presi dent.

And I'd Iike to thank the sponsor

for the explanation and the intent of the bill.
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But, Madam President, wth your
pl easure, I'd like to ask the sponsor a few
guesti ons.

ACTI NG PRESI DENT YOUNG Does the
sponsor yiel d?

SENATCOR MARTI NS: O course.
Thank you, Madam Presi dent.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senator Smith, Senator Martins
yi el ds.

SENATOR SM TH: Thank you,
Madam Presi dent. Through you, Madam Presi dent.

Senator Martins, | believe you have
great intentions on the bill. | do have just a
few questions I'd like to ask, if you would
i ndul ge nme for a nonent.

Through you, Madam Presi dent, does
t he sponsor understand the Labor Law 196-d -- if
he woul d agree the | anguage of the bill states
that it forbids any enployer fromretaining any
part of a gratuity or any charge purported to be
a gratuity? Through you, Madam Presi dent, does
t he sponsor agree that section of the Labor Law,

196-d, says that?
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ACTI NG PRESI DENT YOUNG Thank
you, Senator Smth.

Senator Martins?

SENATCOR MARTI NS: Madam Pr esi dent
| apol ogi ze, but | only heard part of the
guestion. It had to do with a portion of 196-d.
| f Senator Smith would pl ease restate the
guestion. Again, ny apol ogies.

ACTI NG PRESI DENT YOUNG Senat or
Smith, would you pl ease restate the question?

SENATOR SM TH: Sur e,

Madam Presi dent. Through you, would the sponsor
agree that Labor Law 196-d states the fact that
an enployer is forbidden fromretaining any part
of a gratuity or any charge purported to be a
gratuity?

ACTI NG PRESI DENT YOUNG Thank
you, Senator Smth.

Senator Martins.

SENATOR MARTI NS: Yes.

ACTI NG PRESI DENT YOUNG Senat or
Smith.

SENATOR SM TH: Thank you,
sponsor.

Madam Pr esi dent, through you, |
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have anot her question of the sponsor if he would
be so kind as to yield.

SENATCOR MARTI NS: Yes, | would be
glad to.

ACTI NG PRESI DENT YOUNG Senat or
Martins, you yield.

Senator Smith, go ahead.

SENATOR SM TH: Thank you very
much.

Madam Pr esi dent, through you, the
case of Samiento v. Wirld Yacht was a case in
whi ch our current Governor, then the Attorney
Ceneral, along with the Departnent of Labor, who
we all know is responsible for enforcing the
Labor Law Section 196-d, all of which were
plaintiffs in the case -- in this particular bil
it stated that -- or | should say in this
particular suit it was agreed upon the court that
i ndi vidual s had the right to get back pay.

Wul d t he sponsor agree with that?

ACTI NG PRESI DENT YOUNG Thank
you, Senator Smth.

Senator Martins.

SENATCR MARTI NS: Madam Pr esi dent

| think to properly contextualize this bill with
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regard to the Sam ento case and the decision by
the Court of Appeals in Sam ento, we have to
actually go back a little bit further. And |
hope this clarifies the question.

The Labor Departnent, as Senator
Smth nmentioned, is responsible for enforcing
| abor laws in New York State, and their
interpretations and opi nions are sought often by
various elenents in | abor when they seek to
regul ate various industries or to adjust their
own conduct accordingly.

The Labor Departnment, on no |ess
t han ni ne separate occasions dating back to 1995,
rendered opinions clarifying that service charges
and mandat ory service charges in New York State
are not gratuities, having done so in an opinion
dated June 1, 1995; opinion, August 27, 1999;
March 24, 2000; March 12, 2001; Septenber 25,
2001; Novenber 8, 2004; February 22, 2006; My
19, 2006; and again on August 2, 2006.

I n each and every one of these

opi nions the Labor Departnent clearly,
unequi vocal ly stated that mandatory service
charges by catering facilities -- which include

caterers, stand-al one caterers, synagogues that
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provide catering facilities as well, hotels that
provi de catering facilities -- in every occasion
where you have a nandatory service charge, the
Labor Departnent consistently held that they were
not gratuities.

And as per that interpretation,
since they were not gratuities, and consi stent
with 196-d, they did not have to nor was there
ever any obligation to distribute the service
charge anong the workers who worked on any
particul ar function.

Thank you, Madam Presi dent.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senator Smith

SENATOR SM TH: Thank you,

Madam President. | appreciate the sponsor's
expl anation. Wuld he continue to yield for
anot her question? Through you, Madam Presi dent.

ACTI NG PRESI DENT YOUNG Senat or
Martins, do you yield?

SENATOR MARTI NS: Absol utel y.
Thank you.

ACTI NG PRESI DENT YOUNG Senat or

Martins yields, Senator Smth.
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SENATCR SM TH: Senator Martins --
t hrough you, Madam President -- in Part A of your
bill basically you have justification based on
the 1995 interpretation of the Labor Departnent
with regards to 196-d.

My question, through you, Madam

President, is -- and I know you stated sone of
these facts, but fromat |east 1995 -- we know
this is a 17-year-old opinion -- are you aware of

the fact that the Labor Departnent has reversed
their decision with regards to the classification
of gratuities at |least 10 tines?

ACTI NG PRESI DENT YOUNG Thank
you, Senator Smth.

Senator Martins.

SENATCOR MARTI NS: Madam Pr esi dent
the purpose of this bill is in part, as |
expl ained earlier, to codify the change in the
Labor Department's opinion.

The Labor Departnent has, since
Sam ento, changed its regul ati ons where now t he
interpretation in New York State -- effective
January 1, 2011, the interpretation now by the
Labor Departnent is that service charges are in

fact gratuities unless the catering facility --
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agai n, stand-al one caterers, synagogues t hat
provi de catering facilities or catering
functions, as well as hotels -- if those
facilities wish to inpose an adm nistrative
charge or a service charge, they may do so, but
now t hey have to specifically state on the
contract that it is not a gratuity in order for
themnot to have to distribute it to the workers
who wor ked any particul ar function.

So they have reversed thensel ves,
but only per regul ations effective January 1,
2011.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senator Smith

SENATOR SM TH: Thank you,
Madam Pr esi dent .

| appreciate the sponsor's response
and his clarifying it. Wuld he be so kind as to
yield for an additional question?

ACTI NG PRESI DENT YOUNG Senat or
Martins, do you yield?

SENATOR MARTI NS: "1l be glad to,
t hank you.

ACTI NG PRESI DENT YOUNG Senat or
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Sm th, please proceed.

SENATOR SM TH: Thr ough you,
Madam President. Senator Martins, are we
saying -- are you clear that your particul ar
bill, which | believe the going-forward piece of
it is legitimte, essentially elimnates the
retroactivity for enployees of the establishnents
whi ch are catering halls?

ACTI NG PRESI DENT YOUNG Senat or
Martins.

SENATOR MARTI NS: What this bill
does, Madam President, is not only codify the new
Labor Departnent standard and policy and
regulation with respect to nandatory service
charges as applied to catering facilities, but
al so understands or at |least reflects that
retroactive liability for catering facilities --
st and- al one caterers, synagogues, hotels and the
like -- for activities and interpretations that
were consi stent with Labor Departnent regul ations
woul d be unfair.

And so if the catering facility was
conplying with the law as it existed and
consi stent with Labor Departnment opinions as they

were pronul gated from'95 t hrough 2006, yes, the
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bill would provide for a shield of liability
under those circunstances, because during that
period these catering facilities were doing
not hi ng other than following the law as it

exi sted at the tine.

Once the | aw changed, they've been
gi ven an opportunity to conply with the new
regul ations. So to inpose a new standard
superi nposed upon an old regulation and an old
standard woul d be i nappropri ate.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senator Smith

SENATOR SM TH: Thank you,

Madam Presi dent. Thank you, Senator Martins, for
t he extended expl anati on.

Wul d t he sponsor be so kind as to
continue to yield for a question,
Madam Pr esi dent ?

ACTI NG PRESI DENT YOUNG Senat or
Martins, do you yield?

SENATOR MARTI NS: | woul d be happy
to. Thank you.

ACTI NG PRESI DENT YOUNG Thank

you, Senator Martins.
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Go ahead, Senator Smth.

SENATOR SM TH: Thr ough you,
Madam Presi dent. Wuld the sponsor clarify the
anount of tinme that the retroactivity clause
woul d go back to?

ACTI NG PRESI DENT YOUNG Thank
you, Senator Smth.

Senator Martins.

SENATOR MARTI NS: \%%
under st andi ng, Madam President, is that the
statute of limtations on these types of
actions are six years.

ACTI NG PRESI DENT YOUNG Senat or
Smith.

SENATOR SM TH: Thank you,

Madam Presi dent. Through you, if the sponsor
woul d be so kind as to continue to yield.

ACTI NG PRESI DENT YOUNG Senat or
Martins, do you continue to yield?

SENATCOR MARTI NS: | do, thank
you.

ACTI NG PRESI DENT YOUNG Thank
you.

Senator Smith

SENATOR SM TH: Thank you,
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Madam Presi dent. Through you, Madam Presi dent.
Senat or Martins, do you happen to
have an idea of the nunmber of individuals who

woul d be inpacted by the |oss of retroactive

i ncome?

ACTI NG PRESI DENT YOUNG Senat or
Martins.

SENATCOR MARTI NS: Madam Pr esi dent
| don't have any nunbers. | have heard that

there may be as many as 30,000 enpl oyees in this
i ndustry, but | have no way of verifying it one
way or the other.

But | would like to clarify that we
are dealing with different classifications. You
know, oftentinmes we talk about waiters and
wai tresses, and | think we all understand that
waiters and waitresses, as part of their salary,
have a gratuity or a tip conponent.

There is an exception under the
m ni mum wage | aws that allows for enployers to
pay waiters and waitresses in service
organi zations at restaurants and the |ike | ower
t han m ni rum wage, and it can be offset by the
anounts of their tips. That's just, | think, a

comon under standi ng that we have.
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ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senator Smith

SENATCOR MARTI NS: Madam Pr esi dent
j ust one point.

ACTI NG PRESI DENT YOUNG Oh, I'm
sorry.

SENATCOR MARTI NS: When it cones to
these catering facilities, these enpl oyees are
not earning waiters' and waitresses' salaries.
For the nost part, in the industry, people who
are working for these catering establishnents are
earning well above $11, $12 an hour.

And froma brief survey that | have
done, and from speaking to catering facilities
and synagogues and the |ike, given their
enpl oyment history, their salaries for people who
work in that industry are significantly higher
than the salaries that are paid to waiters and
wai tresses, because there is and was no
expectation that there would be a gratuity as
part of that sal ary.

Thank you.

ACTI NG PRESI DENT YOUNG Thank

you, Senator Martins.
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Senator Smith

SENATOR SM TH: Thank you,

Madam President. | thank the sponsor for the
response.

Through you, Madam Presi dent, would
t he sponsor yield for another question.

ACTI NG PRESI DENT YOUNG Senat or
Martins, do you yield?

SENATOR MARTI NS: |'d be happy
to. Thank you.

ACTI NG PRESI DENT YOUNG The
Senat or vyi el ds.

SENATOR SM TH: Thr ough you,

Madam Presi dent. Senator Martins, do you believe
that an individual working for an honest day's
pay i s due the honest wage?

SENATOR MARTI NS: Thr ough you,
Madam Pr esi dent - -

ACTI NG PRESI DENT YOUNG Senat or
Martins.

SENATCOR MARTI NS: -- that is the
easi est question that Senator Smth has asked ne
yet. Absolutely. | think we would all agree.

ACTI NG PRESI DENT YOUNG Senat or
Smith.
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SENATOR SM TH: Thank you,

Madam Presi dent. Through you, Madam Presi dent,
if the sponsor would continue to yield for
anot her questi on.

ACTI NG PRESI DENT YOUNG Senat or
Martins, do you continue to yield?

SENATOR MARTI NS: Absol utely.
Thank you.

ACTI NG PRESI DENT YOUNG Senat or
Martins yields, Senator Smth.

SENATOR SM TH: Thank you,
Madam Pr esi dent .

Through you, Madam President, would
t he sponsor be so kind as to share the anmount of
noney in which the retroactivity paynment woul d
be, if it was so inclined for the particular
establ i shnents to do so, in the collective?

ACTI NG PRESI DENT YOUNG Thank
you, Senator Smth.

Senator Martins.

SENATCOR MARTI NS: Madam Pr esi dent
| wish I could. | have no basis for even
guessing at any nunber. And certainly it would,
| "' m sure, depend on each i ndividual caterer,

synagogue, or hotel as to what their mandatory
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servi ce charge was.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senator Smith

SENATOR SM TH: Thank you,
Madam President. |[|f the sponsor would be so kind
as to yield for another question.

ACTI NG PRESI DENT YOUNG Senat or
Martins, do you continue to yield?

SENATOR MARTI NS: Be glad to.
Thank you.

ACTI NG PRESI DENT YOUNG The
Senat or vyi el ds.

SENATOR SM TH: Thr ough you,
Madam President, would it be fair to say, to the
sponsor, that the anount of retroactive pay woul d
be far north of a mllion dollars?

ACTI NG PRESI DENT YOUNG Senat or
Martins.

SENATCOR MARTI NS: Madam Pr esi dent
| don't know. But | can tell you that | do
understand that the |awsuits that are pendi ng out
there are certainly seeking awards of greater
than that mllion dollars. | can't speak to

whet her or not that is appropriate or not.
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ACTI NG PRESI DENT YOUNG Thank
you, Senat or.

Senator Smith

SENATOR SM TH: Thank you,
Madam Presi dent. Wuld the sponsor yield for
anot her question, please.

ACTI NG PRESI DENT YOUNG Senat or
Martins, do you yield?

SENATOR MARTI NS: Absol utely.
Thank you.

ACTI NG PRESI DENT YOUNG Senat or
Martins yields, Senator Smth.

SENATOR SM TH: Thank you,
Madam Presi dent. Through you. Wuld the sponsor
have any idea if in fact the establishnents that
purported to offer these gratuities to the
wor kers paid any taxes on these gratuities?

ACTI NG PRESI DENT YOUNG Thank
you, Senator Smth.

Senator Martins.

SENATCOR MARTI NS: Madam Pr esi dent
t hrough you, ny understanding is, consistent with
t he Labor Department's interpretation with regard
to mandatory service charges prior to their

change in regulations in January 1, 2011, that
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these institutions, these various caterers and
the like did pay not only sales tax but incone
tax on the revenues fromthese various nandatory
servi ce charges.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senator Smith

SENATCR SM TH: Madam Pr esi dent
t hrough you, if the sponsor would yield for just
one ot her question. He's been very patient, and
| do appreciate that.

SENATOR MARTI NS: | certainly
will. Thank you.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Smth.

Senat or Martins has been very
patient. Wuld you yield for one nore question?

SENATCOR MARTI NS: O course.
Thank you.

ACTI NG PRESI DENT YOUNG The
Senat or vyi el ds.

SENATOR SM TH: Thank you,
Madam Pr esi dent .

Senat or Martins, just one final

guestion. | do understand the concern of sone of
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the establishnments is the potential for going out
of business if in fact the clainms are awarded to
t hem pursuant to sone of the | awsuits.

My question is, of those who have
paid the claim-- and there has been a few -- are
you aware of any of themthat have gone out of
busi ness as a result of paying the clains?

ACTI NG PRESI DENT YOUNG Senat or

Martins.

SENATCOR MARTI NS: Madam Pr esi dent
| am not .

ACTI NG PRESI DENT YOUNG Senat or
Smith.

SENATCR SM TH: | thank the
sponsor for the responses.

And, Madam President, |I'd like to
be on the bill.

ACTI NG PRESI DENT YOUNG Senat or
Smith on the bill.

SENATOR SM TH: Thank you,
Madam Pr esi dent .

| thank the sponsor, Senator
Martins, for his responses.

However, colleagues, there cones a

point in tinme when we have to be the architect of

Ki rkl and Reporting Service




© 00 ~N oo o b~ w N P

N NN N NN P R PR R R R R R R
gag A W N P O © 0o N oo 0o M~ W N -+ O

2766

our own rescue. In this particular matter | am
gquite sure that there is a collective conscious
of any nei ghborhood in this body that it would
agree, if you have individuals who are and who
have been waiters, waitresses, busboys -- and

we' re tal king about single nmonms working two jobs,
we' re tal king about students, we're tal king about
i ndi viduals who are just trying to get by to nake
ends neet .

| woul d daresay that every single
one of you in this room knows soneone who was a
waiter or a waitress or a busboy in an
establishment. And you know, as | know, that the
fact that you | ook to get those gratuities -- in
some instances, it's nore than the hourly rate at
whi ch you are paid.

The sponsor indicated and agreed
that many of these establishnents have paid their
taxes on this gratuity. Wll, one would infer,
if in fact you paid the taxes on the gratuity, it
woul d only nean that you have advertised those
gratuities to be paid to the establishnent
wor kers, but in fact you did not, which nmeans
that you had to pay taxes.

Granted, Madam President, they are

Ki rkl and Reporting Service




© 00 ~N oo o b~ w N P

N NN N NN P R PR R R R R R R
gag A W N P O © 0o N oo 0o M~ W N -+ O

2767

following the law. And there are not all bad
actors in this. But in fact if you admt you
pai d taxes, that nmeans that you did not pay the
i ndi vi dual workers. That single nom working two
jobs, that imm grant person working that job,
t hat student, that individual who is just trying
to make ends neet did not receive the gratuity to
whi ch they were entitled based on what was told
to them

So as unfortunate as this is,
Madam President, | think --

ACTI NG PRESI DENT YOUNG Senat or
Martins, why do you rise?

SENATCOR MARTI NS: Madam Pr esi dent
woul d Senator Smith yield to a question?

ACTI NG PRESI DENT YOUNG Senat or,

do you yiel d?

SENATOR SM TH: | will, Madam
President. If | could just finish ny closing
statenent, | wll yield.

ACTI NG PRESI DENT YOUNG Senat or
Martins, Senator Smth would like to finish his
t hought .

SENATOR SM TH: No di srespect to

you, Senator Martins, | just want to finish to
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connect all ny dots, and then | will clearly
yield to your question.

But again, Madam President, it's
pretty sinple. | think the sponsor's
intentions are good. | think he has the right
idea, he's on the right path. However, the one
cl ause of retroactivity is the one that puts ne
in a position where | can't support the bill.

| woul d hope that the sponsor, in
working with the Assenbly, would take a | ook at
that, would take a | ook at the individuals who
are inpacted by that. And | don't think his
intention is to harm anyone. | know Senat or
Martins. But at the end of the day, sonetines we
m ght get caught up in a nonent in the
establishment of a bill and its | anguage and
there are certain things that we mss. | have
done that nyself.

So, Madam Presi dent, because of
that, because of the fact that there is a point
in time when we do have to be the architects of
our own rescue, | think this is one of them And
| woul d hope that ny col |l eagues woul d support
t hese individuals, these workers who are worKking

very hard every single day just to nake ends
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neet, and vote this bill down.

And then at sonme point in the very
near future | would be nore than happy, as |I'm
sure ny col |l eagues would be, to work with the
Senator Martins, with the Assenbly, to make sure
that his bill is conpletely witten in such a way
that all benefit, the businesses as well as the
enpl oyees.

Now, Madam President, | would yield
to a question.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Smith. Now would you yield to
Senator Martins?

SENATOR SM TH: Absol utely,
Madam Pr esi dent .

ACTI NG PRESI DENT YOUNG Senat or
Martins.

SENATOR MARTI NS: Thank you,
Senator Smith

Madam Presi dent, through you. W
spoke of taxes and paynment of taxes on gross
receipts. D d Senator Smith inply that the taxes
that were paid were nonies that shoul d have been
paid as gratuities?

ACTI NG PRESI DENT YOUNG Senat or
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Smith.

SENATCR SM TH: Yes, if the
sponsor coul d rephrase the questi on,

Madam President. | heard the question, but |
wasn't clear on the question.

ACTI NG PRESI DENT YOUNG
Certainly. Senator Martins, could you pl ease
rephrase the question?

SENATCOR MARTI NS: There was a
poi nt that was nmade with respect to the paynent
of taxes and these various institutions and
busi nesses payi ng taxes on noni es that they
received as part of that mandatory surcharge.

Does Senator Smith realize that the
noni es that were paid or the taxes that were paid
on those nonies were paid as part of the
busi ness's gross receipts?

ACTI NG PRESI DENT YOUNG Senat or
Smith.

SENATOR SM TH: Thank you,
Madam Pr esi dent .

| am not a catering hall manager.
However, | would say to the sponsor that the
genesis of ny statenent was birthed out of a

conversation with a nunber of establishnments that
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have been purporting to have a gratuity that was
passed on to the workers.

The fact that on their bal ance
sheet or in their tax returns indicated it was
based on a gross receipt is actually a matter of
accounting. And so whether you want to fung it
to your bal ance sheet or whether you want to fung
it to your 1040 is sonething that accountants
have the smartness to do. | don't have that.

But | would only say that the
answer was derived frommy conversations with
catering halls and was not a personal origin of a
st at ement .

ACTI NG PRESI DENT YOUNG Thank
you, Senator Smth.

SENATOR MARTI NS: Thank you,
Madam President. On the bill

ACTI NG PRESI DENT YOUNG Oh,
wait. | believe that Senator Smith still has the
floor.

SENATOR SM TH: No, Madam
President, I'mfine. | yield back to the
sponsor.

Thank you very nmuch, Senat or

Marti ns.
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ACTI NG PRESI DENT YOUNG Senat or
Smith is done. So Senator Martins on the bill.

SENATOR MARTI NS: Thank you,
Madam Pr esi dent .

You know, | don't want any
m sunder st andi ngs as to what this bill does or
doesn't do. One thing we need to be clear about
is the idea of disenfranchising people who had an
expectation that they woul d be receiving
something and did not. And certainly that is not
what this bill does.

VWhat this bill does is recognize
that the state provided guidance to an entire
i ndustry, and the entire industry foll owed the
state's lead when it cane to this particul ar
i ssue.

We're not tal king about soneone at
a restaurant who decides to short the waiter or
wai tress who happened to be serving themt hat
day. We're tal king about an industry that had,
as a practice, the reality of a service charge.
Now, we can agree or di sagree whether or not that
makes sense, whether or not it's appropriate.
But that is the reality of that industry. And

t hat was bol stered by opinion after opinion

Ki rkl and Reporting Service




© 00 ~N oo o b~ w N P

N NN N NN P R PR R R R R R R
gag A W N P O © 0o N oo 0o M~ W N -+ O

2773

after opinion fromthe New York State Departnent
of Labor.

That industry relied on the
Department of Labor in determning not only a
servi ce charge, how they characterized the
servi ce charge, whether they paid taxes on that
servi ce charge, whether they paid sales tax on
that service charge -- the industry itself was
gui ded by the state.

Then the rul es changed. And the
rul es changed such that the industry also had to
change in their position, and they did. It makes
sense.

How do we as a state, froma public
policy standpoint, apply retroactive liability to
an entire industry that did nothing wong ot her
than to follow the law as it existed at the
time? How do we go back to these enpl oyers and
tell themthat they now have to conme up with a
percentage of their gross receipts over the past
six years and nake themliable for that all at
once?

At a tinme when we tal k about
econoni ¢ devel opnent, at a tinme that we talk

about creation of jobs, at atime that we talk
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about the need to sustain snmall businesses in our
various districts, this bill provides structure,
it's fair, it codifies the Labor Departnent's
position as it exists today and provides
protection for an industry that did nothing wong
but conmply with the law as it existed at the tine
that they filed their returns at the tine that

t hey paid taxes.

So | would ask you all to keep that
in mnd as you consider voting on this bill.

Thi nk about the catering facilities in your own
districts, think about the synagogues and the
hotels and all the enpl oyees who rely on those
various institutions as econom c engines in your
district. Think about the secondary and
anci |l l ary busi nesses that support those

busi nesses.

And when you think about that and
you think about what this bill tries to do, | ask
you to support this bill so we can send a signal
to the industry that New York State is in fact
open for business and we're not going to attack
t hose busi nesses that provide jobs in our own
hones.

Thank you, Madam Presi dent.
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ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senator Peralta, | neant to call on
you next, so you're up.

SENATOR PERALTA: Thank you,

Madam President. |If the sponsor will yield for a
f ew questi ons.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Peralta.

Do you yield, Senator Martins?

SENATOR MARTI NS: Yes. Thank you,
Madam Pr esi dent .

ACTI NG PRESI DENT YOUNG The
Senat or vyi el ds.

SENATOR PERALTA: Senator Martins,
| just want some clarification on a few things
before we take this vote.

Now, taking us back, this bill was
drafted in response to the Court of Appeal s case
Samiento v. Wrld Yacht in 2008; is that correct?

ACTI NG PRESI DENT YOUNG Senat or
Martins.

SENATCOR MARTI NS: This bill was
drafted as a response -- | don't believe to the

Sam ento case in particular, Senator. Through
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you, Madam President, it was drafted as a
response to the Ranmirez case in 2010 that first
applied retroactivity to the concept of these
servi ce charges being gratuities.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senat or Peralta.

SENATOR PERALTA: | f the sponsor
woul d yield for another question.

ACTI NG PRESI DENT YOUNG Senat or
Martins, do you yield?

SENATOR MARTI NS: "1l be happy
to. Thank you.

ACTI NG PRESI DENT YOUNG The
Senat or vyields, Senator Peralta.

SENATOR PERALTA: Thank you.

Now, | ooking at the Wbrld Yacht
case that started this snowball effect, the case
basically said that an enpl oyer can't w thhold
nmoney fromits workers when a reasonabl e cust oner
woul d believe a charge in the bill was a tip or
gratuity. 1Is that the case?

ACTI NG PRESI DENT YOUNG Senat or
Martins.

SENATCR MARTI NS: Madam Pr esi dent

Ki rkl and Reporting Service




© 00 ~N oo o b~ w N P

N NN N NN P R PR R R R R R R
gag A W N P O © 0o N oo 0o M~ W N -+ O

2777

my understanding is that the Sam ento case
changed the perception and the standard when it
came to determ ning whether there's a service
charge or a gratuity, by taking the custoner's
opi nion or | guess perspective into account.

Wher eas before the Sam ento case,
frankly, the industry was regul ated by the
Depart ment of Labor opinion. That's the
di fference.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senat or Peralta.

SENATOR PERALTA: | f the sponsor
woul d yield for another question.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Peralta.

Do you yield, Senator Martins?

SENATOR MARTI NS: |'d be happy to,
yes. Thank you.

ACTI NG PRESI DENT YOUNG The
Senat or vyi el ds.

SENATOR PERALTA: So let's go back
so that we can clarify sone of these points.

So in your sponsor meno you justify

the imunity based on the Departnent of Labor's
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meno from 1995. You nust be aware that the
Labor Departnent also had a nmeno that superseded
the 1995 opinion in 1999.

SENATCOR MARTI NS: Madam Pr esi dent
t hrough you, perhaps the Senator didn't hear a
previ ous answer, but there were nine separate
times that the New York State Labor Departnent
confirmed their opinion in 1995. Starting in
1995 t hrough 2006, the Labor Depart nent
consistently confirnmed the opinion as stated in
their '95 position that service charges are not
gratuities.

So to the extent that there may be
an opinion from 1999, | would go back and be
happy to review each and every one of those nine
opinions. And certainly if the Senator would
like, I can always make copies and have t hem
forwarded to his office so he can review them at
his own | eisure.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senat or Peralta.

SENATOR PERALTA: Yes. Would the
Senat or yield for another question?

ACTI NG PRESI DENT YOUNG Does t he
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Senat or vyi el d?

SENATOR MARTI NS: "1l be happy
to. Thank you, Madam President.

ACTI NG PRESI DENT YOUNG Senat or
Peral ta, Senator Martins yields.

SENATCOR PERALTA: So there are
vari ous opinions, six to seven opinions. But in
1999 there was a opinion that superseded the 1995
opi nion, according to the Departnent of Labor.

And are you aware of the state's
statute of limtations on wage clai ns?

ACTI NG PRESI DENT YOUNG Thank
you, Senator Peralta.

Senator Martins.

SENATCOR MARTI NS: Awar e of which
cl ai nrs, Madam Presi dent ?

ACTI NG PRESI DENT YOUNG Senat or
Peralta, could you pl ease repeat the |ast part of
your question?

SENATOR PERALTA: Vell, let ne
clarify. The statute of linmtations on wage
clainms is six years in this state. So wouldn't
time have run out on any clains against an
enpl oyer who reasonably relied on a 1995 neno?

ACTI NG PRESI DENT YOUNG Senat or
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Martins.

SENATCOR MARTI NS: Madam Pr esi dent
t hrough you. Those enployers that relied on the
'95 meno and all the subsequent nenos that |
nmenti oned before, right through 2006, till the
poi nt where the Labor Departnent changed their
regul ations in 2010 to inpose new regul ati ons
effective January 1, 2011 -- if we go back from
t oday, May 8, 2012, all of those years would
still be within the time period we're tal king
about .

W don't count back to 1995, we
count back fromtoday. And those regul ations
continued in effect until the Labor Departnent
changed the regul ati ons January 1, 2011.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Could I rem nd everyone to pl ease
keep order in the chanber. Sonetines it's very
difficult to hear the speakers. So we'd like to
keep the door closed as much as possi bl e al so,
just to reduce noise,

Senat or Peralta.

SENATOR PERALTA: Wul d t he

sponsor yield for another question?
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ACTI NG PRESI DENT YOUNG Senat or
Martins, do you yield?

SENATOR MARTI NS: Be happy to.
Thank you.

ACTI NG PRESI DENT YOUNG The
Senat or vyi el ds.

SENATCOR PERALTA: So | hear what

you' re sayi ng about the work order of 2011. But

yet in the bill, there is no nention of the work

order of 2011. There's a section at the end that
tal ks about the effective date of the chapter of

the Laws of 2012 that anmended this section.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Peralta.

Senator Martins.

SENATOR MARTI NS: Yes. Through
you, Madam President, yes.

ACTI NG PRESI DENT YOUNG Senat or
Peralta.

SENATOR PERALTA: So --

ACTI NG PRESI DENT YOUNG Are you

aski ng Senat or

Martins to continue to yield?

SENATOR PERALTA: Yes. Would the
Senat or continue to yield?
ACTI NG PRESI DENT YOUNG Wul d t he
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Senat or vyi el d?

SENATOR MARTI NS: Absol utely.
Thank you.

ACTI NG PRESI DENT YOUNG Go ahead
Senat or Peralta.

SENATCOR PERALTA: You tal k about
the 1995, 1999, 2006 -- but are you aware of a
2008 opi ni on given by then-Comm ssioner of the
Department of Labor Patricia Smth that stated
that, by way of background, the opinion issued by
t he departnent dated March 26, 1999, effectively
superseded the 1995 nmenp?

ACTI NG PRESI DENT YOUNG Thank
you, Senator Peralta.

Senator Martins.

SENATCOR MARTI NS: Madam Pr esi dent
through you. | amnot famliar with that opinion
from 2008.

| only will restate ny position
earlier. The regulations as they have been
adopted or as they have been enforced by the
Labor Departnent effective January 1, 2011, are
enbodied in this bill. So to the extent that
there are any questions with regard to a previous

opinion, | think they are resolved not only by
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t he Departnent of Labor's havi ng adopted
regul ations, but the fact that the particular
bill is consistent with those regul ations as they
wer e adopted by Labor Departnent effective
January 1, 2011.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senat or Peralta.

SENATOR PERALTA: Wul d t he
sponsor continue to yield?

ACTI NG PRESI DENT YOUNG Do you
yi el d?

SENATCOR MARTI NS: O course.
Thank you.

ACTI NG PRESI DENT YOUNG The
Senat or vyi el ds.

SENATOR PERALTA: So 1995, 1999,
2006, 2008, 2011, the Departnment of Labor has
i ssued various opinions consistently talking
about how it supersedes 1995.

And in fact in 2007, as was
menti oned by Senator Smith, there was an am cus
brief that was subnitted by the then-Attorney
Ceneral to the Court of Appeals. And they held

in that Wrld Yacht case that the then-Attorney
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General was correct.

So even with all these tines with
t he Departnent of Labor saying that all of these
opi ni ons supersede 1995, yet this bill is stil
necessary? To clarify.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Peralta.

Senator Martins.

SENATCOR MARTI NS: Madam Pr esi dent
t hrough you, |I'm not sure which opinions Senat or
Peralta is reading.

Frankly, each and every one of the
ones that | nentioned between 1995 and 2006, on
ni ne separate occasions, including the one in
'95, the Labor Departnent, rather than
supersedi ng, confirmed the opinion that they had
in 1995. So | don't understanding the concept of
super sedi ng.

But | will tell you that | am
famliar with the Attorney General's am cus brief
with regard to the Sam ento case. And certainly
on the facts of the Sam ento case, for those who
may or may not be aware of the case, there were
reasons for the Attorney General to have

i ntervened and for the positions that they took
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that are not relevant to the bill that we have
bef ore us today.

O her than the fact and the
position |I'msure that Senator Peralta is trying
to make, that the Attorney General is now the
Governor, and certainly it behooves anyone to tie
the Governor to a piece of legislation. But his
opinion with regard to the am cus brief specific
to that Sami ento case certainly has no rel evance
with respect to the bill that we're discussing
t oday.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senat or Peralta.

SENATOR PERALTA: Wul d t he
Senat or continue to yield?

SENATOR MARTI NS: |'d be happy
to. Thank you, Madam President.

ACTI NG PRESI DENT YOUNG The
Senat or vyields, Senator Peralta.

SENATCOR PERALTA: So there is no
guestion that it's not about whether the
establ i shment can charge a gratuity, but the
issue here is whether it looks or it's made to

look like it's a gratuity.
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And there's no question whet her
there's a service charge that's being applied --
whether it's 20 percent, whatever percentage the
establishment is asking. But the issue here is
whet her and one of the issues of the case was
whet her it was nmade to look as if that service
fee was a gratuity. And that seens to be the
case in many of these establishnments where this
service charge is nmade to look as a gratuity.

Is that the case?

ACTI NG PRESI DENT YOUNG Thank
you, Senator Peralta.

Senat or Marti ns.

SENATOR MARTI NS: Madam Pr esi dent
| think oftentines we as |egislators | ook at
certain decisions and it is easy for us to try
and extrapolate froma decision and a particul ar
set of facts and inpose those set of facts on an
entire industry.

When you | ook at the Sam ento case
and the facts that are discussed in that Sam ento
case, it's rather difficult to take those facts
and i npose themon the entire industry.

What | would say is when you have a

consi stent set of rules that have been | aid out
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by the Departnment of Labor, consistently -- not
supersedi ng, but confirm ng, each and every tine
bet ween 1995 right through 2006 -- not to nention
case law and the like, if you ask an industry to
regul ate itself based on opinions fromthe

Depart ment of Labor, which | think we would al
agree is in charge of regulating these types of
guestions, and then you change the rules and ask
themto be liable retroactively, this bill seeks
to avoid that retroactive liability for those
catering halls, synagogues, hotels that did
not hi ng wong other than to follow the dictates
as they were presented by the Departnent of Labor
over all of those years.

The rul es changed, true. They
adopted new regul ations. And now t hese
institutions are now enforcing or conplying with
the new regul ations. But they should not be held
responsi bl e for not having conplied with the new
regul ation when it wasn't part of their
requi renents back prior to January 1, 2011

Thank you, Madam Presi dent.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

SENATOR PERALTA: So --
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ACTI NG PRESI DENT YOUNG Senat or
Peralta, do you have a question?

SENATOR PERALTA: Yes, Madam
President. Yes, if the sponsor would yield for
anot her questi on.

ACTI NG PRESI DENT YOUNG Senat or
Martins, do you yield?

SENATOR MARTI NS: Be happy to,

t hank you.

ACTI NG PRESI DENT YOUNG The
Senat or yields, Senator Peralta. Please
proceed.

SENATOR PERALTA: So if this piece
of legislation were to pass today, pass the
Assenbly, be signed by the Governor, what Wrld
Yacht did in 2006-2007 and eventually it was
deci ded in 2008, they would be covered under this
pi ece of |egislation that would be | aw, correct?
They woul d be protected?

SENATCOR MARTI NS: Madam Pr esi dent
t hrough you.

ACTI NG PRESI DENT YOUNG Senat or
Martins.

SENATCR MARTI NS: | do not believe

that the issues that were decided in Wrld Yacht
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woul d be affected by this bill.

This bill actually confirnms the
deci sion of the Court of Appeals in Wrld Yacht,
as inposed by regulation by the Departnent of
Labor. It clarifies that it is incunmbent upon
the industry to advise their custoners, when they
i npose an adm ni strative charge or a service
charge, that the adm nistrative subcharge and
service charge is not a gratuity. That is
consistent with the Court of Appeals decision in
Wrld Yacht.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

SENATOR MARTI NS: Thank you.

ACTI NG PRESI DENT YOUNG Senat or
Peralta.

SENATOR PERALTA: Yes, if the
sponsor woul d continue to vyield.

ACTI NG PRESI DENT YOUNG Do you
yield, Senator Martins?

SENATOR MARTI NS: Be happy to.
Thank you.

ACTI NG PRESI DENT YOUNG Senat or
Martins yields, Senator Peralta.

SENATOR PERALTA: So under this
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bill, the only enployer who would actually be
hel d responsible for their actions are those who
woul d violate the law after this bill is passed
and those who explicitly and in witing

m srepresented the charges as gratuities;
correct?

ACTI NG PRESI DENT YOUNG Thank
you, Senator Peralta.

Senator Martins.

SENATCOR MARTI NS: This bill would
not shield anyone from any unl awful act or any
i mproper acts. Wat this bill would do would
recogni ze that the rules changed and that the
i ndustry should not be penalized and these
enpl oyers shoul d not be penalized and held to a
standard that did not exist at the time that they
t ook what ever action they did.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senat or Peralta.

SENATOR PERALTA: | f the sponsor
will continue to yield.

ACTI NG PRESI DENT YOUNG Do you
continue to yield, Senator Martins?

SENATOR MARTI NS: O course.
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Thank you.

ACTI NG PRESI DENT YOUNG The
Senat or vyi el ds.

SENATOR PERALTA: Thank you.

So in fact isn't it true that this
bill would not only renove liability when these
servi ce charges reasonably appeared to be
gratuities, but also when an enpl oyer actually
told custoners the fee went directly to its
workers, so long as it's not in witing?

ACTI NG PRESI DENT YOUNG Thank
you, Senator Peralta.

Senator Martins.

SENATCOR MARTI NS: Madam Pr esi dent
again, the rules and the regul ations and the | aw
as it existed prior to Samento and prior to the
Department of Labor's regul ations specifically
said that it was not a gratuity and the
perception of the custoner was not part of that
di scussi on.

It wasn't until Sam ento that the
perception of the custoner becane an issue, and
t he regul ati ons addressed that by requiring the
catering facilities to put in witing

specifically that they're not gratuities.
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So to the extent that they do not
put in witing that those service charges are not
gratuities, they are now interpreted as being
gratuities and they have to be distributed.

So, again, very consistent with the
World Yacht case. And these regulations and this
bill, this bill specifically codifies the
regul ations that the Departnent of Labor has in
ef fect today.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senat or Peralta.

SENATOR PERALTA: Wul d t he
sponsor continue to yield?

ACTI NG PRESI DENT YOUNG Senat or,
do you yiel d?

SENATOR MARTI NS: | do.

ACTI NG PRESI DENT YOUNG The
Senat or vyi el ds.

SENATOR PERALTA: So if this bil
is consistent with the holding of the Wrld Yacht
case, then why then do we need this bill if it's
consi stent ?

ACTI NG PRESI DENT YOUNG Thank

you, Senator Peralta.
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Senator Martins.

SENATOR MARTI NS: Wl l, the
decision in Wrld Yacht, Madam President, was a
Court of Appeals decision. And the laws in this
state are nmade by this body and the body on the
ot her side of this building. They' re not nmade by
t he court.

And it is incunbent upon us, when
the | aws change, when the rules change, also to
take it upon ourselves to clarify for purposes of
public policy, for purposes of providing
direction to industries out there, what they need
to do not to run afoul of breaking the | aw

Again, laws change. It is
i ncunbent upon us to clarify that and to set
rul es and paraneters for those changes in | aws,
not the courts.

Thank you, Madam Presi dent.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senat or Peralta.

SENATOR PERALTA: | f the sponsor
woul d continue to yield.

ACTI NG PRESI DENT YOUNG Do you

yi el d, Senator?
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SENATOR MARTI NS: | do. Thank
you.

ACTI NG PRESI DENT YOUNG The
Senat or vyi el ds.

SENATOR PERALTA: So if, again,
this is consistent with the Wrld Yacht deci sion,
in your bill, then, why go retroactive? Wy
protect establishments retroactively?

ACTI NG PRESI DENT YOUNG Senat or
Martins.

SENATOR MARTI NS: Wel |, again,
Madam Presi dent, Wrld Yacht sinply said that you
had to put it in witing and you had to give
them the custonmer, a clarification as to whether
or not that service charge was in fact a
gratuity. The default under these circunstances
being that the service charge is a gratuity now
unl ess they put sonething in writing.

This doesn't change that. This
bill does not change Wrld Yacht at all. |If
anything, it codifies it and nakes sure that
everybody understands that the rules currently
are exactly what they are, consistent with
Wrld Yacht. | think what the Senator is

confusing is the Ramrez decision that applied
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the retroactivity.

And certainly not to beat a horse
here, because we have di scussed this a couple of
times so far during our discussions here, it is
that retroactive application of a rule that did
not exist retroactively that is troubling. On an
i ndustry, again, that followed the rules as they
exi st ed.

You know, we can change the rul es
going forward. But when you change the rul es and
apply a different standard and then tell people
that they have to be held to that standard going
back six years, that's just plain wong.

And, you know, we can sit here and
di scuss, you know, the differences in this bil
as it goes forward. But | would hope that we
woul d al |l have consensus on one thing. And that
consensus woul d be that when you apply a rule to
an entire industry, an entire group of people
retroactively that they did not have that before
themat that tine, it's wong.

This bill allows for an industry
not to be penalized as a result of doing nothing
el se other than following the law as it existed

at that tine.
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ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senat or Peralta.

SENATOR PERALTA: Yes. If the
Senat or would yield for another question.

ACTI NG PRESI DENT YOUNG Senat or,
woul d you yield for another question?

SENATOR MARTI NS: Absol utely.

Thank you.

ACTI NG PRESI DENT YOUNG Senat or
Peralta.

SENATOR PERALTA: | just want to
clarify. So your bill does not go retroactive to

the Wrld Yacht decision? It does not go back --
it does not protect these establishnments
retroactively to the decision of Wrld Yacht?
That's what your -- your bill does not do this?

ACTI NG PRESI DENT YOUNG Senat or
Martins.

SENATCOR MARTI NS: Madam Pr esi dent
t hrough you. This bill would apply retroactively
obviously for the six years -- if there's six
years of liability and it's applied
retroactively, it would go back six years.

The Worl d Yacht decision was -- the
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Court of Appeal s decision was in 2008. The
particular acts that were the predicate for that
case and the eventual decision in Wrld Yacht by
the Court of Appeals, | don't know when they took
pl ace. But certainly the effect of this bill
woul d be retroactive for six years.

How it applies to those particul ar

plaintiffs, howit applies -- well, | can tell
you how it applies to those plaintiffs. 1t would
have no effect at all, because that decision has

been already made. But how it applies to people
simlarly situated, certainly if they fall within
si x years, Madam President, they would fall
within the paraneters of this bill.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senat or Peralta.

SENATOR PERALTA: Yes, if the
Senator will yield for another question.

ACTI NG PRESI DENT YOUNG Senat or
Martins, do you yield?

SENATOR MARTI NS: Absol utel y.

ACTI NG PRESI DENT YOUNG The
Senat or vyi el ds.

SENATOR PERALTA: So i n essence
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you're saying that this bill goes back six years,
and within those six years -- it goes back to
2006. Right? Because we're in 2012. It goes
back to 2006. And within those six years, after
t he 2008 Worl d Yacht decision, anyone or any
establ i shnent that violated or conmitted the sanme
acts as Wrld Yacht after the decision would be
protected with this piece of |egislation?

ACTI NG PRESI DENT YOUNG Senat or
Martins.

SENATOR MARTI NS: No, Madam
President, | didn't say that. And | certainly
woul d hope that the Senator didn't cone away with
t hat i npression.

What | did say is that anyone who
conplied with the law as it existed through
January 1, 2011, shouldn't be penalized for
following the law as it existed at that tine.

And certainly this bill does
nothing either to inpose liability or to grant
immunity fromany m sdeeds by any of these actors
during that period. It doesn't provide immunity
to anybody who did not conply with the law as it
exi sted during those years, going back six years.

ACTI NG PRESI DENT YOUNG Thank
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you, Senator Martins.

Senat or Peralta.

SENATOR PERALTA: Yes, will the
sponsor yield for another question?

ACTI NG PRESI DENT YOUNG WIIl the
Senat or vyi el d?

SENATOR MARTI NS: Sur e.
Absol utely.

ACTI NG PRESI DENT YOUNG The
Senat or yields, Senator Peralta. Please go
ahead.

SENATOR PERALTA: So in your bill
| just don't see the section that says after 2011
t hese establishnents are not protected, because
it just tal ks about six years. So can you point
out specifically "after 2011"?

ACTI NG PRESI DENT YOUNG Thank
you, Senator Peralta.

Senator Martins.

SENATOR MARTI NS: Thank you,
Madam Presi dent. Through you. | think that,
again, to clarify, this bill is applied six years
retroactively fromwhenever, if ever, it is
enact ed.

So the extent that there is no
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reference to that 2011 date, there is a
regul ation in place as inposed by the Departnent
of Labor that requires certain things that are

enbodied in this bill. So they would overl ap,

Madam President. So | believe that the Senator's

concerns are nore than adequately addressed.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senat or Peralta.

SENATOR PERALTA: Yes, if the
sponsor woul d continue to vyield.

ACTI NG PRESI DENT YOUNG Does the
sponsor yiel d?

SENATCOR MARTI NS: O course. Be
happy to. Thank you.

ACTI NG PRESI DENT YOUNG Senat or
Martins yiel ds.

SENATOR PERALTA: So although it's
not nmentioned in the bill, the 2011, what you're
saying is that in the future when it's enacted,
whenever it's enacted, it's six years
retroactive. So if it's enacted in 2018, then
anyt hing from 2012 up.

But let's just say that it's

enacted this year. And if it's enacted this
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year, then that means that woul d include 2006,
from 2006 and beyond.

So if that's the case, then your
bill will essentially protect anyone who's
violated the Wrld Yacht deci sion.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Peralta.

Senator Martins.

SENATCOR MARTI NS: Madam Pr esi dent
again, this bill does not protect any
wrongdoers. \Wat it does do -- and | appreciate
the opportunity to clarify it, Senator Peralta,
because |I' m concerned that there may be ot her
nmenbers of our body here who nay have the sane
m sperception that you have.

What it does is it understands that
t he rul es have changed and that those actors in
the industry who did not conply with the change
in regulations effective January 1, 2011, and did
not put in witing that these service charges are
not gratuities, in fact are admtting that they
are gratuities and have an obligation to
distribute themto their enployees.

But prior to January 1, 2011, when

there were different rules in place, this bil
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acknow edges that those rules were in place and
we shoul dn't superinpose anot her standard that
didn't exist at that tine.

Thank you, Madam Presi dent.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senat or Peralta.

SENATOR PERALTA: | f the sponsor
woul d yield for another question.

ACTI NG PRESI DENT YOUNG Do you
yi el d?

SENATOR MARTI NS: | do. Thank
you.

ACTI NG PRESI DENT YOUNG The
Senat or vyi el ds.

SENATCOR PERALTA: But the issue
here is if it's put inwiting. Soif it -- and
| don't think any of the establishments woul d put
that in witing and purge thensel ves or find
t hensel ves guilty of violating this bill if it
eventual ly beconmes law. So the issue here is if
they put it in witing.

So if they don't put it in witing
or they didn't put it in witing, wuld they be

prot ect ed?
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ACTI NG PRESI DENT YOUNG Thank
you, Senator Peralta.

Senat or Marti ns.

SENATOR MARTI NS: Madam Pr esi dent
again, the regulations as they existed, as they
were interpreted by the Departnent of Labor
t hrough countl ess state and federal case | aw
deci sions over tinme until the Sam ento case,
clearly, clearly and consistently stated that
service charges were not gratuities.

When the rul es changed, they
appl i ed new regul ati ons. They have now enforced
those regulations. They're clear, the industry
now has a new standard that they have to neet.

The issue at hand i s not whether or
not they should neet that new standard.
course they should. And if they don't, they have
an obligation to share that service charge or to
distribute that service charge as a gratuity to
t heir workers.

The question here is should the
state allow for the retroactive application of
liability when an entire industry relied on the
state itself, through its Departnent of Labor,

through their opinion letters, to provide
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gui dance in how they should address this issue
during the years that they' re now seeking
liability for.

So far frombeing a shield, it just
recogni zes that the rules changed. And certainly
the industry should not be penalized from
following the rules as they existed at that tine.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senat or Peralta.

SENATOR PERALTA: | f the sponsor
could yield for another question.

ACTI NG PRESI DENT YOUNG Senat or,
do you yiel d?

SENATOR MARTI NS: Sur e.

ACTI NG PRESI DENT YOUNG The
Senat or vyi el ds.

SENATOR PERALTA: So in 2008, when
the Court of Appeals found that there was a
vi ol ati on made, the departnent or the
establishments should not -- | mean, | just want
to clarify. What you' re saying is that they
shoul d not have paid attention to the decision?

ACTI NG PRESI DENT YOUNG Thank

you, Senator Peralta.
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Senator Martins.

SENATCOR MARTI NS: Madam Pr esi dent
through you. | certainly can't speak for what
the industry does. | can't even speak for what
t he Departnent of Labor did.

You know, frankly, if we consider
t he question, the Labor Departnent, the New York
State Departnent of Labor that is entrusted with
regul ating | abor and this industry didn't cone
out with an opinion until 2010 and didn't inpose
a new regulation until January 1, 2011. It is
i ncunbent upon the industry to follow the | ead of
t he Departnent of Labor.

And |I'm not here as an apol ogi st
for an industry. |'mnot here as an apol ogi st,
frankly, for anyone. |'mhere to explain a bill
which | think onits merits warrants passage by
t hi s house because, again, you should not expect
soneone to follow rules that weren't in effect at
the tinme that they were taking the acts they
di d.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senat or Peralta.

SENATOR PERALTA: Yes, if the

Ki rkl and Reporting Service




© 00 ~N oo o b~ w N P

N NN N NN P R PR R R R R R R
gag A W N P O © 0o N oo 0o M~ W N -+ O

2806

sponsor will yield for another question.

ACTI NG PRESI DENT YOUNG Senat or
Martins, do you yield?

SENATOR MARTI NS: | woul d be happy
to, Madam President. Thank you

ACTI NG PRESI DENT YOUNG Senat or
Martins yields, Senator Peralta.

SENATCOR PERALTA: So even when --
SO0 your argunent is that the Departnent of Labor
submitted their regulation at the end of 2010,
codified in 2011, January 1st, but even when
there was an am cus brief submitted with the
Attorney Ceneral in 2007 saying that they felt
that the acts of Wrld Yacht were wong?

ACTI NG PRESI DENT YOUNG Senat or
Peral ta, thank you

Senator Martins.

SENATCOR MARTI NS: Madam Pr esi dent
|"mnot sure -- I'mnot sure of the question.
But | woul d daresay that the Attorney Ceneral's
of fice presents dozens if not hundreds of am cus
bri efs annual ly.

And | don't know what rel evance the
am cus brief in this case would have with respect

to the Departnent of Labor's position, with
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regard to the industry's position, with regard
to, you know, the governnment and our own body's
position with respect to this particular issue.

What | would tell you is the
reality is the Departnment of Labor consistently
had a rule. It changed that rule effective
January 1, 2011. This bill codifies that. Very
si mpl y.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senat or Peralta.

SENATOR PERALTA: On the bill.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senator Peralta on the bill.

SENATCOR PERALTA: You know, here
we are again, another day in Al bany, another bil
protecting powerful interests at the expense of
New York's working men and wormen. | don't know
if whether | should be nore angry or di sappointed
at this point, but | should know that | shoul dn't
be surpri sed.

The worst part of this is that this
is alnobst a good bill. The witten notice

requirenent is a good policy. But it's good
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policy that cones with a poison pill. If
enacted, this bill would shield enployers who
kept noney fromtheir workers through deception
and outright lies.

Wrld Yacht, the poster child for
this bill, not only presented service charges
t hat a reasonabl e custoner would think were
gratuities, they actually told inquiring
custoners that the fees were tips for their
workers. And they certainly weren't the only
ones. But no need to worry. As long as these
enpl oyers didn't put their deceptions in witing,
t hey cannot be held responsible under this bill.

These conpanies aren't naive. |If
t hey knew about the 1995 nmeno apparently
permtting these practices, wouldn't they have
known about the 1999 opinion that superseded it?
Wbul dn't they have known about the Wbrld Yacht
decision in 2008? Wuldn't they have known of
the amicus brief submtted by the then-Attorney
General ?

Wel |, guess what? Enpl oyers who
reasonably relied on the 1995 neno aren't even
| i abl e under existing | aw because of the statute

of limtations.
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The enpl oyers aren't the victins of
some unreasonable | egal responsibility of which
they had no notice. The only victinms here are
t hose workers who relied on tips that woul d never
come. And here we are again protecting the
powerful at their expense.

Thank you, Madam Presi dent.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Peralta.

| s there any ot her Senator w shing
to be heard?

Senat or Krueger.

SENATOR KRUEGER: Thank you. |If
t he sponsor woul d pl ease yi el d.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Krueger. Senator Martins, would you
yi el d, please?

SENATOR MARTI NS: Absol utel y.
Thank you.

ACTI NG PRESI DENT YOUNG The
Senat or vyi el ds, Senator Krueger.

SENATOR KRUEGER: Thank you.

So | have been listening to the
back and forth, and | have been reading all of

t hese nenos that the Departnent of Labor put out
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pre and post 1995, 1999, up to as late as 2006.
And |I'mvery confused. And | assunme that, as
Senator Smith said, there are bad-guy players and
then there's everybody el se.

| don't know why nobst peopl e who
provi de banquet services or catering services
woul d have known any of this. But if they asked
t he Departnent of Labor and they were handed
many, many nenos, they would actually believe
they were followi ng federal |aw and, at |east at
that time, follow ng state instructions about how
to handl e the paynents under banquet
ci rcunst ances.

But | also nowama little confused
by ny coll eague. Just to clarify, your
under standi ng of how this bill would inpact
catering contracts. |Is this people who work for
t he under-m ni rumwage rules that applies to
restaurant workers under restaurant |aws or even
peopl e who were working for m ni mumwage? Wo
were the workers at these banquet halls, and how
were they being paid?

ACTI NG PRESI DENT YOUNG Thank
you, Senator Krueger.

Senator Martins.
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SENATOR MARTI NS: Thank you,
Madam Presi dent. Through you

| appreciate the question, because
it bears noting -- | nmentioned it earlier --
these are not the waiters and waitresses that
work at our restaurants who are maki ng subm ni num
wage and rely on those tips to nmake ends neet.

This industry typically --
actually, exclusively -- and aside fromthe bad
actors, and certainly |I can't speak to them --
but these catering facilities hire people at
typically well above m nimumwage. 1've heard as
high as 12, 13, 14 dollars an hour.

The tip and gratuity as it was
expl ai ned to me, Madam President, is not a
function of their salary, it is atip and
gratuity if the person chooses to provide that.
And certainly it's at the option of the customer
to choose to do that at the end.

The clarification that is now
requi red under these new regulations | think is
hel pful, because it clearly spells out, in the
event that there was any doubt, that the service
charge under this case would not be a gratuity,

so that there would be no expectation. But |
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daresay that given the salary structure and given
t hose conponents, there was no expectati on even
prior to these new regul ati ons.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Martins.

Senat or Krueger.

SENATOR KRUEGER: Through you, if
t he Senator would continue to yield.

ACTI NG PRESI DENT YOUNG Senat or
Martins, do you yield to Senator Krueger?

SENATOR MARTI NS: Be happy to,
t hank you.

ACTI NG PRESI DENT YOUNG Senat or
Martins yiel ds.

SENATOR KRUEGER: Thank you.

And in reading through quite a few
of these nenpbs that went back and forth
between -- | guess requests for clarification
with the Departnent of Labor and the various
entities who asked for the clarifications, they
seemto cite a nunber of different cases. W
keep tal ki ng about one specific one.

But do you believe that your |aw
woul d in fact exenpt anyone fromliability if

they had told the workers "You' re working for the
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X anount you've contracted for, plus gratuities"?

SENATCOR MARTI NS: Madam Pr esi dent
t hrough you. This bill would not -- that was
frankly part of the concern that was raised.

| f you notice, this is a B version
of this bill. It has been anended as a result of
some concerns that were raised by people
representing workers who thought that we should
address certain of those concerns, and they're
addressed in the bill.

So thank you.

SENATOR KRUEGER: Thr ough you,
Madam President. On the bill

ACTI NG PRESI DENT YOUNG Thank
you. Senator Krueger on the bill.

SENATOR KRUEGER: | certainly
t hi nk peopl e shoul d be paid what they are due and
shoul d be paid what the agreenment was when they
made the arrangenent to beconme an enpl oyee to a
speci fic enpl oyer.

And | do understand that there have
been a series of different kinds of |awsuits
about violations of state |law involving waiters
and waitresses being forced to pool tips, being

forced to transfer their tips to their enpl oyer,
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not getting what they believed was rightly the
arrangenent they were entitled to when they
signed up for the work.

And | actually think that in nost
ci rcunstances the salary range for waiters and
wai tresses still in our society is exceptionally
| ow and actually think they are served well by
being able to join |abor unions who will organize
for themand protect their labor rights in the
restaurant industry.

And |'mvery proud to have a huge
nunber of restaurants in ny district, many of
whom in fact have been caught up in doing the
wrong thing and having to nake anmends to the
peopl e who work for them because they didn't do
what was explicitly the deal that they nmade with
t he workforce and also weren't follow ng state
regul ati ons.

But as | have tal ked to people and
explored this situation, | actually believe that
if I was running a catering business, even if |
hired some |awer to tell me how you' re supposed
to wite up the contracts and howis it supposed
to be defined under law, that | would have gotten

bad advi ce.
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Because | think nost of the | awers
who were hired by synagogue banquet managers and
catering conmpani es and even catering halls, as we
refer to themhere -- they probably said to sone
| awyer, "Help ne make sure | do ny paperwork
right and | pay ny taxes and | don't get in
trouble.” And | think they were probably
di sproportionately given bad advice, |ooking
retroactively at the story.

But if in fact they nade an
agreenent to pay their banquet workers X anpunt
and it was not an agreenent that included "and

there will be gratuities on top of that,"” and as
was expl ai ned through the nenpbs about what the
federal |aw said and what the State Departnent of
Labor's interpretation was all these years, that
as long as you were making a deal with your

enpl oyees about how much you were getting paid
for that event or per hour of that event and you
were not telling custoners "and this amount will
be additional gratuities to the workers," then
think you actually operated in good faith and
shoul dn't face retroactive penalties for within

the tinme franme where nobody knew any different,

they were followi ng what they believed was both
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the federal |aw and the interpretation of state
| aw t hrough Departnent of Labor nenos.

And again, I'mnot a |awer, but
|"ve read an awful | ot of |egal documents com ng
out of state agencies over the last 10 years.
And one can say they're conplicated and
confusing, but | don't find anything in here, in
this package of | think 12 nmenos, that would | ead
nme to believe that sonmebody running a catering
busi ness who believed they were doing the right
thing was intentionally trying to violate any of
the | aw or to underpay peopl e what they believe
was t he agreenent for the function.

And so I"'mgoing to vote for this
bill, Madam President. Thank you very much

ACTI NG PRESI DENT YOUNG Thank
you, Senator Krueger.

| s there any ot her Senator w shing
to be heard?

Hearing none, the debate is
closed. The Secretary will ring the bell.

Read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect on the 30th day.

ACTI NG PRESI DENT YOUNG Call the
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roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT YOUNG Senat or
Smith to explain his vote.

SENATOR SM TH: Yes, just to
explain ny vote, Madam Presi dent.

Just to clarify something for
nmysel f, even. | know there was rmuch di scussion
on this nmeno of 1995 where the Labor Depart nent
basically affirmed what the caterers are doing,
but I want to be real clear to everyone that is
in this chanber.

After 1995, the Labor Depart nent
i ssued a statenent in August 1999; March 2000;
March 27, 2000; Decenber 1, 2008; February 27
2009; March 11, 2010 -- all of themreversing the
1995. There is no excuse for them saying they
did not know.

" mvoting no, Madam Presi dent.

ACTI NG PRESI DENT YOUNG Senat or
Sm th, how do you vote?

Senator Smith will be recorded in
t he negati ve.

Senat or Col den.

SENATCOR GOLDEN: Madam Pr esi dent
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| have a direct personal interest on the issue
before the Senate and request that | be excused.

ACTI NG PRESI DENT YOUNG So nmoved

SENATCOR GOLDEN: Abst ai ned.

SENATOR PARKER: bj ect i on.

ACTI NG PRESI DENT YOUNG Senat or
Gol den will be marked as abstai ni ng.

Senat or Par ker.

SENATOR PARKER: | object to the
abstenti on.

ACTI NG PRESI DENT YOUNG Senat or
Gol den, since Senator Parker is objecting, could
you pl ease again state your reasons for
abst ai ni ng?

SENATOR GOLDEN: My brother owns a
catering facility, of which | owned previously,
in Bay Ridge, Brooklyn.

Nei t her of the issues of service
charge or adm nistrative charge were done by the
Bay Ri dge Manor, is ny understanding, but it does
present a conflict of interest and I am asking
that | abstain fromthis vote.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Gol den.

As you just explained, you do have
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a direct personal interest. And because of that
fact, you will be marked as abstaining fromthe
vote. Thank you very nuch

Announce the results.

THE SECRETARY: In relation to
Cal endar Nunber 530, those recorded in the
negati ve are Senators Adans, Avella, Ball,
Breslin, Carlucci, Duane, G anaris,
Hassel | - Thonpson, Kennedy, Kl ein, Montgonery,
Oppenhei mer, Parker, Peralta, Perkins, Rivera,
Sanpson, Savino, Smith, Squadron, and Val esky.

Senat or CGol den abst ai ni ng.

Senat or Espaill at absent.

Ayes, 38. Nays, 21.

ACTI NG PRESI DENT YOUNG The bill
i s passed.

The Secretary will read.

THE SECRETARY: Cal endar Number
551, by Senator Maziarz, Senate Print 5769, an
act to anend the Public Service Law

SENATOR BRESLI N: Expl anati on,
pl ease.

ACTI NG PRESI DENT YOUNG Senat or
Mazi arz, there has been an expl anation requested.

SENATOR MAZI ARZ: Thank you very
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much, Madam Presi dent .

Yes, this legislation is nowhere
near as conplicated as the last bill we just
did. Voice over Internet protocol, or VolP, is a
technol ogy that allows you to nake voice calls
usi ng a broadband Internet or data connection
instead of or in addition to a regul ar phone
l'ine.

Last year, with significant and
nmeani ngf ul bi parti san support, the Senate passed
this | egislation which pronotes conpetition,
drives costs down, and creates much-needed jobs
across New York State. Currently --

ACTI NG PRESI DENT YOUNG Thank
you, Senator Maziarz. Just one second.

Could | again please ask for sone
decorumin the chanbers, just so we can hear what

you have to say, which is very inportant. Go

ahead.

SENATOR MAZI ARZ: Thank you, Madam
President. | appreciate the courtesy.

Currently, Vol P, Voice over
Internet Protocol, is not -- not -- regul ated by

the Public Service Conmission. That's really the

crux of this bill. This |egislation maintains
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the status quo, the nonregulation, with regard to
t his Voice over |nternet Protocol

Now, it does not necessarily mean
that VolP is totally unregul ated. The Federal
Communi cati ons Commi ssi on mai ntai ns substanti al
regul ati on over Vol P services with respect to 911
fees, relay services, and the Universal Service
Fund. It also neans that New York's consuner
protection | aws and unfair or deceptive trade
practices rules still apply.

Thank you, Madam Presi dent.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Maziarz.

Senat or Krueger.

SENATOR KRUEGER: Thank you,
Madam President. |[|f the sponsor woul d pl ease
yi el d.

SENATOR MAZI ARZ: d adly, Madam
Presi dent .

ACTI NG PRESI DENT YOUNG Senat or
Krueger, Senator Maziarz is willing to yield.

SENATOR KRUEGER: Thank you.

So the Senator explained the bill
and expl ained that the state does not currently

regul ate Voice over Internet Protocol. But if
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this bill were to pass, we would not be able to
regul ate Voi ce over Internet Protocol technol ogy
in the future, is that correct?

SENATCOR MAZ| ARZ: That is correct.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Krueger.

Senat or Mazi ar z.

SENATOR MAZI ARZ: Thr ough you,
Madam President, that is correct.

The Governor had this |egislation
contained in his budget. The Senate had it
contained in their one-house budget. The
Assenbly rejected it, and we thought we'd pass it
as a stand-al one piece of legislation. That is
correct, Senator.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Maziarz, for that answer.

Senat or Krueger.

SENATOR KRUEGER: Thr ough you,
Madam President, if the sponsor would continue to
yi el d.

ACTI NG PRESI DENT YOUNG Senat or
Mazi arz, do you yield?

SENATOR MAZI ARZ: Certainly.
Certainly, Madam President.
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ACTI NG PRESI DENT YOUNG Go ahead
Senat or Krueger.

SENATOR KRUEGER: Thank you,
Madam Pr esi dent .

So if this bill passed, we could
not regul ate Voice over Internet phone service in
the future. So in fact if we discovered there
wer e hidden fees put into contracts, could we do
anyt hing about it?

ACTI NG PRESI DENT YOUNG Thank
you, Senator Krueger.

Senat or Mazi ar z.

SENATOR MAZI ARZ: Thank you very
much, Madam Presi dent.

Actually, yes, we could. It does
not -- the FCC would still regul ate Voice over
| nt ernet Protocol, Senator.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Maziarz.

Senat or Krueger.

SENATOR KRUEGER: Thr ough you,
Madam Presi dent, if the sponsor would continue to
yi el d.

ACTI NG PRESI DENT YOUNG Senat or

Mazi arz, would you yiel d?
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SENATOR MAZ| ARZ: Yes, | do,
Madam Presi dent. Thank you

ACTI NG PRESI DENT YOUNG The
Senat or vyi el ds.

SENATOR KRUEGER: My under st andi ng
is that the FCC is exam ning how to handl e
regul ati on of Voice over Internet but al so has
yet to take a position. So how could they
regul ate and protect us from hi dden fees?

ACTI NG PRESI DENT YOUNG Thank
you, Senator Krueger.

Senat or Mazi ar z.

SENATOR MAZI ARZ: Thank you,
Madam Presi dent. Through you

The Senator is correct, they are
exam ning this regulatory basis. Because this
technol ogy is changing so rapidly, and really the
regul atory atnosphere is really in the
conpetition, the conpetitive nature of broadband,
that I think there's enough regul ation out there
al ready, Senator.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Maziarz, for that answer.

Senat or Krueger.

SENATOR KRUEGER: Thank you.
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Through you, Madam President, if the sponsor
woul d continue to yield.

ACTI NG PRESI DENT YOUNG Senat or,
woul d you yi el d?

SENATOR MAZ| ARZ: | do. | do.

And this legislation does not stop
the FCC fromregul ating this.

ACTI NG PRESI DENT YOUNG Ckay.

So, Senator Krueger, do you have anot her
guestion?

SENATOR KRUEGER: | do,

Madam Presi dent. Could the sponsor |let me know
who is supporting this bill and who he has nenops
of support fronf

ACTI NG PRESI DENT YOUNG Thank you
for that question, Senator Krueger.

Senat or Mazi ar z.

SENATOR MAZI ARZ: | would gladly
enunerate the nultitude of sponsors of this
particul ar piece of |egislation which would
allow, I think, the expansion of Voice over
| nternet Protocol, particularly, Senator, in the
rural, renote areas of the State of New York.

It is supported by, first and

forenost, ny good friend and col | eague and
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ranki ng menber of the Senate Energy and
Tel ecommuni cati ons Conmittee, Senator Kevin
Par ker .

ACTI NG PRESI DENT YOUNG Thank
you, Senator Maziarz.

SENATOR MAZ| ARZ: Vell, wait, |
wasn't finished, Madam President. [|'msorry.

ACTI NG PRESI DENT YOUNG Pl ease
conti nue, Senator Maziarz.

SENATOR MAZI ARZ: "' m sorry.

It is also supported, Senator
Krueger, by the NAACP, the Long Island
Associ ation, the Corporation for Economc
Qpportunity, the Hi spanic Federation, the Bronx
Chanber of Commerce, the -- I'mlosing votes on
this side of the aisle, Madam President.

(Laughter.)

SENATOR MAZI ARZ: The Br ookl yn
Chanber of Commerce. Tech Anerica. The
Buf f al o- Nl agara Partnership. Time-Warner Cabl e.
The Busi ness Council. AT&T. And Unshackl e
Upst at e.

Do you want nme to go on, Senator?
|"ve got a whole |ist of them here.

SENATOR KRUEGER: No, that's al
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right, Senator. | appreciate it.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Maziarz.

Senat or Krueger.

SENATOR KRUEGER: | think,

Madam Presi dent, that |I'mgoing to speak on the
bill.

ACTI NG PRESI DENT YOUNG Thank
you. Thank you, Senator Maziarz.

Senat or Krueger on the bill.

SENATOR KRUEGER: Thank you.

So we agree on certain things. W
agree that Voice over Internet Protocol is a new
and growi ng and changi ng technol ogy. W agree
that the FCC has yet to figure out howit's going
deal with regulation of Internet phone or Voice
over Internet Protocol, as we call it. W all
reasonably assunme that the world of tel ephones
are going to continue to rapidly change and nore
and nore of the ways that we communi cate are
going to be via Internet, via conputer, via
cel | phones, and wi thout w res underground or
crossing tel ephone pol es.

What we don't knowis what it's all

going to look |ike. Except |I know that having
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the power to regulate --

ACTI NG PRESI DENT YOUNG Excuse

Senat ors, please give Senator
Krueger sone respect here. She has the fl oor.
So | appreciate it. Thank you so mnuch.

Pl ease conti nue.

SENATOR KRUEGER: Thank you.
Thank you, Madam Presi dent.

But we know that regul ation of
utilities that all New Yorkers are dependent on
has served us well. And to inmgine passing a
bill that says we don't know what anything is
going to really look |like and who's going to be
the players in it and whether there are going to
be conpetitive players or nonopoly control, we
don't know, but we want to give up our right to
regul ate and put controls on utilities that al
19 and a half mllion New Yorkers are dependent
on -- because | doubt any of us could find any
New Yor ker who doesn't have some access to phone
service and their own perhaps |ist of
frustrations with it.

So | have to say, for people who

are listed as the supporters of this bill, they
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haven't been thinking through what the risks can
be. Because if we have no regul ati on over Voice
over Internet technol ogy, there can be hidden
fees, there can be excessive costs, there can be
bad service and vacuuns of where service covers
and doesn't cover in the State of New York
unpr edi ct abl e phone quality, limted access for
rural, lowinconme, and el derly New Yorkers.

And in fact, there's a nunber of
reports tal king about already certain conpanies
refusing to build FIOS in the cities of Buffalo,
Syracuse, Ronme, Utica, Binghanton, Elmra, Al bany
and other, rural areas of the state.

So if we have a universe of
provi ders who don't feel |ike providing service
anywhere that they m ght not have | arge enough
volunme to justify a high enough profit, we m ght

find ourselves in the future with areas of the

State of New York -- nore likely, | have to say,
rural areas of the State of New York -- where
people will have no phone access.

And because we have a Public
Servi ce Comm ssion who regul ates our ot her
utilities, and, if we don't pass this bill into

law, could be in a position to regul ate Voice
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over Internet Protocol, we will have an ability
to ask those hard questions and to put

regul ations in place, if necessary, to ensure
that there is quality Voice over Internet
Protocol; i.e., the future of phone conversations
in our state.

We need to nmake sure there's
protection fromtoo high a rate. W need to nake
sure that there's a protection to do sonething
when there's poor service. W need to nake sure
we continue New York State's proud history of
having a |ifeline program which provi des | ow cost
access for seniors, disabled, and | ower-incone
CONSUNers.

And if the state isn't regulating
Voi ce over Internet, there's no way we can
obl i gate new providers with new nodels to assure
that we continue this inportant lifeline
program There will be no guarantee of service
quality that we can do anythi ng about.

It seenms to clear to ne that the
State of New York does not want to give up its
options to play a role in ensuring the future of
qgual ity phone service, whether it's called Voice

over Internet or whether it's called sonething
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else | don't even know about that m ght pop up in
2013 or 2014.

The groups who are urging us not to
pass this legislation are the consumer groups who
wat ch out for cost and quality of service
delivery: AARP, Center for Wrking Fam i es,
Citizen Action of New York, Coalition for
Econom ¢ Justice, Common Cause, Consuners Union.

The menmo from Consuners Union is
extrenely articulate and strong in argui ng why we
shoul d not be giving up our rights to
appropriately both work with and regul ate a new,
evol ving version of what is a critical utility
for all 19 and a half mllion of us.

| urge ny coll eagues to vote no on
this bill. Thank you, Madam President.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Krueger.

Senat or Squadr on.

SENATOR SQUADRON: Thank you,

Madam President. [|f the sponsor would yield
agai n.

ACTI NG PRESI DENT YOUNG Senat or

Maziarz, will you yield to Senator Squadron?

SENATOR MAZI ARZ: Certainly.
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ACTI NG PRESI DENT YOUNG The
Senat or vyi el ds.

SENATOR SQUADRON: Thank you very
much.

And |istening to the discussion
wi th Senator Krueger, | noted that the sponsor
bel i eves that Voice over |IP, Voice over Internet
Protocol, is growing and an inportant part of the
future of tel ecommunications and tel ephone
service in the state.

Does the sponsor believe that the
Publ i c Service Conmm ssion should maintain its
current regulatory authority over traditional
wire-line service and cabl e service?

ACTI NG PRESI DENT YOUNG Thank
you, Senator Squadron, for that question.

Senat or Mazi ar z.

SENATCOR MAZI ARZ: The answer is
yes, | do, Senator.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Maziarz.

Senat or Squadr on.

SENATOR SQUADRON: Thank you. |If
t he sponsor would continue to yield,

Madam Pr esi dent .
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ACTI NG PRESI DENT YOUNG Senat or
Mazi arz, do you yield?

SENATOR MAZ| ARZ: Yes.

ACTI NG PRESI DENT YOUNG Senat or
Mazi arz yi el ds.

SENATOR SQUADRON: Thr ough you,
Madam Presi dent. As Voice over |IP grows, the
sponsor would agree that if this bill passed, a
smal l er and smal | er percentage of consuners
| ooki ng to have phone service w thout worrying
about the technicalities, worrying just about
havi ng phone service, a smaller and snaller
per cent age woul d be protected by the Public
Servi ce Conm ssion as Voi ce over |nternet
Protocol grew, is that correct?

ACTI NG PRESI DENT YOUNG Senat or
Squadr on, thank you.

Senat or Mazi ar z.

SENATOR MAZI ARZ: Thank you very
much, Madam President. Through you

|"mnot sure | quite understood the
guestion, Senator. But | believe with the VolP
service that -- you know, with Internet, with the
Vol P service growing so rapidly, that it's going

to be basically the conpetition, the open
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conpetitive market, you know, is going to contro
t he cost.

You know, certainly consuners,
through their ability to conpare -- | mean, you
see it now, every time you turn on a television
set, you're bonbarded with conmercials for
| nternet service, one cheaper than the next one.
You know, ny bill has gone down consi derably, you
know, not because of anything the PSC is doing,
but because of the conpetitive narket.

| believe, and | think that this
bill -- and | think the reason that the Governor
put it in the budget was because this actually
has -- or | think the PSC, | don't mean to be
critical of them but, you know, a |lot of tines
with their regulatory powers they actually sl ow
down t he progress of business growh in the State
of New York through their efforts to regulate,
taking way too nuch tinme to get an answer to an
investor in the State of New York

| think it would sl ow down,
particularly, Senator, in the rural areas, the
areas that | represent, the expansion of
br oadband, the expansion of Vol P service and

ot her I nternet services.
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ACTI NG PRESI DENT YOUNG Thank
you, Senator Maziarz.

Senat or Squadron, would you like to
conti nue?

SENATOR SQUADRON: | f the sponsor
woul d continue to yield, Madam President.

ACTI NG PRESI DENT YOUNG Senat or
Mazi arz, do you yield?

SENATOR MAZ| ARZ: Yes.

ACTI NG PRESI DENT YOUNG The
Senat or vyi el ds.

SENATOR SQUADRON: Thr ough you.

But under any circunstance the
protections currently afforded to a very large
per cent age of peopl e who have phone service of
one kind or the other in the state, the
per cent age of peopl e who have phone service in
the state protected by the PSC woul d go down as
Voi ce over Internet Protocol expanded if this
bill passed, correct, just as a matter of nath?

ACTI NG PRESI DENT YOUNG Thank
you, Senator Sqguadron.

Senat or Mazi ar z.

SENATOR MAZ| ARZ: | believe that
t hey woul d be protected by the FCC.
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ACTI NG PRESI DENT YOUNG Thank
you, Senator Maziarz.

Senat or Squadr on.

SENATOR SQUADRON: | f the sponsor
woul d continue to yield.

ACTI NG PRESI DENT YOUNG Do you
yi el d, Senator Maziarz?

SENATOR MAZI ARZ: Certainly.

ACTI NG PRESI DENT YOUNG The
Senat or vyi el ds.

SENATOR SQUADRON: Thank you,
Madam Pr esi dent .

If this bill were to pass, what
power woul d the state have to ensure the
expansi on of service and service quality into the
rural areas that the sponsor expressed particul ar
concern about that have historically had
particul ar concern when you tal k about expandi ng
different infrastructure?

ACTI NG PRESI DENT YOUNG Thank
you, Senator Sqguadron.

Senat or Mazi ar z.

SENATOR MAZ| ARZ: | think,
Madam Pr esi dent, through the new Consuner

Protection Agency. Certainly the PSC still has

Ki rkl and Reporting Service




© 00 ~N oo o b~ w N P

N NN N NN P R PR R R R R R R
gag A W N P O © 0o N oo 0o M~ W N -+ O

2837

regul atory control over service quality issues
i nvol vi ng phone service in the State of
New York. And again, the FCC has regul atory
control

And | think that this would be an
incentive, an incentive for conpanies to invest
in Vol P services, in Internet services in rura
and renote areas of New York State.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Maziarz.

Senat or Squadr on.

SENATOR SQUADRON: | f the sponsor
woul d continue to yield, Madam President.

SENATOR MAZ| ARZ: Yes,
Madam Pr esi dent .

ACTI NG PRESI DENT YOUNG Senat or
Mazi arz yi el ds, Senator Squadron.

SENATOR SQUADRON: Thank you. And
so just to understand -- through you,
Madam President -- if it's the sponsor's view
that the possibility that at some point in the
future the Public Service Comm ssion may weigh in
on Voi ce over Internet Protocol services is today
in New York State preventing the expansi on of

t hose services?
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ACTI NG PRESI DENT YOUNG Thank
you, Senator Sqguadron.

Senat or Mazi ar z.

SENATOR MAZI ARZ: No, because they
don't regulate it now. But | think that if they
did, I think that would certainly sl ow down the
i nvest ment process, particularly in rural areas
of New York State.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Maziarz.

Senat or Squadr on.

SENATOR SQUADRON: | f the sponsor
woul d continue to yield, Madam President.

SENATOR MAZ| ARZ: | do,
Madam Pr esi dent .

ACTI NG PRESI DENT YOUNG Senat or
Mazi arz yi el ds, Senator Squadron.

SENATOR SQUADRON: Thank you.

Just to change tracks slightly, is
t he sponsor aware of a piece of nodel |egislation
very, very simlar to this piece of legislation
produced by the American Legislative Exchange
Counci |l titled "Advanced Voi ce Services
Avai l ability Act"?

ACTI NG PRESI DENT YOUNG Thank
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you, Senator Sqguadron.

Senat or Mazi ar z.

SENATOR MAZI ARZ: | am not,
Madam Pr esi dent, no.

SENATOR SQUADRON: Through you --

ACTI NG PRESI DENT YOUNG Thank
you, Senator Maziarz.

Senat or Squadron, are you asking
Senat or Maziarz to yield once again?

SENATOR SQUADRON: Pl ease.

ACTI NG PRESI DENT YOUNG Senat or
Mazi ar z?

SENATOR MAZ| ARZ: Yes, Madam
Presi dent .

ACTI NG PRESI DENT YOUNG Proceed

SENATOR SQUADRON: Thank you,
Madam Presi dent. Through you

So | suppose the sponsor therefore
is not anmare of the fact that not just the
definitions in the legislation before us but al so
significant other portions having to do with the
authority of the state regulatory agency are
closely mrrored or identical in this |egislation
to that piece of ALEC, Anmerican Legislative

Exchange Council, nodel | egislation?
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ACTI NG PRESI DENT YOUNG Thank
you, Senator Sqguadron.

Senat or Mazi ar z.

SENATOR MAZI ARZ: | am not aware
of that. | have never been contacted by that
organi zation, either pro or con, on this
particul ar piece of |egislation, Senator.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Maziarz.

Senat or Squadr on.

SENATOR SQUADRON: Thank you very
much. Thank you to the sponsor.

On the bill, Madam President.

ACTI NG PRESI DENT YOUNG Thank
you. Thank you, Senator Maziarz.

Senat or Squadron on the bill.

SENATOR SQUADRON: Thank you very
much.

| appreciate the sponsor's goals as
stated here today and the goals of ensuring rural
service, ensuring service sonmetines into the
poorest urban areas where service is
frequently -- new services are frequently brought
| ast or never brought at all.

However, the fact is this bill
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woul d have the opposite effect. Wiat this bil
would do is it would create a special carve-out
of a certain kind, a subset of tel ephone service
that woul dn't have the same protections that
consumers across New York State have becone used
to; in fact, the sane kind of protections that

t he sponsor hinself says should exist for
wire-line and for other tel ephone services.

The idea of having just sort of a
specific carve-out that is frankly not
transparent to consuners, that is outside of the
deci si on- maki ng process of consuners, is bad for
t hem

Additionally, as we tal k about the
expansion into rural areas and into the poorest
urban areas, for the state to unilaterally say we
are going to have no authority on that, as this
relatively new tel ephone service expands and
beconmes i ndustry standard, becones potentially
nore affordable, even potentially nore
dependabl e, is an enornous ni st ake.

And again, as the sponsor says,
not hi ng about what's happening today in the
regul atory structure in New York State is hurting

t he expansi on of Voice over Internet Protocol.
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In fact, the only reason it would be would be if
any of the tel ecom conpanies chose to do
somet hing not so nmuch on a business basis but on
t he base of wanting this | egislation to happen.
The truth is the FCC has not yet
weighed in on this. |If the FCC does say that
states can regulate, in their wisdomthey will do
t hat because they know that Vol P is expanding, is
i nportant, and that consuners across the country
need the protections that they have becone
accustoned to with tel ephone service for decades
and decades.
| f the FCC weighs in and says,
"Look, we're going to deal with this on a federal

| evel ," then the state will be taken care of and
the state will have no conpetitive disadvant age
or any concern.

It's sinply not the tine to weigh
in on this issue.

Look, when we tal k about the Public
Service Comm ssion and their calendar, their tinme
frame, their own transparency, their
responsi veness both to busi ness and to consuners,

there's an enornous anpunt to be done. And |

couldn't agree with the sponsor nore on that.
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But to cut out the legs of the Public Service
Comm ssion -- and not just the Public Service
Comm ssion, but all of the state oversight bodies
that would deal with this outside of the Consumer
Protection Law -- is bad for consuners, it's bad
for the state, it's bad for rural areas, it's bad
for urban areas.

And, you know, | think it's no
surprise -- and certainly, as the sponsor says,
this is not where he becane aware of this bill.
But | think it's no surprise that the American
Legi sl ati ve Exchange Council, which serves as a
conduit for a very narrow set of interests, not
for a broader set of interests, is the place
where nmany of the features of this bill and nmany
of the provisions canme from Because this is not
a bill that has the broad interests, sadly, in
mnd, it's one essentially to underm ne state
regul ation before it ever takes hold.

That's why | will vote no. | urge
others to vote no.

As the FCC weighs in, as this state
needs to be smart about reform ng the PSC and
even reformng the PSC s role in Vol P and,

frankly, some of the services it's been
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regulating for a very long tine, | |ook forward
to working with the sponsor and ot her
col l eagues. But in the interim we should not
prevent the state from protecting consunmers and
rural consuners.

| will vote no, Madam President.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Sqguadron.

Senat or Par ker.

SENATOR PARKER: Yes,
Madam President. On the bill

ACTI NG PRESI DENT YOUNG Senat or
Parker on the bill.

SENATOR PARKER: Thank you,
Madam Pr esi dent .

Let nme thank ny chairman of the
Energy and Tel econmuni cations Comm ttee,
Senat or Maziarz, on this inportant |egislation.
And | will be supporting this |egislation on
Voi ce over Internet Protocols and asking ny
col | eagues to join ne in supporting this
| egi sl ation.

| certainly stand with my other

col | eagues who have asked questions and raised

i ssues and their concerns. And | certainly stand
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shoul der to shoulder with themin their support
and wanting to protect consumers.

And | certainly would not be a
sponsor of this legislation, a cosponsor of this
| egi sl ation, nor a supporter and asking ny
col | eagues for that support if this was something
that was going to be hurting consuners,
particularly those in rural areas or those in
urban areas who oftentines have not gotten
served.

Let's be honest about where the
industry is going. The tel ecommunications
i ndustry is going global, it's going to the
Internet, and it's going for nore access as
opposed to | ess access. This is not the sane
technol ogy as dial -up, and we cannot continue to
treat it as dial-up. And so what we're | ooking
to do is advance the environment in which these
t el ecommuni cati on conpani es are operating and
maki ng sure that we level the playing field.

What the fol ks who are opposed to
this | egislation have not told you is that over
20 states have al ready passed simlar
| egislation. And you heard the list fromthe

chai rman on how nmany organi zations are in fact
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supporting this |l egislation exactly because we
have to be | ooking at tel ecomunicati ons not
sinply as sonething to regulate or tax, as we
often do in this body, but as a place of jobs and
econoni ¢ devel opnent .

And when we | ook at where jobs and
econoni ¢ devel opnent are going in the future,
this is the technology that's going to take us
there. And to the degree that we can in fact
encourage the industry by making a friendly
regul atory environnent, the better off we're
going to be in terns of the kinds of investnent
that we're going to open New York for and the
kind of jobs that are going to be created from
t he expansion of this.

So we're not really tal king about a
contraction but really an expansion to the access
that people all over the state, and particularly
in places that are rural and urban, are going to
recei ve because we in fact have encouraged
i nvestment in Voice over Internet Protocols.

And so |'masking nmy coll eagues to
join me in voting for this legislation. | think
it's going to be sonmething that's inportant.

want people to understand that the kind of
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oversi ght that people are concerned about is

al wvays there. And, frankly, that's us. At the
end of the day, if we come up with problens that
need to be addressed, we can always cone back to
this body and, just like we're passing this bill,
pass another bill to address those issues. As we
do every single day during the legislative

sessi on.

And so | look forward to our
continuing work in ternms of producing jobs in
this, the Enpire State.

ACTI NG PRESI DENT YOUNG Thank
you, Senator Parker.

Any ot her Senator w shing to be
hear d?

The debate is closed. The
Secretary will ring the bell.

Read the | ast section.

THE SECRETARY: Section 4. This
act shall take effect inmediately.

ACTI NG PRESI DENT YOUNG Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT YOUNG Senat or

Squadron to explain his vote.
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SENATOR SQUADRON: Thank you very
much, Madam President. And | thank ny col | eagues
for -- thank you, Madam President. | thank ny
col | eagues for an interesting and respectful
debat e.

Just to ny good col | eague and the
ranki ng nmenber of Energy and Tel ecommuni cati ons,
who | work with very closely, of those 20 states
t hat deregul ated, according to the National
Associ ation of State Uility Consunmer Advocates
17 saw increases in rates subsequent to
deregul ation. So another reason that | vote no,
Madam Pr esi dent .

ACTI NG PRESI DENT YOUNG Thank
you, Senator Squadron. You will be recorded as a
no.

Announce the results.

THE SECRETARY: In relation to
Cal endar 551, those recorded in the negative are
Senat ors Addabbo, Avella, Breslin, Duane,

G anari s, Hassell-Thonpson, Huntl ey, Krueger
Mont gonmery, Peralta, Perkins, Rivera, Serrano
Squadron, Stavisky, and Stewart-Cousins. Also
Senat or Cppenheiner. Al so Senator D az.

Absent fromvoting: Senator
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Espai |l | at.

Ayes, 42. Nays, 18.

ACTI NG PRESI DENT YOUNG The bill
i s passed.

Senat or Li bous, that concludes the
controversi al reading of the cal endar.

SENATOR LI BOUS: | s there any
further business at the desk, Madam President?

ACTI NG PRESI DENT YOUNG No, there
is not, Senator Libous.

SENATCR LI BOUS: Madam Pr esi dent,
t here being no further business at the desk,
nove that the Senate will adjourn unti
Wednesday, May 9th, at 11:00 a. m

ACTI NG PRESI DENT YOUNG On
notion, the Senate stands adjourned until
Wednesday, May 9th, at 11:00 o'clock a.m

(Wher eupon, at 5:50 p.m, the Senate

adj our ned.)
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