© 00 ~N oo o b~ w N P

N NN N NN P R PR R R R R R R
gag A W N P O © 0o N oo 0o M~ W N -+ O

388
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SENATOR JOSEPH E. ROBACH, Acting President
FRANCI S W PATI ENCE, Secretary
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PROCEEDI NGS

ACTI NG PRESI DENT ROBACH: The
Senate will cone to order.

| ask everyone present to please
rise and repeat with nme the Pl edge of
Al | egi ance.

(Wher eupon, the assenbl age recited
the Pl edge of Allegiance to the Flag.)

ACTI NG PRESI DENT ROBACH: W are
j oi ned today by Father Peter G Young, of the
Mot her Teresa Comrunity in Al bany, to give our
i nvocati on.

REVEREND YOUNG  Let us pray.

We are proud of our elected | eaders,
as we were of Van Buren, Fillnore, Arthur,
Cl evel and, Theodore and Franklin Roosevelt. My
we continue the greatness of their dedicated
public service to all of our New York State
citizens.

May we follow in the rich
tradition in the Senators that first net in
Ki ngston five days after the Declaration of
| ndependence.

You, O God, have provided our

Senators with outstanding exanples to inspire
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those in this Senate chanber for commtted
service to all of our New York State citizens.

Amen.

ACTI NG PRESI DENT ROBACH: Thank
you, Fat her.

The readi ng of the Journal.

THE SECRETARY: I n Senate, Friday,
February 3rd, the Senate met pursuant to
adj ournnment. The Journal of Thursday,
February 2nd, was read and approved. On
noti on, Senate adjourned.

ACTI NG PRESI DENT ROBACH: W t hout
obj ection, the Journal stands approved as read.

Presentation of petitions.

Messages fromthe Assenbly.

The Secretary will read.

THE SECRETARY: On page 9,
Senat or Mazi arz noves to discharge, fromthe
Comm ttee on Rules, Assenbly Bill Nunmber 8904
and substitute it for the identical Senate Bil
Nunber 6054A, Third Readi ng Cal endar 11

ACTI NG PRESI DENT ROBACH
Substitution ordered.

THE SECRETARY: On page 9, Senator

Lanza noves to discharge, fromthe Conmittee on
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Rul es, Assenbly Bill Nunmber 8906 and substitute
it for the identical Senate Bill Nunmber 6055,
Third Readi ng Cal endar 12.

ACTI NG PRESI DENT ROBACH
Substitution ordered.

THE SECRETARY: On page 9, Senator
Sal and noves to discharge, fromthe Conmittee on
Rul es, Assenbly Bill Nunmber 8908 and substitute
it for the identical Senate Bill Nunmber 6121,
Third Readi ng Cal endar 16.

ACTI NG PRESI DENT ROBACH
Substitution ordered.

THE SECRETARY: On page 9, Senator
Skel os noves to discharge, fromthe Conmittee on
Rul es, Assenbly Bill Nunmber 8900 and substitute
it for the identical Senate Bill Nunmber 6126,
Third Readi ng Cal endar 18.

ACTI NG PRESI DENT ROBACH
Substitution ordered.

THE SECRETARY: And on page 12,
Senat or Gol den noves to di scharge, fromthe
Commttee on Cities, Assenbly Bill Number 8691A
and substitute it for the identical Senate Bil
Nunber 6118A, Third Readi ng Cal endar 78.

ACTI NG PRESI DENT ROBACH
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Substitution ordered.

Messages from the Governor.

Reports of standing conmttees.

Reports of select conmmttees.

Communi cations and reports from
state officers.

Motions and resol utions.

Senat or Li bous.

SENATCR LI BOUS: M. President, |
bel i eve Senator Breslin has sonmething to say.

ACTI NG PRESI DENT ROBACH: Senat or
Breslin.

SENATOR BRESLI N: Thank you,

M. President.

On behal f of Senator Peralta, | nove
to anend Senate Bill 677B by striking out the
anmendnents made on 1/24/12 and restoring it to
its previous print nunber, 677A.

ACTI NG PRESI DENT ROBACH: So
or der ed.

SENATOR BRESLI N: Thank you,

M. President.

On behal f of Senator Espaillat, |

nove that the follow ng bill be discharged from

its respective conmttee and be recommtted
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with instructions to strike the enacting
clause: Senate Nunber 6071

ACTI NG PRESI DENT ROBACH: So
or der ed.

SENATOR BRESLI N: Thank you,

M. President.

ACTI NG PRESI DENT ROBACH: Thank
you, Senator Breslin.

Senat or Li bous.

SENATCR LI BOUS: M. President,
on behal f of Senator Marcellino, on page 14 |
of fer the foll owi ng anendnents to Cal endar
Nunmber 116, Senate Print 4272A, and ask that
said bill retain its place on the Third Readi ng
Cal endar .

ACTI NG PRESI DENT ROBACH: The
amendnents are received, and the bill will retain
its place on the Third Readi ng Cal endar.

Senat or Li bous.

SENATOR LI BOUS: Thank you,

M. President.

On page 9 | offer the foll ow ng
amendnents, on behal f of Senator Hannon, to
Cal endar Nunber 35, Senate Print 5880, and ask

that said bill retain its place on the Third
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Readi ng Cal endar.

ACTI NG PRESI DENT ROBACH: The
amendnents are received, and the bill will retain
its place on the Third Readi ng Cal endar.

Senat or Li bous.

SENATOR LI BOUS: On behal f of
Senat or Fl anagan, M. President, | nove to
anmend Senate Bill 4689B by striking out the
anmendnents made on 12/ 9 of 2011 and restoring
it toits original print nunber, 4689.

ACTI NG PRESI DENT ROBACH: So
or der ed.

SENATOR LI BOUS: Thank you.

And, M. President, on behalf of
Senat or Larkin, on page 14 | offer the
foll owi ng amendnents to Cal endar Nunber 120
Senate Print Nunber 4239, and ask that said
bill retain its place on the Third Readi ng
Cal endar .

ACTI NG PRESI DENT ROBACH: The
amendnents are received, and the bill will retain
its place on the Third Readi ng Cal endar.

SENATCR LI BOUS: M. President.

ACTI NG PRESI DENT ROBACH: Senat or

Li bous.
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SENATCR LI BOUS: Coul d we now
pl ease have the reading of the noncontroversi al
cal endar.

ACTI NG PRESI DENT ROBACH: The
Secretary will read.

THE SECRETARY: Cal endar Nunber 11
by Menber of the Assenbly Heastie, Assenbly
Print 8904, an act to anend the Insurance Law.

ACTI NG PRESI DENT ROBACH: Read
the | ast section.

THE SECRETARY: Section 4. This
act shall take effect on the sane date and in

t he sane manner as Chapter 597 of the Laws of

2011.
ACTI NG PRESI DENT ROBACH: Cal
the roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes, 54.
ACTI NG PRESI DENT ROBACH: The bi |
i s passed.

THE SECRETARY: Cal endar Number
12, by Menber of the Assenbly Lopez, Assenbly
Print Nunmber 8906, an act to amend the
| nsur ance Law.

ACTI NG PRESI DENT ROBACH: Read
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the | ast section.
THE SECRETARY: Section 4. This
act shall take effect on the sane date and in

t he sane manner as Chapter 559 of the Laws of

2011.

ACTI NG PRESI DENT ROBACH: Cal
the roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 54.

ACTI NG PRESI DENT ROBACH: The
bill is passed.

THE SECRETARY: Cal endar Number
16, by Menber of the Assenbly Wi senberg,
Assenbly Print Nunber 8908, an act to anend
Chapter 594 of the Laws of 2011.

ACTI NG PRESI DENT ROBACH: Read
the | ast section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT ROBACH: Cal

the roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes, 56.
ACTI NG PRESI DENT ROBACH: The
bill is passed.

Ki rkl and Reporting Service




© 00 ~N oo o b~ w N P

N NN N NN P R PR R R R R R R
gag A W N P O © 0o N oo 0o M~ W N -+ O

397

THE SECRETARY: Cal endar Number
18, by Menber of the Assenbly Silver, Assenbly
Print 8900, an act to anend the Insurance Law.

ACTI NG PRESI DENT ROBACH: Read
the | ast section.

THE SECRETARY: Section 4. This
act shall take effect on the sane date and in
t he sane manner as Section 5 of Chapter 598 of
t he Laws of 2011.

ACTI NG PRESI DENT ROBACH: Cal

the roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes, 56.
ACTI NG PRESI DENT ROBACH: The bi |
i s passed.

THE SECRETARY: Cal endar Number
42, by Senator Nozzolio --

SENATOR BRESLI N: Lay it aside.

ACTI NG PRESI DENT ROBACH: The
bill is laid aside.

THE SECRETARY: Cal endar Number
47, by Senator Fuschillo, Senate Print 2597, an
act to anmend the Vehicle and Traffic Law.

ACTI NG PRESI DENT ROBACH: Read

the | ast section.
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THE SECRETARY: Section 4. This
act shall take effect on the first of Novenber.

ACTI NG PRESI DENT ROBACH: Cal
the roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 54. Nays,
2. Senators Montgonery and Perkins recorded in
t he negati ve.

ACTI NG PRESI DENT ROBACH: The
bill is passed.

THE SECRETARY: Cal endar Number
51, by Senator Fuschillo, Senate Print 4070, an
act to anmend the Vehicle and Traffic Law.

ACTI NG PRESI DENT ROBACH: Read
the | ast section.

THE SECRETARY: Section 3. This
act shall take effect inmediately.

ACTI NG PRESI DENT ROBACH: Cal
the roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT ROBACH
Announce the results.

THE SECRETARY: In relation to
Cal endar Nunber 51, those recorded in the

negati ve are Senators Adans, Krueger,
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Mont gonery, Perkins and Squadron.

Ayes, 51. Nays, 5.

ACTI NG PRESI DENT ROBACH: The
bill is passed.

THE SECRETARY: Cal endar Number
63, by Senator Flanagan, Senate Print 4391A an
act to anmend the Penal Law.

ACTI NG PRESI DENT ROBACH: Read
the | ast section.

THE SECRETARY: Section 2. This
act shall take effect on the first of Novenber.

ACTI NG PRESI DENT ROBACH: Cal
the roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 55. Nays,
2. Senators Montgonery and Perkins recorded in
t he negati ve.

ACTI NG PRESI DENT ROBACH: The
bill is passed.

THE SECRETARY: Cal endar Number
78, by Menber of the Assenbly Heastie, Assenbly
Print Number 8691A, an act to anend Chapter 602
of the Laws of 2011.

ACTI NG PRESI DENT ROBACH: Read

the | ast section.
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THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT ROBACH: Cal
the roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 56. Nays,
1. Senator Avella recorded in the negative.

ACTI NG PRESI DENT ROBACH: The
bill is passed.

THE SECRETARY: Cal endar Number
83, by Senator Ball, Senate Print 5270, an act
to amend the Penal Law.

ACTI NG PRESI DENT ROBACH: Read
the | ast section.

THE SECRETARY: Section 2. This

act shall take effect on the first of Novenber.

ACTI NG PRESI DENT ROBACH: Cal
the roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 55. Nays,
2. Senators Duane and Perkins recorded in the
negati ve.

ACTI NG PRESI DENT ROBACH: The
bill is passed.

THE SECRETARY: Cal endar Nunber
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88, by Senator Robach, Senate Print 565A, an
act to anend the Al coholic Beverage Contr ol
Law.

ACTI NG PRESI DENT ROBACH: Read
the | ast section.

THE SECRETARY: Section 2. This
act shall take effect on the 90th day.

ACTI NG PRESI DENT ROBACH: Cal
the roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 55. Nays,
2. Senators Duane and Montgonery recorded in
t he negati ve.

ACTI NG PRESI DENT ROBACH: The bi |
i s passed.

THE SECRETARY: Cal endar Number
97, by Senator Marcellino, Senate Print 947, an
act to amend the Crimnal Procedure Law.

ACTI NG PRESI DENT ROBACH: Read
the | ast section.

THE SECRETARY: Section 4. This
act shall take effect on the 30th day.

ACTI NG PRESI DENT ROBACH: Cal
the roll.

(The Secretary called the roll.)
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THE SECRETARY: Ayes, 56. Nays,
1. Senator Breslin recorded in the negative.

ACTI NG PRESI DENT ROBACH: The
bill is passed.

THE SECRETARY: Cal endar Number
106, by Senator Little, Senate Print 343, an
act to anend the H ghway Law.

SENATOR BRESLI N: Lay it aside.

ACTI NG PRESI DENT ROBACH: The
bill is laid aside.

THE SECRETARY: Cal endar Number
107, by Senator Marcellino, Senate Print 944,
an act to amend the Vehicle and Traffic Law.

ACTI NG PRESI DENT ROBACH: Read
the | ast section.

THE SECRETARY: Section 2. This
act shall take effect on the first of Novenber.

ACTI NG PRESI DENT ROBACH: Cal

the roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes, 57.
ACTI NG PRESI DENT ROBACH: The
bill is passed.

THE SECRETARY: Cal endar Nunber
113, by Senator Seward, Senate Print 2371, an

Ki rkl and Reporting Service




© 00 ~N oo o b~ w N P

N NN N NN P R PR R R R R R R
gag A W N P O © 0o N oo 0o M~ W N -+ O

403

act to amend the Vehicle and Traffic Law.

ACTI NG PRESI DENT ROBACH: Read
the | ast section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT ROBACH: Cal

the roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes, 57.
ACTI NG PRESI DENT ROBACH: The bi |
i s passed.

THE SECRETARY: Cal endar Number
115, by Senator Bonacic, Senate Print 3099A, an
act to anmend the Vehicle and Traffic Law.

ACTI NG PRESI DENT ROBACH: Read
the | ast section.

THE SECRETARY: Section 3. This
act shall take effect inmediately.

ACTI NG PRESI DENT ROBACH: Cal

the roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes, 57.
ACTI NG PRESI DENT ROBACH: The
bill is passed.

THE SECRETARY: Cal endar Nunber
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117, by Senator Fuschillo, Senate Print 4488A,
an act to amend the Vehicle and Traffic Law.

ACTI NG PRESI DENT ROBACH: Read
the | ast section.

THE SECRETARY: Section 2. This
act shall take effect on the 120th day.

ACTI NG PRESI DENT ROBACH: Cal

the roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes, 58.
ACTI NG PRESI DENT ROBACH: The
bill is passed.

THE SECRETARY: Cal endar Number
123, by Senator @Gllivan, Senate Print 4828, an
act to anend the Social Services Law.

ACTI NG PRESI DENT ROBACH: Read
the | ast section.

THE SECRETARY: Section 2. This
act shall take effect on the 60th day.

ACTI NG PRESI DENT ROBACH: Cal
the roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 57. Nays,
1. Senator Squadron recorded in the negative.

ACTI NG PRESI DENT ROBACH: The
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bill is passed.

THE SECRETARY: Cal endar Number
126, by Senator Gol den, Senate Print --

SENATOR BRESLI N: Lay it aside.

ACTI NG PRESI DENT ROBACH: The
bill is laid aside.

Senat or Li bous, that conpletes the
noncontroversial reading of the cal endar.

SENATOR LI BOUS: Thank you,

M. President.

In a nmonment here we'll be going
over the controversial reading of the cal endar,
and we'll be taking the bills in order. If we
could just wait a second.

ACTI NG PRESI DENT ROBACH: If we
can ring the bell and get the nenbers to the
chanber, we will shortly be starting the
controversial cal endar.

SENATCR LI BOUS: M. President.

ACTI NG PRESI DENT ROBACH: Senat or
Li bous.

SENATCR LI BOUS: If we could
start the controversial calendar with Cal endar
Nunber 106, pl ease.

ACTI NG PRESI DENT ROBACH: W will
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start the controversial cal endar.

The Secretary will read Cal endar
Nunber 106.

THE SECRETARY: Cal endar Number
106, by Senator Little, Senate Print 343, an
act to anend the H ghway Law.

SENATOR BRESLI N: Expl anati on.

ACTI NG PRESI DENT ROBACH: Senat or
Little, an explanation has been asked for.

SENATOR LI TTLE: Thank you.
Thank you, M. President. I'mreally pleased
to be able to explain this piece of
| egi sl ation.

This legislation is supported by
t he Adirondack Park Local CGovernnment Review
Board, the Adirondack Conservation Council, and
t he Adirondack Association of Towns and
Vil |l ages.

What currently has happened and
has brought the need for this piece of
| egislation is, as you know, the Adirondack
Park is in ny district. 1It's certainly one of
t he nost beautiful parks in the State of
New York. The State of New York owns 3 mllion

of the 6 mllion acres within the park. But it
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is not an enpty park. There are over 100 towns
within that park, there are many roads and

hi ghways, county roads, state roads and town
roads within that.

What has happened is the DEC and
the state has used the laws in County Law -- in
Section 212 of the Highway Law. Let ne give
you an exanple. So since the 1970s the state
has bought hundreds of thousands of acres of
land and put it into the Forest Preserve and
t hey' ve becone part of the park

| f they bought a thousand acres
fromM. Smth and a thousand acres from
M. Jones on this side, and there is a town
road that runs through it, and the town road
has existed for 50 to 100 years, M. Jones and
M. Smith get conpensated for the land that the
state purchased, it beconmes part of the state
park, and now the DEC decides to close the road
regardl ess of what the town has to say.

| have two towns who have nost
recently had this happen, the Town of Horicon
and the Town of Wells. Both of those towns
have been plow ng this road, naintaining the

r oad. It is a dirt road. However, the DEC, in
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taking the land on both sides, which becane
part of the Forest Preserve, closes the roads
over the objection of the town.

Now, in the Adirondack Council's
objection | will tell you they say: "The
decision to close the road was the product of
an open public process in which a draft of the
Unit Managenent Plan, or UMP, was made publi c.
A public neeting was held, DEC received public
coments, and a final UV was then submtted to
t he APA for approval ."

Il will tell you, at all of those
public neetings, the town and many different
organi zations that |'ve spoken about spoke
agai nst closing the road. However, the
decision to close the road was then nade fi nal

"The fact that one town board
di sagreed with the outconme is hardly grounds
for a wholesale revision of the current |aw "

Let ne add that the town board are
the only elected officials in this process.
Everyone el se is DEC, APA, appointed peopl e.

You know, if there was a
possibility of the state of being able to do

adver se possession against the state, the town
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certainly could have done so. But you can't do
t hat agai nst the State of New York

And despite the fact that they've
pl owed this road, they've naintained these
roads for years and years -- one of them goes
back to -- the West River Road in the Town of
Wel |'s goes back to when the Town of Wells was
formed. So that road has been in existence for
years.

They decided to close it because
it is in the Forest Preserve and | and on both
sides. Basically, they' re taking away public
access to that part of the Forest Preserve.
Because | don't want to insult anyone, but
probably only half the people in this room
could walk into that Forest Preserve w thout
bei ng able to have that road once the road is
cl osed. The disabled can't. Maybe people with
heart conditions would not be able to get in
it.

| even had soneone say to ne once,
"You know, the older | get, the nore | agree
with you, because | realize that |'m not going
to have access to the Forest Preserves because

| will not going to be able to walk in and do
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it."

You can't use notorized vehicles,
you can't do -- this road allows for people to
get into the New York State Forest Preserve
that is being paid for by the New York State
t axpayers.

What | am saying here is that you
cannot close that road w thout the approval of
the town. And | would hope that you will all
support this bill.

Thank you.

ACTI NG PRESI DENT ROBACH: Senat or
Oppenhei ner.

SENATOR OPPENHEI VER: Thank you.

And it isn't, Senator Little, that
| don't enpathize with you, because | can tel
you | had a very simlar situation when | was
the mayor of nmy community and was having a
m nor war with the Departnent of Transportation
on sonething quite simlar, roads that we had
al ways nmai ntai ned and that we were trying to
make safer, and we were not able to.

So it isn't that | don't
enpathize with you. But it's just that this

i ssue has quite broader inplications than just
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this particular situation that you have.
Because this bill renoves fromthe
DEC its authority to make a final determ nation
as to the managenent of the highways in the
Adi rondack Park. And it's not just the
hi ghways. | think this could set a dangerous
precedent. It could weaken the DEC s ability
to regulate in a Forest Preserve area.
There are a | ot of procedural
saf eguards to their decision-naking and there's
t he opportunity for open neetings, public
heari ngs that have been built into the DEC
deci sion making. And it's because | think that
the issue is really nmuch | arger, though
enpathize with the issue that you raise. But

think it is a dangerous precedent to say that

the DEC s regulations will not be |istened to,
will not be obeyed in the Forest Preserve
ar eas.

So I'll be voting no, and | think

there's at | east a dozen other people who |
recogni ze in the past have voted no on this
i ssue al so.

Thank you.

ACTI NG PRESI DENT ROBACH: Thank
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you, Senat or.

Senat or Squadr on.

SENATOR SQUADRON: Thank you very
much, M. President.

Wul d t he sponsor yield for a
guestion?

ACTI NG PRESI DENT ROBACH: Senat or
Little, will you yield for a question?

SENATOR LI TTLE: Yes, | woul d.

SENATOR SQUADRON: Thank you so
much.

And | appreciate the sponsor's
description of the abandonnment situation that
the Town of Wells went through. As | read this
bill, it also applies not just to abandonnent
of roads, as that exanple did, but also to
change in the | ocations of roads, for exanple.
I's that correct?

SENATOR LI TTLE: It could change
the | ocation of roads.

But what we have seen is it closes
roads. Which, you know, you have to start
considering the safety issues, and for people
who |ive and have used that road to get to one

| ocati on or another have to go another way.
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But basically it takes away public
access to the Forest Preserve.

SENATOR SQUADRON: | f the sponsor
woul d yield for another question.

ACTI NG PRESI DENT ROBACH: Do you
continue to yield?

SENATOR LI TTLE: Yes, |I'Il be
glad to yield.

SENATOR SQUADRON: Thank you.

If this bill were to pass and a
town wanted to change the | ocation of a road
within the Forest Preserve -- so, in other
words, there would be a road that had
previ ously been used and they wanted to cut a
new one -- would that be in the town's
purvi ew? Wuld DEC have anything to say about
that if this bill passed?

SENATOR LI TTLE: Well, | suppose
they would have to find other |and for a new
road. And hopefully they would work with the
t own.

What we're saying here is there is
no consi deration of the town which has pl owed
and taken care of this road and it has been

part of the road systemw thin the town, in
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sonme cases for over a hundred years. And
peopl e have used this road.

And, you know, they put it in the
unit managenent plan that we are now i n Forest
Preserve, and Forest Preserve w | derness area
cannot have notorized vehicles. Therefore,

t hey cl osed the road.

And as the exanple | gave of the
one owner on one side and the one on the other,
t hey both got conpensated for the purchase of
that |and. But because the road was in the
center, the state takes it.

SENATOR SQUADRON: Thank you. |If
t he sponsor woul d continue to yield.

ACTI NG PRESI DENT ROBACH: Do you
continue to yield, Senator Little?

SENATOR LI TTLE: Yes, | continue

to yield.
SENATOR SQUADRON: Thank you.
And the town woul d have the
authority, if this bill were to pass, relative

t o abandonnent and DEC would | ose all their
authority? So the town al one woul d have the
authority wi thout any other oversight in the

forest?
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SENATOR LI TTLE: Oh, no, the
Adi rondack Park Agency has total oversight in
the park for everything that takes place wthin
t he park, and they work with DEC.

But | think that they would have
to start considering the town and the w shes of
the town and the people of the town who el ected
t he town board who have objected to the closure
of this road. And that's not being taken into
consi derati on.

And the precedent is that we're
only tal king about the roads within the
Adi rondack Park. And as | said, they're not
maj or hi ghways, and there are instances where
they are in the mddle of Forest Preserve. |
don't think many of you have Forest Preserve in
your districts, so it's not going to happen.
However, it has happened in tw towns in ny
district, over the objection of the | ocal
government and the residents and the peopl e who
[ive in those towns.

And, you know, it just seens so
unfair that you don't consider the needs of the
town and the home rule and work with the town

boar d.
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But the people that went to al

t hese hearings and objected -- you know, |
nmean, everyone -- the Adirondack Mountain C ub
opposes this legislation. | mean, they'd like

it just to be a lot of hiking through the
park. Well, that's wonderful for hikers and
for people who can do it.

But let's consider some of the
di sabl ed, sone people with heart conditions,
some small children, people with snall
children. They'd like to be able to -- at this
poi nt you could drive on this road, park at an
area that's set aside, and then hike. They
want you to walk three, four, five, six, seven
10 miles in and then hike. And not everyone
can do that.

SENATOR SQUADRON: Thank you very
much.

On the bill, M. President.

ACTI NG PRESI DENT ROBACH: On the
bill.

SENATOR SQUADRON: | think what
the case of Senator Little brings up in terns
of a town's authority and w shes bei ng

conpletely ignored is a good one and a strong
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one and one that | would |ike to be supportive
of .

Unfortunately, in addition to
that, this bill gives carte blanche to any
| ocal governnent on a Forest Preserve in the
Adi rondack Park -- that really is one of the
jewels of this state and one of the singular
priorities of this state to protect -- and it
takes away the state's power to protect it.

It's not just about abandonment of
roads in the case of the Town of Wells and the
ot her situation in the sponsor's district, it's
al so relocating a road, arguably cutting a new
road, changing the location of the road. And |
think that's one of the major concerns here.

Secondarily, it doesn't just give
the town a say where they don't have one today,
it actually takes away the say of the state
agency, of DEC, as well.

And so | certainly would be
supportive of a bill that was about the
abandonnment of roads, was about protecting the
| ocal elected officials' and | ocal governnents'
role with abandonment of roads. This bil

unfortunately goes beyond that, and that's why
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|"mnot going to be able to support it.

Thank you, M. President.

ACTI NG PRESI DENT ROBACH: Senat or
Little.

SENATOR LI TTLE: Thank you,

M. President. |If | could just respond, just
for a point of clarification.

When it tal ks about rel ocation,
you're not going to be able to relocate any new
road in the Forest Preserve. So there won't be
any relocation of a road within the Forest
Preserve. W're talking about the absolute
cl osure of the road, closure of accessibility
to that section of the Forest Preserve.

ACTI NG PRESI DENT ROBACH: Seei ng

no other Senator w shing to be heard, debate is

cl osed.
The Secretary will ring the bell.
Senat or Li bous.
SENATCR LI BOUS: M. President,
just on the roll, so that we can nove the

progress along, nenbers need to be in their
seat while we're counting votes, and then they
can scurry across the chanber and talk to each

ot her.
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But for right now, if nenbers
could get to their assigned seats, we can cal
the roll. Senator Hannon?

ACTI NG PRESI DENT ROBACH: Read
the | ast section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT ROBACH: Cal
the roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT ROBACH
Announce the results.

THE SECRETARY: In relation to

Cal endar Nunber 106, those recorded in the
negati ve are Senators Adans, Avella, Ball,
Di | an, Duane, Espaillat, Hassell-Thonpson,
Krueger, LaValle, Mntgonery, Qppenhei ner,
Par ker, Peralta, Perkins, Rivera, Serrano,
Squadron and St avi sky.

Ayes, 43. Nays, 18.

ACTI NG PRESI DENT ROBACH: The
bill is passed.

Senat or Li bous.

SENATOR LI BOUS: Thank you,

M. President.
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M. President, at this tine could
we go to Cal endar Nunber 42, please.

ACTI NG PRESI DENT ROBACH: The
Secretary will read.

THE SECRETARY: Cal endar Number
42, by Senator Nozzolio, Senate Print 478, an
act to anend the Executive Law.

SENATOR BRESLI N: Expl anati on.

ACTI NG PRESI DENT ROBACH: Senat or
Breslin has asked for an expl anati on,

Senat or Nozzoli o.

SENATCOR NQOzzQOLI O M. President,
this measure excludes evergreen trees fromthe
list of conmbustible materials and allows them
to be placed in public buildings.

ACTI NG PRESI DENT ROBACH: Senat or
Krueger.

SENATOR KRUEGER: Thank you,

M. President.

Well, last year we had a rousing
debate on this bill, so I'"mnot going to ask
Senat or Nozzolio the questions again from/l ast
year, |'Il just speak on the bill.

ACTI NG PRESI DENT ROBACH: Senat or

Krueger on the bill.
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SENATOR KRUEGER: Thank you.

Wiile |ive evergreens that have
been cut down and put in pots can be beautiful,
they are al so, according to any nunber of
national studies involving fire safety and fire
hazards, they are ranked one of the highest
hazards for drying out and catching fire,
particularly when el ectronic ornanents are
pl aced on them naking it all the nore likely
that a dried-out, dying evergreen tree can
cause a fire,.

| do not believe that the
Bui | ding Code or the Fire Code of New York
State shoul d be overridden to allow an
increased risk of fire fromallowing live
evergreen trees in governnent buil dings.

As we know, because of budget cuts
we are finding there are fewer and fewer
government staff in these buildings to handle
any of the mai ntenance responsibilities on a
daily basis. And | would hate to support
| egislation that could in fact lead to a tragic
fire in one of our government buil dings
t hroughout the State of New York

"1l be voting no. Thank you,
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M. President.

ACTI NG PRESI DENT ROBACH: Thank
you, Senator Krueger.

Seei ng no other Senator wishing to
be heard, the debate is closed.

Senat or Nozzoli o.

SENATOR NQzZzZOLI O To explain ny

vot e.

ACTI NG PRESI DENT ROBACH: Let's
get on the roll call and we'll get right back
to you.

Ring the bell.

The Secretary will read the | ast
section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT ROBACH: Cal
the roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT ROBACH: Senat or
Nozzolio to explain his vote.

SENATOR NQzZzZOLI O Thank you,
M. President.

M. President and ny col |l eagues, |

would i ke to thank all ny coll eagues who are
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supporting this neasure.

|'d also like to refer to a news
rel ease of Novenber 2011 from the New York
State Departnent of Agriculture and Markets.
Comm ssi oner Darrel Aubertine, along with
O fice of General Services Comm ssioner RoAnn
Destito, welcomed this [ast Christmas season a
nunber of evergreen growers to the Capitol
where they donated trees and breathes to
decorate the Capitol and the Executive Mnsion
for the holiday season.

It seens what's good enough for
t he Governor or the Comm ssioner of the Ofice
of General Services and the Comm ssioner of
Agricul ture should be good for the entire
gover nment .

And | thank this body for
supporting the evergreen growers of this state,
who grow the best Christnas trees possible, and
that I think that they certainly will be glad
that this body supports their efforts.

Thank you, M. President.

ACTI NG PRESI DENT ROBACH: Thank
you, Senator Nozzoli o.

Announce the results.
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THE SECRETARY: In relation to
Cal endar Nunber 42: Ayes, 59. Nays, 2.

Senat ors Adanms and Krueger recorded in the
negati ve.

ACTI NG PRESI DENT ROBACH: The
bill is passed.

Senat or Li bous.

SENATCR LI BOUS: M. President, |
bel i eve's one other bill on the controversi al
cal endar, Cal endar Nunber 126.

ACTI NG PRESI DENT ROBACH: The
Secretary will read.

THE SECRETARY: Cal endar Number
126, by Senator Col den, Senate Print 6087A, an
act to anend the Education Law.

SENATOR BRESLI N: Expl anati on.

ACTI NG PRESI DENT ROBACH: An
expl anati on has been request ed.

Senat or Fl anagan.

SENATOR FLANAGAN: Thank you,

M. President.

Senator Breslin, this bill is an
amendnent to Education Law Section 414. And
t hat section of the law has to do with the use

of school house and grounds surroundi ng that
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school house. It's not a particularly |engthy
section of law, but it is quite direct inits
application and its | anguage.

And we are amendi ng that section
of the law to provide sonme additional |anguage
that specifically deals with a nunber of court
cases that have taken place over the last 16 to
18 years, all the way up, all the way back
down, all the way back up, and all the way back
down.

So this is codification of two
Suprene Court cases in particular, generally
referred to as the Good News Club and the
Lanb's Chapel. And the specific |anguage that
we're adding into the bill that I think is the
part nost people are paying attention to is
Section 3 under sub (c) of Education Law 414.
And | don't think | necessarily need to read
it, but it essentially codifies those cases and
amends that section of the |aw.

| think it's very inportant to
mention a couple of other things that | believe
to be very inportant. | believe |ocal school
boards and school districts should have

| ati tude and di scretion. | believe under the
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old law and with the application of this new
statute they will continue to have that
di scretion.

There are sone current concerns
about what type of activities may take pl ace
within the school. | want to specifically
reference an existing section of the law that |
think is dispositive in many ways, and that is
Section 414, the |last sentence, which speaks to
what may be done by boards.

And it says: "In the grounds and
ot her property of the district, when not in use
for school purposes or when the school is in
use for school purposes if, in the opinion of
the trustees or board of education, that use
will not be disruptive of normal school
operations."

So if we did nothing on the |aw,
there's still an inherent power for school
boards to have flexibility and discretion to
control activities within the boundaries of the
school comunity.

ACTI NG PRESI DENT ROBACH: Thank
you, Senator Fl anagan.

Senat or Krueger.
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SENATOR KRUEGER: Thank you,
M. President.

W11l Senator GCol den answer
guestions on his bill, please.

ACTI NG PRESI DENT ROBACH: He
hasn't spoken yet on the bill.

SENATOR KRUEGER: But he's the
sponsor of the bill, M. President.

ACTI NG PRESI DENT ROBACH: He
really doesn't need to yield because he hasn't
spoken.

SENATOR FLANAGAN: M. President,
|"d be happy to answer questions on the bill.

ACTI NG PRESI DENT ROBACH: Senat or
Fl anagan is a co-prine. |If you d like to
direct your question to him that would be
great.

SENATOR KRUEGER: Thank you,

M. President.

Can Senator Fl anagan answer why
Senat or Gol den won't speak on his bill or
answer questions on his bill?

ACTI NG PRESI DENT ROBACH: That's
not gernane, Senator Krueger. Do you have a

guestion on the bill?
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SENATOR KRUEGER: | have any
nunber of questions, yes, thank you,
M. President.

But just for the record, it's a
little confusing to ne that the sponsor of a
bill would neither explain his bill or agree to
answer questions on his bill, for the record.

ACTI NG PRESI DENT ROBACH: Senat or

Krueger, | think it's very appropriate, as a
co-prime sponsor of the bill and the chairnman
of the Education Commttee -- Senator Flanagan

did an excellent job of explaining the bill,
and I'msure he'll do an excellent job
answering your question.
SENATOR KRUEGER: Thank you,
M. President.
Senator -- | guess let ne
rethink. WII the cosponsor of the bill please
cede to a question.
ACTI NG PRESI DENT ROBACH: Senat or
Fl anagan, will you yield for a question?
SENATOR FLANAGAN: Yes, | wll.
SENATOR KRUEGER: Thank you.
s this bill intended to apply
t hroughout the State of New York or sinply to a
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specific locale within the State of New York?

SENATOR FLANAGAN: St at ew de.

SENATOR KRUEGER: It's a
statewide bill, thank you

| f the cosponsor would continue to
yield. And we don't have co-prinme sponsors, SO
| gather as a cosponsor of the bill would he
continue to yield.

ACTI NG PRESI DENT ROBACH: Senat or
Fl anagan, will you continue to yield?

SENATOR FLANAGAN: Yes,
M. President.

SENATOR KRUEGER: The City of
New York doesn't actually have a | ocal board of
education. So does this bill not apply to the
City of New York?

SENATOR FLANAGAN: No, the bill
does apply to the Cty of New York

SENATOR KRUEGER: M. President,
i f through you Senator Flanagan woul d conti nue
to yield.

SENATOR FLANAGAN: Yes, | wll.

SENATOR KRUEGER: So whomin the
City of New York would be making the

determ nation as described in this bill?
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SENATOR FLANAGAN: You know,
Senat or Krueger, that's actually a very good
guestion. And | would reference for you, given
how we have adopted and enacted and nodified
and anended statutes, this was a question that
was raised internally.

And | can also tell you that there
are at |east 20 other sections of law that |I'm
| ooking at -- Election Law, Public Authorities,
Education Law i n about 15 different capacities
that speaks to the New York Gty Departnent of
Education, New York City School District, and
makes reference to the Board of Education and
comunity school boards even though there have
been changes to the | aw.

So the applicability is clearly
statewide, and it is determined by -- it also
includes the City of New York

SENATOR KRUEGER: M. President,
if the sponsor will continue to yield.

ACTI NG PRESI DENT ROBACH: Senat or
Fl anagan?

SENATOR FLANAGAN: Yes, | wll.

SENATOR KRUEGER: | appreciate

that answer, but it doesn't answer ny
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guesti on.

In the Gty of New York, if this
bill were to beconme | aw, who woul d be the
entity or entities maki ng deci sions about
whet her or not a specific religious
organi zati on could use a school building for
their activities?

SENATOR FLANAGAN: | believe it
woul d be the New York Gty Departnent of
Educati on.

SENATOR KRUEGER: M. President,
if through you I could ask the sponsor an
addi ti onal questi on.

ACTI NG PRESI DENT ROBACH: Senat or
Fl anagan?

SENATOR FLANAGAN: Yes.

SENATOR KRUEGER: So again, for
the record, as you as a cosponsor read this
bill it would be the Gty Departnent of
Educati on who woul d have the authority to
approve or di sapprove any religious
organi zations's request to use a city school
building for their religious neetings?

SENATOR FLANAGAN: Yes.

SENATOR KRUEGER: Thank you.
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Through you, M. President, if the
cosponsor would continue to yield.

SENATOR FLANAGAN: Yes, | wll.

SENATOR KRUEGER: Thank you.

| believe there was a change
between the first version of this bill and the
A print of the bill wherein, while the word
"religious worship activities" was renoved from
the text, it remains in the title. And so |
would like a clarification, if | could, of the
definition of a religious neeting that is not
involved with religious worship as intended by
this bill.

SENATOR FLANAGAN: "' msorry,

Senat or Krueger, could you just repeat that

| ast part?

SENATOR KRUEGER: Certainly.

So the original version of the
bill tal ked about religious worship neetings in

schools, the original version of the bill.
Version A anended -- renoves the word "worship”
and replaces it with "religious neetings." And
yet the term"religious worship neetings"
remains in the title.

So can you explain to nme what the
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di fference between the original bill and the
A print of the bill is when it conmes to
wor shi pi ng or not worshi ping on Sundays in
school s?

SENATOR FLANAGAN: Vell, we can
get into probably sonme type of discussion about
what a title in a bill neans. | think the
statutory | anguage is what would predoninate if
there were ever any question of interpretation,
particularly if this went to litigation.

So the anended version of the bill
speaks to religious neetings. The anended
version of the bill takes | anguage fromthe
Good News Cl ub case and the Lanb's Chapel case
frankly right out of those decisions and puts
it inthe bill and speaks to religious conduct
and religious viewpoint. It does not speak to
"worship" in the |anguage of the bil
what soever .

SENATOR KRUEGER: Thr ough you,
M. President, if the sponsor would continue to
yi el d.

ACTI NG PRESI DENT ROBACH: Senat or
Fl anagan, do you continue to yield?

SENATOR FLANAGAN: Yes.
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SENATOR KRUEGER: Thank you.

So there's been a nunber of
different | aw precedents cited. The Cty of
New York's | aw precedent is the Bronx Househol d
case, which has recently been resol ved, saying
that the Board of Education in the Gty of
New York, currently recognized as the
Depart ment of Education, has the authority to
di sapprove religious congregations hol di ng
nmeeti ngs, worship services in schools on school
gr ounds.

And yet this bill says it it's not
about worship services, it's about religious
congregations hol ding neetings in school
bui | di ngs.

Can you define for me the
di fference between a congregation having a
religious nmeeting in a school facility on a
Sunday versus a congregation having religious
wor ship services in a school building on a
Sunday?

SENATOR FLANAGAN: No, | can't.

SENATOR KRUEGER: M. President,
t hrough you, if the sponsor could yield.

ACTI NG PRESI DENT ROBACH: Senat or
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Fl anagan, do you continue to yield?

SENATOR FLANAGAN: Yes, | wll.

SENATOR KRUEGER: Does the
sponsor think they are two different things, or
are they the sanme thing?

SENATOR FLANAGAN: Senat or
Krueger, if | look -- and I'msure, as a
student of the legislative process, that you
have endeavored to do your own research --
there are a nunber of court cases in | guess
like the synthesis of this legislation. There
are Supreme Court cases, there are Appeals
Court cases. | reference with hopefully a
nodi cum of hunor that this has been all over
t he courts.

What we tried to do was take the
| anguage fromthe Suprene Court cases, codify
it into New York State |law, make it applicable
statewide. And we specifically did not delve
into the question of defining worship, just as
the courts have not done so, including the
Suprene Court of the United States.

SENATOR KRUEGER: M. President,
i f through you the sponsor would continue to

yi el d.
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ACTI NG PRESI DENT ROBACH: Senat or
Fl anagan, do you continue to yield?

SENATOR FLANAGAN: Yes, | wll.

SENATOR KRUEGER: Thank you.

And again, the Senator is right,
t here have been any nunber of court cases in
any nunber of courts. The Suprene Court has
rul ed, under the federal Constitution, public
schools may be used for certain types of
activities related to religion, including
instruction and di scussion of religious ideas,
t he singing of hymms, and even prayer.

But the conduct at issue in the
Bronx Househol d case, which is the recent case
that was decided, that clearly is triggering
this piece of legislation at this time, is
actually quite different. The Bronx Househol d
case was over the use of a school for religious
services as if the school were actually a
church.

So ny question again to the
Senator, in the context of this bill, can he
explain to me the difference between a
religious service for worship in a schoo

bui l ding on a Sunday by a congregation versus a
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religious nmeeting in a school by a congregation
on a Sunday?

SENATOR FLANAGAN: Senat or
Krueger, what we endeavored to do was to take
t he | anguage and the hol dings of the two
Suprene Court cases that |'ve cited, put them
into state | aw.

| believe that |'ve made cl ear
t hrough your questioning that the New York City
Depart ment of Education would be an arbiter, in
your particular instance, for your |ocal school
district, but by extension by |ocal boards of
education frankly throughout the rest of the
state. So there is a certain amount of
| ati tude and discretion for that decision to be
made at the | ocal |evel.

None of those court cases define
worship. And |I'mnot so sure that you want
John Fl anagan or Senator Krueger defining
worship for people, because -- |I'Il put it
| oosely in the category of "beauty is in the
eyes of the behol der" -- how one person
wor shi ps may be vastly different from another.
That coul d include verbal conduct, that could

i ncl ude nonverbal conduct.
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So | believe that there is enough
di scretion for the New York City Departnent of
Education, and through the chancellor, to nake
t hose deci si ons.

What we are saying is that if you
| ook at those cases, you cannot have a
limtation on free speech. And it speaks to
religious conduct and religious viewoint.

SENATOR KRUEGER: Thr ough you,

M. President, if the sponsor would continue to
yi el d.

ACTI NG PRESI DENT ROBACH: Senat or
Fl anagan, do you continue to yield?

SENATOR FLANAGAN: Yes, | do.

ACTI NG PRESI DENT ROBACH: Senat or
Krueger.

SENATOR KRUEGER: Wul d t he
cosponsor agree with ne that it is inherent on
our role as |egislators under the Establishnment
Cl ause of the Constitution to not give rise to
a sufficient appearance of endorsenent of any
religion or religious activities, and that if
we were to do so that would in fact violate the
Est abl i shment C ause of the Constitution?

SENATOR FLANAGAN: Vell, that's a
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| ovely hypothetical, but I"mnot going to
answer it because it has nothing to do with
this bill. This bill is about free speech.

And if you want to bring in
anot her piece of legislation and tal k about the
Est abl i shnent Cl ause, that's certainly your
prerogative. But in the context of what we're
offering here, this is not about the
Est abl i shment Cl ause, and that was not the crux
of those court cases to begin wth.

SENATOR KRUEGER: M. President,
i f through you the sponsor would continue to
yi el d.

ACTI NG PRESI DENT ROBACH: Senat or
Fl anagan, do you continue to yield?

SENATOR FLANAGAN: Yes, | wll.

SENATOR KRUEGER: | don't agree
with the cosponsor that this is exclusively in
t he domain of free speech, because while he
refuses to answer the question what is
religious worship, clearly this relates to
religious activities by congregations in
school s on Sunday.

SENATOR FLANAGAN: Senat or

Krueger, if | may. | have no problemwth
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having a col l oquy and answeri ng questions, but
pl ease don't characterize my conments.

The problemis you didn't |ike ny
answer. | answered your question, you just
didn't like the answer. So if you want to get
into that type of discussion, |I'll be as
deferential as possible, but don't
m scharacterize ny words.

Thank you, M. President.

ACTI NG PRESI DENT ROBACH: Senat or
Krueger.

SENATOR KRUEGER: M. President,
for the record, the cases that Senator Flanagan
cited earlier in his discussion were in fact
Est abl i shment Cl ause cases, not freedom of
speech cases. So | actually think that I am on
poi nt by raising the issue of the Establishnment
Cl ause of the U. S. Constitution.

And again, | can agree | am
frustrated by his previous answer, but it's
because | don't have an answer from
Senator Flanagan. | amtrying to understand
the difference in definition between a
religious worship service in a public school by

a congregation on a Sunday and a religious
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nmeeting by a religious congregation in a public
school on a Sunday.

So yes, | amfrustrated by the
inability of the cosponsor to answer the question
what is the difference between the two. But
nonet hel ess, | am perfectly happy to nove on
wi th nmy questions about why | am concerned that
this clearly does pass the line of separation
of church/state and why the State of New York
shoul d not pass this |egislation, even though
agree neither of us seemto be that clear on
the definition of what the religious activities
to take place woul d be.

The Suprene Court in 1971
establ i shed --

ACTI NG PRESI DENT ROBACH: Do you
want to go on the bill, Senator Krueger?

SENATOR KRUEGER: No, |'m goi ng
to continue with a question, I'msorry. |If
t hrough you t he cosponsor woul d yi el d.

SENATOR FLANAGAN: | do.

ACTI NG PRESI DENT ROBACH: Thank
you.

SENATOR KRUEGER: Thank you.

In 1971 the Suprene Court
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established a test for determ ning whet her such
a violation of the Establishnent C ause has
occurred: In order to avoid becom ng entangl ed
in religion, the conduct of government mnust
have a secul ar purpose.

| f the sponsor would yield, do we
think that this bill is to ensure expansi on of
free speech for a secul ar purpose?

ACTI NG PRESI DENT ROBACH: Senat or
Fl anagan, the question has al ready been asked.
Wul d you yield and answer that, please?

SENATOR FLANAGAN: " msorry, can
you repeat the question?

SENATOR KRUEGER: Certainly.

According to the Suprene Court
1971 deci sion for establishing whether or not
there's a violation of the separation of
church/ state, they gave three tests. | asked
you the first test: 1In order to avoid becom ng
entangled in religion, the conduct of
gover nment nmust have a secul ar purpose.

Do we think that this bill and the
requi renent on boards of education and
departnments of education to make this

determ nati on have a secul ar purpose? |Is this
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bill relating to a secul ar purpose for
religious organi zati ons havi ng non-worship
nmeetings in our schools on Sundays?

SENATOR FLANAGAN: | believe this
bill is about protection of free speech and
equal access.

SENATOR KRUEGER: M. President,

i f through you the sponsor would continue to
yi el d.

ACTI NG PRESI DENT ROBACH: Wl
you continue to yield, Senator Flanagan?

SENATOR FLANAGAN: Yes, | wll.

ACTI NG PRESI DENT ROBACH: He
will.

SENATOR KRUEGER: So again, for
the record, even though all of the cases cited
in fact involve the Establishnment Cl ause of the
U.S. Constitution and the Suprene Court has
determ ned that there are tests to be applied
for separation of church/state under the
Est abl i shnent C ause and that governnment shoul d
avoi d becom ng entangled in religion in the
conduct of governnment -- and Test Nunber 2 was
"must have a principal or primary effect that

nei t her advances or inhibits religion.”
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Does the cosponsor believe that
this bill neither advances nor inhibits
religion in a governnent buil ding?

SENATOR FLANAGAN: Yes.

SENATOR KRUEGER: Thank you.

And if the sponsor woul d continue
to yield.

ACTI NG PRESI DENT ROBACH: Senat or
Fl anagan?

SENATOR FLANAGAN: Yes, | wll.

SENATOR KRUEGER: And the third
test of the Suprenme Court in defining
separation of church and state, or the role of
religious institutions within governnent, is to
not foster an excessive entanglement with
religion.

Gven the fact that we can't even
agree on what a religious neeting versus a
religious worship service in a government
bui |l ding on a Sunday by a congregation is, does
t he cosponsor actually believe that this is not
fostering an excessive entanglenment in the
definitions and functions of religion?

SENATOR FLANAGAN: "' msorry,

Senat or Krueger, repeat the last part of the

Ki rkl and Reporting Service




© 00 ~N oo o b~ w N P

N NN N NN P R PR R R R R R R
gag A W N P O © 0o N oo 0o M~ W N -+ O

445

guesti on.

SENATOR KRUEGER: The third test
assigned to us by the Suprene Court is that the
activities by government vis-a-vis religion
must not foster an excessive entanglenment with
religion.

Do you see the Senate passing this
bill giving authorization for congregations to
hol d religious non-worship services in
government bui |l di ngs on Sundays as to not have
anything to do with fostering an excessive
entangl enent in religion by the governnent?

SENATOR FLANAGAN: | don't think
this has anything to do with an excessive
ent angl enent with governnment and religion.

It's very clear.

And | have great respect for the
Constitution. And | have no idea what case
you're citing if that's from1971. | know t he
cases |'m | ooking at are 30 years beyond that.
So it would be interesting to know what the
nanme of that case is, because it m ght be
referenced in sone of the cases that I'm
tal ki ng about .

But | do know this. The Good News
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Club case did not define worship. | know the
Lanb's Chapel case did not define worship
either. | know that the Second Circuit Court
of Appeals and all the other rel ated cases have
not defined worship either.

And | know there are 24 sponsors
of this bill fromthe Cty of New York. And I
say this with a neasure of sincerity and
respect, it would probably be very difficult to
get unanimty anongst those 24 nmenbers as to
what "wor shi p" neans.

But do | think that pronotes
excessi ve entangl enent of religion with
government ? Absolutely not. Because to answer
that question in any other way woul d presuppose
that I amactively and ny col |l eagues are
actively looking to violate the Constitution.
Not hi ng could be further fromthe truth

SENATOR KRUEGER: On the bill,

M. President.
ACTI NG PRESI DENT ROBACH: On the

bill, Senator Krueger.
SENATOR KRUEGER: | am sorry that
t he sponsor of the bill, Senator Colden,

refused to participate in this discussion today
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or to answer questions on his own bill --

ACTI NG PRESI DENT ROBACH: Senat or
Krueger, | don't nmean to interrupt you. But
you know what -- | was going to wait till the
end, but since you keep citing this, for
clarity for all our Senators --

SENATOR KRUEGER: Yes, please.

ACTI NG PRESI DENT ROBACH: -- let
me just read to you, because we have very good
di al ogue here and follow the rul es.

In Rul e Nunber 9 of the Senate,
Section 4, subchapter (b), in the mddle of the
paragraph, it's in the rules he couldn't answer
the question if he wanted to: "Furthernore, it
shall not be an order for a Senator with the
right to the floor to ask another Senator to
yield for a question unless such Senator has
previ ously spoken during debate on the matter."

So in all fairness, follow ng the
rules, it's really not rel evant, germane or
has anything to do with this.

So now that we've clarified that,
| hope you'll stick to the bill. Thank you.

SENATOR KRUEGER: | appreciate

the clarification of the rule and the fact that
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t he Senator who was the sponsor of the bill,
Senat or CGol den, has the right not to answer
guestions on his bill.

It doesn't change the fact that
| " m di sappoi nted that he didn't choose to
participate in defending his own bill. So I
don't believe | am nongernane to the point.

ACTI NG PRESI DENT ROBACH: el |,
inregard to yielding, it would be totally
germane and against our rules, if it matters to
you.

SENATOR KRUEGER: Thank you. And
yet I"'mnow on the bill rather than asking any
nore questions about the bill.

This is clearly a bill that wal ks
a very fine line and in ny opinion crosses over
the line of the separation of church/state.

| agree it is very difficult to
define what is religious worship, which I think
we all would agree is not allowed to take place
in a public school, hence the change of
| anguage in the A print of the bill to a
religious nmeeting of a congregation of the sane
people in the sane place at the sane tine of

each week wherein they usually traditionally
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have religious worship neetings.

It is an extraordinarily dangerous
thing for governnment to nove down the road of
recogni zing any kind of established church or
religious activity in our public institutions.
It is perhaps nost disturbing to cross that
line when it comes to schools where children
come and go, sonetines on weekends as wel |,
have an expectation and their parents have an
expectation that this is a public school
intended to provide constitutional public
education and other activities, but that these
are not religious institutions.

And in fact, in the New York City
case, an additional issue that was raised was
the fact that because of the scheduling of
school -rel ated activities that really only
certain types of religions were even allowed to
t ake advantage of the ability to participate in
their worship services in school buildings, and
that is because only certain religions have
their worship services on Sundays. Wi ch
again, for New York City, is basically the only
day of the week when school buil di ngs have sone

anount of free space avail able for other
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comunity activities.

So it's both a discrimnation
agai nst those who practice religions that don't
have their worship or non-worship services by
their congregations on a Sunday, but it also
clearly, in this legislation, intends to allow
t he continuation of worship services in public
schools that the courts have ruled, in the
Bronx Househol d case -- excuse ne, |'m saying
Bronx Househol d, but that's not the nane of the
case. One second. |In the, excuse me, what is
naned the Bronx Househol d of Faith. Excuse
me. It was Bronx Househol d, but Bronx
Househol d of Faith case -- where it was clearly
determ ned that the City of New York Depart nent
of Education had the authority to not allow
religious congregations to have their religious
wor shi p neetings by congregations in their
school buil di ngs.

The reason for this bill is to
override or attenpt to override this court
deci sion that took 16 years ago to decide. The
Suprene Court has chosen not to review this
case, | believe on the grounds that the Suprene

Court has in fact decided any nunber of cases
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t hat have nade clear the inportance of the

separation of church/state and does not all ow

religious organizations to provide for their

religious worship activities in public schools.
| know that there are | believe

the Senator said 24 nmenbers of this house who

have becone cosponsors. | am hopi ng people
will read the materials carefully and think
about this.

In my owmn city | ast week there
were nore City Council menbers who initially
deci ded to cosponsor a resolution, a nonbinding
resolution on this piece of legislation, and
after debate and revi ew and di scussi on many of
themrealized sonmetinmes things are not as
sinple as they seemand that this would be a
m stake for the City of New York to nove
forward in supporting this legislation, be it
the Mayor's office or the Cty Council.

So there is a great deal to debate
about the State of New York taking a
significant leap forward in its historical
positions that there is no governnent -
recogni zed religion, that governnment should not

beconme entangled in the activities of the
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religion, that there shall never be any
confusi on about whether the governnent endorses
or supports any specific religion or even
religion, and that that is the fundanenta
reason why we should not pass this |egislation
and we should not |eave to sone degree to the
di scretion of individual boards of education to
make these tough deci sions.

Because in fact here on the fl oor
of the Senate today | can't define a worship
service versus a religious neeting. M
col | eague Senator Flanagan said he can't define
that. The Supreme Court has made a best effort
to define when governnent is oversteppi ng and
crossing into that territory.

But to put into the law at the
state | evel the situation where individual
school boards throughout the State of New York
m ght find thenselves in litigation over the
definition of what is religion, what is a
wor ship service, whomis a congregation, and
whet her or not they can say no, is to sone
degree in ny opinion not only the wong
deci sion by this house, but it's punting

answers we can't answer for ourselves to a
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| ocal, nost often volunteer |evel.

So in fact there are people who
are supporting this bill. There are also
organi zations that represent school boards al
over the state that are opposed to this bill.
And | think because they recogni zed that the
passage of this law -- in addition to all the
ot her conplications of what is state-recogni zed
religion, what is worship in a school versus
not worship by a congregati on on a Sunday, that
they are extrenely concerned that this not |and
in their | aps.

And | agree with them it
shouldn't land in their laps. W should be the
ones who meke the tough decisions about when is
the Constitution of the United States being
vi ol ated, what is the separation of
church/ state, what is the meani ng of worship,
does that violate our separation of
church/state if people are participating in
activities in our public schools for religious
pur poses but there's no definition of what it
is so howw Il these |ocal school boards even
confront this question.

There are excellent nenobs in
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opposition that raise many, many issues and
cite many court cases that have gone through
our U.S. courts and our state courts over the
| ast 50 years. | would urge this house not to
| eap before it looks. Don't junp into a
situation where you are voting for a bill that,
in fairness, you may have trouble
understanding. | think the two of us so far
who have debated are having sone trouble
under st andi ng what the neaning of the bill is.

So | would urge ny colleagues to
vote no on this bill today.

Thank you, M. President.

ACTI NG PRESI DENT ROBACH: Thank
you, Senator.

Senat or Mal col m Smi t h.

SENATOR SM TH: Thank you very
much, M. President. On the bill.

ACTI NG PRESI DENT ROBACH: On the

bill.

SENATCR SM TH: M. President and
col | eagues, | appreciate the sensitivity of
this issue. | appreciate the dial ogue between

Senat or Fl anagan and Senator Liz Krueger.

Qobvi ously this debate goes back as far as 1802
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when Thomas Jefferson wote that letter to the
Danbury Bapti st Church Association on the
separation between church and state.

Per haps we have cone to a point
where we may have to revisit what we now have
descri bed as that separation between church and
state. And anecdotal as it may seem think
about small things, such as when you | ook at
your dollar bill, it says "In God W Trust."
When you take an oath, you raise your hand and
say "so help me God." Wen you get sworn in on
this floor, you put your hand on the Bible.

So this may be a tinme where we nay
have to revisit, as we are revisiting the way
we redefine the relationship between governnment
and community today that our Governor has so
aptly put to our attention.

But the fact of the matter,

M. President, is | think sonetinmes we get a
little bit too caught up in what was debated
here on the floor. The fact of the matter is
these are real lives that these institutions
are savi ng and hel pi ng.

W are in very challenging tines,

M. President. And it is these institutions
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that your constituents go to on that weekend
that need sonetinmes that little nental help,
that needs that little support because they had
a chal | engi ng week when they nmay have | ost
their that job or sonmeone in their famly my
have | ost their job. They need sone type of
support. | daresay all of you have gone to
your religious institutions sonewhere at sone
poi nt and wal ked out of there feeling nentally
stronger because of what was inparted to you by
that particular reverend or pastor who had a
sernon or whatever that day.

Al they're saying is, Gve us the
opportunity to help. They are hel pi ng those
i ndi viduals that we can't help anynore. W
don't have nenber itens. W barely get
capital. And so all these organi zations are
trying to help those people that we can't give
something to I ook forward to. They're not

asking you to abject to your faith or belief.

You can still practice your religion. You can
still have your belief and all that you were
grown on.

But think about the lives of the

i ndi vidual s that these people are inpacting.
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That is all they are saying. Senator Fl anagan,
Senator Colden, it's not about either one of
them |It's about those 1200 churches that are
neeting and trying to help people nove through
the chal l enging parts of their life.

Col | eagues, we're going to very
shortly celebrate Valentine's Day. So have a
heart .

(Laughter.)

SENATOR SM TH: Let them go ahead
and do what they're trying to do to save ot her
people's lives. It's not hurting you. Al
they're saying is let us do our job, just like
we do.

M. President, 1'll be voting aye
for the bill.

ACTI NG PRESI DENT ROBACH: Thank
you, Senator Smth.

Senator D az.

SENATOR DI AZ: Thank you,

M. President.

Honestly, Senator Malcolm Smith
al nrost nade ne cry.

Today |I'mglad and | am happy t hat

t hat side, the Republican nenbers of the Senate
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who control -- I'"msorry, | should have said on
the bill. | didn't say on the bill.

The Republican nenbers that
control this Senate have taken the cry of
churches in the City of New York that happens
to be mainly concentrated in the Denocratic
areas and that nost of their nmenbers are
Denocrats. It is conmendabl e that the
Republ i can Party and Senator Gol den, especially
Senator Col den, took this issue and in three
weeks of session, in less than three weeks of
session, this body already has taken this bil
to the conmmittee, passed it in the commttee,
and today have brought this bill to the Senate
fl oor. Amazing.

The Gty of New York, the Gty
Council is controlled by Denocrats, and they
still are playing with it. And not even a
| ousy resolution can they approve to help these
churches that are |ocated in Denobcratic areas.

The ot her chanber, controlled by
Denocrats, they are playing ganmes too. Thank
you, Senator Gol den. Thank you, Senator.
Thank you to all ny coll eagues here, to ny

Denocratic coll eagues that will be supporting
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this bill today. This shows sonething,
especially to the mnisters in the Gty of
New Yor k, sonetinmes you have to know who your
friends are when you are in need. And today
you are showi ng here sonet hi ng.

| don't knowif this is going to
be a one-house bill. It mght be a one-house
bill, according to what | see. Nonetheless,
nonet hel ess, what's happeni ng here today is an
i ndi cation of people that are concerned with
the suffering. Because this is not only one
religion, this is -- any religion could rent
it.

And by the way, M. President,
M. President, it's also proper to find out if
the Gty of New York Departnment of Education
rents or | eases spaces fromreligious
organi zations to teach children. According to
my know edge, the City of New York Departnent
of Education rents and | eases spaces from
churches, from New York organi zations, to send
the children there to teach them So you
Engl i sh- speaki ng peopl e have a saying that says
what ever is good for the goose, it should be

good for the gander too.
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And | don't see why a congregation
can't rent an auditoriumon Sunday and on
Sat ur day when the churches are not bei ng used,
rent and pay whatever the Departnent of
Educati on charges, and rent that space, that
auditorium and use it. There's no children
there, there's no school there, nothing is
happeni ng there. They are paying the rent,
they' re paying for security, they're paying for
cleaning. The Gty of New York needs the
noney.

Al so, the New York City Housing
Aut hority that was having the same probl em
i mredi ately they solved the problem and said,
you are allowed to do it. So one departnent of
the city says it's okay, and the other
department of the city says it's not okay.

So thank you agai n, Senator
Gol den, and nenbers of that chamber for noving
so fast in this issue. W are sure that the
menbers of the clergy in the City of New York
at | east the ones that | could get in contact
with, will know that you have done a great job
a job that should be conmendabl e.

And to all ny Denocratic
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col | eagues that will be voting for this today,
t hank you. W appreciate that. |'ma pastor,
I"'ma mnister. | don't need to rent a school

audi tori um because the congregation that |
pastor has its own building, so we don't have
that problem But there are people and ot her
not only churches, again, religious

organi zations. \Watever it is, whatever faith
they believe in, they could do this.

Thank you, M. Chairman. Thank
you for this opportunity. And I'll be voting
yes.

ACTI NG PRESI DENT ROBACH: Thank
you, Senator Diaz.

Seei ng no other Senator wishing to
be heard, the debate is closed. The Secretary
will ring the bell.

Read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT ROBACH: Cal
the roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT ROBACH: Senat or

DeFranci sco to explain his vote.
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SENATOR DeFRANCI SCO Yes, | just
wanted to clarify a couple of points, |egal
poi nts that were raised.

The comment was nmade repeatedly to
Senat or Fl anagan that this was an Establi shnment
Cl ause of the Constitution case. Well, what
this |aw does is basically codify a procedure
that was found to be constitutional by the
United States Suprene Court.

One of the cases that's been
referred to was the Lanb's Chapel case, and the
guestion, as stated by the court: D d the
district violate the First Anendment freedom of
speech when it denied Lanb's Chapel the use of
school prem ses to show religious-oriented
films? It didn't say anything about -- it
really had nothing to do with the establishnment
of religion.

The other case, the Good News C ub
case, the question was did the MIford Center
School violate the First Amendnent free speech
rights of the Good News Club when it excl uded
the club fromneeting after hours at the
school. If a violation of the First Amendnent

occurred, was it justified by MIford' s concern
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that permitting the club's activities would
viol ate the Establishment C ause? They never
got to that second issue because they found
that it would have been a violation of the
First Amendnent rights.

So this is a First Arendnent
case. The bill conplies with the rulings of
the United States Suprene Court. And we're on
good solid grounds.

And al so about discrimnating
agai nst different religions. The rule of the
school districts are sinple, you can't disrupt
school activities. And whether it's one church
or another church, it doesn't matter what
church that is. You can gain access to the
school, if this bill becones law, if you don't
di srupt school activities. [It's blind in
relation to what religions we're tal ki ng about .

So the bill is constitutional.
The bill is a good bill. And | vote aye.

ACTI NG PRESI DENT ROBACH: Thank
you, Senator DeFrancisco. You'll be recorded
in the affirmative.

Senat or Mont gonery.

SENATOR MONTGOVERY: Yes, thank
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you, M. President. To explain my vote.

So that there is no question, |
certainly consider nyself a Christian and |I'm
very, very nuch guided by ny spiritual and ny
religious teaching, both personally as well as
inny work. So there's no question there.

But | do think that this is a
slippery slope. And let's be very clear, we're
not tal king free speech here. | want to read a
coupl e of sentences from one of the nenos that
| have. It says: "The Bronx Househol d case
devel oped as a result of an effort by an
evangel i cal church to use a public schoo
bui | di ng on Sunday for the purpose of
conducting religious worship services."

That's what the case was about.
And that's what we argue today, that we want to
gi ve them an opportunity to continue to use the
school s for their worship services.

| got your two-m nute signa
t here.

| also want -- another sentence
fromthis sanme neno, it says: "Pastor Jack
Roberts, who was a named party in the Bronx

Househol d case, has stated the goal quite
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clearly of the novenment in this country. It
says, May there be a church in every school in
New York City and growto a large size for the
glory of God." That's what this is all about.

M. Chairman, for that reason,
want to make sure that we continue to maintain
a strong foundation in this country, based on
our Constitution, that we separate the secul ar
fromthe religious. | vote no.

ACTI NG PRESI DENT ROBACH: Senat or
Montgonery will be recorded in the negative.

Senat or St avi sky.

SENATOR STAVI SKY: Thank you,
M. Chairman. To al so explain ny vote.

|"mtroubled by this |egislation
because | recogni ze the need for churches to
have a place to neet. |It's probably a function
of the real estate market and the high price of
the real estate market in New York City that
has caused this problem

And the schools are a very
convenient place to neet. In fact, | have here
a description of the costs that every group --
not just the churches, but every group pays.

Do you know who it costs to rent the athletic
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field or the auditoriun? Any of those
facilities, it's $12 an hour. That's hardly
mar ket rate. Hardly market rate.

My major problemis with the First
Amendnment and the Establishment C ause, and
that's been di scussed at great |ength.

| know that the Departnent of
Education permits religious neetings, they
permt free expression of thought, they permt
all sorts of nmeetings. But there is a
distinction, in ny mnd, between a religious
worship service and a neeting. And | have a
probl em t here.

The fact, as | said, that they're
not payi ng nmarket val ue, and nobody is.
Per haps the New York City Departnent of
Education may want to revisit that issue,
al though it seenms to ne we ought to be having
t he schools available for -- at this low price
for groups that obviously can't afford fair
mar ket val ue.

So there is no profit to the
Depart ment of Education, and in fact | suspect
they are subsidizing it. These groups do

provi de the pass-through, so-called
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pass-through expenses, whether it be the
custodial fee, the insurance costs. The
security, the insurance, all of these issues
are paid by each group representing the costs
that are passed through.

So we have to distinguish between
a worship service, which under the
Est abl i shment C ause of the United States
Constitution, the First Anendnent, |'mnot sure
this neets that test. And for that reason
M. President, | vote no.

ACTI NG PRESI DENT ROBACH: Thank
you, Senator Stavisky. You will be recorded in
t he negati ve.

Are there any other Senators
wi shing to explain their vote?

Senat or Col den.

SENATOR GOLDEN: Thank you,

M. President.

| rise and thank the good chair of
Educati on, John Fl anagan, for his debate, and
John DeFranci sco, Senator John DeFranci sco, on
hi s expl anation of our Constitution.

Thi s amendnment, Section 414 of the

Education Law, is to provide the school
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district shall not adopt or interpret
resolutions or policies for the use of
school houses, grounds, or other properties of
t he school district that would result in
exclusion or limtations of the free exercise
of religion, speech, during non-school hours,
even when students may be present.

This is about equal access.
hear about $12.50 and, you know, a $12 an
hour. You know, we have thousands of groups
t hat use our schools, all different groups --
for ESL, for education. And yes, this would
allow for religious services. And these
religious churches, given over $1 mllion a
year just to 60 churches that we're talking
about .

|'ve |listened to about
discrimnation. There's 300 enpty school s,
400 enpty schools on Saturdays in the Cty of
New York. After school there are hundreds of
school s enpty, not being utilized, that could
be utilized at any tine.

The Suprenme Court did not rule on
wor shi p, but sone here in this body feel we

should. Well, we shouldn't. And we should
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have equal access for all.

When these schools -- and this
lawsuit is 18 years old. These churches have
been in these schools for tens of years, since
t he 1980s, when our comunities were burning
down. Wien we seen the unfortunate reality of
peopl e being -- 2100 people killed in the
streets of the City of New York, we begged for
t hese churches to conme in to help to stabilize
our communities. And now we want to put them
out .

Ladi es and gentlenen, we need to
gi ve them equal access, nore churches in our
schools. Gve themthe free speech that
they're inclined and shoul d have.

And | vote yes. Thank you

ACTI NG PRESI DENT ROBACH
Announce the results.

THE SECRETARY: In relation to
Cal endar 126, those recorded in the negative
are Senators Duane, Krueger, Montgonery,
Oppenhei ner, Perkins, Squadron, and Stavi sky.

Ayes, 54. Nays, 7.

ACTI NG PRESI DENT ROBACH: The

bill is passed.
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Senat or Li bous.

SENATOR LI BOUS: Bef or e everybody
runs out of the chanber, we have several very
i nportant announcenents.

| s there any further business at
the desk at this tine?

ACTI NG PRESI DENT ROBACH: There
i S none, Senator Libous.

SENATCR LI BOUS: M. President,
today we have a birthday of one of our
col | eagues. Let's wish Colonel Bill Larkin a
very, very happy birthday. Senator LarKkin.

(Appl ause.)

SENATCR LI BOUS: M. President,
coul d you pl ease call on Senat or
Hassel | - Thonpson at this tinme, please.

ACTI NG PRESI DENT ROBACH: Senat or
Hassel | - Thonpson.

SENATOR HASSELL- THOVPSON: Thank
you, M. President.

There will be an i medi ate neeting
of the Denobcratic Conference in Room 315.

ACTI NG PRESI DENT ROBACH: Senat or
Li bous.

SENATOR LI BOUS: M. President, |
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just want to nake note that when we adjourned
| ast week, | said that we woul d reconvene
today, the day after the G ants would win the
Super Bow. And they did. And | just want
everybody to know t hat.

But we will not convene until
tomorrow, we will stand adjourned until
Tuesday, February 7th, at 11:00 a.m

ACTI NG PRESI DENT ROBACH: There
will be an i medi ate Denobcratic conference in
Room 315.

And on notion, the Senate stands
adj ourned until Tuesday, February 7th, at
11: 00 a. m

(Wher eupon, at 4:42 p.m, the

Senat e adj our ned.)
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