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PROCEEDI NGS

ACTI NG PRESI DENT BRESLI N: The
Senate will now cone to order.

| ask all to rise and repeat the
Pl edge of All egi ance.

(Wher eupon, the assenbl age recited
the Pl edge of Allegiance to the Flag.)

ACTI NG PRESI DENT BRESLI N: The
i nvocation today will be given by the Reverend
Peter G Young, from Mother Theresa Church in
Al bany.

REVEREND YOUNG Thank you.

Let us pray.

The wi sdom of God is beyond
i magi ni ng, and God's goodness a boundl ess
treasure. You, O Lord, unfailingly enlighten
own m nds to open up new and better neans of
sharing with each other here in this Senate
chanmber our constituencies' ideas, information
and aspirations.

Last night we heard our President
tal k about the power that we have to create
"green technol ogy" that can be of great

assi stance to our citizens in New York and can

Candyco Transcri ption Service, Inc.




© 00 ~N o o b~ w N P

N NN NN R R R R R R R R R R
A W N B O © W ~N O O M W N B O

1714

bring themthe kind of financial help in the
time of need for our needed resources and our
quality of life. W pray that we m ght be
able to make this positive opportunity
avai | abl e.

Anen.

ACTI NG PRESI DENT BRESLI N: Thank
you, Father Young.

The readi ng of the Journal.

The Secretary will read.

THE SECRETARY: I n Senat e,
Tuesday, March 24, the Senate net pursuant to
adj ournnent. The Journal of Mnday, March 23,
was read and approved. On notion, Senate
adj our ned.

ACTI NG PRESI DENT BRESLI N:
Wt hout objection, the Journal stands approved
as read.

Presentation of petitions.

Messages fromthe Assenbly.

Messages fromthe Governor

Reports of standing conmttees.

Reports of select commttees.

Communi cations and reports from
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state officers.

Motions and resol utions.

Senat or Kl ei n.

SENATOR KLEI N: | have a notion
to recommt with instructions to strike out
the enacting clause: Print Nunber 140,

Cal endar 83, to the Conmittee on Veterans,
Honel and Security and Mlitary Affairs, at the
request of Senator Sanpson.

ACTI NG PRESI DENT BRESLI N: So
or der ed.

Senat or Kl ei n.

SENATOR KLEI N: Are there any
substitutions at the desk?

ACTI NG PRESI DENT BRESLI N: Yes,
there are, Senator Klein.

The Secretary will read.

THE SECRETARY: On page 8,
Senat or DeFranci sco noves to discharge, from
the Conmittee on Insurance, Assenbly Bill
Nunber 317 and substitute it for the identica
Senate Bill Nunber 764, Third Readi ng Cal endar
49.

ACTI NG PRESI DENT BRESLI N: So
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or der ed.

Senat or Li bous.

SENATOR LI BOUS: Thank you,
M. President.

On behal f of Senator DeFrancisco, |
bel i eve Senate Nunber 2046, M. President, |
nove that the follow ng bill be discharged
fromits respective comrittee, |Investigations
and Governnent QOperations, and be reconmtted
with instructions to strike the enacting
cl ause, pl ease.

ACTI NG PRESI DENT BRESLI N: So
ordered, Senator Libous.

SENATOR LI BOUS: Thank you,

M. President.

ACTI NG PRESI DENT BRESLI N:
Senat or Kl ei n.

SENATOR KLEI N: M. President,
can we at this time take up the readi ng of

Senat e Cal endar Nunber 26.

ACTI NG PRESI DENT BRESLI N: The
Secretary will read.
THE SECRETARY: Cal endar Nunber

59, by Senator Stavisky, Senate Print 1547A,
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an act to anmend the Vehicle and Traffic Law,
inrelation to requiring.

ACTI NG PRESI DENT BRESLI N: Read
the | ast section.

SENATOR VOLKER: Lay that bil

asi de, pl ease.

ACTI NG PRESI DENT BRESLI N: The
bill is |laid aside.
THE SECRETARY: Cal endar Nunber

114, by Senator Val esky, Senate Print 2258, an
act to anmend Chapter 335 of the Laws of 2005
amendi ng the Education Law.

ACTI NG PRESI DENT BRESLI N: Read
the | ast section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT BRESLI N: Cal
the roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT BRESLI N:

Announce the results.

THE SECRETARY: Ayes, 53.
ACTI NG PRESI DENT BRESLI N: The
bill is passed.
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THE SECRETARY: Cal endar Numnber
115, by Senator Sqguadron, Senate Print 3099,
an act to anmend the Public Service Law.

SENATOR KLEI N: Wul d you | ay
this bill aside for the day.

ACTI NG PRESI DENT BRESLI N: The
bill is laid aside for the day.

Senator Klein, that conpletes the

readi ng of the noncontroversial cal endar.

SENATOR KLEI N: Can we now go to

a reading of the controversial cal endar.

ACTI NG PRESI DENT BRESLI N: The
Secretary will please ring the bell

Menbers are asked to cone to the
chanber for the reading of the controversia
cal endar.

The Secretary will read.

THE SECRETARY: Cal endar Numnber
59, by Senator Stavisky, Senate Print 1547A,
an act to anmend the Vehicle and Traffic Law

SENATOR VOLKER: Senat or
Stavi sky, could I ask a couple of questions,
pl ease? Through you.

ACTI NG PRESI DENT BRESLI N:
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Senat or Stavi sky, through the chair, Senator

Vol ker has asked if you would yield.

SENATOR STAVI SKY: Yes.
SENATOR VOLKER: Senator, could I
ask you where this bill came fron? | nean,

did it come froma |aw enforcenent agency? O
where did it come fronP

ACTI NG PRESI DENT BRESLI N:
Senat or St avi sky.

SENATOR STAVI SKY: Thr ough you,
M. President. | have been interested in
traffic safety for nany years, and the
correl ati on between using a cell phone and the
nunber of accidents that have occurred | think
is very apparent. You are four tinmes nore
likely to have an accident if you're using a
cel | phone than not.

It came fromny desire to help
i mprove traffic safety, but also to determ ne
whet her the statistical evidence shows that
there really is a correlation. The accident
reporting informati on does not include
reporting the use of a cell phone during an

acci dent .
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SENATOR VOLKER: Senat or
Stavisky -- M. President, could |I ask another
guestion?

ACTI NG PRESI DENT BRESLI N:

Senat or Stavi sky, do you yield for an
addi ti onal question from Senat or Vol ker?

SENATOR STAVI SKY: Yes.

SENATOR VOLKER: The reason | ask
you this question is, Senator, are you aware
that in any accident report involving an
accident, if there is any reason for an
accident -- that is, if it contributes to an
acci dent, whether it's a cell phone or
sonmebody' s distraction or anything of any
kind -- it has to be reported?

And | guess the reason | am pretty
aware of this is that | used to do a |ot of
reporting when I was younger, and even then --
and | was in charge of accident investigation
for the village that | was in.

And al t hough there's not hing
specifically on the form according to the
rules of |aw enforcenent, if a cell phone -- at

| east as | understand it, if a cellphone is
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part of the reason for the accident, it's
supposed to be listed there whether you have
it on your formor not. At least that's ny
i nformati on.

ACTI NG PRESI DENT BRESLI N:
Senat or St avi sky.

SENATOR STAVI SKY: Thr ough you,
M. President. 2007 is the |atest year for
whi ch we have data, and there were a total of
323,106 acci dents.

And let ne find the nunber where --
it's a very small nunber, | think it was 149,
if I"'mnot mstaken -- |'msorry, 400, where
they claimthat the use of the cell phone
contributed to that accident. And I am
absol utely convinced that the nunber should be
hi gher .

SENATOR VOLKER: | under st and.

SENATOR STAVI SKY: I n ot her
words, if there are 323,106 accidents in
New York State, nore than 400 were caused by
the use of a cell phone while driving.

SENATOR VOLKER: M. President,

on the bill.
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ACTI NG PRESI DENT BRESLI N:
Senat or Vol ker, on the bill.

SENATOR VOLKER: | just want to
say that I'mnot really objecting to the bil
except that | happen to know that the
Depart nent of Mdtor Vehicles originally
opposed this bill. The reason they opposed it
is they say that -- just as | was just saying,
that if there is an indication about the
accident to a police officer that the
cel | phone had anything to do with the
acci dent, he's duty-bound to report it on the
accident report. It's an integral part of the
acci dent report, whatever the reason, whatever
any kind of reason.

For instance, if speeding was one
of the reasons for an accident, that's
supposed to be listed in the accident report.
And the sanme thing is true with cell phones.

And | happen to agree with you, |
t hi nk cel | phones contribute to an awful |ot of
acci dents, probably nore than is reported.

The only question, | guess, is it's sonetinmes

difficult for a police officer to determne
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whet her that's the actual reason for the
acci dent or not.

And | woul d al so question whet her
you coul d even report that there was a
cel | phone, because that m ght be considered to
be sonething that is nore than a | aw
enforcenent officer could respond to.

But one thing is for sure, that any
police officer who believes that a cell phone
contributed to an accident right now should
certainly report it as part of the accident
report.

ACTI NG PRESI DENT BRESLI N: Thank
you, Senator Vol ker.

Senat or DeFranci sco, on the bill.

SENATOR DeFRANCI SCO Wul d t he
sponsor yield to a question?

ACTI NG PRESI DENT BRESLI N:

Senat or Stavi sky, would you yield to a
guestion from Senat or DeFranci sco?

SENATOR STAVI SKY: Yes.

SENATOR DeFRANCI SCO You know, |
have a copy of M/-104A, which really lists how

a police officer has got to conplete the
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vari ous boxes on the accident report. And one
of the areas says "apparent contributing
factors.”™ And not only does that indicate
“cel | phone, handheld,” if it's a contributing
factor, but also "cellphone, hands-free" if
it's a contributing factor.

What additional benefit is it to
put in a police report whether a cell phone was
in use at the tine of the accident if it was
not a contributing factor?

ACTI NG PRESI DENT BRESLI N:

Senat or St avi sky.

SENATOR STAVI SKY: First of all,
di fferent jurisdictions have different rules,
di fferent police jurisdictions have different
rul es concerning reporting of accidents.

| have a copy of the M-104A form
al so. There's no nmandate currently that they
check that box. And in fact, there is an
underreporting, many people feel there is an
underreporting of accidents involving
cel |l phone use as a result -- which causes an
acci dent .

SENATOR DeFRANCI SCO Al right.
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On the bill.

ACTI NG PRESI DENT BRESLI N:
Senat or DeFranci sco, on the bill.

SENATOR DeFRANCI SCO Presently,
as | just nentioned, police officers, in
conpleting a police report, have to |list the
apparent contributing factors. And obviously,
if cell phone use is a contributing factor,
even if it's a hands-free device, it's one of
the categories that has to be filled out.

Now, |'m not so sure what is the
val ue of requiring police officers to put
i nformati on that has nothing to do with the
accident. Should we have a statute that says
apparently the individual was eating a
sandwi ch at the tinme of the accident if it was
not a contributing cause, or putting makeup on
at the tine of the accident if it's not a
contri buting cause?

In other words, what we're doing
here is m cromanagi ng a police activity. And
the police officer obviously wants to know and
provi de as nuch as information as possible to

avoid future accidents and to tell what
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contributed to the accident.

And so to get information about
vari ous and sundry things that may have been
going on that the police officer believed has
nothing to do with the accident, to nme, is
sonmething that is not only not necessary, but
we're mcromanagi ng a police officer's role
and getting away fromthe true purpose of an
accident report. It's not to gain genera
i nformati on about what people do when they are
involved in an accident, but to find out what
happened so we can avoid it again if the
happeni ng had various contributing factors.

So | don't think the bill is a good
bill, and I think it |eads us down a road of
havi ng police officers providing informtion
that may be socially enjoyable or interesting
in finding statistics about, but has nothing
to do with the role of a police officer in an
acci dent report.

Thank you.

ACTI NG PRESI DENT BRESLI N: Thank
you, Senator DeFranci sco.

Wiy do you rise, Senator
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Mar cel i no?

SENATOR MARCELLI NG, | f Senat or
Stavi sky woul d yield for a couple of
guesti ons.

ACTI NG PRESI DENT BRESLI N:

Senator Stavisky, will you yield to Senator
Mar cel i no?

SENATOR STAVI SKY: Yes.

SENATOR MARCELLI NO: Thank you
M. President.

Thank you, Senator Stavisky.

As you all know, | was the author
of the hands-free cell phone bill in the past,
and this chanber passed it and it becane | aw.
And | too aminterested in the information
that Senator Stavisky is seeking to find in
this piece of |egislation.

I would just ask you, Senator, how
woul d the police officer who didn't w tness
the acci dent know there was a cel |l phone
si tuation?

SENATOR STAVI SKY: Thr ough you,
M. President.

ACTI NG PRESI DENT BRESLI N:
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Senat or St avi sky.

SENATOR STAVI SKY: Yes. |If
there's a cell phone on the seat, if he sees a
cell phone. And it's very easy to determ ne
whet her the cell phone was in use at the tine
of the accident.

There's no question that there is
an underreporting of the nunbers, and that is
the purpose of this bill, to make sure that
they check to see if there is a cell phone
vi si bl e. Nobody's suggesting anything el se.
But if there's a cell phone visible, then it
shoul d be so noted on the M/-104A form

ACTI NG PRESI DENT BRESLI N:

Senat or Marcel |ino.

SENATOR MARCELLI NG, Wul d t he
Senator yield again?

ACTI NG PRESI DENT BRESLI N:

Senator Stavisky, will you continue to yield
to Senator Marcellino?

SENATOR STAVI SKY: Yes.

ACTI NG PRESI DENT BRESLI N: You
may continue, Senator Marcellino.

SENATOR MARCELLI NO. Thank you
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Senator. Through you, M. President.

Senat or Stavi sky, are you
suggesting that the police officer reporting
to the scene of the accident pull the phone
records of both parties to the accident?

ACTI NG PRESI DENT BRESLI N:

Senat or St avi sky.

SENATOR STAVI SKY: First of all,
the cell phone is visible, and you can see
whet her a call has been made. That does not
requi re subpoena power. |Instead, they have
the right to ask for an ID, a registration and
an IDidentifying the driver and the
i nhabi tants of that vehicle.

ACTI NG PRESI DENT BRESLI N:

Senat or Marcel | ino.

SENATOR MARCELLI NG, Wul d t he
Senat or continue to yield?

ACTI NG PRESI DENT BRESLI N:

Senator Stavisky, will you continue to yield?

SENATOR STAVI SKY: Yes.

ACTI NG PRESI DENT BRESLI N:

Senat or Marcel |ino.

SENATOR MARCELLI NO. The fact
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that a cell phone nay be visible does not
necessarily nmean it was used, nunber one.

And two, if it was being used in a
hands-free situation, that is not a violation
of law. They would be in conpliance with the
| aw.

In order for you to | ook at that
cel | phone, shouldn't the police officer
require some type of authorization, searching
sonmebody' s personal possessions?

ACTI NG PRESI DENT BRESLI N:

Senat or St avi sky.

SENATOR STAVI SKY: First of all,
if he were to |l ook at the cell phone, he can
tell if -- if there were no calls made, then
there's no question that the cell phone was not
involved as a result of -- in connection with
t he acci dent.

However, they have the right to
take a | ook at the cell phone and see whether a
cal | was nade.

ACTI NG PRESI DENT BRESLI N:

Senat or Marcel |ino.

SENATOR MARCELLI NO Thr ough you
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M. President, would the Senator continue to
yi el d?

ACTI NG PRESI DENT BRESLI N: W |
you continue to yield, Senator Stavisky?

SENATOR STAVI SKY: Yes.

SENATOR MARCELLI NO | am not an
attorney, Senator --

SENATOR STAVI SKY: Neither am|.

SENATOR MARCELLI NG, I know
you're not either; we're both forner teachers.
So we are sonehow at a loss for this.

But it would be ny understanding,
before a police officer can | ook at your
personal property, that either a search
warrant or sone type of a court authorization
is required. | don't think they have a right.

If that cell phone, for exanple, was
in a wonman's pocket book, does the police
of ficer have the right to say, "Madam do you
have a cel |l phone? Can | look at it?" or "I
want to ook at it"?

ACTI NG PRESI DENT BRESLI N:

Senat or St avi sky.

SENATOR STAVI SKY: The fact that
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a cell phone is visible neans that it's part of
the accident scene and he has a right to
i nvestigate an acci dent.

Nobody i s suggesting the
constitutional rights to unreasonabl e search
and sei zure should be violated. But at the
same time, if a phone is visible, there's a
presunption that it could have been in use
during the time of the accident, at the tine
of the accident.

SENATOR MARCELLI NO: Thank you
Senator. On the bill.

ACTI NG PRESI DENT BRESLI N:

Senator Marcellino, on the bill

SENATOR MARCELLI NO. M.
President, the argunent that -- the response
that | got fromthe Senator, | appreciate it,

but it nakes no sense.

If the cell phone is visible, it
does not nean it was in use. It could be not
vi si bl e and have been in use. Perhaps
sonmebody put it in their pocket. Wat if the
cell phone is in ny breast pocket? | was using

it, but I put it away. | turned it off and
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put it away, got out of nmy car. |Is the police
of ficer going to say, "Do you have a
cell phone, sir? Was it in use? | want to see
it"?

That's a search. They're now
searching ny person, they're searching ny
possessi ons for an autonobil e acci dent.

| think what the Senator is seeking

is laudable. 1'd love to know the
information. | think it would be a good idea.
But |I just think the way this bill is witten,

you' re asking police officers to do something
that | don't necessarily think you want them
to do.

It just extends their purview, it
extends their searches, it extends their
i mposition of their presence on soneone's
person nore than they have to be, especially
at atinme of stress. People involved in an
acci dent are under stress. They're upset,
they're angry, they're nervous. There's al
ki nds of problens here. And now the police
officer is going to start going in and prying.

As the Senator said, what if they
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were comng their hair? You' re going to ask
them for a conb? What if they were eating a
sandwi ch? You're going to ask themif they
were eating? There's such a thing as

di stracted driving. That's a violation also.
You know, there's a whole host of things that
you open up here, Senator, with this piece of
| egi sl ati on.

While I think your intent is
worthy, | think the nmethod you' re seeking by
mandating this is not. | think the police
officers, with their training, are fully
capabl e of knowi ng and | ooki ng and aski ng the
appropriate questions.

And if there's a determ nation that
the cel |l phone was in use -- you know, if
sonmebody witnessed it, that's one thing. |If
there's an accusation by one of the parties,
that's one thing. |If soneone says, Wll, he
or she was on the phone when they hit ne --
wel |, okay, now you've got a reason to do
somet hi ng.

But just giving the police officer

the authority to go in and start searching
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peopl e or searching their property or
searching their possessions and then seeing if
the cell was used, it nmakes no sense to ne.
And | think that's an inposition and invasion
of privacy, in nmy mnd.

So | think, Senator, the intent, |
agree, is a good intent. | think the
i nformati on woul d be useful to help us with
our traffic safety rules and |aws. But |
think the way you're trying to get it is a bit
i ntrusive on sonebody's personal property and
ti me and possessi ons.

Thank you.

ACTI NG PRESI DENT BRESLI N: Thank
you, Senator Marcellino.

Senator Little.

SENATOR LI TTLE: Thank you,
M. President. Wuld the sponsor yield for a
guestion, please?

ACTI NG PRESI DENT BRESLI N:
Senat or Stavi sky, would you yield for a
guestion from Senator Little?

SENATOR STAVI SKY: Yes.

SENATOR LI TTLE: Thank you.
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Senat or Stavi sky, we certainly al
want to see that we have safe drivers and that
we have drivers paying attention when they're
driving. This cell phone issue is sonething
t hat everyone hangs their hat on as being the
maj or distraction for people driving.

Il will tell you that I was hit from
behi nd one tine by someone tuning a radio,
which | often wonder if maybe we shoul d outl aw
tuning your radio while you're driving. W
can't get to that.

I's your intention just to get a
record of how many people have a cell phone in
their car while they're driving?

ACTI NG PRESI DENT BRESLI N:

Senat or St avi sky.

SENATOR STAVI SKY: Only if
there's an accident. But the answer to your
guestion is yes.

ACTI NG PRESI DENT BRESLI N:

Senator Little.

SENATOR LI TTLE: kay, thank you.

And t hrough you, M. President.

| understand you're not going to
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stop cars and ask if they have a cell phone.
So you're trying to get a record of every
aut onobi l e that has an accident, is there the
presence of a cell phone in that car. Should
that cel | phone be grabbabl e or reachabl e by
the driver?

ACTI NG PRESI DENT BRESLI N:

Senat or St avi sky.

SENATOR STAVI SKY: Only if
there's an accident. |If there's no accident,
then --

SENATOR LI TTLE: Right. If there

is an acci dent.

SENATOR STAVI SKY: If there's no
accident, then it doesn't apply.

SENATOR LI TTLE: No, if there is
an acci dent.

ACTI NG PRESI DENT BRESLI N: Al'l ow
Senat or Stavi sky to answer.

SENATOR LI TTLE: Al'l right.

SENATOR STAVI SKY: I think I've
responded that if there is an accident.

Thi s does not, obviously, apply if

a police officer sees a cell phone on a seat;
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this does not apply. It only applies in the
case of an accident.

ACTI NG PRESI DENT BRESLI N:

Senator Little.

SENATOR LI TTLE: Vell, | think we
determned that, M. President, in the first
gquestion, that we're only tal king about
getting a record of cell phone presence when
there is an accident.

So the question was will the
pol i ceman have to note on the record, yes,
there was a cell phone present, will he have to
note whether it was reachabl e or grabbabl e by
the driver?

ACTI NG PRESI DENT BRESLI N: Do you
yield for that question, Senator Stavisky?

SENATOR STAVI SKY: Al'l the
| egislation requires is that the police
of ficer report whether there was a cell phone
in use at the tine of the accident.

ACTI NG PRESI DENT BRESLI N:

Senator Little.
SENATOR LI TTLE: My under st andi ng

was not, M. President, that it was whether it
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was in use, but whether there was the presence
of a cellphone in the car, when we first began

t hi s di scussi on.

ACTI NG PRESI DENT BRESLI N: I's
this on the bill, or are you asking a
guesti on?

SENATOR LI TTLE: No, |'m asking

anot her questi on.

ACTI NG PRESI DENT BRESLI N: Wul d
you continue to yield, Senator Stavisky?

SENATOR STAVI SKY: Yes.

Only if the cell phone was in use
and there was an accident. |If there was an
acci dent and the cell phone was not in use,
then it wouldn't apply.

SENATOR LI TTLE: So there will be
no -- nothing on --

ACTI NG PRESI DENT BRESLI N:

Through the chair.

SENATOR LI TTLE: Thank you,
through the chair. So there would be --
Senat or Stavi sky --

ACTI NG PRESI DENT BRESLI N: Wul d

you continue to yield, Senator Stavisky?
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SENATOR STAVI SKY: Yes.

SENATOR LI TTLE: So there would
be nothing on the report if the cell phone was
not in use at the tinme of the accident?

SENATOR STAVI SKY: That' s
correct.

SENATOR LI TTLE: And who
det ermi nes whet her the cel |l phone was in use at
the time of the accident?

ACTI NG PRESI DENT BRESLI N:

Through the chair.

SENATOR LI TTLE: M. President,
t hrough you.

ACTI NG PRESI DENT BRESLI N: Do you
continue to yield?

SENATOR LI TTLE: Who woul d
determine that they were in use? |Is it just
through a question of the driver: Wre you
using a cell phone? O does the policeman have
to ask and check it out and verify it?

ACTI NG PRESI DENT BRESLI N:

Senat or St avi sky.
SENATOR STAVI SKY: The applicabl e

section starts by saying every police or
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judicial officer to whom an accident resulting
ininury to a person shall have been
reported. That's line 4 of the bill.

ACTI NG PRESI DENT BRESLI N:
Senator Little.

SENATOR LI TTLE: Well, just to be

alittle nore clear, if | could ask another

guesti on.

ACTI NG PRESI DENT BRESLI N:
Certainly.

Do you continue to yield to Senator
Little?

SENATOR STAVI SKY: Yes.

ACTI NG PRESI DENT BRESLI N: You

may proceed.

SENATOR LI TTLE: So ny question
was how does the policenman determ ne whet her
the cell phone was in use. Does he ask to see
it? Does he ask the driver? Wat happens
her e?

ACTI NG PRESI DENT BRESLI N:

Senat or St avi sky.
SENATOR STAVI SKY: This requires

t he judgnent of the police officer.
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ACTI NG PRESI DENT BRESLI N:
Senator Little.

SENATOR LI TTLE: Thank you. If |
may, another question, M. President.

ACTI NG PRESI DENT BRESLI N:
Senat or Stavi sky, do you continue to yield to
Senator Little?

SENATOR STAVI SKY: Yes.

ACTI NG PRESI DENT BRESLI N: You
may proceed, Senator Little.

SENATOR LI TTLE: Si nce we have
| egi sl ation that you have to use a cell phone
hands-free, we're now going to determne -- do
you include using OnStar in a car, or using a
built-in cellphone in a car? And supposing
the policenman doesn't see a cell phone but
there is one built into the car; how does he
determ ne that?

ACTI NG PRESI DENT BRESLI N:
Senat or St avi sky.

SENATOR STAVI SKY: | happen to
have OnStar in my car. 1've never used it,
fortunately. And | don't think there's any

way they could determ ne except by contacting
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OnStar to see if it was in use at the tinme of
t he acci dent.

But generally speaking, if there is
an accident, OnStar will be notified
automatically when there is an inpact.

ACTI NG PRESI DENT BRESLI N:

Senator Little.

SENATOR LI TTLE: Thank you,

M. President. Another question, if I may, to
Senat or St avi sky.

ACTI NG PRESI DENT BRESLI N:

Senat or Stavi sky, do you continue to yield to
Senator Little?

SENATOR STAVI SKY: Yes.

ACTI NG PRESI DENT BRESLI N: You
may proceed.

SENATOR LI TTLE: Thank you.

By the sane token, if I'mdriving
my car and |'musing a built-in cell phone,
there is no cell phone actually to be seen.
Supposi ng ny cell phone is in ny pocketbook or
sonmet hing, and | have a Bluetooth in ny ear.
How does the policenman deternm ne that a

cel | phone has been used then?
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ACTI NG PRESI DENT BRESLI N:
Senat or St avi sky.

SENATOR STAVI SKY: He will not
have seen the cell phone, and therefore he
cannot determ ne whether the cell phone was in
use.

ACTI NG PRESI DENT BRESLI N:

Senator Little.

SENATOR LI TTLE: Thank you. |
have anot her question, because -- if | may.

ACTI NG PRESI DENT BRESLI N:
Through the chair.

Wul d you continue to yield,
Senat or St avi sky?

SENATOR STAVI SKY: Yes, | do.
And I'd Iike to respond in nore detail when
| --

ACTI NG PRESI DENT BRESLI N: o
ahead, Senator Stavisky.

SENATOR STAVI SKY: Let nme j ust
respond in alittle nore detail.

The existing statute says every
police or judicial officer to whom an acci dent

resulting ininjury to a person shall have
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been reported pursuant to the foregoing
provi sions of this chapter, shall imediately
i nvestigate the facts or cause the sanme to be
i nvestigated and report the matter to the
conmmi ssioner forthwith, provided, however,
that the report of the accident is made to the
police officer or judicial officer within five
days after such accident.

That is in the existing |law, and
that woul d cover the reporting of accidents.

ACTI NG PRESI DENT BRESLI N:
Senator Little.

SENATOR LI TTLE: Thank you. If |
may, also, | would like to ask the Senator --

ACTI NG PRESI DENT BRESLI N:
Senat or Stavi sky, do you continue to yield to
Senator Little?

SENATOR STAVI SKY: Yes.

ACTI NG PRESI DENT BRESLI N: You
may proceed, Senator Little.

SENATOR LI TTLE: | have a concern
for the accident report, because it is now
going to say that there was a cel |l phone which

may have been used, if he could determne it.
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Does he al so indicate on that report whether
you're using the cell phone in heavy traffic,
whet her the cell phone is being used on a rura
road?

| typically drive the Northway and
then, as many times, there are no cars ahead
of me or behind ne and | may be using a
cell phone. And it's not illegal.

So | have a concern that
eventually, if there is an accident, that now
we have a cause or sonmething that |egally they
can go after that person with that maybe is
not really factual

ACTI NG PRESI DENT BRESLI N:

Senat or St avi sky.
SENATOR STAVI SKY: I"mnot sure |

under st ood your question.

SENATOR LI TTLE: | did get a
little confusing in ny question, I'll admt.
ACTI NG PRESI DENT BRESLI N: You

may repeat, Senator Little.
SENATOR LI TTLE: Thank you. | am
concerned that if the accident report says

there is a cell phone that may have been used,
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does it also add other factors -- heavy

traffic, rural road, vacant area, stopped in

traffic, got hit frombehind -- so that
cell phone is not as big an indicator of
i nattention?

ACTI NG PRESI DENT BRESLI N:
Senator Stavisky, with the aid of Senat
Adans.

SENATOR STAVI SKY: Al ways.

The W-104 that we fill out

t he

or

if we

have an accident, and the MW-104A that the

police officer fills out, has all of these

conditions noted in the report. They t

al k

about road conditions, they tal k about the

envi ronnent, they tal k about glare and

| ane

mar ki ngs and all sorts of conditions that

occur on rural roads as well as on city

streets.

SENATOR LI TTLE: Thank you.

Anot her question, if | may.

ACTI NG PRESI DENT BRESLI N:

Senat or Stavi sky, do you continue to yield to

Senator Little?

SENATOR STAVI SKY: Yes.
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ACTI NG PRESI DENT BRESLI N: You
may proceed, Senator Little.

SENATOR LI TTLE: If there is a
cell phone in use in the car, nust it be the
driver who is using that cellphone? O could
it be a passenger or soneone in the back seat
or a passenger with the cell phone on
speaker phone?

ACTI NG PRESI DENT BRESLI N:

Senat or St avi sky.

SENATOR STAVI SKY: Al'l the
| egi slation says is that the police officer
shal | determ ne whether a nobil e tel ephone was
in use. It does not specify.

But presumably this is another
judgnment call on the part of the police
of ficer.

ACTI NG PRESI DENT BRESLI N:

Senator Little.

SENATOR LI TTLE: One nore tine |
woul d just ask, if | may, M. President.

ACTI NG PRESI DENT BRESLI N:

Senat or Stavi sky, do you continue to yield to

Senator Little?
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SENATOR STAVI SKY: Yes.

ACTI NG PRESI DENT BRESLI N: You
may proceed, Senator Little.

SENATOR LI TTLE: Shoul dn't the
| egi sl ati on say who was using the cell phone?
If the driver was using the cell phone, not the
passenger ?

ACTI NG PRESI DENT BRESLI N:

Senat or St avi sky.

SENATOR STAVI SKY: The purpose of
the legislation is to determ ne whether the
use of a cell phone was a contributing factor
i n causing the accident.

Now, if a passenger is using a
cel | phone and the person driving the car is
listening to the conversation and perhaps,
since it's going to be a hands-free device,
then the person who is driving the car nay be
participating in the cell phone discussion with
the outside party.

The point here is that we want to
determ ne how accurate the data is in
reporting accidents. The use of cell phones in

cars is totally underreported, as | indicated

Candyco Transcri ption Service, Inc.




© 00 ~N o o b~ w N P

N NN NN R R R R R R R R R R
A W N B O © W ~N O O M W N B O

1750

earlier, and that's the purpose of the
| egi sl ati on.

| can think of a lot of instances
where the person sitting in the passenger seat
hands the cel |l phone to the driver and says
"Here, you talk to them"™ Cbviously, the
cel | phone may belong to the person in the
passenger seat. But at the same tine, that's
what caused the accident, and that's what is
determined in the police report.

SENATOR LI TTLE: Thank you.

ACTI NG PRESI DENT BRESLI N:

Senator Little.

SENATOR LI TTLE: Thank you. One
nore question, if | nay.

ACTI NG PRESI DENT BRESLI N: One
nore question, would Senator Stavisky continue
to yield to Senator Little?

SENATOR STAVI SKY: Yes.

ACTI NG PRESI DENT BRESLI N: You
may proceed.

SENATOR LI TTLE: My fear here is
that we are | ooking at comng to the

concl usion that cell phone usage in a car by
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anyone is a distraction.

And | woul d have to ask the Senat or
if you don't feel -- or do you feel that
tal ki ng and having a conversation with soneone
in the passenger seat could be just as much of
a distraction as tal king, hands-free, to
someone on a tel ephone? Wat is the
di fference?

ACTI NG PRESI DENT BRESLI N:
Senat or St avi sky.

SENATOR STAVI SKY: W're
obvi ously not going to require everybody to
have one person in a car so there's nobody to
talk to.

ACTI NG PRESI DENT BRESLI N:
Senator Little.

SENATOR LI TTLE: Thank you. On
the bill, if I may.

ACTI NG PRESI DENT BRESLI N:
Senator Little, on the bill.

SENATOR LI TTLE: You know, |
drive a lot, and many of us who live in rura
areas drive a lot. Certainly far nore than

peopl e who live in Manhattan and t he boroughs
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of New York, | would guess. And there are
many di stractions when you're driving. But ny
fear here is that we're going pin cell phones
as being the biggest distraction while you're
driving a car.

Maybe just tal king to soneone in

the front seat, talking to sonmeone in the back

seat -- | will have to tell you that | have
six children, and at one time -- not now, but
at one tinme -- | drove around with five

chil dren under the age of 8. Now, if you
don't think that's a distraction, you don't
know what | was into.

But there are so many issues here.
We should pay attention to our driving. W
need to be nore attentive to our driving.
Zeroing in on cell phones is inappropriate
because we can have conversations, you can
have -- you could be listening to a GPS,
trying to find directions. You could be on
the OnStar. You could be on a cell phone that
is not in sight and you're tal king. You could
be tal king to yourself and be distracted. So

let's concentrate on getting people to pay
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attention to their driving, and we w |l have
saf er driving.

But because of so many issues
involved with this, and because of the focus
on the cell phone presence in the car, | intend
to vote no on this |egislation.

ACTI NG PRESI DENT BRESLI N: Thank
you, Senator Little.

Senat or Adans.

SENATOR ADAMNS: Thank you,

M. President.

| think that we need to --

ACTI NG PRESI DENT BRESLI N: Thi s
is on the bill, Senator Adans?

SENATOR ADAMS: On the bill, I'm
sorry.

ACTI NG PRESI DENT BRESLI N: On the
bill, Senator Adans.

SENATOR ADAMS: W need a little

clarification.

First of all, this is a good bill.
It fills a |oophole. Talking to soneone in
t he passenger seat, talking to soneone behind

the seat, having five children in the car,
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that's not against the | aw.

It's against the lawto talk on a
cel | phone while you're driving. You could get
a summons for that. A summons is in |ieu of
arrest.

If an officer cones to the scene
and there was an accident and he sees a beer
can in the car, he can question soneone about
that beer can: "Have you been drinking?" |If
the person is talking on the cell phone to
nerely inquire --

ACTI NG PRESI DENT BRESLI N: Excuse
me, Senator Adans.

Senator Little, why do you rise?

SENATOR LI TTLE: Thank you.
Wul d Senat or Adans respond to a question,
pl ease, a clarification?

SENATOR ADAMS: | will be nore
than willing to after | finish nmy thought.
"Il be nore than willing to yield to a
question after nmy finish ny thought, if it's
all right.

ACTI NG PRESI DENT BRESLI N: Fi ne.

SENATOR ADAMS: Ckay?
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If a police officer cones to the
scene and if the law is passed and he sees
that there's a cellphone in the car, for him
to inquire -- of course, no one is advocating
that he should search a person who's in a
crime. But the nmain purpose of the crinme is
to -- | nean the accident is to determne the
cause of the accident. That's why on the back
of the report you indicate the road
conditions, you indicate everything that wll
allow us to determne what's the cause of the
acci dent.

Now, what's the purpose of that?
Because, particularly in larger police
agencies like the NYPD, you gather all that
i nformati on and you use that information to
det erm ne what new | aws, what new procedures,
what new practices should be put in place. So
it's nore than just blam ng the cell phone;
it's trying to nmake the roadways safer. And
that information that's on that acci dent
report is used to analyze how do we nake the
roadways saf er

If we have a disproportionate
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nunber of accidents that are taking place due
to cel |l phone usage, then clearly you shoul d
not allow the problemto exist wthout

anal yzing those problens. Police officers on
the front Iine, their job is to investigate
and determ ne the cause of. If it's an
accident, if it's acrinme, if it's an injury,
that's their job.

And the nore information you
provide on the reports will allow you to do
that in an appropriate fashion and will allow
t hose who go back and anal yze the infornation
to determ ne how to prevent it from
reoccurring.

And | will yield to any question
that the Senator, ny coll eague, had.

ACTI NG PRESI DENT BRESLI N:

Senator Little, Senator Adans has consented to

yi el d.
SENATOR LI TTLE: Thank you.
Senator Adans, if | may -- through
you, M. President -- you nade a statenent

that it was not against the |law to have five

children in the car, et cetera, et cetera, but
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that it was against the lawto talk on a
cel | phone while you're driving.

That is not accurate. It is not
against the lawto talk on a cell phone while
you are driving. It is against the lawto
hol d the cell phone to your ear while you were
driving. You nay have hands-free, Bl uetooth,
OnStar, built-in phone. It is not against the
law to talk on a cell phone while you are
dri vi ng.

ACTI NG PRESI DENT BRESLI N:

Senat or Adans.

SENATOR ADAMNS: Thr ough you,

M. President. There was two things that I
pointed out. One, it's against the lawto
talk on a cell phone while you're driving --
and nmy indication to be corrected is while
holding it. Two, it's inportant for police
officers to be able to anal yze the cause of
the crime and go back and figure out how we
prevent future -- cause of the accident so we
can go back and figure out how to prevent
future accidents fromtaking place.

So yes, it's illegal on the surface
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to have a handhel d device, but it's also

i nperative for us to continue to anal yze what
caused the accident. And that information on
that report will give us that informtion.

ACTI NG PRESI DENT BRESLI N: Wy do
you rise, Senator DeFrancisco?

SENATOR DeFRANCI SCO | wonder if
Senat or Adans woul d answer a question.

SENATOR ADAMS: Yes, | wll.

ACTI NG PRESI DENT BRESLI N:

Senat or Adans has agreed to yield. You nay
ask your question.

SENATOR DeFRANCI SCO Thr ough
you, M. President. Wat | understand Senat or
Adans saying is that it's inmportant for a
police officer to do an investigation and
deternmine contributing causes of the accident,
and that's why this bill is inportant.

Is that basically the thrust of
what you're sayi ng?

ACTI NG PRESI DENT BRESLI N:

Senat or Adans.
SENATOR ADAMNS: Thr ough you,

M. President, | gave several reasons on why
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it's inportant.

One, it's illegal to use a handhel d
device. Two, the reason we have information
on accident reports is so that after an
accident it can be anal yzed and determ ned how
to prevent future accidents fromtaking place
by finding out what are the reasons for the
acci dent taking place.

SENATOR DeFRANCI SCO Wul d
Senat or Adans yield to another question?

ACTI NG PRESI DENT BRESLI N: W |
you continue to yield to Senator DeFrancisco,
Senat or Adans?

SENATOR ADAMNS: Thr ough you,

M. President, yes.

SENATOR DeFRANCI SCO And is it
fair to say, then, the reason it's inportant
for police officers to find the contributing
causes of the accident and report themis so
that you can hel p prevent future accidents?

ACTI NG PRESI DENT BRESLI N:

Senat or Adans.
SENATOR ADAMNS: Thr ough you,

M. President, | believe that is one of the
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reasons, yes.

SENATOR DeFRANCI SCO Ckay. And
| think this is ny last question.

ACTI NG PRESI DENT BRESLI N: Wul d
you continue to yield to Senator DeFrancisco,
Senat or Adans?

SENATOR ADAMNS: Anyt hi ng for
Senat or DeFr anci sco.

SENATOR DeFRANCI SCO Anyt hi ng?

ACTI NG PRESI DENT BRESLI N: You
may proceed, Senator DeFranci sco.

SENATOR DeFRANCI SCO kay, maybe
it will be two questions.

No, but the next question is
basically this. |If after an investigation and
the police officer determ nes that sonething
was not a contributing cause, is it fair to
say that there's absolutely no reason to have
to report sonmething that is not a contributing
cause to the accident?

ACTI NG PRESI DENT BRESLI N:

Senat or Adans.

SENATOR ADAMNS: Thr ough you,

M. President. Yes.
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And | don't believe the bill is
stating that if it wasn't a contributing cause
that it should be reported. And it should be
in the details of the accident report,
what ever information, additional, that the
police officer wants to provide.

SENATOR DeFRANCI SCO On the
bill.

ACTI NG PRESI DENT BRESLI N: Thank
you, Senator Adans.

Senat or DeFranci sco, on the bill.

SENATOR DeFRANCI SCO As | said
at the outset when | first got up to speak,
the current police report requires an
i ndi cati on of cell phone use or cell phone --
ei ther handhel d or not handheld -- be recorded
if it's a contributing cause. So that's the
law as it now exists.

And | think Senator Adans is
agreeing with ne that if it's not a
contributing cause, there is absolutely no
reason to indicate whether there's a cell phone
use or anything else if it's not a

contributing cause.
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So by this bill we're asking police
officers to put superfluous information in
their police report when it's not even a
contributing cause. And that's precisely why
| think the bill is not only unnecessary, but
it mcromanages police officers' obligations
and requires themto put information that is
really not relevant to anything other than
maybe to a social scientist who mght want to
under stand how many tines cell phones are used
whi |l e being driven.

So | appreciate that interchange.

ACTI NG PRESI DENT BRESLI N: Thank
you, Senator DeFranci sco.

Senat or St avi sky.

SENATOR STAVI SKY: Yeah, let ne
just sunmarize the purposes of the bill

ACTI NG PRESI DENT BRESLI N:

Senat or Stavi sky, on the bill.

SENATOR STAVI SKY: On the bill.

ACTI NG PRESI DENT BRESLI N: Excuse
me. Excuse nme, I'msorry. Senator Morahan,
why do you rise?

SENATOR MORAHAN: | was going to
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ask Senator Adans if he would yield.

ACTI NG PRESI DENT BRESLI N:

Senat or Adans, will you yield to Senator
Mor ahan?
SENATOR ADAMS: Yes, | wll.
ACTI NG PRESI DENT BRESLI N: You

may proceed.

SENATOR MORAHAN: Senator, | know
you have personal experience and therefore you
make a very good point and are able to clear
up sone of the concerns that Senator Stavisky
has.

Senat or Stavi sky, in her opening
expl anation, indicated that there's two sets
of data. One says there's a good reason to
believe -- | don't know how it was phrased
exactly -- why that there is a greater use of
cel |l phones related to accidents, and yet when
you | ook at the data fromthe Mtor Vehicles
that it's only |ike 400 out of 300, 000
acci dents.

So the inplication is that the
police officers aren't reporting those

i ncidents where the accident nay have been
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contributed to by the use of a cell phone.

| wonder, Senator, if the reason
for the difficulty in matching those nunbers
is because of the difficulty in determning
whet her a cel | phone was or was not used and a
contributing factor in the accident.

ACTI NG PRESI DENT BRESLI N:
Senat or Adans.

SENATOR ADAMNS: Wel |, through
you, M. President. And the reason that I
articulated why | felt this bill was inportant
is not because | only served as a patro
of ficer but, as you know, | noved up through
the ranks froma patrol officer to a sergeant
to a lieutenant and eventually to a captain.
That | fully understand what the officers are
doi ng where the rubber neets the road, and
that's in the street.

Otentines when you don't have
cl ear captions or clear discussions of what
you expect fromthe officers, sonetines they
mss it. This bill is going to make sure that
the officers clearly indicate, nunber one, if

a person is using the cell phone when there was
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an accident that's taking place. | think that
i s underreport ed.

And by using this nmethod that
Senator Stavisky is pointing out, we're going
to ensure we get an accurate reporting and we
make our roads safer. This information does
not hurt the safety on the roads; it hel ps the
safety on the roads.

SENATOR MORAHAN: WIl the
Senat or continue to yield?

ACTI NG PRESI DENT BRESLI N:

Senat or Adanms, will you continue to yield to
Senat or Mor ahan?
SENATOR ADAMNS: Thr ough you,
M. President, yes.
ACTI NG PRESI DENT BRESLI N:
Senat or Mor ahan.

SENATOR MORAHAN: So it's your
contention, Senator, that the reason for the
underreporting is that the police officers are
not follow ng what they ought to do and
they're not reporting when the cell phone is
truly part of the accident, and they're not

reporting it because there's nothing on the
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fornf?

ACTI NG PRESI DENT BRESLI N:
Senat or Adans.

SENATOR ADAMS: Thr ough you,

M. President. | amstating that -- officers
are not neglecting their responsibilities, I
am stating that Senator Stavisky is assisting
officers by clearly indicating the infornmation
that we should collect, and that is if a
cel | phone was used in an accident.

And she's attenpting to clarify to
make our officers' job easier to properly
report when a cel |l phone nmay be the
contributing cause of an accident.

SENATOR MORAHAN: Thank you,
Senat or .

Thank you, M. President.

ACTI NG PRESI DENT BRESLI N: Thank
you, Senator Morahan.

Senat or Lanza.

SENATOR LANZA: Thank you
M. President.

M. President, would the sponsor of

the bill yield for a question?
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ACTI NG PRESI DENT BRESLI N:

Senator Stavisky, will you yield to Senator
Lanza for a question?

SENATOR STAVI SKY: Yes.

ACTI NG PRESI DENT BRESLI N: You
may proceed, Senator Lanza.

SENATOR LANZA: M. President, |
understand fully the notivation behind this
bill. | think anything we can do to
reasonably restrict the sort of distractions
that | ead to autonobile accidents in this
state, we ought to do that.

And | had intended to support this
and vote in favor of this legislation. But in
listening to the discussion this afternoon, |
have sone concerns that | would hope the
sponsor woul d address.

And I'd Iike to go back to the
i ssue of whether or not and how the police
of ficer would determ ne whether or not a
nobi | e phone was in use. And | think Senator
Stavi sky stated that it would be in the
judgnment of the police officer as to howto

deterni ne that.
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So I'm asking the sponsor what that
neans. |f the police officer, in his or her
judgnent, believes that in order to nake that
deternmination that he or she ought to see the
phone, woul d that be perm ssible under this
| egi sl ati on?

ACTI NG PRESI DENT BRESLI N:

Senat or St avi sky.

SENATOR STAVI SKY: There woul d be
a nunmber of ways in which the police officer
could determne if a cell phone was in use at
the time of the accident.

For one thing, if the police
of ficer could visually observe the phone.
Secondly, there nay be witnesses. He can
certainly ask the witnesses what happened.
There may be second- and third-party
wi tnesses. Perhaps the victim the other
party, if there are two cars involved, wll
say "l saw the person tal king on the phone."
There may be bystanders who may have witnessed
the accident, and they can report to the
police officer their observations of the

acci dent .
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And, obviously, they can ask the
driver directly: "Wre you on a cell phone
when this accident occurred?”

ACTI NG PRESI DENT BRESLI N:

Senat or Lanza.

SENATOR LANZA: M. President,
woul d t he sponsor continue to yield for a
guesti on?

ACTI NG PRESI DENT BRESLI N:

Senator Stavisky, will you continue to yield

to Senator Lanza?

SENATOR STAVI SKY: | think | have
a call. Yes.
ACTI NG PRESI DENT BRESLI N: You

may proceed, Senator Lanza.

SENATOR LANZA: Thank you
Through you, M. President.

That's all fair. | think those are
all reasonable ways in which a police officer

can determ ne whether or not a cell phone was

in use.

But | go back to the one question
of judgnent. If in the judgnment of a police
of ficer -- when you tal k about visually
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determining that a cell phone is in use, |I'm
just trying to understand what that neans. |If
a police officer sees a cell phone present,
woul d a police officer then be able, under
this legislation, to demand -- to see whet her
or not a phone is in use you would have to
actually nore than see the phone, you would
have to take possession of the phone,
arguably. |If the phone were off at that
poi nt, you would have to turn the phone on.
You' d have to see whether or not a call was
pl aced. You would have to |l ook at to whomthe
call was placed, at what tine the call was
pl aced.

And so I"'masking if the police
of ficer at an acci dent scene determ ned
visually that there was a phone present and
the police officer requested to have
possessi on of that phone, would the driver of
the car be required to hand over possession of
the phone to the police officer so that the
police officers can then exam ne and
i nvestigate that tel ephone?

ACTI NG PRESI DENT BRESLI N:
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Senat or St avi sky.

SENATOR STAVI SKY: | am not an
attorney, and | don't know whether that woul d
constitute self-incrimnation. However, there
is a period of five days to follow up with an
acci dent investigation.

Secondly, presumably the police
officer, in the nature of being a police
officer, will exhibit judgnmental qualities
that they can bring to bear, certain
experiences in training and an experience as a
police officer, so that they can determne if
a phone was in use.

SENATOR LANZA: M. President,
woul d t he sponsor continue to yield?

ACTI NG PRESI DENT BRESLI N:

Senator Stavisky, will you continue to yield
to Senator Lanza?

SENATOR STAVI SKY: Yes.

ACTI NG PRESI DENT BRESLI N: You
may proceed, Senator Lanza.

SENATOR LANZA: Thank you
M. President. Through you.

So I"'mstill trying to understand
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this. Assuming that this is an accident scene
and not a crime scene, and taking the Fifth
Amendrent out of the equation here, if a
police officer requested that the driver hand
over possession of the phone to the police

of ficer so that the police officer can then
turn the phone on and view what calls were
made and when they were nade and to whom t hey
were made, would the driver of the car at an
acci dent scene be required, under this

| egislation, to turn that phone over to the
police officer?

ACTI NG PRESI DENT BRESLI N:

Senat or St avi sky.

SENATOR STAVI SKY: | don't
believe so. Al this legislation does is ask
that the investigating officer determne if a
phone was in use at the tinme of the accident.

ACTI NG PRESI DENT BRESLI N: Thank
you, Senator Stavisky.

Senat or Lanza.

SENATOR LANZA: On the bill.

ACTI NG PRESI DENT BRESLI N:

Senat or Lanza, on the bill.
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SENATOR LANZA: Thank you
M. President.

And | want to thank the sponsor,
Senat or Stavisky, for yielding to the
guestions and for engaging in this discussion.
And again, | agree that anything we can
reasonably do to renove di stractions from
drivers that would hel p decrease the nunber of
aut onobi | e accidents is a good thing.

But the sponsor said that she was
unclear with respect to whether or not a
driver would be required to turn the phone
over to a police officer at the scene of the
accident. And I'munclear on that as well, in
reading this legislation. | think that's
sonmet hing that ought to trouble all of us.

| recall |ast year when | egislation
was proposed on this side of the aisle with
respect to a police officer asking someone
their nane and that required that that person
actually be truthful in giving that response.
There was a | ot of opposition, and in fact
that bill did not pass here. And | think

there was a reasonabl e di scussi on on t hat
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front.

So if this legislation would
require -- renmenber, nost accident scenes are
not crine scenes. The majority of accident
scenes in this state are not crine scenes.

And so | think it would be helpful to be able
to gather information so that we can nake
better laws so that we can protect citizens so
that we can reduce acci dents.

But I'm concerned that this bil
either is not practical, not workable, or goes
too far. And because of that concern, | would
ask the sponsor to revisit this and tighten
the legislation up to make sure that we just
address this concern that | have that in fact
we are turning accident scenes into crine
scenes, authorizing police officers to go
further than perhaps the state and the United
States Constitution would all ow

And for that reason, I'mgoing to
vot e agai nst this |egislation.

ACTI NG PRESI DENT BRESLI N: Thank
you, Senator Lanza.

Are there any other Senators

Candyco Transcri ption Service, Inc.




© 00 ~N o o b~ w N P

N NN NN R R R R R R R R R R
A W N B O © W ~N O O M W N B O

1775

wi shing to be heard?

Senat or Stavi sky, on the bill.

SENATOR STAVI SKY: Very briefly.

There's no crinme involved in this
bill. It sinply is areporting bill. And I
think that has to be made clear. You're
sinmply asking was the cell phone a contributing
factor to the accident.

| quoted sone nunbers of 300 and
sone odd thousand accidents. There were, in
2007, al nost 190, 000 acci dents in New York
State al one where the human factor played a
role in the accidents, and only 478 were
reported as involving a cell phone. dearly,
that nunber is underreported. Cearly.

AAA | ast year stated that dialing a
handhel d device resulted in triple the odds of
bei ng i nvolved in an accident. Rochester
Institute of Technol ogy has done a | ot of
research in this. They use the quadruple
factor of a cell phone and the correlation
bet ween a cel | phone and an acci dent.

Interestingly, the nunber of

cel | phones in use today has nmushroonmed. Many
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peopl e do not have a land Iine anynore, they
use the cell phone. In 2001, for exanple, a
study at the University of Uah said there
were 160 mllion cell phone subscribers in the
United States. And in 2007, there were

255 million cell phone subscribers. That's a
| ot of cell phones.

And yet in New York State, we're
only reporting 478 were a factor in an
autonobil e or a vehicular accident. And |
think we've got to determi ne that this nunber
i s underreport ed.

Thi s does not provide a penalty.
It sinply says -- sinple question -- was a
cell phone in use at the time of the accident.
That's all. They're not asking for anything
el se except was a cel |l phone in use.

Thank you for your patience,

M. President.

ACTI NG PRESI DENT BRESLI N: Thank
you, Senator Stavisky.

Senat or Crai g Johnson.

SENATOR CRAI G JOHNSON: M.

President, will the sponsor yield for a couple
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of qui ck questions?

ACTI NG PRESI DENT BRESLI N:
Senator Stavisky, will you yield to Senator
Crai g Johnson?

SENATOR STAVI SKY: Yes.

SENATOR CRAI G JOHNSON: Thank
you, M. President. Through you.

Just, Senator Stavisky -- and |
appl aud you on this bill. As you know, | ama
cosponsor with you on it. | just want to ask

you a question.
For nobile tel ephone, does that
i nclude a Bl ackberry and the use of a
Bl ackberry at the sane tinme?
ACTI NG PRESI DENT BRESLI N:
Senat or St avi sky.
SENATOR STAVI SKY: My Bl ackberry

has a tel ephone on it. So the answer woul d be

yes.

SENATOR CRAI G JOHNSON: Ckay.
Thank you very nmuch. To explain nmy vote -- on
the bill, thank you. | get those confused
soneti mes.

And | want to thank all the nenbers

Candyco Transcri ption Service, Inc.




© 00 ~N o o b~ w N P

N NN NN R R R R R R R R R R
A W N B O © W ~N O O M W N B O

1778

fromboth sides of the aisle who have
partici pated and of fered sone very inportant
guestions and sone inportant insights on this
pi ece of | egislation.

But |I' m supportive of this
| egislation. And | applaud you, Senator
Stavi sky, on this inportant piece of
| egi sl ation. Because it's becone too clear
that oftenti nes we have a nunber of accidents
that are as a result of sonebody talking on
the phone. As we drive up and back through
the Thruway or sone of us who, you know, take
the tine, we see and we can see people stil
haven't | earned and are still driving while
hol di ng that cell phone. Still can't invest in
a Bluetooth or haven't purchased a new car
that maybe has the actual Bluetooth within the
car. They still haven't gotten it.

Not wi t hst andi ng the fact that you
can see oftentimes, on the nightly news, a
tragedy that unfolds involving the death of
sonmebody' s | oved one at the hands of a driver
who was too busy tal king on a nobile tel ephone

while holding it.
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| don't think it's asking too nuch
that in this small amendnent, in this
i nportant piece of legislation to start
creating a report and start getting that
information so we as Senators, if we need to
take appropriate steps, can do so.

Because that's what reports do. W
have reports done all the tinme, and the result
of those reports oftentinmes give this great
body the insight and the information to pass
tough crinme laws. Yesterday in the Senate
I nvestigations Conmttee we heard testinony
fromthe nmenbers of the SIC who tal ked about
their report on met hanphetam ne and were proud
of the fact that that report on
nmet hanphet am ne had the State Senate enact
tough | aws prohibiting the sal es of
nmet hanphet am ne

Sanme here, that hopefully, if need
be, we can use the reports that maybe cone
out, these police reports that cone out, to
maybe pass even tougher |aws, if necessary, to
deal with -- | still feel it's a real problem

when it conmes to sonebody driving while using
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a handhel d cel | phone while holding onto it.
And so | appl aud you, Senator
Stavi sky. | support this great piece of
| egislation. | thank the nmenbers for
participating in this debate. And I wll be
voting yes, M. President. Thank you.
ACTI NG PRESI DENT BRESLI N: Thank
you, Senator Johnson.
The debate is closed.
The Secretary will ring the bell
Read the | ast section.
THE SECRETARY: Section 2. This
act shall take effect on the 180th day.
ACTI NG PRESI DENT BRESLI N: Cal
the roll.
(The Secretary called the roll.)
ACTI NG PRESI DENT BRESLI N:

Senator Marcellino, to explain his vote.

SENATOR MARCELLI NG, Yes,
M. President, thank you. | wish to explain
nmy vote.

This bill I think is a reach. M
original bill on the cell phone use requires

the comm ssioner of notor vehicles to issue
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the very report that Senator Stavisky w shes
to obtain as to the nunber of accidents

i nvol ving cel | phone usage. And that shoul d be
reported, and the conm ssioner is required to
do so by that | egislation.

What we are saying here is that a
police officer should use his or her best
judgnment to as to whether this actually
occurred. Because the police officers
99 percent of the tine aren't at the scene
when the incident occurs. They're not
witnesses to the act. They didn't see it
happen. Rarely does an acci dent happen right
in front of a police officer.

So either the police officer
doesn't see it and he's going to rely upon the
testi mony of soneone else as to the
accuracy -- and we all know the accuracy of
eyewi t nesses i s questionable at best. So the
determ nati on based on -- the fact is based on
sonmeone el se's second or thirdhand judgnent at
best .

| don't think anybody in this

chanber would like to have their careers rest
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on the judgnment, the second or thirdhand

j udgnment of sone nonw t nessing agent as to the
facts of a case or an incident that may or may
not have occurred.

This is dangerous. W' re opening
up a major can of wornms here, and | don't
think we want to go that far. | don't think
the bill's sponsor intended this bill to go
that far. But in fact it sets a precedent
that makes nme worry about the civil rights of
i ndi vidual s invol ved here. They're going to
have to go in and search phone records to nake
an accurate determnation. That is the only
way you can deternmine if a cell phone was in
fact in use at the nonent of the accident.

That is, if you can establish accurately the
time that the accident occurred.

M. President, this bill has a
probl em and needs to be anended to fix the
problem There are several of them but it
needs to be anended before it goes forward. |
recommend the sponsor do that.

I"mgoing to vote no on this

| egislation. But | do look forward to it
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bei ng reintroduced in a corrected formso |
can vote for it. But in this case | have to
vot e no.

ACTI NG PRESI DENT BRESLI N:
Senator Marcellino to be recorded in the
negati ve.

Senat or DeFranci sco, to explain his
vot e.

SENATOR DeFRANCI SCO. Yes, I'm
going to vote in the negative as well.

Ri ght now the police reports
require that if a cell phone is being used,
ei ther handhel d or otherwise, that it's got to
be reported if it's a contributing cause. And
if it's a contributing cause, then it's
relevant, it has some useful ness for people to
have with respect to future accidents.

To suggest that we just have to

have the police officer nake a guess whet her

or not a cell phone was being used -- and even
if it was, if it's not a-- if it's a
mechanical -- if it's one where you put on

your ears, whatever that's called, and it's

not -- and the Bl uetooth does not contribute
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to the accident, then what's the point? It's
legal to do it, so what's the point of
recording sonmething that's irrelevant? It's
i ke saying there were 17 people on the corner
when the acci dent happened. Wo cares?

And | astly, and | think which is
al so inportant, now let's suppose we do this
and police officers waste their tine putting
information on that's totally irrelevant to
the accident. Now we got that information,
what are we going to do then? Qutlaw the use
of cell phones, which are already outl awed?
What are we going to do with the information?

So there's absolutely no reason for
this bill, and it provides additional work
that the police officer has to do for
absol utely no reason.

Thank you.

ACTI NG PRESI DENT BRESLI N:
Senat or DeFrancisco will be recorded in the
negati ve.

Announce the results.

THE SECRETARY: Those recorded in

t he negative on Cal endar Number 59 are
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Senat ors DeFranci sco, Flanagan, O Johnson,
Lanza, Little, Marcellino, Robach, Seward and
Wnner. Al so Senator Larkin. Al so Senator
Nozzolio. Also Senator Leibell

Absent from voting on Cal endar
Nunber 59: Senator Hannon.

Excused: Senators Alesi, Farley,
and Sal and.

Ayes, 46. Nays, 12.

ACTI NG PRESI DENT BRESLI N: The
bill is passed.

Senator Klein, that conpletes the
readi ng of the controversial cal endar.

SENATOR KLEI N: M. President,
can you call on Senator Ruth Hassell-Thonpson
for a brief announcenent.

ACTI NG PRESI DENT BRESLI N:
Senat or Hassel | - Thonpson.

SENATOR HASSELL- THOVPSON: Yes,
t hank you, M. President.

| just would |i ke to announce t hat
i medi ately foll owi ng session there will be a
neeting of the Majority Conference in the

Maj ority Conference Room in Room 332. Thank
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you.

ACTI NG PRESI DENT BRESLI N:
Senat or Kl ei n.

SENATOR KLEI N: M. President, is
there any further business at the desk?

ACTI NG PRESI DENT BRESLI N:
Senator Klein, the desk is clear.

SENATOR KLEI N: Ther e bei ng none,
I nove we adjourn until Thursday, March 26th,
at 11: 00 a. m

ACTI NG PRESI DENT BRESLI N: There
bei ng no further business to cone before the
Senate, on notion, the Senate stands adjourned
until Thursday, March 26th, at 11:00 a. m

(Wher eupon, at 4:27 p.m, the

Senat e adj ourned.)
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