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PROCEEDI NGS

ACTI NG PRESI DENT MORAHAN: The
Senate will conme to order.

| ask everyone here please to rise
and repeat with ne the Pl edge of All egi ance.

(Wher eupon, the assenbl age recited
the Pl edge of Allegiance to the Flag.)

ACTI NG PRESI DENT MORAHAN: In the
absence of clergy, | ask that we take a nonent
of silence.

(Wher eupon, the assenbl age
respected a nonent of silence.)

ACTI NG PRESI DENT MORAHAN:

Readi ng of the Journal.

THE SECRETARY: In Senat e,
Tuesday, March 8, the Senate met pursuant to
adj ournnent. The Journal of Monday, March 7,
was read and approved. On notion, Senate
adj our ned.

ACTI NG PRESI DENT MORAHAN:

Wt hout objection, the Journal stands approved
as read.

Presentation of petitions.

Messages fromthe Assenbly.

Messages fromthe Governor
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Reports of standing conmttees.

Reports of select commttees.

Comuni cations and reports from
state officers.

Motions and resol utions.

Senat or Skel os.

SENATOR SKELGCS: M. President, |
nove that we adopt the Resol ution Cal endar,
with the exception of Resolution 741.

ACTI NG PRESI DENT MORAHAN: Al in
favor of adopting the Resol ution Cal endar,
with the exception of one resolution, 741,
signi fy by saying aye.

(Response of "Aye.")

ACTI NG PRESI DENT MORAHAN:

Opposed, nay.

(No response.)

ACTI NG PRESI DENT MORAHAN: The
Resol ution Cal endar is adopted.

Senat or Skel os.

SENATOR SKELGCS: Thank you, M.
Presi dent .

Resol ution 741, by Senator Libous,
could we have it read inits entirety and nove

for its imredi ate adopti on.
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ACTI NG PRESI DENT MORAHAN: The
Secretary will read.
THE SECRETARY: By Senat or

Li bous, Legislative Resolution Nunber 741,
congratul ati ng the Chenango Forks H gh Schoo
Foot bal | Team and Coach Kel sey G een upon the
occasi on of capturing its second consecutive
New York State Cl ass B chanpi onship

"WHEREAS, Excellence and success in
conpetitive sports can be achieved only
t hrough strenuous practice, teamplay and team
spirit, nurtured by dedi cated coachi ng and
strategi c planning; and

"WHEREAS, Athletic conpetition
enhances the noral and physical devel opnent of
t he young people of this state, preparing them
for the future by instilling in themthe val ue
of teamwork, encouraging a standard of healthy
living, inparting a desire for success, and
devel opi ng a sense of fair play and
conpetition; and

"WHEREAS, The Chenango Forks Bl ue
Devils Hi gh School Football Team are the New
York State C ass B chanpions for the second

strai ght year; and
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"WHEREAS, the Blue Devils defeated
Rye Hi gh School 48-0, in a rematch of | ast
year's Class B Title Gane, to finish the 2004
season with a perfect 13-0 record; and

"WHEREAS, Senior quarterback Tim
Batty was named the gane's Mst Val uabl e
Pl ayer for the second consecutive year, and
Matt Faughnan was naned Most Val uabl e
O fensive Lineman; and

"WHEREAS, The team s extraordinary
defense continued its season of dom nance by
shutting out a Rye teamthat has averaged nore
than 27 points per ganme during its season; and

"WHEREAS, The athletic tal ent
di spl ayed by this tanme is due in great part to
the efforts of Coach Kel sey Green and his team
of outstandi ng assi stant coaches, skilled and
inspirational tutors respected for their
ability to devel op potential into excellence;
and

"WHEREAS, Sports conpetition
instills the values of teamwrk, pride and
acconpl i shnment, and Coach Kel sey Green and his
out standi ng athl etes have clearly nade a

contribution to the spirit of excellence which
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is a tradition of Chenango Forks Hi gh School;
now, therefore, be it

"RESCLVED, That this Legislative
Body pause in its deliberations to
congratul ate the Chenango Forks Hi gh Schoo
Football Team its menbers -- TimBatty, Kevin
Purce, Rick Mrabito, Tim O Branski, Ben
Farnham Ji m Ni chol son, Tim G een, Dave
Fal con, Jason Chier, John Florance, Jarred
Wells, Tyler Spencer, Joe Nichol son, Ben
Col | i ngwood, Chris Kwartler, Dylan Rittenburg,
Drew Hessney, Al ex Sabo, N ck Tarnowski, Brian
Baxter, Joe Cippolina, Alex WIlliams, Tim
Bri ggs, Storm VanDoorn, Josh Preston, Kyle
Firmstone, Josh Cary, Dave Fendi ck, Ben Lew s,
Luke Parga, Jesse Sherman, Brad Watson, Brian
Hal I, Matt Faughnan, Randy Riley, Ed Sanson,
Adam St anpfl er, Zach Vredenburgh, and Justin
Brewer -- Assistant Coaches Dave Chi ckanosky,
Dave Hogan and John Petl ey, and Coach Kel sey
Green on their outstandi ng season and overal |
teamrecord; and be it further

"RESCLVED, That copies of this
resol ution, suitably engrossed, be transnitted

to the Chenango Forks Hi gh School Foot bal
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team and to Coach Kel sey Green."

ACTI NG PRESI DENT MORAHAN:
Senat or Li bous.

SENATOR LI BOUS: Thank you, M.
Presi dent .

M. President, it's an honor for nme
to stand here again for the second consecutive
year to honor the Chenango Forks Foot bal
Team This is their second state chanpi onship
in the |ast two years.

They actually had gone to the state
chanpi onshi ps three years in a row. After
getting there the first time, they figured it
out and got it right, were able to win |ast
year and again this year.

And as a matter of fact, M.
President, this team along with the team| ast
year, is undefeated. They have never |lost a
ganme and certainly carried that tradition into
the Done at Syracuse this year when they took
on a teamfrom Rye, a teamthat was averagi ng
about 27 points a gane during their regul ar
season. And, quite frankly, in the second
hal f of the gane that team never nmde it past

t he Chenango Forks 48-yard line. And if you
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| ook at the size of sone of these young nen,
think you' Il understand why.

W have sone individuals -- and
certainly we named all the individuals on the
team But the entire team was successful
again this year because of teameffort.

Certainly, while there are key
pl ayers -- and again, quarterback TimBatty
was naned the Most Val uabl e Player of the gane
and Matt Faughnan was the Most Val uabl e
O fensive Lineman of that game in a superb
performance -- it is a team M. President,
that comes together, that allows those
i ndi vi dual players to do what they can do
best. And this teamcertainly has played well
t oget her over the past couple of years, and
again for a very, very successful season

I want to al so congratul ate Coach
Green, because certainly Coach G een has sone
very special skills. He's been able to put
t oget her a chanpi onshi p team during the past
two years, and certainly taking this teamto
the state finals in the previous year. That
is a very, very rare talent.

And, Coach, you shoul d be appl auded
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for your hard work and dedi cati on and what you
do for these young nen.

M. President, it is always an
honor for this body to -- Madam President. |
did not see the change. Excuse nme, Madam
Presi dent .

It is always an honor for this body
to honor those young nen and wormen who are --
who excel in athletics. And in this case it
is a special honor, because they cone back for
a second year.

This is a very special group of
young nen. They do well acadenically. They
have served their conmunity well and given
great pride to not only Chenango Forks, but
al so to Broone County.

There's al so an additional thing
I"d like to add, Madam President, is that
there's anot her individual who has sone great
pride who's joined us in the chanber today,
and that's forner Mnority Leader of the
Assenbly C arence Rappl eyea, who's over here
by the clock. H's grandson Zach is again on
t he team

And he too shares with us today,
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Rapp, the joy and pride not only of the
chanpi onshi p that these boys have won, but
certainly special on behalf of your grandson.

So, Madam President, it is again a
pl easure for ne to present to this body the
chanpions of the Class B Title in New York
State, the Chenango Forks Bl ue Devils.

THE PRESI DENT: The questi on,
then, is on the resolution. All those in
favor signify by saying aye.

(Response of "Aye.")

THE PRESI DENT: Opposed, nay.

(No response.)

THE PRESI DENT: The resolution is
adopt ed.

Congratul ati ons and best wi shes for

sim | ar success.

(Appl ause.)
THE PRESI DENT: Senat or Skel os.
SENATOR SKELGCS: Madam Pr esi dent ,

are there any substitutions to be nmade at the
desk?

THE PRESI DENT: Yes, there are,
Senat or .

SENATOR SKELGCS: Thank you. |If
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we could make themat this tine.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: On page 8,
Senat or Oppenhei ner noves to di scharge, from
the Conmittee on Investigations and Gover nment
Operations, Assenbly Bill Nunmber 1877 and
substitute it for the identical Senate Bill
Nunber 949, First Report Cal endar 240.

THE PRESI DENT: The substitution
i s ordered.

Senat or Skel os.

SENATOR SKELGCS: Thank you. |If
we could go to the noncontroversial reading of
t he cal endar.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: Cal endar Numnber
14, by Senator Trunzo, Senate Print 150A, an
act to amend the Penal Law, in relation to the
unl awf ul sal e of tobacco.

THE PRESI DENT: Read the | ast
secti on.

THE SECRETARY: Section 3. This

act shall take effect inmediately.
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THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 42.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Numnber

91, by Senator Colden, Senate Print 1942, an

act to anend the Elder Law, in relation to a

bill of rights of senior citizens.

THE PRESI DENT: Read the | ast
secti on.

THE SECRETARY: Section 2. This

act shall take effect inmediately.
THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 42.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Numnber

152, by Senator Alesi, Senate Print 965, an
act to amend the Penal Law, in relation to
endangering the welfare of a child.

THE PRESI DENT: Read the | ast
secti on.

THE SECRETARY: Section 2. This
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act shall take effect on the first of

Novenber .
THE PRESI DENT: Call the roll
(The Secretary called the roll.)
THE SECRETARY: Ayes, 42.
THE PRESI DENT: The bill is
passed.
THE SECRETARY: Cal endar Numnber

153, by Senator Padavan, Senate Print 1138, an
act to anmend the Penal Law, in relation to the
di sposal of allegedly stolen notor vehicles.
THE PRESI DENT: Read the | ast
secti on.
THE SECRETARY: Section 2. This

act shall take effect on the first of

Novenber .
THE PRESI DENT: Call the roll
(The Secretary called the roll.)
THE SECRETARY: Ayes, 43.
THE PRESI DENT: The bill is
passed.
THE SECRETARY: Cal endar Numnber

172, by Senator Vol ker, Senate Print 2727 --
SENATOR SCHNEI DERMAN: Lay it

asi de.
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THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Numnber
173, by Senator Little, Senate Print 1615, an
act to provide for the application of a | oca
| aw.

THE PRESI DENT: Read the | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 43.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Numnber

178, by Senator Robach, Senate Print 1469, an
act to anmend the Highway Law, in relation to
the designation of the Erie Canal Expressway.

THE PRESI DENT: Read the | ast
secti on.

THE SECRETARY: Section 3. This
act shall take effect inmediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

Candyco Transcri ption Service, Inc.




© 00 ~N o o b~ w N P

N NN N NN R PR R R R R R R R
O A W N B O © O N o 00 »h W N L O

860

THE SECRETARY: Ayes, 43.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Numnber

180, by Senator Little, Senate Print 1881, an
act to anmend the Highway Law, in relation to
the designation of a portion of the state
hi ghway system

THE PRESI DENT: Read the | ast
secti on.

THE SECRETARY: Section 3. This
act shall take effect inmediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 43.

THE PRESI DENT: The bill is
passed.

Senat or Skel os, that conpletes the
readi ng of the noncontroversial cal endar.

SENATOR SKELGCS: Thank you, Madam
President. |If we could have the bells rung at
this tine to let the menbers know that we are
going to the controversial reading of the
cal endar.

THE PRESI DENT: The Secretary
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will ring the bell.

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
if we could now go to the controversia
readi ng of the cal endar.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: Cal endar Numnber
172, by Senator Vol ker, Senate Print 2727, an
act to anmend the Crimnal Procedure Law, in
relation to capital punishnent.

SENATOR SCHNEI DERVAN
Expl anati on.

THE PRESI DENT: Senat or Vol ker,
an expl anati on has been requested.

SENATOR VOLKER: Madam Pr esi dent,
this is -- the bill in question here, Senate
2727, is alnost identical to a bill that this
house passed | ast year. There are a few m nor
changes in it.

But it is a bill that deals wth,
obvi ously, one of the npbst serious issues of
our time, the death penalty, sonething that it
has been ny lot to carry. |In fact, | guess |

have to say ny famly's lot, since ny father
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wote the mnority report to the Bartlett
Commi ssion in 1964 and predicted at the tine
that -- because he knew the death penalty was
going to go down, and he predicted a huge and
massi ve increase in nmurder and violent crine.
And of course he was totally right.

And he predicted at that tinme that
sonmetinme in the future people would get fed up
with it and they would start passing very
tough crimnal statutes, and eventually they
woul d get back to the death penalty. And then
the nurder rate would drop down again. And
then, when the nurder rate was at a big | ow,
all of a sudden, particularly in New York
City, they would start saying: WelIl, | guess
we don't need the death penalty, it's a bad
thing. And then there would be a nove to get
rid of it.

Wll, we're in that phase now.

It's been ten years since we passed the death

penalty statute, alnost to the day. | was
| ooking at the -- | have it right here, it was
March 6th. In fact, Senator Klein was then

Assenbl yman Kl ei n and was one of the people

that voted for it.
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There are only 28 peopl e here that
were here in 1995. The Assenbly -- and |'ve
got the nunbers here sonewhere. W researched
this very thoroughly. The way we | ook at it,
ultimately, when this is voted on by the
Assenbly, you don't do it really by
i ndi vidual s as nmuch as by districts.

W expect -- and we may be wong --
that the sane districts pretty well will vote
the sane way. Despite what the nedi a says,
because they don't really understand that this
is not a plebiscite vote. W have a
denocracy, not a plebiscite kind of situation.

The issue here really does not
relate to the death penalty as such. Let's
be -- let's understand. In ten years, the
Court of Appeals, that's known to be very
|iberal -- | guess you'd have to call them
anti-Legi slature, because they've really done
us in on budget matters and a whol e series of
other things -- couldn't find anything really
substantial in our death penalty bill to
declare it unconstitutional. Al the attacks
on the death penalty have been procedural.

And we realized, by the way, |ast
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year that they'd have to find sonething el se.
So what's fascinating is the provision that
the Court of Appeals is attacking, many of us
beli eved was the other -- the reverse, that we
t hought it was nore pro-inmate. But if you're
anti-death penalty -- the four judges, in ny
hunbl e opi ni on, showed exactly what they
t hought. They | ooked at it fromthe
anti-death penalty side, just as Dick
Dol I'i nger, who argued this provision with ne
on the floor, did. And he |ooked at it from
the anti-death penalty provision because he
was anti-death penalty.

What the Court of Appeals saidis
that they're so afraid of the death penalty
t hat somehow people in the jury would get into
a huge fight and say they're afraid to let a
deadl ock happen, because then the person could
get out after 25 years or whatever it is
because of the way the law is now.

That doesn't rank very highly, by
the way, with the feeling for juries. And I
have to say this, and then I'lIl get right into
this and be quick. Mny of the top crimna

| awyers in this state that |'ve tal ked to,
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many of them anti-death penalty, were very

upset at this decision. |In fact, sonme judges
who are friends of mne, who are -- as | said,
they're not pro-death penalty -- because they

felt this was an attack on the jury system

And that is happening, by the way,
all over the country. The judges are
overruling not only | egislatures but juries,
because they feel that judges have a better
under st andi ng and shoul d be all owed to nmake
deci sions on the | aw

That's wong. The whol e system of
government in this country is based on a jury
of your peers and the opportunity for |oca
peopl e to make decisions in those cases. And
| only point that out; you can argue whet her

you're right or wong or anything you want.

This Governor's programbill is
very sinple, really. [It's a procedura
matter. This bill deals with the decision of

the Court of Appeals in People vs. LaVvalle.
No one, by the way, disputes the fact that
LavVal l e was guilty.

As a matter of fact, in all the

nmur der cases the issue of guilt has never been
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an issue. In fact, no one who's been executed
in this country in the 28 years since the
Suprene Court restored it -- oh, there have
been sone disputes about it. No one has
really been found to be executed when
innocent. | want to point that out.

There have been cases where peopl e
have been found guilty and then -- in
[I'linois, for instance, because of DNA and
some other things -- they were |l et go because
of evidence. But no one has been executed who
has | ater been found to be innocent.

What this bill does, it says that
those convicted of first-degree nurder be
unani nously sentenced by a jury to either
death, life without parole, or alife
sentence. That's added to the three options.

And then the deadl ock provision,
which is the nost inportant, says if the jury
is unable to agree, then, instead of alife
sentence, they would be sentenced to a term of
life inprisonment without parole.

Now, our current death penalty
statute was adopted in '95 by about a

two-thirds majority of both the State Assenbly
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and the Senate. That, by the way, mrrored
the support of the death penalty in this state
at the tine.

| think it probably would still be
two-thirds outside the City of New York, but
it has declined sonmewhat since then because
there's been so nmuch anti-death penalty
publicity, | don't think there's any question
about it.

The 1995 statute brought in
unprecedented protections for capital
def endants. Nobody in the country has as nuch
protections as we do. Cuarantee of two
state-funded public sector or private sector
capital-qualified trial and appellate division
counsels for every single defendant. Training
and | egal assistance for prosecutors.
Requi rement that capital crine aggravators be
proved in the guilt phase. 120 days for the
district attorney to deliberate on whether to
seek the death penalty or not.

This is not well known;
unprecedented proportionality data collection
and wei ghing by the State Court of Appeals.

Substantial limtati on on what constitutes a
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deat h-penal ty-eligi ble offense. Prohibition
on the execution of nentally retarded.

And this statute was one of the
earliest statutes to declare that only
18-year-ol ds and ol der -- and that was an
interesting discussion. W all felt that the
Suprene Court ultinmately woul d decl are that
under - 18-year-ol ds shoul dn't be execut ed.

And, frankly, | was agreeable to put that
anyways, because | don't see the deterrent
ef fect of under 18 years ol d.

Al though | had net a coupl e of
people who I think -- one fellow who admtted
to 18 nurders by the tinme he was 14 years ol d.
He probably deserved it, but | don't think you
could find any deterrent in that fell ow

I ndi vidual voir dire of jurors.
Mandat ory nonwai vabl e direct appeals. That
really is -- and if you ook in the bill, the
nmental ly retarded section, which relates as
much to nmental illness as nentally retarded,
the one thing about it is there were a | ot of
advocates who wanted us to say, You can't be
executed if you're nentally ill.

That would put it -- every attorney

Candyco Transcri ption Service, Inc.




© 00 ~N o o b~ w N P

N NN N NN R PR R R R R R R R
O A W N B O © O N o 00 »h W N L O

869

who ever cane in on a death penalty case woul d
argue that. He can argue it now. But if you
ever tried to do that, | nean, that's --
that's an open invitation. Wo knows, really,
what conpletely determ nes nmental ill ness.

But right now, the way it's set up,
anybody with any substantial nental illness
will never be executed. Ted Kaczynski, for
i nstance. The gentleman's brother is nowthe
| eadi ng -- | eadi ng agai nst the death penalty.
He's only here because his brother was a nass
nmurderer, a serial killer. But there's no way
he woul d ever be executed under New York | aw.
Hs -- even if he got past the issue, the
normal issue of nental illness, the jury would
never execute a person under the mtigating
provi sions. There's just no way it could
happen.

In People vs. LaValle, Judge Bundy
Smth, witing for the four-to-three majority,
held that a strictly procedural |aw, not the
first-degree-nurder statute, violated the
constitution's due process laws. And that's
t he deadl ock provision they tal ked about.

We believe that Senate 2727
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requires that, in addition to the capital

puni shment and life without parole, juries
woul d have a third option, as you know. |'m
just going to conment quickly on all this
stuff about innocent people being executed, to
set the record straight a little bit. |[|'ve
sent sonme stuff to the daily papers in this
state. Nobody's ever printed it. Which, you
know, is the way it is, | guess.

We often hear anti-death penalty
opponents bring up the issue of innocent
persons bei ng executed. They pointed out that
a hundred-plus death row def endants have
al | egedly been exoner at ed.

Every def endant convicted under
New York's capital punishment statute was
i ndi sputably guilty, so nmuch so that their own
attorneys routinely admtted their guilt in
the opening statenents in the trials because
they were so worried about the possibility of
the death penalty.

And by the way, people have been
di ving away fromthe death penalty, pleading
tolife without parole and all sorts of

t hi ngs, which has saved us mllions and
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mllions of dollars, despite the contention
that it has cost us so nmuch noney.

Deat h penalty opponents and
prosecutors have debated the issue of the
i nnocence situation. And prosecutors from
United States, California attorney general's
of fice, former attorney generals from
I1linois, and the National District Attorneys
Associ ati on have exam ned the purported
exoneration, to determ ne that the vast
majority of the defendants involved were
anyt hing but innocent. The majority were
reconvi cted on the same charges. Ohers had
key evi dence proving their guilt suppressed,
or their real trial was not able for other
reasons.

For all intents and purposes, the
majority of those peopl e exonerated were
factually guilty. And that's sonething that
many of us have tal ked with prosecutors across
the country on these issues. You throw out
t he evidence, under our system-- it's the way
it should be, by the way. |If you don't have
evi dence, you don't convict them You not

only don't find themfor the death penalty,
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you throw the conviction out. And that's just
the way the systemis.

We nust al so recogni ze and
understand that a selected few of the
exonerated were in fact innocent. Some nay
say, | told you so. However, | take the
opposi ng view. The judicial systemis working
as intended. The nmmin ingredient of our
adversarial system wth nultiple
capital-qualified counsels, a neutral judge, a
jury of ordinary citizens, nandatory
nonwai vabl e appell ate review -- which, by the
way, al nost no other states have --
qual i fications for the defense attorneys, and
the ability to rectify any potentia
i ndi scretions or anything of that nature that
was done during the capital case is something
that we believe is critical. As | have often
said, | don't want to see to anybody executed
who's not guilty.

The fascinating part of this is --
and it hasn't cone out -- is that no one has
ever been able to really claimw th any kind
of substance that in the |ast ten years any of

t he people convicted were not guilty. Qur
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death penalty statute has been free from
racial, religious, ethnic, geographic and al
ot her fornms of bias.

It's a tool that should be
avai l abl e to prosecutors in deterring crimna
behavi or and has proved over and over again,
in nmy opinion, to save thousands of |ives.

I"mjust going to finish by saying,
you know -- and | know one of the |ocal papers
| ooked at -- these are the declines in nurder
and violent crinme in this state since 1995.
Anyt hi ng you want to say about George
Pataki -- and there's been a lot of criticism
of George Pataki, and | realize that. There's
been a ot of criticismof nme, too. And it's
probably nore nme justified than him

But his legacy in this state is
going to be that he took a state that had a
reasonably high nurder rate -- in fact, nore
than that, at times was extrenely high -- and
with tough crimnal statutes and the death
penal ty together, because it's not -- you
don't do it all separately, brought the nurder
rate and the violent crime rate in this state

down to a point where the rest of the country
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adm res us inmrensely. The |lowest crinme rate
of all the major states in this country.

We're not perfect, but we al so have
somet hing that other states don't have, and
that is a declining prison population. Which
was thought to be inpossible, with the rest of
this country, for the nost part, seeing
continually increasing prison popul ations.

And our prison popul ati on went

approximately -- and these are al

approxi mates -- from 25 percent viol ent,

75 percent nonviolent to 75 percent violent,
25 percent nonvi ol ent.

If California were able to do what
we did, they wouldn't have 165, 000 i nnat es.
And as we stand here today, they wouldn't have
our correction conmm ssioner in California
advi si ng them about the systemthat they have.
Which is, in ny opinion, a warehousing system
but that's just an opinion of mne.

What we're criticized for is what's
happening in California, but we're not doing
that in this state. And | still believe we
need the death penalty, not to execute all

ki nds of people, but just to be there to take
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care of situations and nake sure that everyone
understands that this state is very serious
about killings and about violent crine.

ACTI NG PRESI DENT LI TTLE: Senat or
Schnei der man.

SENATOR SCHNEI DERVAN: Thank you,
Madam President. On the bill.

I think that we are faced here with
a fairly stark decision. And the decision, in
my mnd, is not whether or not to vote in
favor of this bill and nove forward to restore
the death penalty in New York State, the
decision is, is the New York State Senate
going to live up to its obligations as a
| egislature, is the New York State Senate
going to gather up all of the vol um nous
evi dence, all of the reports and studies that
have been devel oped in the | ast decade since
we last visited the issue of death penalty,
are we going to inquire into the facts that
underli e Senator Vol ker's argunents, or are we
just going to do a quick patchwork fix and jam
this through in the | ess-than-two-week- period
since this bill was added to the Codes

cal endar ?
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| personally think that while
ignorance is bad, willful ignorance is
shanmeful. And what we're engaged in here is
an effort for this house to proceed with
wi |l ful ignorance.

Now, it's one thing for Senator
Vol ker to assert and say, Ch, | believe that
there is a deterrent effect, | believe that
i nnocent people aren't being wongfully
convicted. But let's get out the facts.
There are nmany, many experts with far greater
knowl edge in this field than Senator Vol ker or
nyself or anyone in this room | suspect, that
have | ooked at this issue very carefully over
the last ten years. They have produced
extraordi nary, extraordinary findings that
have | ed people to change their m nds.

And | would respectfully submt,
Madam Presi dent, that we do a disservice to
every menber of this house by not giving
peopl e a chance to fully and fairly eval uate
the facts related to the death penalty and
gi ving them a chance to change their m nds.
As the governor of Illinois changed his m nd.

As defense attorneys in this state have
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changed their mnds, saying, You know what,
now that | | ook at the way the death penalty
is applied, what it really does, | don't think
we should have it. As nenbers of the Assenbly
have changed their mnd. As nenbers of the
United States Suprenme Court in the |ast decade
have altered their thinking on the death
penal ty.

Are we to proceed w thout the
informati on that has | ed these other honest,
t houghtful, intelligent people to reeval uate

their positions? That's what you' re saying

today if you vote to nove this bill forward.
We shoul d not nove the bill forward
on a two-week quick-fix schedule. |f we had

hel d hearings, as the Assenbly did, the
menbers of this house m ght have heard the
testi nmony and read the docunments submtted by
Prof essor Jeffrey Fagan of Col unbia Law
School, who recounted and cited a | arge series
of studies that conpletely gut the argunent
that the death penalty has a deterrent effect.
Well, nmaybe he's right, and naybe -- and

al t hough I know he's proceeding in good faith

on this issue, maybe Senator Vol ker is just
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W ong.

| nmean, nmaybe Professor Fagan, we
shoul d have |istened and exam ned hi m and
asked questions when he stated that all of the
studi es on deterrence "produce erratic and
contradictory results. Some find there is no
deterrent effect. One of the studies shows
that executions are as likely to produce an
increase in homcides in states follow ng
execution as there are states where there
seens to be a reduction in hom cides."

Citing Franklin Zinring -- a great
crimnal justice author -- and Gordon Hawki ns'
book Crime is Not the Problem citing 1997
studies -- a 1999 study explaining the decline
in inmate partner homicide in the Journal of
Homi ci de Studies, citing a 2003 study in the
Aneri can Law and Econom cs Review, citing the
Enory University Law School article in 2004,
"Deterrence versus Brutalization: Capital
Puni shnent's Differing Inpacts Anong States.”
Al'l of this devel oped since we |ast voted on
the death penalty a decade ago.

And we are saying if you vote for

this today, we shouldn't consider any of that,
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that the nmenmbers of this house should not have
the opportunity to change their mnds if
there's nore information out there? | think
that that's the wong way to proceed.

And | think that this attitude that
process doesn't matter -- which is reflected,
| believe, in the comments about the death
penalty procedures as well as the coments
about how we nove forward as a legislature --
is conpletely out of line with the nost
fundamental principles of this republic.
Procedure is how we determne guilt and
i nnocence. The right to a jury is procedure.
The right to a unani nous verdict is procedure.
The right to cross-exam nati on and confront
Wi tnesses, that's all procedure. Procedure is
not trivial, procedure is critical.

And the New York State Court of
Appeals -- majority appoi nted by Governor
Pat aki -- having given us back this issue, we
owe it to our constituents to address the
i ssues of procedure in a nore conprehensive
way than we are doing in this house.

Agai n, ignorance is bad; wllful

i gnorance is shaneful. W are proceedi ng
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today, if we vote to nove this bill forward
with willful ignorance. | do not think we
should do that. | think we should hold
hearings. | think we should exam ne the
facts.

And | think that there are nenbers
of this house, | amconfident, if they proceed
in an open-m nded, intelligent way, with the
integrity I've seen in many nenbers of this
house, there are people here who will change
their minds if we give themthat opportunity.
As of today we have not, Madam Presi dent.

I"mgoing to vote no and urge
everybody to vote no until we take a nore
t hought ful and thorough | ook at what Senat or
Vol ker has just stated is one of the nost
serious issues of our tine.

Thank you, Madam Presi dent.

ACTI NG PRESI DENT LI TTLE: Thank
you, Senator.

Senat or Mar chi

SENATOR MARCHI : Madam Pr esi dent,
I have the greatest respect for the Senator
who sponsored this bill. And I know he does

it in good faith and in the belief and
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conviction that it would nake -- that it would
be a dramatic and realistic appraisal of our
nmet hod of addressing a problemof this nature
where life is taken.

| maintain, Madam President, that
the worst possible way in which we can condem
capi tal punishnent is to resort to capital
puni shment as a response. There have been
ci rcunst ances where the real perpetrator of a
crime has energed throughout the course of
hi story.

| renmenber debating this, Madam
President, back when I was only 18, which is
over 60 years ago, 65 years ago. And there
were cases. They had a case in M chigan and
across the isle. Mchigan was then -- | don't
know whet her they've been consistently so
agai nst capital punishnment. But right across
the water divide, they had capital punishnent.
Well, the nmurder rate was high in both areas.
But it was higher in those -- in that part of
Canada that was right across the water, that
had capital punishnent.

So | don't know whet her you can

denonstrate statistically. But | would ask
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you to concentrate -- and | believe the
Mnority Leader nmentioned it. Bob Mrgenthau,
who runs one of the finest anticrine

adm ni stration of the lawin the United
States, and he has -- there are hom cides
committed in his district. But he is against
capi tal punishnent. And he opted and he
supports inprisonnent, unless circunstances
change, which is very rare, of life

i mpri sonment .

So if you're going to be -- unless
you are trying to kill the federal governnent
or -- there is no -- there is no recourse in

his jurisdiction, which is Manhattan. And
Manhatt an does have a very heavy percentage of
problenms with crime, but they treat it
differently. And Bob Morgent hau has
steadfastly refused to recogni ze the death
penalty as the way to command respect for |aw

You're not going to respect the | aw
if you're going to turn around and do the sane
thing. |1'mnot saying that this is inplicit
in the support of capital punishnment. But it
goes to the heart of it.

So that | believe you nake a
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greater contribution in adhering to an
articulation of opposition to taking life as a
nmet hod of punishnent. And you can do that by
life inmprisonnment. You take the person and
renove them from an opportunity to repeat the
crime.

| have introduced | egislation of
that species, and we do provide in the
| egi sl ation, as they have in areas, that in
the event that the crine is conmtted agai nst
the state, then it is of a different col or and
goes beyond, beyond a crimnal intent, alnost,
in the sense that it tends to abolish a
nati on.

But other than that, Madam
President, | believe that we give a bad
exanple if we say, and our jurors say: You
die. W don't have a right to do that, to
say: You die.

| don't know how nmany of you have
been in conmbat during World War 11. | know I
saw it. And | had taken a position against
capi tal puni shnent before World War 1. But |
remenber shooting when we were in a very

serious war with the Japanese and the Axis
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Powers in Europe. And this is self-defense.
This was circunstances goi ng beyond.

But when you point an accusing
finger, as Bob Mrgenthau very courageously
stood up -- and I'mnot sure that his actions
have enjoyed a general approbation. But the
fact is that he is still the district attorney
of Manhattan County, and this has one of the
best records in the United States. So you can
be against taking life by doing it in the nost
enl i ghtened way. | believe Bob Mrgent hau has
gi ven us an excel |l ent exanple of what that way
iS.

So | ask that you reflect very
seriously. And | say this nost regretfully,
because | have the greatest respect for the
sponsor of this bill. And | know that he
wants to do the right thing and he woul d not
support and woul d do everything possible to
avoid m stakes. But | mmintain that nost of
the maj or nations, who have very credible
records conpared to ours, do not have the
experience that respect for life evidenced by
the state, and at the sane time extending a

protective hand to protect those who nay be
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nmenaced in future attenpts to kill, that this
woul d i nvoke any harm

So | respectfully request that this
not be encouraged and that we take the
opportunity and support my bill, which would
provide for life inprisonnent but at the sane
time would not call upon the state to say:
You die. W don't say that. W don't say
that, and we don't do it. And we shouldn't.

ACTI NG PRESI DENT LI TTLE: Thank
you, Senator Marchi

Senat or Krueger.

SENATOR LI Z KRUEGER: Thank you,
Madam President. On the bill, please.

Senat or Vol ker says he believes
many things. But again, we aren't supposed to
make our deci sions based on our persona
belief, but on facts. And the fact that we
aren't having hearings and the fact that we
aren't even all here today to listen to this
debate begs the nuch | arger question of how
woul d the State Senate of New York make this
determ nati on about whether we continue to
have a death penalty in our state.

And in fact, the Assenbly did have
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five hearings, and they had testinony from
i nnuner abl e experts around the issues and the
guestions that were rai sed by Senator Vol ker.
And | hope that every one of us went out there
and got copies of the testinony and went
through it and educated ourselves, in the
absence of hearings. But | believe
confidently that if I were to survey ny
col | eagues, | would learn that very few had
either attended the hearings or read the
testi nony that cane out of those hearings.

But | want to address specifically
one of the issues that Senator Vol ker did
raise in his argunment, the inportance of a
judicial systemthat assures that people don't
get put on death row who should not be on
death row. And the fact that there are
enor nous costs associated with having that
kind of system costs that are far beyond the
costs anyone pays in any state in this country
for a nodel that provides for life in prison
wi t hout parol e.

And there was a recent study
rel eased -- actually, just March 6th -- in

California docunmenting that the California
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death penalty system costs taxpayers nore than
$114 mllion a year nore than the cost of
sinmply keeping convicts |ocked up for life

wi t hout parole. And that figure from
California did not count the mllions nore
spent on court costs to prosecute capital
cases. |'Il be addressing those issues a
little later.

That report concl uded that
Californians and federal taxpayers have paid
nore than a quarter of a billion dollars for
each of the state's 11 executions, a quarter
of a billion dollars for 11 executions, and
that it costs $90, 000 nore per year to house
one inmate on death row, where each person has
a private cell and extra guards, than in the
general prison population. This additiona
cost per prisoner adds up to another
$57.5 mllion in annual spending for the
640 Californians currently on death row

So when we tal k about the costs, of
course we talk about the cost to us as a
soci ety when we nmake a ni stake and soneone
ends up on death row when they should not have

been there, or the costs to society froma
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noral perspective of appearing to have a
crimnal justice systemthat is based on a
nodel of vengeance rather than justice and
protecting the public.

But these are also costs that |
think we can all identify with here in
New York State, because we struggle every day
as state senators to figure out how we're
going to provide for the fundanental and basic
needs for our citizens w thout enough noney in
our budget. We're in budget process time now.

And perhaps it's callous to talk
about the death penalty in the contest of the
expenses, but it's a very real issue. Every
day we decide we don't have the noney to
provi de prograns and services that save |ives.
You know that's true. As committed
| egi sl ators, every single day you read
somet hing or you talk to a constituent group
who has ideas about if the state only had the
noney for this, we could save lives, we could
save noney down the line, we could be a better
society, we could be a society with | ess
crime.

And every day, whether you say it
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to themor not, you think in your head why
don't we have the noney and what are the
trade-offs. And you often think about the
trade-of f of could you ask your constituents
to pay a higher tax to pay for that, and what
t hat woul d nean.

But you never think about, | would
argue, how much noney the State of New York
woul d save and have avail able to spend on
important lifesaving issues if we didn't have
a death penalty.

So the irony, | suppose, is we've
had a death penalty since 1995 that has cost
us a fortune, has taken noney out of other
i mportant prograns, including public
protection progranms, and yet | suppose, from
nmy perspective, being anti-death penalty, the
good news is we haven't executed anyone.

But | don't ask you to just take ny
belief for it. | ask youto listen to nme as |
cite some of the statistics and data from
nati onal studies, studies that were testified
to in the Assenbly hearings that we're not
gi ving oursel ves the opportunity to listen to,

studi es that docunent not just the questions
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of how nmany peopl e have been exonerated from
death row but the cost of having a system
where you have capital cases.

It's the nost expensive form of
crimnal justice there is. The court costs
are enornmous. Death penalty cases are nore
expensi ve at every stage of the judicia
process than simlar nondeath cases that
result in life in prison without parole. They
are lengthy, they are conplicated. They need
to ensure that there are a series of rights
for appeal. W have to do that. O herw se,
how coul d we | ook ourselves in the face
knowi ng that people do get exonerated from
death row?

So we spend nore tinme on pretria
preparation. They typically take over a year
to come to trial. There are nore pretria
notions that have to be filed and answered.
More experts have been hired. Tw ce as nmany
attorneys will be appointed for the defense,
and a conparable team for the prosecution
Jurors have to be individually quizzed on
their views about the death penalty. They are

nore |likely to be sequestered.
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Two trials instead of one will be
conducted, one for guilt and one for
puni shment. The trial will take longer. A
cost study at Duke University estinmated that
death penalty trials take three to five tines
| onger than typical nurder trials. And then
comes a series of appeals, during which the

inmates are held in the high security of death

r OW.
A study that has been cited over

and over again -- and |I'msure you'll hear

nore about today -- out of Col unbia University

Law School denonstrated how few capital cases
actually result in an execution. That study
found that 68 percent of death penalty
sentences or convictions are overturned on
appeal .

Now, Senator Vol ker, | think, would
argue that that proves that there's
constitutional protections in the death
penalty nodel. Well, it also proves that
we' re spendi ng an enornous anount of nobney not
to execute people but, rather, to put them
t hrough t he process.

The serious errors that have been
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di scovered during the sentencing process mnust
be done over and over again. Wen these death
penalty cases are retried, approximtely

82 percent result in alife sentence. Thus
the typical death penalty case has all the
expenses at its early stages and through
appeal, then it's overturned and a life
sentence is inposed, resulting in all the
costs of a lifetime of incarceration plus all
the costs of a capital case, death penalty
case.

Nationally only about 12 percent of
peopl e who have been sentenced to death have
been executed. Again, fromny perspective, a
good thing that we're not putting nore people
to death, but, froma financial and cost
anal ysi s perspective, an unbelievabl e amunt
of waste of noney -- rather than sinply noving
to a system as we can and have done in this
state, of having the option of life in prison
wi t hout parol e.

And the cost studies are
startlingly shocking. The cost studies show
that at mininum at mninum New York State

has spent over $170 million since we inposed
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the death penalty, w thout executing anyone.
But nost peopl e argue, when you | ook at the
national studies, that that New York figure is
| ow.

The nost conprehensi ve study
conducted in the country found that death
penalty costs in North Carolina were
$2.16 mllion nore per execution than the cost
of a nondeath penalty systeminposing life
i mpri sonment w thout parole.

The Mam Herald estinmates the
costs of the death penalty in Florida were
$3.2 mllion per execution, based on the rate
of executions at that tinme. And that tinme was
in the year 2000.

In Texas, a study on death penalty
costs showed an average of $2.3 m|lion, about
three tinmes the cost of inprisoning someone in
a single cell at the highest security level in
Texas prison for 40 years.

The Sacramento Bee found that the
death penalty costs California $90 mllion
annual Iy beyond the ordinary cost of the
justice system And again, | just cited you

earlier a nore recent study just fromthis
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week.

A recent study in Indiana by their
Crimnal Law Study Conmm ssion found that the
total costs of the death penalty projected
into the future for the state's current
capi tal cases would be about $51 mllion,
exceeding the future costs of life in prison
wi t hout parole by 38 percent.

The studies go on and on and on.

Wiy are we prepared to go back to a
systemin New York State where we w || nake
the conscious decision to spend mllions of
dol l ars nore per prisoner on a death penalty
systemthat will |ikely not increase the
nunber of executions but will translate into
each of us having to explain to our
constituents why we don't have the noney for
education or for health care or for an
enmergency food programin your comunity or
for public transportation or for |ifesaving
prograns?

There is no justification froman
expense perspective for us to nove forward --
excuse ne, nove backward to the system we had

in place for ten years that docunmented that we
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were wasting noney, we were not deterring
crime, we were -- in fact, in sone studies it
shows that the biggest penalty paid in a death
penalty state is by the | ocal counties, who,
having to pay for the costs of trials, end up
cutting back on other trial expenses or other
public safety. They spend so nmuch of their
noney that in fact poor counties nationally
can end up bankrupting thensel ves with one
trial.

Certainly all of us know from our
own counties the pressure they are feeling
based on the decisions we make in this
Legislature. It is an odd statenent, perhaps,
but is not reestablishing the death penalty
yet one nore expensive unfunded nandate on our
counties?

But | have to, even though |I'm
supposed to focus prinmarily on costs today --
and | think I've made sone solid arguments
that could be made far better if the actua
experts cane and testified before us. Experts
i ke Jonat han Gradess, executive director of
the New York State Defenders Association, or

Ri chard Dieter, executive director of the
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Death Penalty Information Center, or Janes
Li ebman, a Col unbi a professor who, with
Prof essor Jeffrey Fagan, did the nationa
st udi es.

But | also have to say, froma
noral perspective, and froma respect for the
power of the courts and the inportance of
judicial systemthat works, | have to ask
nyself the question as | read all of these
studies that a systemthat requires coll ege
students to provide justice as a cl ass
proj ect, as happened at Northwestern
University, my alumuniversity, that helped to
advi se the governor of Illinois to call for a
norat ori umon the death penalty -- the concept
t hat whet her sonebody is exonerated from death
rowis the luck of a draw of whether a group
of college students got assigned it as a cl ass
project is not a system| believe we can
justify in our time anywhere in this country.

So | also urge ny coll eagues, vote
against this bill today and go out and educate
yoursel f on the actual facts and figures about
the death penalty, what it costs us

financially and what it costs us norally.
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Thank you very nuch, Madam
Presi dent .

ACTI NG PRESI DENT LI TTLE: Thank
you, Senator.

Senat or Par ker.

SENATOR PARKER: Madam Pr esi dent
on the bill.

ACTI NG PRESI DENT LI TTLE: Yes,
Senat or Parker, on the bill.

SENATOR PARKER: I"mactually
astoni shed that we are having this
conversation without any regard for what the
trends have been nationally, what people have
tal ked about around the state, what our
constituents say or what our constituents
t hi nk.

| thought, when | cane to the
Senate two years ago, that, you know, | was
comng to a deliberative body, a place where
we, you know, thought through the inportant
i ssues of the day, that we took tine to |isten
to the voice of the people who we represented,
to listen to people who run agencies, people
who do the work day-to-day on the issues that

we are going to be considering.
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And that's not been the case on a
critical issue, that when we tal k about
capi tal cases and how you di spose of them to
tal k about enacting the death penalty with --
you know, wi thout any kind of deliberation,
wi t hout any kind of thought or study of the
i ssue and where it has noved in the last ten
years, | think is a -- is alnbst, Madam
President, a crinme against our conmmunities and
agai nst the people of the State of New York.

| think had we taken the tine to
listen to what the studies have said and what
peopl e around the state thought vis-a-vis
Senate hearings on the issues of reenactnent
of the death penalty that we woul d have gotten
some inportant data; that we would not only
have rai sed sone of the noral questions that
were just discussed by Senator Marchi -- and |
appreciated his comments. | agree with him
that | don't think that the way that you
conbat violent crine is by conmtting nore
vi ol ence. Violence begets violence. They say
that, you know, an eye for an eye, a tooth for
a tooth, and then we stand around and

everybody is eyel ess and toothless. And
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that's not the situation | think that we want
to be.

At a time when we are tal king about
vi ol ence on video ganmes and we tal k about
what' s happeni ng sonetines in the nusic
i ndustry and we tal k about the violence there,
to have state-sponsored viol ence doesn't send
the kind of message | think, Madam President,
that we want to send to our children

And so had we spent tinme and
actually listened to the testinony the way the
Assenbly did, then I think we would have
gotten sone inmportant information. W' ve
gotten inportant information about how t he
death penalty inpacts on race, how it inpacted
on nmental illness, howit acts as a deterrent,
and, nost inportantly, howit acts in terns of
the inpact it has on victins and the victins'
famlies.

And one of the testinonies that was
heard by others, but not heard, not heard by
t he Senate, was one of John Bl une, the
director of the Cornell Death Penalty Project.
And Dr. Blume tal ked about all four of these

i ssues, about race, nental ill ness,
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deterrence, and the victiminpact on evi dence.

And essentially what Dr. Blune has
told us is what we've already known, that
there's a significant correl ati on between race
and those who are convicted of the death
penalty. And I'mgoing to quote his
testinmony: "In fact, what we had concl uded
was that an African-Anerican charged with
killing someone who is white is statistically
nore likely to be sentenced to death in cases
i nvol ving any other race of defendant/race of
vi cti m conbi nation."

Al right? And in effect, it's
significant that they are three to four tines
nore likely to be sentenced to death. So
they're telling us sonmething that, again,
we' ve known for a very, very long tine.

He goes on to further say: "One
i mportant point is that this race effect is
not confined to fornmer slave states. As a
former son of the South who is now happy to be
a New Yorker, | wish | could say that was the
case, but it is not. | also wish | could say
that these race effects were a thing of the

past, but the data does not support such a

Candyco Transcri ption Service, Inc.




© 00 ~N o o b~ w N P

N NN N NN R PR R R R R R R R
O A W N B O © O N o 00 »h W N L O

901

concl usion. Race has and does determine in
many cases who will |ive and who will die.

"So if this commttee reinstates
the death penalty in New York, it is
i nevitable that at |east sone of the persons
who are sentenced to death will receive the
ultimate puni shment because of their race and
of their victims race. That is a fact of
doi ng business in the death penalty in the
world.” And that's a quote from John Bl une.

He al so goes on further to talk
about those sane types of inpacts as it
relates to people with nmental illness. And I
know t hat Senator Vol ker touched a little bit
on this, and he assures us that this is not
the case. Dr. Blunme argues that in fact that
is the case, the fact that people with nmenta
illness oftentinmes are executed summarily, you
know, through the death penalty.

And again |I'mgoing to quote
Dr. Blune, because he says it better than
can.

"No fair-mnded person can dispute
that the death rows of every state have a

di sproportionate share of nmentally il
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i ndi viduals. A nunber of different studies
and even a cursory view of the appellate court
deci sions denonstrate that it is not at al
uncommon for persons with nental retardation
Schi zophrenia, fetal al cohol syndrome, autism
spectrum di sorders, depression, and

mani c- depression or bipolar illness to be
sentenced to death.

"I recently conpleted a study of
death row vol unteers or inmates who wai ved
their appeals to submt to execution. M
research reveal ed that 70 percent of these
i ndi vi dual s had been di agnosed as havi ng a
nmental illness and that there was a very high
i nci dence of the nost severe nmental ill nesses,
i ncl udi ng schi zophreni a, depression and
bi polar illness."

So again, you know, we are | ooking
at reinstituting a policy that is going to,
you know, significantly inpact on those who
are mentally ill.

Dr. Blunme goes on to further say,
about this issue about nental illness and the
death penalty, that "If the death penalty is

to be reenacted in the New York, there shoul d
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be an exenption for persons who are severely
mentally ill. For exanple, a current proposa
by the ABA Task Force on Mental Il ness and
Capi tal Puni shnent, of which I ama nenber, is
worded in terns which would prevent

i ndividuals with severe nental inpairnment or
mental illness from being executed. But it
woul d not bar the death penalty for a person
who, for exanple, only is determned to have a
subst ance abuse di sorder or anti soci al

personal ity disorder."

So, you know, in the case of
African-Americans, in the case of people with
nmental illness we are disproportionately
i mpl enenting a policy that is detrinental to
t hose groups.

Many peopl e have al so tal ked about
the idea of a deterrence. And again, this is
somet hi ng that Senator Vol ker raised, that the
i dea of having a death penalty is a deterrent.
And again, Dr. Blunme contradicts that
argurment. And again, I'mgoing to quote him

"The overwhel m ng wei ght of the
scholarly research indicates that the death

penal ty does not deter persons fromconmtting
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murder. First, our research reveal s that
states that have abolished capital punishnent
by and | arge have | ower nurder rates than
states that retain capital punishment.

"By way of contrast, all the forner
sl ave states have death penalties, and nost
routi nely sentence persons to death. Yet, on
aver age, Southern states have hi gher rmurder
rates than other regions of the country.

"Second, | have spent sone tine
studying serial killers, which I think we
woul d all agree, to borrow a phrase which has
been previously used in these hearings, are
t he, quote, ungquote, worst of the worst. For
the nost part, these individuals are nore
intelligent than the average death row i nmate
and al so, again, as a general rule do not
suffer froma psychotic thought disorder.
Thus these persons would seemto be the nost
susceptible to the deterrent effects of
capi tal puni shnent, because they have the
ability to make the necessary cost-benefit
anal ysi s.

"But the nbst notorious seria

killers in recent tines -- Ted Bundy, John
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Wayne Gacy, Donald H 'Peewee' Gaskins, Aileen
Wiornos, to nane a few -- all commtted their
crimes in states which have active death
penalties. They were also all apprehended,
convi cted, and sentenced to death. The threat
of capital punishnment was no deterrent to
t hem

“"Third, and finally, in nmy study of
death row volunteers | uncovered cases where
some individuals commtted nurder for the
pur pose of bei ng apprehended and sentenced to
death. Thus there are cases where retaining

capi tal punishnent may | ead to an

i ndividual -- admttedly, a nmentally ill
one -- to actually comrt nurder as a form of
sui cide.”

So again, as a deterrent, the death
penalty doesn't hold any weight. |[If we're
going to truly, you know, create a society
where violence is not the norm creating
st at e-sponsored nurder is not the way to go,
according to not just the noral teachings of
many of those in the state but actually the
experts.

And the inpact in terns of victins
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and the victiminpact evidence also is not
necessarily inportant as it relates to the
death penalty. And again, I'mgoing to go
back to Dr. Blune's testinony. And he says,
and |I'm quoting him

"One of the ironies of how victim
i npact evidence has played out is that it is
essentially a one-way street. If the victinms
surviving fam |y nenbers support the
prosecutor's decision to seek the death
penalty, then their testinony is enbraced.
If, on the other hand, they oppose the
prosecution's decision to seek death, then
they are, for all practical purposes, ignored.

"There should be a role for victins
in the crimnal justice system | would not
di spute that. Keeping victinms involved in the
process is a good thing. But | have doubts as
to whet her the best way to acconplish this is
to permt victiminpact evidence during the
sentenci ng procedure. In fact, based on ny
experience, there are several negative
consequences that flow frompermtting
victinms' inpact evidence. | wll briefly

t ouch on two.
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"First, many victins' famly
nmenbers are msled by the idea, often com ng
directly fromvictinms' advocates or DA
of fices, that the death sentence will bring
closure. Wiile it would be presunptuous of ne
to say that that's never the case, ny
conversations with a nunber of surviving
famly menbers reveals that it's often not the
case. Wy?

"First, even if the defendant is
sentenced to death, there will be years of
appeals. And al nost every tine an appeal is
rejected or granted, there will be nedia
coverage of the case, leading to a
reexperiencing of the traunma. Second, a
signi ficant nunber of the cases will be
reversed on appeal. Then there will be a
retrial or the case nay at the point end up in
a plea bargain for a sentence |ess than death.

"Second, because of perceptions
that victiminpact evidence is so powerful,
prosecutors who intend to seek the death
penalty are not above cajoling even rel uctant
famly menbers to both support the decision

and to proceed with the capital trial and
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testify at the sentencing phase. But if the
jurors choose life despite the victiminpact
evi dence, the testifying famly nenbers wll
feel as if they have failed their | oved one."

So to nme this is, you know, nore
t han enough evi dence that indicates that this
is not a policy that we ought to be follow ng.
That we do ourselves nore harmthan good, that
we have uni nt ended consequences for victins'
famlies, unintended consequences for, you
know, African-Anericans and people who are
mentally ill.

And, nore inportantly than anything
el se, that it does not do anything to deter
the kind of violence that we seek to deter
with the kind of -- the good intentions behind
a policy such as this one. W're better off
spendi ng the savings that we woul d save by
actually elimnating the policy that Senator
Krueger raised and put those nonies into our
communities, to put it into policing, to put
it into better progranms for our young people.

And so | ask you today to vote
against this bill, to not go back to the past

and not to put, you know, nore bad policy

Candyco Transcri ption Service, Inc.




© 00 ~N o o b~ w N P

N NN N NN R PR R R R R R R R
O A W N B O © O N o 00 »h W N L O

909

after bad policy as it relates to the death
penal ty.

ACTI NG PRESI DENT LI TTLE: Thank
you, Senator.

Senat or Duane.

SENATOR DUANE: Thank you, Madam
President. On the bill.

ACTI NG PRESI DENT LI TTLE: Thank
you, Senator. On the bill.

SENATOR DUANE: You know, | just
want to reiterate what it is that we're doing
here today. W're really just passing a
one-house bill. That's it. W know that the
Assenbly is not going to pass this bill. And
by the way, we al so now know that a plurality,
if not a ngjority, of New Yorkers are agai nst
the death penalty now.

So the ten-year experinent that we
had with the death penalty in New York is
over. And as soneone who is strongly opposed
to the death penalty, |'m happy that our
experinment is over and has been shown to be a
di smal failure.

You know, there are so nany

i mportant crimnal justice issues facing our
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state, including the |ack of action on
addressing real Rockefeller Drug Law reform
One, by the way, that woul d include

recogni zing that drug addiction is not only a
crimnal justice issue but also a public
heal t h i ssue.

But we're not dealing with that.
Instead, we're really doing what | would cal
press rel ease |legislation on the death
penal ty.

And |l et's be honest. What happens
inthis state if soneone is convicted of
murder? He or she is not getting out of
prison in New York now. Can anyone sit here
and honestly say that the Parole Board woul d
ever |et any of these people out of prison?
nmean, the Parole Board right nowisn't even,
in the vast, vast nmpjority of cases, allow ng
nonvi ol ent felons to get out of jail. So why
woul d we think that soneone convicted of
mur der woul d be rel eased under the Parole
Boar d?

And let's be honest about what
happened here. The Legislature, including the

Senate, knew about the jury deadl ock provision

Candyco Transcri ption Service, Inc.




© 00 ~N o o b~ w N P

N NN N NN R PR R R R R R R R
O A W N B O © O N o 00 »h W N L O

911

when the death penalty Iaw was originally
passed. Everybody knew it was problematic,

but for ten years no one did anything about
fixing it. So, you know, why should we
express surprise or outrage that the Court of
Appeal s did the right thing and overturned the
deat h penalty?

You know, the very first veto |
bel i eve that forner Governor Cuono did was on
the death penalty, and he said because he
didn't want to be responsible for putting an
i nnocent person to death. And you know, he
was right then and he would be right today as
wel | .

And, | mean, New York has sent many
i nnocent people to prison for nmurder. One of
t hem was Bobby MLaughlin. And he said
something to the effect of "You know, if
New York State had had a death penalty when
was convicted, I'd just be ashes in an urn on
nmy parents' fireplace.” He was found to be
i nnocent, but he could have been put to death
if we had had a death penalty.

You know, there is no way to right

the wong of killing an innocent person.
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There's no way to nmake that right. So what
noral justification could our state have for
putting a person to death who it could turn
out was an innocent person?

And, you know, ny col |l eagues have
poi nted out very appropriately that we didn't
have hearings on the death penalty in this
chanber. The other side, they did, they had
hearings on it. So | would also |ike to put
some things on the record here that should
have been put on the record in hearings. But
we didn't have hearings, so they can't get on
the record that way.

So | just want to try to get sone
of themon the record here. Should anyone
| ook at why it is that people voted the way
they voted here, at least they'll have sone
background on why so many of us, particularly
on this side of the aisle, but also on the
ot her side of the aisle, are voting agai nst
the death penalty.

And | al so want to tal k about the
studi es that were done by Professor Janes
Li ebman and Professor Jerry Fagan about the

death penalty. And they did two studies that
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traced the outcomes of judicial review of the
6, 000- pl us death penalty verdicts inposed in
the 23-year study period of the 34 states that
had the death penalty at the tine. Now,

New Yor k was not included because New York
didn't have a death penalty.

But of the states that did have the
death penalty, the state and federal courts
overturned 68 percent of all death penalty
verdicts reviewed. And about half of those
verdi cts were overturned because the finding
that the defendant was guilty of capital
nmur der was so seriously flawed and so
unreliable that the verdict could not be
enforced. So our critical justice system and
our judicial systemis humanly fl awed.

In 85 percent of the states, of
those states that had the death penalty, the
reversal rate was over 50 percent. That means
that any death verdict inposed was nore |likely
to be rejected on appeal than approved for
execution.

Now, 82 percent of all death
verdi cts reversed and sent back to new trials

ended up in sentences | ess than death,
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including 9 percent ending in a finding that
the previously condemmed def endant was not
guilty. So 9 percent of those people who were
sentenced to death were ultimtely found out
to be not guilty.

So why are we risking killing
i nnocent people? Wy would we do that? Well,
the fact is we probably aren't going to do
that, because, as | said before, the other
side is not going to do that.

So, you know, | know -- and believe
me, I'mgoing to be putting out a press
rel ease saying that | voted agai nst the death
penalty. | assune the people who are voting
in favor of the death penalty are going to put
out a press rel ease saying that they are
voting in favor of the death penalty. But
really, to what end is that except just to try
to legislate in this body by press rel ease?

If we really, really cared about
our crimnal justice issues in this state,
then we woul d have had a hearing on the death
penalty. And beyond that, we would go back to
the table and try to really work out a way to

ref orm Rockefeller Drug Laws so that we don't
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just look at it as a crimnal justice issue
but also as a nental health issue.

"Il be voting no on this, and I
encourage ny col | eagues to vote no on it, both
because it's wong and al so because the
process by which this cane to a vote here
today is so flawed, it's as flawed as many of
the death penalty decisions that juries have
made in our nation.

Thank you, Madam Presi dent.

ACTI NG PRESI DENT LI TTLE: Thank
you, Senator.

Senat or Mont gonery.

SENATOR MONTGOVERY: Thank you,
Madam Pr esi dent .

| rise to oppose the death penalty
| egi slation that we're considering today. |
think that we can appreciate the fact that we
have a court-inposed sunset of our death
penalty law and that this is an opportunity
for us to review the effect, the effectiveness
and the inplications of this statute.

And we should do that, | think, by
hol di ng hearings where we hear froma variety

of independent sources, testinonials, both pro
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and con. And this should be a requirenent
before we inplenment or we reinstitute our
deat h penalty.

| have a nunmber of facts that |
have been able to get, based on the Assenbly's
hearings, and it's very interesting. | have
testinmonials fromtwo people in particular who
were convicted of crines that they did not
commt. And noreover, had we had a death
penalty law, in both of those cases those
peopl e probably woul d have been execut ed.

One of themin particular is a
young nman, John Restivo, who is a resident of
Vall ey Stream Long Island. He was arrested
and convicted in 1984-85 of killing a young
woman and raping this young wonan. And it was
obviously a very highly tinged death. And
there needed to be sonme action by the |oca
| aw enforcenent based on that nurder, because
the conmunity was up in arns.

As a result, this young man spent
18 years of his life incarcerated. He was
finally exonerated in June of 2003. And he
was exoner ated based on evi dence, DNA

evi dence, which proved that he and three other

Candyco Transcri ption Service, Inc.




© 00 ~N o o b~ w N P

N NN N NN R PR R R R R R R R
O A W N B O © O N o 00 »h W N L O

917

peopl e that -- who were convicted along with
hi m were i nnocent of this crine.

And simlarly, another young
per son, Madi son Hobl ey, was convicted and
spent 16 years on death row before he was
exonerated of a crime which he did not conmt.

These are just two exanples. These
are people who cane before the commttee to
provi de testinony. They are citizens of
New Yor k who woul d be possibly dead at this
point in tine had there been a death penalty
when they were convi ct ed.

There is a problem obviously, with
our crimnal justice system W know that it
is not equal, even though the synmbol of our
justice systemis equality and justice for
all. It is not so. And | think there is no
one in this room who is going to be honest
with thensel ves, who would say that this is
not the case.

So what are the district attorneys
t hensel ves sayi ng about this death penalty?
Well, | have here two pages of quotes from
vari ous | aw enforcenent agents in their

counties, and they have a |l ot to say about it.

Candyco Transcri ption Service, Inc.




© 00 ~N o o b~ w N P

N NN N NN R PR R R R R R R R
O A W N B O © O N o 00 »h W N L O

918

And this conmes fromthem these are quotes
fromthem

| quote fromDistrict Attorney
Robert Mbrgent hau, and he says: "The death

penalty exacts a terrible price in dollars,

lives, and human decency." He also said that
prosecutors -- this is a quote from
Mor gent hau: "Prosecutors nust reveal the

dirty little secret they too often share only
anong thensel ves: The death penalty actually
hi nders the fight against crine." That's from
the chief |aw enforcement officer of the
County of Manhattan

My own district attorney, Charles
J. Hynes: "M opposition to the state's
policy of life termnation in nmurder cases is
pragmatic. Life inprisonnment w thout the
possibility of parole is a nmuch nore punishing
expression of society's outrage.”

The Nassau County district
attorney, Denis Dillon, sinply put, "I am
opposed to the death penalty."

The former district attorney of
Warren County, Sterling Goodspeed: "I think

could prove to you that | could put soneone in
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the Wal dorf Hotel for 60 to 70 years and feed
themthree neals a day cheaper than we can
litigate a single death penalty case.”

Del aware County, fornmer District
Attorney Paul Eaton: "In our county, if we
had a death penalty case, it would virtually
shut us down.™

Ful ton County District Attorney,
former Fulton County District Attorney Richard
G ardino: "A single capital case will double
our annual budget. W thout additiona
fundi ng, the death penalty serves no purpose.”

District attorneys throughout our
state have indicated that it is not the death
penalty that they need to fight crine but,
rather, resources which allows themto build
up the kind of |aw enforcenent programthat in
fact is a true deterrent of crine.

| have evidence over evidence that
this punishnent, this ultinmate punishnent, has
plenty of problens in terms of the errors that
we know exist in our crimnal justice system
The Col unbi a study, for instance, tal ks about
the fact that there is a 68 percent

prejudicial error rate in the Anerican capital
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puni shment system

What are the sources of these
errors? The nost conmon errors, according to
that study, is, one, inconpetent defense
| awyers who failed to seek or sinply mssed
i mportant evidence. And | would add to that
that they are underpaid and way overworked.

The other inportant issue in terns
of the problemw th error rates is police or
prosecutors who suppress evi dence, and they
know that they're suppressing it.

In addition, the study at Col unbi a
suggests significantly higher error rates in
capi tal cases occur in those states in which
judges are nore susceptible to politica
di sci pline through direct elections and
el ections that are nore frequent and nore
parti san.

The greater the proportion of a
state's population that is African-Anerican,
the greater the state's rate of serious error
in death penalty cases.

So clearly there are flaws that
exist in our crimnal justice system And

there are flaws, there's racial bias that
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exists in our crimnal justice system And a
death penalty on top of this level of error
and bias is clearly problematic.

And | astly, Madam President, | just
guote froma Times Union editorial by Scott
Christianson. And he says, "My own recent
study of wongful convictions in New York
docunented nore than 130 cases all over the
state, nost of theminvol ving convictions
since 1980, in which innocent persons were
convicted, nostly of nurder, and sentenced to
| ong prison terns."

And | enphasi ze i nnocent people. |
have themreturning to ny district being
rel eased fromprison on a weekly basis,
nont hly basis, very frequently being returned
to their communities after having | ong
sentences, long terns having been spent in
pri son and bei ng exonerated based on new
evi dence and a new trial.

So, Madam President, | think that
it is just inportant that we have an
opportunity to hear the testinony that cones
from| aw enforcenent across our state, from

peopl e who have been involved in the system
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who' ve been convicted and they were in fact
found to be innocent, as well as our great
array of advocates and experts in the field of
crimnal justice, so that we understand
specifically what it is we need to be doing
and what we should not be doing especially in
reinstituting the death penalty.

I will be voting in on this
| egi sl ati on.

ACTI NG PRESI DENT LI TTLE: Thank
you, Senator.

Senat or Breslin.

SENATOR BRESLI N: Madam
President, on the bill.

ACTI NG PRESI DENT LI TTLE: Thank
you. Senator Breslin, on the bill

SENATOR BRESLI N: You know, being
the seventh speaker to oppose this
| egi sl ati on, nost of what needs to be said has
been said. So I'll try to be brief.

| never thought |I'd have the
opportunity, comng to this house after 1995,
to stand here and debate the death penalty.
Because | mnust say, before | get into what |

believe to be the flaws in this |egislation,
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that | am agai nst the death penalty and woul d
vote against it even if there weren't those
fl aws.

New York, as well as the remaining
49 states, we should think of ourselves as a
civilized society. You know, up until the
Suprene Court of the United States a coupl e of
weeks ago said it's cruel and i nhuman to
execut e soneone who's a mnor, it was just the
United States and Iran that executed m nors.

Most of the civilized countries of
this world, if they had the death penalty,
have | ong since renoved it. The European
Uni on, which is really probably the nost |ike
us in groups of countries, one of their
requirenents i s not economc, one of their
requi renents for adm ssion is that you be
opposed to the death penalty.

So even without this bill, with
another bill that |I viewed as not flawed, |
woul d be agai nst the death penalty.

Is it fair, this bill? Wen you're
executing people who kill whites at tw ce the
rate, that doesn't nmake it fair.

Is it foolproof? It isn't
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f ool proof when you | ook at, as Senator Krueger
and Senator Montgonery have pointed out, a

Col unmbi a study that showed that in 68 percent
of the cases there's reversible error.
Reversible error.

And what about the 117 peopl e who
were convi cted, sentenced to death across this
country who just on DNA al one were |later |et
go from prison?

And when we think of it, as | just
nmentioned, racially, when we think of it in
ternms of the errors that are conmtted -- and
is it a deterrent? The biggest drop in crine
is in New York City, where Robert Morgenthau
doesn't seek the death penalty. The biggest
increase in nurders is in and around the
Monroe County area, where they do seek the
deat h penalty.

And the idea that it's racial, it's
not fool proof, it's not a deterrent, and we' ve
had this ten-year study, this ten-year study
that's right before us in facts -- and we
don't have hearings? W should all be
enbarrassed that we don't have hearings. They

probably woul dn't convince ne ot herw se, and
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probably woul dn't convince others. But it's
our responsibility. [It's our responsibility
as |legislators to accept evidence, to receive
it, to analyze it, and to admt where we're
right and to adnmt where we're w ong.

So | aminalterably opposed to this
| egislation to begin with. But the fact that
we haven't reviewed whether it's a deterrent,
we haven't reviewed whether it's fool proof, we
haven't reviewed whether it's adm ni stered
differently throughout this state -- why do
65 percent of the capital cases cone froma
few counties? Does that nmean that you really
shoul d kill sonebody in one county so you
won't go to the gas chanmber in that county? |
don't know. Hearings would tell us that.

So we shoul d be ashaned of
ourselves. And for that and other reasons, |
vote no on this |egislation.

ACTI NG PRESI DENT LI TTLE: Thank
you, Senator.

Senat or Oppenhei ner.

SENATOR OPPENHEI VER: Thank you.
On the bill, please.
ACTI NG PRESI DENT LI TTLE: Thank
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you. Senat or Qppenheiner, on the bill

SENATOR OPPENHEI VER: | agree
with Senator Breslin and the people that have
said that it would have been very valuable to
have hearings, because | know -- and | bet you
know, too -- nmany people that have changed
their mnds fromthe information that has been
com ng out over the |ast decade. Friends of
m ne have changed their mnds, and |'m sure
friends of yours.

And the polls, the polls have shown
us that many people in our state have changed
their mnds. So we're really not where we
were ten years ago as far as the feelings of
t he general popul ation.

But | want to take a little
di fferent tack than what we've been tal king
about and di scuss comments that were made by
Bob Carney, who's the district attorney of
Schenectady County. And his testinony was
very interesting before the Assenbly
comm ttee, because he does support the death
penalty. But he hopes we aren't going to
reinstate it.

And you nmay say, how can that be if

Candyco Transcri ption Service, Inc.




© 00 ~N o o b~ w N P

N NN N NN R PR R R R R R R R
O A W N B O © O N o 00 »h W N L O

927

he supports it? And he cites criteria

probl ens, cost problems. And | think he has a
very pragmatic approach to this. He's not
tal ki ng raci al denographics. He's not talKking
phi |l osophy or spiritual points. He's just

tal king very pragnmatically about this.

And so -- this was a very | ong
testinmony, and I'mjust going to skip over al
the criteria and the procedural issues that he
had and -- except that | should say he feels
that no prosecutor would want the burden of a
deat h verdict on his or her conscience. And
he says that prosecutors take this obligation
very seriously, and they are very circunspect
about seeking death. And that is clearly
shown by the fact that in nore than nine
years, only seven people have been placed on
deat h row.

But et me focus on what | think is
his nost conpelling argunent. This was his
statenment, that "Finally, the nost conpelling
argument agai nst the death penalty is the
m sdirection of resources necessary to
mai ntai n capital punishnent.” And mnd you,

we're tal king about a DA s testinony here.
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"At $13 million per year to fund
the Capital Defender office, together with al
of the noney expended for capital-qualified
assi gned counsel and prosecutor's costs, the
death penalty may have cost us as nuch as
$200 million.

"Can it truthfully be said that
putting seven people tenporarily on death row
was worth the expenditure of those nonies?
For this cost, a handful of defendants have
only tenporarily confronted the renote
prospect of execution."

And he goes on to say that there
are so many crimnal justice initiatives that
are really and truly effective in reducing
crinme, and they can be enhanced for just a
tiny fraction of this noney.

For instance, he tal ks about
sonmet hing that the Pataki adm nistration just
| aunched a couple of years ago, and that's
called Project IMPACT. And it has seriously
decreased the homicide in the target
popul ations. And that target popul ation were
basically the violent gangs. And they have

seen a big inprovenent in street gang --
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i nprovenent in their behavior. And that whol e
program cost $4 mllion.

And then he tal ked about a second
initiative called Road to Recovery, and there
they divert qualified defendants out of prison
and into drug treatnent.

And these are very small costs.
And this DA thinks that they're very val uabl e
because they are working and at a tiny
fraction of the cost of putting the death
penal ty back

He continues by saying that
"Continuing to spend mllions of dollars to
take a nmurder defendant who has al ready been
caught and subject himto death rather than
life without parole will not prevent the next
nmurder. Redirecting noney to nore vigorously
apprehend and prosecute armed robbers,
rapi sts, burglars and those who commt gun
crimes will prevent nmurder and will save
lives."

And so he tal ks for expanding the
funding for QOperation | MPACT and Road to
Recovery and other equally conpelling crine

reduction strategies. He says it's a nuch,
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much wi ser way to spend our very scarce
resour ces.

And he concl udes by sayi ng he
doesn't think you can wite a law that wl|
restore capital punishnent in this state and
wi thstand judicial scrutiny. So he thinks
"the continued pursuit of this very quixotic
endeavor will require vast expenditures of
addi ti onal scarce public resources, and we
really are better off without it."

And | agree whol eheartedly with --
this is ne talking now, not him-- with
Senat or Marchi and sonme of the other Senators
who have spoken to the fact that if we as a
soci ety are condeming nurder, then we as a
government shoul d not be setting the bad
exanpl e of rmurdering.

And as Senator Breslin has spoken
of, I don't know of another industrialized
nation that has a death penalty. And the only
ones | can think of, nonindustrialized Third
Wrld, are not -- not nations that we want to
be in conmpany with.

So | will be voting against this

deat h penalty.
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ACTI NG PRESI DENT LI TTLE: Thank
you, Senator.

Senat or Sanpson.

SENATOR SAMPSON: On the bill,
Madam Pr esi dent .

ACTI NG PRESI DENT LI TTLE: Senat or
Sanpson, on the bill.

SENATOR SAMPSON: | risein
opposition of this bill this afternoon. And
there are 119 reasons why |I'm agai nst the
deat h penalty, because 119 individuals were
sentenced to death that were innocent.

I want to quote froma testinony
given by District Attorney Robert Morgenthau,
and he quotes as foll ows:

"Convicting an i nnocent man is the
et hi cal prosecutor's worst nightmare. And
that, of course, is conpound when the
puni shment is death. |If you have the death
penalty, you will execute innocent people. No
one di sagrees that such horrors occur. The
only argunent concerns how often. Qur jury
systemin the best in the world. But as the
current Broadway production of Twelve Angry

Men rem nds us, juries are made up of fallible
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human bei ngs who are capabl e of m stakes and
m sj udgnents. "

A 1985 study published in the
Stanford Law Review in 1987 identified 350
cases in this century in which innocent people
were wongly convicted of crimes for which
they have received the ultimte penalty,
death. O that nunber, as nany as 23 were
execut ed.

Wien we tal k about the death
penalty, it is not a deterrent to crinme. To
serve as an effective deterrent, punishnent
nmust be pronpt and swift. And when | ooking at
life without the possibility of parole, that
is the answer.

The Lord says -- the only
justification for the death penalty is
vengeance, but the Lord sayeth, "Vengeance is
mne." So we are basically putting ourselves
in the place of the Lord by adm nistering such
puni shnment s.

For that reason, | vote against
this bill.

ACTI NG PRESI DENT LI TTLE: Thank

you, Senator.
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Senat or Hassel | - Thonpson.

SENATOR HASSELL- THOVPSON: Thank
you, Madam Presi dent.

A lot has been said, and | think
that many of it is -- may be considered as
repetitious. And so the question is why do we
each keep saying it? Well, hopefully, if
enough of us say it in enough different ways,
per haps sonmebody nmay get the nessage.

And so in | ooking at some of this
testi nony that ny coll eagues have been tal ki ng
about today, | selected to | ook at the
testi mony of John Dunne. And the reason that
| chose John Dunne was because he was a menber
of this New York Senate body from 1966 to
19809.

And he says in his testinony that
he had the occasion to vote as nany as
12 tinmes to establish a death penalty in
New York State. But he al so goes on to say
that: "Each of these votes were difficult.
For each of them | deliberated at |ength.
Each tine | cast a vote for death, | believed
that | was doing the right thing norally as

well as legally.”
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He was then the chair of the
New York State Senate Conmittee on Crine and
Corrections, and it was his responsibility to
exam ne the di sturbances at the Tonb, the
Auburn riots, and the prison conditions
t hroughout the state. And when he was at
Attica, he observed that during this uprising
he still thought that the capital sanctions
particularly, then, should be for the worst --
the worst penalties for the worst crines.

From 1990 to 1993, when he left the
Senate, he was the Assistant Attorney Genera
for Civil Rights at the United States
Depart nent of Justice, and he headed up the
enforcenent of all federal civil rights | aws.
And he canme to a new | evel of understanding --
now, renenber, |'m paraphrasing. But when |I'm
doing his quoting, | will be clear that these
are his quotes not m ne.

He came, and | quote, "to a new
| evel of understandi ng and appreciation of the
dept hs to which poverty, racismand civil
ri ghts abuses and human rights violations
affect the day-to-day lives of our citizens."

In 1995, the year that the death
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penalty was instituted in the State of

New York, he joined sonething called the

New Yorkers for Fairness in Capital

Puni shment. Renenber, he is still now a
proponent of capital punishnent. And he said,
"The voices of both the proponents and the
opponents nel ded then into a consensua
statenment of principles.”

He said that when the death penalty
becanme | aw, he said Majority Leader Bruno
appointed himto be one of the first menbers
of the Capital Defender Board. In many
respects, he said, that experience -- he
t hought that he was prepared. However, it
opened his eyes to the concrete difficulty of
trying to inplenent a fair death penalty
statute.

Now, his testinmony goes on to talk
about sonme of the cases and the opportunities
that he had to try to put together a | aw panel
as well and the difficulties those inposed.

He said hiring a capital defender was a very
high priority and a difficult task:

" Sept enber 1st, the new | aw becane

effective, and there was nuch to do to prepare
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for cases that would be capitally indicated
And their charge was to look for a highly

tal ented, experienced crimnal attorney with
proven conmtnent to indigent clients and
someone W th considerable recent experience in
capital litigation at the trial |level, and a
person with the skill to oversee and manage a
| arge office and notivate a staff under
difficult circunstances.

"They thought that they had found
the right person in doing this, but then
simlar chall enges becane apparent in the
screeni ng panels under the newlaw. It was
critical that these panels not be viewed as
sources of patronage, but, rather, that they
needed to have the courage to exclude even
experienced crimnal attorneys who wanted to
handl e these cases for the wong reasons.

"The panel needed to be inspired
not to cut corners. 1In fact, the difficulty
of those choices, the fights agai nst
pat ronage, and the effect and effort to get a
capital structure, even the one we have on
track, showed nme the human fallibility, ego,

hubri s, and the nost positive qualities that
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nost associ ate thenselves with the | ega
prof ession frequently stand in the way of
assuring fairness, making fairness al nost
i mpossi ble. "

He goes on to tal k about sone of
those cases. But the |ast couple of points
that I want to nake on his testinony, which
made it inportant to nme, was that he says:

"The questions that were raised
came under many categories. And the first of
such were, Can we always rely on our police,
prosecutors, defense counsel and judges to
sift through the wheat and the chaff of these
capital incidents?

"Can we expect our police, as
Governor Ryan's conm ssion reconmended, to
keep pursuing all reasonable |ines of inquiry,
whet her these point toward or away from an
al ready identified suspect?

"WI Il prosecutors always and in
every case oversee the police, provide open
file discovery, concede error where legally
conpel I ed, and give due weight to mtigating
factors?

"Can the defense ever be truly up
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to the task in each capital case in New York?

"Can our judges be assured of their
i ndependence, refraining frominserting
personal biases, and be intellectually capable
in every case?

"To ask these questions is to
answer them The 'always and every' standard
that shoul d be denanded for capital cases
because life is at stake cannot be net. W
know for a certainty that while there will be
cases that have all of these elenents, sone
will have very few W know for a certainty
that given a perfect jurisprudential storm
there will be cases where none of these
standard will be net. And our problemis that
we can never be truly sure, before or after
the poison is injected, which is which."

These thoughts and nmany |ike them
led himthen to conclude that the death
penalty was inperm ssible policy. By the tine
he had grappled with these questions in an
of ficial capacity for nearly four years, a
part of him he says, was glad to | eave the
Capi tal Defender Board.

After years of uphol ding death
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sentences, he declared, and | quote, "I have
come to think that capital punishnment shoul d
be abolished. 1, for one, regret ny nany
votes in favor of the death penalty and join
the stream of w tnesses that have gone before
me concl uding that their m nds have been
changed irrevocably. | believe that the
United States shoul d abolish capital

puni shment and that the Legislature should
refer to reinstate it in New York."

He goes on to quote John Paul and
tal ked about, as a Roman Catholic, how he was
al so gui ded by the very narrow posture that
the Catholic Church has taken. But then he
says that "As circunstances inproved, the
penal system because it had nore
sophi sticated ability for contai nment, the
Church then began to take a nore open posture
toward the death penalty.”

And | ater he quotes Pope John Paul
as stating that the principles set forth in
t he New Cat echism of the Catholic Church
remains valid. "If Dbloodl ess neans are
sufficient to defend hunman |ives agai nst an

aggressor, and to protect public order and the
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safety of persons, a public authority nust
limt itself to such nmeans, because they
better correspond to the concrete conditions
of the common good and are nore in conformty
to the dignity of the human person.”

Thus, he says, "As a Ronan Catholic
and a fornmer supporter of the death penalty,
and as a person who has struggled for nore
than 40 years with this issue, | urge you not
to reinstitute or to reinstate capital
puni shment, but to use those bl oodl ess neans
that are associated with life inprisonnment
wi t hout parole to cap our punishnent for
first-degree nurder with that sentence and to
use the resources thereby to save the quality
of life for all of our citizens."

Madam President, | will be voting
no.

ACTI NG PRESI DENT LI TTLE: Thank
you, Senator.

Senat or Connor .

SENATOR CONNOR: Thank you, Madam
Presi dent.

Madam President, | | ook around the

chanber and realize that, with one exception,
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I have spoken nore frequently on this floor
agai nst the death penalty, and voted agai nst
the death penalty nore frequently, than
everyone except ny col |l eague Senat or John
Mar chi .

And when | first voted on this
i ssue and debated this issue, the Majority
Leader, the then Majority Leader was opposed
to the death penalty, as was the nunber two,
the then nunber-two person in the Majority,
Senat or Marchi, who was the Finance chair.

|'ve seen, over the years, nenbers
on both sides of the aisle change their
positions. | once sat up there right where
Senator Savino sits and next to ne was a
col | eague who, after speaking in favor of the
deat h penalty, would whisper to ne, "I'm
really against this, but ny district would
kill me."

Through the miracl e of
reapportionnent, in 1982 | got the really
conservative parts of his district and he got
a whol e new district, and he cane back and
switched his position the next year. | didn't

switch mne; | just had to contend with al
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his fornmer constituents yelling at ne,
i ncludi ng some of his fam |y nenbers.

You know, earlier in the debate --
and really before | got over here, but | heard
it on the box -- | heard Senator Vol ker say
that, Well, if you | ook at the Assenbly and
you do it by districts, the votes should be
t here.

Well, that's not always true. |
haven't done a poll, | haven't done a poll of
Senator Marchi's district, but I'mvery
famliar with all of its iterations certainly
since | canme to the Senate, even when it had
part of Manhattan in it. And when | first
noved to New York State, ny state senator was
John Marchi, because he had part of Brooklyn.

I haven't done a poll there, but I
venture to say that every district that he's
had, if you did the poll, would be
overwhel m ngly in favor of the death penalty.
Yet he has been unswerving in his opposition.

I ndeed, in 1978 he had a very, very
cl ose, contentious general election against
t he Denocrats, supported by the then

| eadership in this conference, and the mgjor
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i ssue was the death penalty. The Denocrat was
pro-death penalty. And Senator Marchi stood
up, didn't budge.

I"msure he was urged by politica
handl ers or whatever, because they do things
like that, that, well, if you noderate your
position or you changed it, you don't have to
worry. But he held his ground.

Now, Madam President, | have to
make a confession: |'ve never polled ny
district on the death penalty. But | suspect
the present district | have now, if it were
pol l ed, would be, in today's atnobsphere,
agai nst the death penalty. Not so with the
then district and the attitudes of eight or
10 years ago; |I'msure ny district was in
favor of the death penalty.

So things shift. And | remenber on
this issue once our former coll eague Senat or
Hal perin, who was then in the office next to
me in the LOB, saying, "Gee, | had a group
come up" -- it was Catholic Lobby Day at the
time. And he said, "A nonsignor fromny
district, | said to him 'Monsignor, what do

you think of the death penalty? "
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And Donny was agai nst the death
penalty, but his district was really giving
hima hard tine to be in favor of it.

And he said that the nonsignor
said: "Well, Vox populi, vox Deus" -- the
voi ce of the people is the voice of God. And
Donny had the greatest answer. He said, Yeah,
but -- he said, "Father, does God change his
m nd every eight or ten years?"

(Laughter.)

SENATOR CONNOR: So what do you
do with this issue?

You know, nost of the -- and the
debate has been enlightening, and | appreciate
nmy col | eagues quoting various facts that cane
out at the hearings. And let nme say there
shoul d have been hearings in the Senate on
this. There should be hearings, in ny
opi nhion, on every inportant bill. Wether it
i nfl uences how we vote or not, we should
col l ect the evidence, we should nmake the
record.

And the people have a right to be
heard, the people who have done the studies or

i nvested their time and effort and enotions
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into an issue ought to be heard. So it's not
just this issue, it's a lot of issues.

Am | persuaded by any of the things
I'"ve heard fromny col |l eagues here? Well, no,
because | got to tell you sonmething. Mst of
the studies by the professors and the
statistics and all, | listen for the dates.
And Senat or Sanpson nentioned the dates of
his. And frankly, they were all studi es done
long after | was here speaki ng agai nst and
voti ng agai nst the death penalty. So it would
be certainly disingenuous to stand here now
and say | was really persuaded by that study
that came out in, you know, 1987 or '86 from
what ever university.

And |'m not persuaded by ot her
argunments, with all due respect -- and |
understand it's designed, perhaps, to persuade
or wake up someone on the other side, but I'm
not inpressed with Senator Liz Krueger's
argument. Because, frankly, if we save
$170 mllion in ten years or in a year by
having the death penalty, 1'd still be agai nst
it. And you know what, Madam President, |'m

pretty sure she woul d be too.
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So the fact is, what's it really
cone down to? It cones down to certain facts
that we all know and we can't deny. And we
don't need sonme professor to tell us that
they're facts. It's nice to have your
vi ewpoi nt vindi cated by sone studies, but
that's not why we vote. It's not why we vote.
There's certain things we know.

Is the death penalty racist as it's

applied? Wll, you know, one part of ne says,
well, it's not just that. That's part of the
problem | sawin the New York Tinmes, was it,

or sonewhere they had a history of the death
penalty in America. And one of the col onies,
the first death penalty the col ony adopted --
right, the first death penalty, because when
they started out, none of themhad it, really,
right -- was for mnurder, rape, a couple of
other crimes. But it only applied to African
slaves. Wite colonists who conmtted those
same crines didn't get the death penalty.

And m nd you, Madam President, this
was before they had any kind of penitentiaries
or whatever where they could securely inprison

somnmeone.
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So the very core of the death
penalty in America is racism But there's
sonmething el se involved. W all knowit, we
all know it with the crimnal justice system
It's about economics.

And | appreciate that Senator
Vol ker in his death penalty bill, this one and
the one that passed ten years ago, provides
for a | egal defense and public funds for |ega
defense and so on. But we all know -- and
it's certainly not the least bit to denigrate
the abilities of capital defenders or
what ever, but there's just a big difference
bet ween those who can afford the law firm
crammed full of $800-an-hour |awers and the
overwor ked public-payroll capital defenders
who have to live with the budget that they're
gi ven.

There is a difference. No one can
stand here and say there's no difference. W
all know there's a difference. And we know,
when you get down to other things that nake up
atrial, the $200-an-hour investigator is
going to do a nore thorough job and dig up

nore hel pful things to the defense than
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sonebody who's getting the $50 or $60 or
$40 an hour or whatever it is, $25 an hour,
that the state is willing to pay an

i nvesti gator.

And the nore noney you have, you
can have four or five of those $800-an-hour
| awyers working on your case. You know, if
you're indigent, so you get a couple of
| awyers fromthe Capital Defender Program who
don't make nearly that anmount of noney.
There's a difference. There's a difference.

You know, really rich people,
really rich people in nodern America, no
matter their color or ethnicity or whatever,
they really don't face the same risk of going
to the chair for the sanme crinme as sonebody
who's poor. And that's been true through
history. As | said once before on the floor,
just renenber, Loeb and Leopold did not get
the chair; Sacco and Vanzetti did.

There's a difference between bei ng
poor in Anerica and being very wealthy in
Anerica. W all know that. W don't need a
professor to tell us that. That's just the

way it works. The jails are crammed full of
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poor people. And they don't get out and get
to wear a bracelet for half of their term you
know, on their ankle. You know? They don't
get to go back and address their enpl oyees and
their stockhol ders when they get out of jail.

So is the death penalty as it's

appl i ed biased? Yes. |It's biased against
poor people. Is it racist? Wll, you know,
| ook at all those studies. And now, | know I

said, ah, but you don't need the studies. But
there's a study we all know, whether we've
read the studies, read the census data or we
just open our eyes as we drive through various
parts of the state. And that is a
di sproportionate percentage of the poor people
inthis state and in this country are people
of col or.

You don't need a study. You know
that. W all know that. W all know that.
But there's plenty of studies and statistics.
If you want to contest this, I'lIl be happy to
show themto you. But we know. So we know
that within that whol e bias agai nst poor
peopl e i s an enornous bias agai nst

African- Aneri cans, Latinos and others. And
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then you put the overlay of historical racism
on that, which varies -- | do believe varies
inits intensity fromdifferent parts of the
country and all. But it's there.

Sonme ot her things you don't need a
prof essor to tell you. The death penalty is
irrevocable. Hello? | don't need a study
fromany university to tell ne that when you
execut e sonebody -- oh, you can al ways say
you're sorry later, | guess. But the penalty,
for that person, is irrevocable. And if you
find out later they didn't do it, oops.

Now, |'m not naking |light of the
fact that people have been kept in prison for
15 and 20 years and then | ater exonerated.
But, you know, danages are awarded. Yes, it's
a tragedy. But it's not the sane as -- it's
not the same, Madam President, as in
justification of the sanctity of life you take
alife and it turns out it was an innocent
person. That you can't -- there's not enough
damages for that. There's no way to do that.
| don't need a study. W all knowit's
i rrevocabl e.

The other thing we all know and we
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don't need studies for but, you know, we do
have evi dence now, thanks to DNA -- but we
al wvays knew. In those debates, you know, back
inthe late '70s and early '80s when DNA, we
all knew fromour science studies it existed,
but it seenmed |like one of these ephenera
things out there. Nobody had every quantified
it, measured it. Certainly there was no way
it could be put in a conputer and conpared
wi th anybody el se's DNA.

Long before that, we all knew and
sponsors woul d even concede that we have a
fallible crimnal justice system Any hunan
instrunmentality is, by its very nature,
inherently fallible. 1t can nake m st akes.
That's one of the reasons | was al ways agai nst
the death penalty. You know? Secondary to
the fact that | always knew it was the people
on the bottom

I can renmenber as a small child ny
gr andf at her, who was born in 1890 and j ust
passed away a few years ago at age 104, saying
he was called for jury duty. | was about 6 or
7. | said "Ch?" He said, "Yeah, but they

want to put nme on a nurder case, but | told
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the judge |I'm agai nst the death penalty."”

He wasn't sone elitist, by the way.
He didn't go to an Ivy League college. He
quit school at grade 6 and for a dollar a year
went to night school to get through 8th grade.
He was a factory worker. He was literally
born here a year after his parents inmm grated.
He was poor all his life, never nmade nore than
$70 a week in his life. But he was agai nst
the death penalty.

Wel |, what was his experience as a
boy? The people he knew were the ones that
got the chair in New Jersey. Qher Irish
i mm grant kids, that's who was getting the
chair. The poorer kids. None of the rich
people got the chair. So | heard that as a
boy, it was inherently prejudicial against
poor people, working people.

But we all know the systemis
fallible. W just didn't know how fallible it
could be. Now, sone of us who are | awers and
experienced with trials | think had a better
innate sense of how fallible it could be than
those who weren't. | learned early on that

what's a trial. Well, atrial is a search for
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the truth. That's howit's defined, a search
for the truth.

What is it really? As one very
experienced, very good trial |awer said to ne
when | was a young lawer, a trial is a drama.
It's a drama staged in a courtroom You don't
hear everything. You hear, first of all, only
the evidence that's deened, quote, unquote,
adm ssible. But then you only hear the
adm ssi bl e evidence that one side or the other
chooses to present to the court. So you don't
get the whole story. It's a drama. It's a
drama with a limted script that gets a
result.

It's really a horrible systemthat
we have in this country. [It's just better
than any other crimnal justice systeml've
every heard of anywhere el se. But that nakes
it far from perfect.

So what is the new evidence? Well,
from DNA we have | earned just how fallible it
is, just how many people actually do get
convi cted wongfully for nurders, for rapes,
for -- we've learned it about crines where

there is DNA evi dence.
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And | had soneone say to ne a week
or two ago who is a proponent, sonebody | was
talking to, a staff nenber who is a proponent
of Senator Volker's bill say, Ch, well, you
know, we could wite it in there and say you
can only be executed -- where there is DNA
evi dence, you could only be executed -- you
know, it was one of these what-if. Wat if we
wote that where there's DNA evi dence, soneone
could only be executed if the DNA evi dence
proved they did it.

| said, "Well, what about the cases
where there's no DNA evidence?" The answer
was: "Well, then, what's your conplaint?
There's no DNA evidence. You can't prove
they're innocent.” | said, "Well, that's got
it backwards. You're not supposed to have to
prove people are innocent."

What we' ve | earned from DNA
evidence is that trials come up with very
fallible results. In very high percentages,
much hi gher than we ever dreaned. And if
that's the case with the cases where there's
DNA evi dence, why shoul d we have any doubt

that we get just conparabl e percentages of
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wrongfully convicted in those cases where
there's no DNA evi dence?

| don't need a study to tell ne
that. And | don't need a study to tell ne
that | legislate with ny head and what | know
inny heart. And | know that in a civilized
soci ety when, today, with nodern tools of
penol ogy -- video nonitors, all sorts of
el ectroni c gear and whatever -- we can
securely inprison someone and protect society.
And wi th enough spent, certainly less than it
costs to have a death penalty, but enough
spent, we can do it in a way that assures
maxi mum protection to those who have to work
in the prison system because they do deserve
to be protected fromsuch a violent crimnal.

But that said, why do we have to be
as uncivilized, why do we -- Madam President,
Senator Marchi said it best debating this
i ssue perhaps 25 years ago. And | renenber
hi m sayi ng, "Show ne where the word
"exception' is included in the comandnent
"thou shalt not kill.""

' magainst this, Madam President.

ACTI NG PRESI DENT LI TTLE: Senat or
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Mazi ar z.

SENATOR MAZI ARZ: Wel |, thank you
very much, Madam Presi dent.

| just want to preface ny renarks
by saying | have respect for all of ny
col | eagues, but for Senator Marchi there's
al ways that special |evel of respect. But in
this instance, | have to respectfully disagree
with himand several of the previous speakers,
Madam Pr esi dent .

You know, we've quoted here today
statisticians and professors and doctors. And
a whol e host of individuals' nanmes have been
mentioned -- with one, | think, notable
exception. No one has tal ked about the
victins of crinmes. | want to nmention sone
names.

| want to tal k about an individua
by the nane of Jill Cahill. Jill is not a
constituent of mne. She lives in Centra
New York, | think in Senator Valesky's -- did
live in Senator Valesky's district. Jill was
a young nother in a bad marriage. Her husband
abused her. Several tines he was arrested for

it. The last time, he beat her with a
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basebal | bat. He hit her, the doctors
determ ned, at |east four tines in the head
with a basebal | bat.

Ironically, James Cahill didn't
kill her that tinme. She was in the hospital
recuperating and was doing very well. Her
famly was visiting her, staying with her on a
dai |l y basi s.

James Cahill surreptitiously gained
entrance to the hospital, in violation of an
order of protection, of course, by disguising
hinself with a wig and a mai nt enance worker's
gown. And he went into that hospital, and he
pour ed cyani de poi son down his wife's throat.
In the autopsy, there were scars on her cheeks
where she nmust have been gargling and spitting
up the poison as he was pouring it down her
t hroat .

| want to nention a Ranon Nazari o.
Doesn't live in nmy district, never net himin
nmy life. Ranmon went to work in Queens one day
at a fast food restaurant, the Wendy's
restaurant. Ranon just went to work. John
Tayl or went in Wendy's that day with the

intention of robbing it and not |eaving any
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wi t nesses behind. M. Taylor and his
acconpl i ce marched Ranon and four of his
coworkers into the basenent of Wendy's, nade
t hem kneel down on the floor and one by one
shot themin the back of the head, executed
t hem

Juan Rodri guez-Matos was a young
mentally retarded nan in the city of
Rochester. Again, not in ny district, not ny
constituent. Angel Mateo was upset that he
couldn't find his girlfriend. And he went up
to Juan Rodri guez-Matos, and he asked Juan
where his girlfriend was. And his famly
feels that Juan probably didn't understand the
guestion, because he was nentally chal |l enged.

Angel WMateo becane angry, put a gun
up to his face, and pulled the trigger and
shot Juan Rodriguez-Matos. But he didn't kill
him And he was angry that he didn't kil
him So he put a plastic bag around his head
and tied a knot tight and stood there and
wat ched hi m suffocate to death in pain.

I mentioned those three
i ndividuals -- they're not doctors, they're

not statisticians, they're not real
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prof essionals. But they're victins, and their
cases and their nanes shoul d be nenti oned.

Senator Breslin said, for one
reason or another, that we should be ashaned
of ourselves for bringing this up. | think
we'd be -- |'d be ashaned of nyself if |
didn't bring up the nanmes of sone victinms of
crinmes.

W tal ked about the possibility and
| ast week Senator Bruno held a press
conference with the Senate Majority on this
bill, with Senator Vol ker. And a couple of
reporters asked sone interesting questions.
One of themtal ked about, "Well, what about
life without parole?" And life w thout parole
came up here today.

You know that Jimand Jill Cahil
had two young children. And Jill's famly was
able to gain custody of those two children.
After Janes Cahill was convicted by a jury and
the death penalty was upheld by a jury, Jill's
famly was able to gain custody of those two
chi I dren.

On the anniversary of the day he

murdered Jill Cahill, Janes Cahill, fromhis
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prison cell, filed in Famly Court a request
to force his two young children to visit him
in prison, further victimzing, further
victimzing Jill Cahill's famly. And that's
why he did it. And he said that's why he did
it.

Anot her question the reporters
asked | ast week or two weeks ago when we hel d
that press conference was about the Court of
Appeal s and the confirmation. And we were
very critical, and | think rightfully so
critical, of the Court of Appeals.

Judge Kaye, Judge C par ek,
Judge Bundy Smith, Judge Rosenblatt and
Judge Robert Smith don't have the guts to run
for governor, they don't have the guts to run
for the Assenbly, and they don't have the guts
to run for the Senate, but they want to --
they want to nmake |aws, but they don't have
the guts to run for the seats where the | aws
are made in New York State.

The reporter asked the question:
"Wel |, Senator Bruno, you know, you confirmnmed
Judge Rosenbl att, you confirnmed Judge Robert

Sm th, and, you know, they went in there and
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vot ed agai nst the wi shes. And why did you
confirmthemif they feel that way?"

And Senator Bruno was too polite to
answer the reporter's question the way | woul d
have answered it. |It's because when they cone
down here for the confirmation process, they
lie to us.

Judge Robert Smith sat in a hearing
roomw th Senator DeFrancisco, said, "I
under stand what the Legi sl ature nmeant when
they passed the death penalty. | think that
the Legi slature should nmake the laws in
New York State. | don't think the courts
shoul d overrule the will of the Legislature.”

A coupl e of nonths |ater, he went
in there, of course, and probably has his
personal feelings and voted for them as
opposed to what he told us.

Robert Smith is a | ousy judge, but
he's worse. At his confirmation process, he
had his young daughter there with him |
think he's not just a lousy judge, he lied to
us in front of his daughter. | think he's a
| ousy fat her.

I know this is going to get a | ot
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of press here, so | want to make that very
clear, what | think about him and Judge Kaye.

A coupl e of weeks ago, Judge Kaye
gave her annual State of the Judiciary
nmessage. This will be, I think, nmy |ast
poi nt, her State of the Judiciary nessage.

And | know t hat Senator DeFrancisco, the chair
of the Judiciary Committee, and |'m sure the
menbers went there and heard Judge Kaye talk
about the state of the judiciary.

You know, one of the things she
nmenti oned that was inportant to the judiciary
in New York State -- not about justice for
Jill Cahill, not about justice for Ranon
Nazari o, not about justice for Juan
Rodri guez- Matos -- one of the pressing issues
facing justice in New York State or facing
judges in New York State today is a pay raise.

Now, we all neet that over here.
You know, |'m sure that everyone |istened
attentively there. And of course we just, you
know, filed that request on our side.

But for themto request a pay raise
wi thout giving justice to these people is -- |

think is -- that's what we shoul d be ashamed
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of in New York.

You know, Senator Connor mnade a
very good point. It's one that | think
Senat or Duane, | hope, picked up on. You
know, Senator Duane said that this is never
going to be becone law in the State of
New York, that the Assenbly is never going to
pass this bill. Senator Connor | think nmade a
poi nt, maybe not intentionally, that a | ot of
this is about the politics of it.

And | think as we get nore and nore
headlines like this one, "Desperate Manhunt as
Jewel Thief Kills Again" -- you know, this
i ndi vi dual, Christopher D Meo, went into a
jewelry store in Rockland County. He killed
two peopl e, husband and wife, two young
children left parentless, went into a jewelry
store in Gen Head, | assune that's on Long
Island, in Westbury, | assune that's on Long
I sl and. The suspect spoke for a half hour to
the store clerk -- this is on videotape --
telling himabout his upcom ng marri age,
before he pulled a gun on sal esnan Tom Reni son
and shot himin the chest four tines.

I think that this is about the

Candyco Transcri ption Service, Inc.




© 00 ~N o o b~ w N P

N NN N NN R PR R R R R R R R
O A W N B O © O N o 00 »h W N L O

964

politics of it. | think that eventually --
this is atrend, if you will, and there's no
guestion that the trend is going against the
death penalty now. But as nore and nore
headlines like this appear, that's going to
change. And as nore and nore victins'
famlies put pressure on nmenbers of the
majority in the other house, they're going to
change t oo, because they won't be able to
avoi d the swords of justice.
Thank you, Madam Presi dent.

ACTI NG PRESI DENT LI TTLE: Thank
you, Senator.

Senat or Mal col m Smi t h.

SENATOR MALCOLM SM TH: Thank you
very much, Madam Presi dent.

| paused only to collect ny
thoughts a little bit. Because while | am
goi ng to speak on the death penalty, | do want
to, as ranker on Judiciary, defend a friend of
m ne, whi ch obvi ously needs no defense, and
that is Judge Snmith. Unfortunately, he's not
here to defend hinmself. And while |I do not
appoi nt nyself as his counsel, clearly | nmnust

tell you that he is a very upstandi hg young
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man and | think he is a very dear father, to
be quite frank about it.

But et me -- ny coll eagues Ruth
Hassel | - Thonpson, obvi ously Senat or Krueger,
obvi ously Senator Schnei dernan and |
under stand t hat Vel manette Montgonery
del i vered sonme trenendous comments around the
whol e death penalty issue, facts, figures,
tal ked about the costs, tal ked about the
norality part, tal ked about the process.

What 1'd like to do is just briefly
tal k about what | think is the critical point
t hat nost people hang their hat on as to why
they feel the death penalty is necessary.

Many woul d tell you that there's
clearly a rel ationship between the death
penalty and the deterrent in ternms of crine.
However, | have had the fortunate opportunity
to l ook at a couple of statistical nodels
around what woul d show a rel ati onshi p bet ween
the death penalty as well as it being a
deterrent in crine.

Now, there's three of them
There's one particular statistical node

called a linearity test, and that just does a
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rel ati onshi p between one dependent vari abl e
versus an i ndependent variable. That is the
death penalty versus the deterrent in crine.

The second one is what they call a
derivative of a linearity test, which is a
multiple colinearity test. And that
essentially just takes several variables and
it provides a test between the dependency of
t hose variabl es versus another. Sane thing,
bei ng the death penalty versus the deterrent
in crinme.

And when you get to the point of
where neither one of those tests prove
t hensel ves, you can go to a final test, which
is called a correlation matrix, which al so
provi des you a backup to whether or not those
first two tests prove thensel ves.

Now, both proponents and opponents
of the death penalty have run those tests.
And on each side of the fence, neither one of
t hem have proven that the death penalty is a
clear deterrent in crine.

It is very clear to just about
everyone where the death penalty exists --

obviously, if you' re a prosecutor, there's the
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argunent that says, Well, you know what, | can
use the death penalty as a neans by which to
negotiate a plea. The problemthere is the
particular crinme has already occurred. So you
can't use that to say, well, the death penalty
is a deterrent.

So, Madam President, what | would
submt to you today is there is nothing that
tells us that the death penalty is a deterrent
incrime. W have used the norality test, we
have used the cost test. And for those who
| ook for hard nunbers, you can run any one of
those statistical nodels and it is proven,
fromCalifornia to New York, that there is no
rel ati onshi p between deterrent in crinme versus
the death penalty.

And for that reason al one, Madam
President, in addition to the norality issue,
"1l be voting no.

ACTI NG PRESI DENT LI TTLE: Thank
you, Senator.

Senat or Kl ei n.

SENATOR KLEI N: On the bill,
Madam Pr esi dent .

ACTI NG PRESI DENT LI TTLE: Thank
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you. Senator Klein, on the bill

SENATOR KLEI N: | rise today in
support of this legislation and also a
supporter of the death penalty statute. |
t hi nk Senator Vol ker nmentioned it earlier; ten
years ago, when | was first elected to the
Assenbly, | was one of the cosponsors of
Senator Vol ker's legislation in the Assenbly.

| still believe today, as |I did
then, that the death penalty is a deterrent to
crime. | believe in proportional justice, and
| think the death penalty clearly sends a
nessage of proportional justice to our
soci ety.

| just want to touch a little bit
on the LaVall e decision, because | think it's
worth tal king about. Because | think it says
a | ot about the Court of Appeals in the State
of New York that | think is hell-bent on
maki ng sure we don't have a death penalty
statute in this state.

First of all, the deadl ock
instruction, which was the bone of contention
in the court decision. W're the only state

in the United States that has such a deadl ock
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provision. And it really isn't necessary to
pass constitutional nuster.

The seminal case in the area, Jones
vs. United States, which is a case that does
not require any type of deadl ock provision,
was ki nd of overl ooked by our Court of
Appeal s, who stated that the rights under our

due process in our state constitution are far

superi or.

I think what was tal ked about
earlier was the Cahill case. The Cahill case
is another death penalty case. | think the

facts were drawn out earlier by one of ny

col | eagues and, again, the failure of this

Court of Appeals to uphold our death penalty

statute on what | think is a technicality.
One of the things that was

nmenti oned, w thout repeating the gruesone

facts of the case, was that here was an

i ndi vidual who clearly was -- killed his wife

with intent, as required under the statute.

Actually went into the hospital, broke into

the hospital, which of course would be

consi dered a burglary -- but under our

statute, supposedly, according to the Court of
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Appeal s' interpretation, did not actually
commit a crine, a first-degree nmurder charge
or a second-degree nmurder while in the

commi ssion of a felony. Totally ridiculous.

So | think today this bill, of
course, is going to pass this house. | think
our work is cut out for us in making sure the
Assenbly passes this legislation and the Court
of Appeals finally agrees to uphold our death
penalty statute

| do agree with nmy Denocratic
col | eagues on a very, very inportant note. |
t hi nk we shoul d have had hearings. But I
t hi nk we shoul d have had hearings for a
conpletely different reason. | think we
shoul d have had hearings to build up nonmentum
and to show that the death penalty statute in
the State of New York over the last ten years
wor ked.

You know, you can't deny the fact
that ten years ago, when we instituted the
death penalty again in New York State after a
very, very |long absence, we have seen a
tremendous drop in crinme. |'mnot saying

that's the only answer. But clearly, | think,
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there's a lot of factors that went into our
drop in crinme.

First and forenost, | think, is the
nunber of police officers that we were able to
hire around the state due to federal nonies
that canme to various localities. | think
smart police work. | think it's very
i nportant that we | earned over the years how
to manage cri ne.

But again, | think the deterrence
of the death penalty sends a clear nessage to
crimnals of all walks of life that we're
goi ng to adopt proportional justice in the
State of New York.

So as | did ten years ago, as | did
today, | support the death penalty. And I
wi sh we woul d have hearings, because | think a
| ot of what was raised by nmy col |l eagues can be
argued in the opposite.

First, | think 1'd like to raise
the issue of deterrence. | heard a | ot about
studi es that were done which showed the death
penalty is not a deterrent to crine. Well,
the semnal study in this area was witten by

a man nanmed John [sic] Ehrlich in 1977, which

Candyco Transcri ption Service, Inc.




© 00 ~N o o b~ w N P

N NN N NN R PR R R R R R R R
O A W N B O © O N o 00 »h W N L O

972

states the death penalty is a deterrent to
crinme.

I have a study in front of nme here
which was witten in 2000, by a Dr. Paul Rubin
and Joanna Shepherd of Enory University, which
states that every person who is put to death
on death row saves the |life of 18 people.

| mean, these are facts in the
opposite. And | think we should have the
opportunity to have these individuals testify
before a committee.

Fai rness. You know, | think,
agai n, anot her reason why we shoul d have
hearings is to show that our death penalty
statute in the State of New York is really a
nodel around the country as far as naking sure
that the person, the capital offender,
actually has their due process rights --
they're afforded attorneys, the appeal process
is very lengthy. And I think that's why we
haven't executed anyone in ten years under
this statute.

DNA. | think it's inportant to
have individuals testify that DNA works both

ways. We can nmeke sure that someone is not
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wrongly convicted of a crine and soneone isn't
executed when in fact they didn't conmt the
crinme.

So 1'd like to see a |ot nore
debate on this, but I think a |ot nore debate
for different reasons, to nake sure that we
have a death penalty statute on the books in
New York State that passes constitutiona
must er .

Thank you.

ACTI NG PRESI DENT LI TTLE: Thank
you, Senator.

Senat or Robach.

SENATOR ROBACH: Yes, Madam
Speaker. On the bill.

This has been very interesting. |
have really enjoyed the input from everyone.
You can tell this is an inportant topic.
Peopl e seemto have a | ot of passion, a |lot of
opi ni on.

And | guess what | would say is --
I wasn't going to speak originally, but | am
because | think one thing we all agree on in
this chanber is we have an obligation to

protect the public. Now the question becones
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how do we do that, what is the best way to do
t hat .

And | heard a | ot of points being
made on -- really nore on whether you |ike
capi tal punishnent, you don't like it, sone of
the anecdotal things that are applied to this.

| think the reason that we
reinstituted capital punishnent in this state
wasn't because of polls, wasn't because of
surveys, was sinply for the fact -- in ny
prior life, | worked for Mnroe County
Departnent of Public Safety. And if we went
back 10, 12, 15 years, what frequently
happened, not only in ny community but across
the state, is we saw a nunber of people who
think we would all agree that given the crines
that they had commtted, that they had pl eaded
guilty to, were let out in relatively short
tinmes.

I won't go through victins |ike ny
col | eague Senator Maziarz. But in ny job, I
had the opportunity to sit down with the
victinms' famlies in these victimw tness
protection groups. And | can tell you, it was

very, very conpelling. And it was very hard
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to be working in the system where one
gentleman -- 1'1l nanme the offender -- Arthur
Shawcr oss, who had killed two children in a
very vicious manner, was let out of jail after
| believe 12 years, only to cone back to the
Rochester comunity and kill a nunber

mul ti pl e ot her peopl e.

And the outcry fromthe public, the
community, was huge, because they said, Wuat
ki nd of system do we have that all ows soneone
of this ilk and nature to be back out in the
community to prey on nore people? And | had
no answer for them

Now, where | think we can all

agree, and this is where |I think the |ogic

parts, | think if you're for |life wthout
parole in a negotiated system-- and | believe
we all are. | believe we know that there's

peopl e out there that exhibit behavi or that
nost likely will do it again, if given the
chance, because of their violent tendencies.
W want to keep themoff the street.

But if you are for life wthout
parole in a negotiated system-- and that's

what we have in our crimnal justice system --
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on a scale of 1 to 10, if you want 9, life
wi t hout parole, you have to have 10 in place,
capi tal punishnent, to get that negotiation.
And quite frankly, that's exactly what's
happeni ng.

Conversely, in the case with Art
Shawcr oss or many ot hers, we had peopl e
knowi ng, in the crimnal justice system
common knowl edge anongst everyone invol ved --
prosecutors, defense |awers, even in the
crimnals in sone case thenselves -- that
really what they used to say, hard tinme in
New York used to be 18 years maxi num That
was unacceptable. Wo |ost out in that system
was the victim

And | don't know if it deters the
first time, but it sure as heck deters them
the second tine, because they're not back out
there to prey on nore kids, nore wonen, nore
adults, nmore children and do nore hei nous
crinmes. Understand who we're tal king about
here. These are not first-time -- well, |
won't say not first-tinme offenders -- these
are the nost heinous, violent serial killers,

mul ti pl e nurderers, bad, bad fol ks.
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So | don't knowif I"mgoing to
change anybody's mnd. But | really do think
this, and I think that's a good thing. |
think everyone in this roomwants to protect
the public best. | would say, given the
systemis working, with nost people who are
clearly guilty taking that plea, for us to
real ly have those peopl e never seeing the
light of day to prey on nore people, we really
need 10 to get to that 9.

| say let's not change it. Qur
first priority should be protecting future
innocent victinms. And | think this bill wll
go on to addressing that.

Thank you, Madam Speaker.

ACTI NG PRESI DENT LI TTLE: Thank
you.

Senat or Schnei derman, to cl ose for
the Mnority.

SENATOR SCHNEI DERVAN: Thank you,
Madam President. | will try to be brief.

| think one thing that is clearly
denonstrated here today is the need for nore
di scussion on this issue, is the need for

hearings, is the need for us to behave as a
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responsi bl e | egi sl ati ve body.

| nean, | appreciate the fact that
some people are noved by enotion on this
i ssue. And sone peopl e have persona
experience or intuitions. I'msorry to say,
in response to the el oquent and thoughtful
remar ks of Senat or Connor, sone people | think
do need studies. Sone people ignore the
evidence that's right in front of their faces.

Because what we're hearing here
today is a lot of disinformation. [|'m not
saying I'mright about everything. But |I'm
saying that we are supposed to be functioning
as a deliberative legislative body on what
Senat or Vol ker has call ed one of the npst
i nportant issues we face, and we haven't done
it. W've failed in our job as a | egislature.

You want to know why peopl e think
this is a dysfunctional |egislature that
doesn't get the job done? Here is an exanple.
The Assenbly sent out notices for hearings.
They didn't say you have to have a particul ar
position. These were open notices that said
anyone can sign up.

Way aren't we having hearings? Wy
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aren't we cross-exam ning these peopl e that
apparently some of ny col |l eagues di sagree
with? | mean, Senator Klein referred to
Professor Ehrlich's study. Well, let's get
Prof essor Ehrlich's study on the table.

And let's get Professor Jeffrey
Fagan of Col unbia Law School back, who
testified in front of the Assenbly that
"“Al t hough Ehrlich's research was highly
technical, and no matter how carefully he
qual i fied his conclusions, his article had the
popul ar and political appeal of a headline, a
soundbite and a bunper sticker. Reaction was
i medi ate. Ehrlich's findings were disputed
in academ c journals across the country," and
then he lists the states.

Let's gat her evidence and eval uate
it. Wen Senator Vol ker says, Ch, the death
penalty has caused crine to go down, well, if
you | ook at the real nunmbers, crinme started to
fall precipitously in 1990. And it fell every
year to 1995, when the death penalty was
enact ed.

The point here is this. W can

proceed by superstition, or we can proceed by
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eval uating the objective evidence. W have
not proceeded by eval uating the objective
evi dence.

My col | eagues here have attenpted
to read sone testinmony fromthe Assenbly
heari ngs, because we have none in this house.
We shoul d be ashaned that the Assenbly held
five hearings, thousands of pages of
testi nmony, people invited on both sides of
the -- and on multiple sides, because there
are people who have a variety of views.

| nean, sone people believe, as
Senat or Marchi does and Senat or Connor does,
that the death penalty is just wong --
Senat or Duane. Sone of us believe that it is
a sanction that naybe, under the right

ci rcunst ances, should be available to the

state but, like District Attorney Carney, who
Senat or Oppenheiner cited -- and, frankly,
like nyself -- 1 just don't think it's ever

been fairly applied.

| think that the way to determ ne
who gets the death penalty is to | ook at race,
to | ook at econom c status, and not to | ook at

the quality of the crine. As has been stated
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over and over again -- and this conpletely
undercuts, | believe, the argunent for
deterrence -- the death penalty is applied in
a biased way. It has been noted that in

New York State, in our own state in the |ast
decade t he geographical disparity is
phenonenal . Six counties account for

56 percent of all death-noticed cases. |Is
that a fair application?

The racial disparity has been
noted. The econonic disparity that Senator
Connor nentioned is nmuch harder to study, but
it's clearly there. This is why justices of
the United States Suprene Court have referred
to the death penalty as being as randomas a
|ottery or, as Justice Stewart said, the
chance of being sentenced to death is |ike
bei ng struck by Ii ghtning.

Crimnals don't believe they're

going to get the death penalty. O maybe if

they do, let's get the facts out on the table.

The victinms, the statenents of the victins,
let's not have just a few victins that we
choose based on their individual testinony.

Let's have open hearings and see what the
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effect is on victins.

And | would note for ny coll eagues
that had you reviewed the records of the
Assenbly hearings, had we had our own
heari ngs, you m ght have heard the parents of
Jenna Grieshaber, for whom Jenna's Law is
nanmed, who both testified against the death
penalty, stating, and | quote:

"I read a quote that said that
preneditated nurderers truly believe they wll
get away with it, and therefore the death
penalty never enters their mnd. And that a
crime of passion is an irrational act, wthout
preneditation, and therefore the death penalty
never enters their mnd.

"So if it's not a deterrent and
it's not cost-effective, if it begets nore
violence, if it puts the victinis famly
t hrough years and years of reliving the event,
if it does not change our |ives w thout our
| oved one and if it makes us no better than
the nurderer, what possible reason could there
be to have a death penalty?"

If you want to tal k about victins,

let's get all the victinms' famlies in here
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and have hearings and eval uate it.

But first and forenost, let's act
like a responsible legislature. Let's not
say, On, | believe there's deterrence, when
the evidence is to the contrary. Let's not
ignore the cost issue. Because the quick and
the effective prosecution and puni shnment of
crinmes is nmuch nore inportant than this
| ottery process by which sone people get the
deat h penalty and sone people don't.

Let's go back to doing our jobs.
Let's have hearings. Let's have joint
hearings with the Assenbly, if you Iike. And
let's get the issues on the table so we do not
proceed based on superstition. Let's proceed
based on objective evi dence.

Ri ght now we're back where the
crimnal justice systemwas in the 1600s
before scientific evaluation started in.

W' re proceedi ng based on superstition, runor
and prejudice. That is no way to enact a | aw
in this nost critical area.

| vote no. | think everyone here
who's concerned about our integrity as a

| egi sl ature and concerned about the process of
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this house, as well as people who just have
strong feelings on the death penalty, should
vote no and we should do our job thoroughly
before enacting the ultinmate sanction.

Thank you, Madam Presi dent.

ACTI NG PRESI DENT LI TTLE: Thank
you.

Senat or Vol ker, to close the
debat e.

SENATOR VOLKER: Madam Pr esi dent,
you know, the -- it's interesting. | want you

to all know | respect every nenber of this
house. And | have |istened, as usual, to sone
of the sane debate for the past 30 years.

By the way, it seens to ne a little
bit, though, prejudicial to talk about reform
W are passing a bill. W're debating it.

The Assenbly had hearings. You said that
anybody could cone. |It's no secret they told
a few people that were pro-death penalty that
they couldn't come because they had too many
pro-death penalty people.

The Col unbia study -- by the way,

t he Col unbia study has nothing to do with

New York. Everybody stays away from New YorKk.
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You know why? Because our state is a bad
state, it always has been a bad state, because
our history here of crimnal justice is so
good.

You know, there was a nmention here
of that stupid, and | hate to say it, Stanford
study. Those guys cane in here, they were
hi story professors from California. Frankly,
they were eventually roundly criticized by
just about everybody. They tried to say there
were 13 people here that were executed who
wer e i nnocent.

We went through, we started going
through them Ted Hallman, who is the deputy
commi ssi oner of, now, honeland security, one
of the nost -- | think one of the top guys in
crimnal justice, we went through seven of
them They were so funny; | mean, anybody
that said he was innocent, he was innocent.

There was one guy -- and I'Il just
do this one. There was Joe, Fred, and Frank.
I"mjust using the nanmes. They were all
shooting. Eyewitnesses to all of themfiring.
Two guys were executed. As Fred was being

executed, he said, "You know Joe didn't do
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it. He's innocent," he said, the whole thing.
The reason was that they clainmed that Fred was
a bad shot and he didn't hit anybody. And

t herefore, because he didn't hit anybody, even
t hough he admits he fired, that he shoul dn't
be executed. Because the other two guys were
better shots.

And that's the "bad shot" defense.
And according to those professors from
Stanford, you shouldn't execute him even
t hough the guy adnmitted that he wanted to kil
him But he was a bad shot. Al right. |
nmean, it was just |oony, nuts.

The Assenbly has decided, it
appears, that they, under the Brennan
Institute, want to have hearings. They don't
want to pass a bill, they want to have
hearings. Fine. W are passing a bill.

We're doing what | think is reform

Al'l this new evidence that you're
tal king about is all the same old stuff. Sane
old anti-death penalty people com ng in.

Jonat han Gradess is here, very violently
anti-death penalty; Dem MGQuire, right there.

| have great respect for them they're friends
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of m ne. They've been anti-death penalty for
50 years. O 30 years. Dem's only 25.
Whatever it is, anyways.

My point is there's no new
evidence. In fact, the interesting thing
about the evidence here is it's overwhel m ngly
pro. And if we had a hearing -- and which we,
by the way, will. Because | want to tell you,
if the Assenbly does not pass the bill this
year, they're going to get their hearings.

" mgoing around the state then. Because we
should really do this, because the Assenbly is
going to pass it next year anyways, |'l]I

guar ant ee you.

You can talk all you want about
New York City. M good friend Sheldon -- who
is ny good friend, by the way, and I -- we
served together in Crimnal Justice, he's not
going to want to go into an el ection wthout
voting on this issue. | don't believe it.

And the New York Tinmes is not going
to stop it, or the Tines Union, who just did
this ridiculous thing on the declining
nunbers. By the way, | hate to say this,

Eric -- let's see. They went from 2605 to
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2571. They did go to 2397, then they went
back up to 2420. Yeah, that was a big decline
there. And then as soon as the death penalty
was passed, it was down to 1550, 1330 -- |
mean, come on

It's -- it's -- I"'mnot telling
you -- I'monly saying that it seens to ne
that we have to stop kiddi ng ourselves. The
capital defenders, in their neeting, said:
Jack up the noney, because we want to use it
agai nst the system

By the way, we've saved tons of
noney on |ife wi thout parole people pleading
away fromthe death penalty. It's very hard
to determ ne what the net nunbers are. W
know that they're nore, but they're not
anything close to the 170 mllion. That's
outrageous. Probably I ess than 100 m | li on,
| ess -- but you know what? You want to argue
with me that we shoul dn't have capital
def enders, we shouldn't have the best defense
systemin the country? | don't think that
makes a |l ot of sense. | don't want to be
responsi bl e for people getting executed who

are i nnocent.
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And | would rem nd you, and |I'm not
going to specifically say anything, but a
coupl e of Senators tal ked about people in
their district who were exonerated by DNA.

And if there were multiple defendants, better
ask which one of themactually conmmitted the
crinme. Because the problemis, the weakness
of DNA is when you have multiple defendants
and you're using DNA evidence, if it turns out
to be sonebody el se and you used that, you can
throw out all the cases, sinply because you
don't have the evidence.

The wilding case is the classic
exanple. In the wilding case they found DNA
evi dence that wasn't with the other people, so
they just et themall go even though they
were confessed and so forth. You know, that's
t he Morgent hau assi stants, now, who soneti nmes
don't know whet her to indict people or hug
them But that's the new breed. And that's
interesting. | nean, you can praise -- well,
I"'mnot going to say anything about Bob
Mor gent hau.

But | will say this, and |I'm goi ng

to finish by saying Tinothy MVeigh -- who's
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fromny region, by the way. The Cklahoma Gty
bonber, which caused all these buildings here
to be checked. | want to tell you, we went
through all kinds of stuff here. He was a
white supremacist. A lot of us expected that

after that there was going to be a nunber

of -- and we know t hat sone buil di ngs were
| ooked at -- there was going to be a nunber of
those. He was executed. Isn't it

fasci nati ng, we haven't had one bonbi ng
i ncident by white supremaci sts since then.

In fact, the biggest incident now
is going on in Chicago, where the judge's
father and -- a couple of real courageous
people killed a couple of people, and one was
in a wheelchair and the other one was cri ppl ed
and so forth. Those are the kind of
cour ageous people that unfortunately sonetines
are involved in our crimnal justice system

"Il only finish by saying this.
Look, no hearing is going to change the votes
in this chanber. You can say all you want
about evidence. W know that. Cone on. |
nean, let's be realistic. This is not really

about politics, I'll be the first to admt to
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you. My -- | don't know what ny district is
anynore. | have often said there are certain
i ssues that are inherent in a person. You
shoul d not follow your district with certain
i ssues, you really shouldn't. Death penalty,
abortion are two of those that are so critica
to you as a person that you got to vote your
consci ence, and you should. And not because
of polls or anything el se.

So for ne, it doesn't -- and people
say: Well, what if your district turned
anti-death penalty? [1'd still vote for it.
I'd have to. Sane with abortion.

I have a deep-seated belief in the
sanctity of life. | believe that the sanctity
of life says that the innocent should be
protected. The guilty is a different issue.
And that follows with both abortions --
because what we're doing with the death
penalty is we're saying we've got to protect
the guilty, but we'll take a chance with the
i nnocent that are out there being killed.
That's the problem That's the problem

ACTI NG PRESI DENT LI TTLE: The

debate i s cl osed.
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The Secretary will ring the bell

Read the | ast section.

THE SECRETARY: Section 5. This
act shall take effect inmediately.

ACTI NG PRESI DENT LI TTLE: Senat or
Bal boni, to explain his vote.

SENATOR BALBON : Madam
President, the difference ten years makes.

Ten years ago, | was in the Assenbly chanber
and these debates woul d al ways engender a | ot
of interest. This year, it's quiet.

And | think that this issue is a
victimof its own success. W now have sone
of the lowest crime rates in our history, and
so we don't have the interest or enthusiasm
for the debate. But let nme explain nmy vote
and clarify the issue.

This vote today is not on the death
penalty on its nmerits. It's not. Take a | ook
at the Court of Appeals decision: 99 percent
of the death penalty statute that this
Legi slature voted on ten years ago and was the
will of the people has been found
constitutional, 99 percent.

One small little section, that's
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what we're voting on. Ladies and gentl enen,
if we wanted to revisit this issue because we
wer e concerned about the changing norality,
statistics, human consequence, we woul d have
enacted a sunset clause in the initia
statute. W chose not to. Denocrats and
Republ i cans, two houses with the Governor,
chose not to.

So this is back here by a
technicality. W are voting to correct the
technicality or voting to keep the

technicality.

| vote aye.
ACTI NG PRES| DENT LI TTLE: Senat or
Bal boni will be recorded in the affirmati ve.

Senator Diaz, to explain his vote.

SENATOR DI AZ: Thank you, Madam
Presi dent .

Today we're dealing with the death
penalty. Shall we take a life or shall we
give |life? | heard nmy coll eagues today
tal ki ng about the reason, sone of the reasons
why they are opposing the death penalty. Sone
of the reasons that | hear was econom cal, the

suffering of the person, synpathy for the

Candyco Transcri ption Service, Inc.




© 00 ~N o o b~ w N P

N NN N NN R PR R R R R R R R
O A W N B O © O N o 00 »h W N L O

994

crimnal. Some people say here, why are we
killing innocents? And others nention, we
shoul d have justice for all. They say that's
unet hi cal, inmoral.

But do | believe that a person that
takes a gun, that goes out and buys a gun,
puts six bullets on it and goes into the
grocery store and shoot that person, do |
believe that that person deserve to die? Yes,
of course | do.

Do | believe that a person that
takes a gun and go into a taxicab and shoot
the driver, do |I believe that that person
should die? O course | do.

Do | believe that a person that
takes a woman, abuse her, rape her and kill
her, do | believe that that person deserves to
die? O course | do.

But | believe also in the sanctity
of life. | believe also in the right to life.
| believe also in the dignity of life.

And yes, Senator Schnei dernman, we
shoul d read sone statistics and sone
docunments. But there's one that you people

know and you are ignoring. The killing, the
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killing of 4,000 babies every day. Since
1973, we have killed 48 mllion unborn

i nnocents that have done no wong, innocent
babies. That's inmmoral.

But | don't hear the same passion
that | hear to defend an old man that takes a
gun and kills soneone. | don't hear the sane
passi on defendi ng the unborn, the innocent.
The baby had done no wong. So why don't you
read these statistics, that short life that a
baby is alive. And to take life is wong.

So | am not basing ny vote in how
econonmical it is. |I'mnot basing ny vote
today in the suffering of the crimnal. |
don't even -- | don't care about that. | am
not even voting in the synpathy or on justice
for all or the norality of the issue. [|I'm
basing ny vote on the sanctity of life.

And because I'mpro-life and I
believe that the killing of unborn babies,

48 mllion in 32 years, 4,000 babies every
day -- and none of you, none of you are
defending that. Because | believe in life,
" mvoting agai nst today.

Thank you.
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ACTI NG PRESI DENT LI TTLE: Senat or
Di az recorded in the negative.

Senat or Ada Smith.

SENATOR ADA SM TH: Thank you
Madam Pr esi dent .

As long as justice is not applied
equally in this country, especially to people
who are poor, indigent or of color, there is
no place for the death penalty. Because
people will be sentenced and put to death that

may and in nany cases have been proven to be

i nnocent .

Therefore, | definitely and al ways
w |l vote no.

ACTI NG PRESI DENT LI TTLE: Senat or

Ada Smith recorded in the negative.

Senat or Maziarz, why do you rise?

SENATOR MAZI ARZ: Thank you very
much. Just to explain ny vote very briefly.

| want to vote in the affirmative,
in menory of Jill Cahill, because it's about
the victins.

Thank you, Madam Presi dent.

ACTI NG PRESI DENT LI TTLE: Thank

you.
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Senat or Maziarz recorded in the
affirmative.

The Secretary will call the rol
and announce the results.

(The Secretary called the roll.)

THE SECRETARY: Those recorded in
the negative on Cal endar Nunber 172 are
Senators Andrews, Breslin, Brown, Connor,
Diaz, Dilan, Duane, Hassell-Thonpson,
L. Krueger, Marchi, Montgonery, Qppenhei ner,
Par ker, Paterson, Sabini, Sanpson, Savino,
Schnei derman, A. Smith, M Smth, Stavisky,
and Val esky.

Ayes, 37. Nays, 22.

THE PRESI DENT: The bill is
passed.

Senat or Skel os, that conpletes the
controversial reading of the cal endar.

SENATOR SKELGCS: Thank you, Madam
Presi dent .

Is there any housekeepi ng at the
desk?

ACTI NG PRESI DENT LI TTLE: Ve do
have a notion, Senator.

Senat or Fuschill o.
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SENATOR FUSCHI LLO Thank you,
Madam Pr esi dent .

On behal f of Senator Skel os, on
page nunber 10 | offer the foll ow ng
amendnents to Cal endar Nunber 4, Senate Print
Nunber 85, and ask that said bill retainits
pl ace on Third Readi ng Cal endar.

ACTI NG PRESI DENT LI TTLE: The
anmendnents are received and adopted, and the
bill will retain its place on the cal endar.

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
there being no further business to cone before
the Senate, | nove we stand adj ourned until
Monday, March 14th, at 3:00 p.m, intervening
days being | egislative days.

And there will be an imedi ate
neeting of the Majority in the Majority
Conf erence Room

ACTI NG PRESI DENT LI TTLE: Thank
you. On notion, the Senate stands adjourned
until Monday, March 14th, at 3:00 p.m,

i nterveni ng days being |egislative days.

(Wher eupon, at 2:01 p.m, the

Senat e adj ourned.)
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