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PROCEEDI NGS

THE PRESI DENT: The Senate will
pl ease cone to order

| ask everyone present to please
rise and repeat with nme the Pl edge of
Al 'l egi ance.

(Wher eupon, the assenbl age recited
the Pl edge of Allegiance to the Flag.)

THE PRESI DENT: Wth us this
afternoon to give the invocation is Reverend
Al ex True, pastor at Cornerstone Comrunity
Church in Brockport, New York

REVEREND TRUE: Let's pray.

Dear Lord God, we thank You this
afternoon for the opportunity to gather
t oget her as Your servants. And Your word
tells us that we are Your servants. Those who
serve You in the office of government are
i ndeed Your servants, and we thank You for
each one here.

God, we thank You for the Lord
Jesus Christ, who is the only savior, the king
of kings and the lord of lords. And we thank
You for the great | ove and forgi veness that

You share and that You offer to each one of us
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t hrough him

And, God, we pray now today and ask
that You woul d pl ease bl ess each and every
servant that's gathered here today. Have Your
will and way done in the issues and in the
| egi slation that's deci ded today. Quide and
direct with Your wi sdom on the decisions that
need to be nade, and bl ess and protect each
one of us as we go our separate ways.

Hel p each one of us to understand
and to know and to accept Your |ove and Your
forgi veness and Your salvation that's offered
to us free of charge. And we thank You for
going to the cross for us. W thank You for
dyi ng for our sins. And we thank You for
rising the third day. And we give You all the
prai se and thanks with all of our hearts.

In Jesus' nane we pray, anen

THE PRESI DENT: Readi ng of the
Jour nal .

THE SECRETARY: In Senat e,

Monday, April 19, the Senate nmet pursuant to
adj ournnent. The Journal of Sunday, April 18,
was read and approved. On notion, Senate

adj our ned.
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THE PRESI DENT: W t hout
obj ection, the Journal stands approved as
read.

Presentation of petitions.

Messages fromthe Assenbly.

Messages fromthe Governor

Reports of standing conmttees.

Reports of select commttees.

Comuni cations and reports from
state officers.

Motions and resol utions.

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
are there any substitutions at the desk?

THE PRESI DENT: Yes, there are,
Senat or .

SENATOR SKELGCS: If we could nmake
themat this tine, please.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: On page 14,
Senat or Marcellino noves to discharge, from
the Committee on Environnental Conservation,
Assenbly Bill Number 3073 and substitute it
for the identical Senate Bill Nunmber 897,
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Third Readi ng Cal endar 287.

On page 22, Senator Robach noves to
di scharge, fromthe Conmttee on
Transportation, Assenbly Bill Nunber 8237 and
substitute it for the identical Senate Bill
Nunber 1997, Third Readi ng Cal endar 441.

And on page 28, Senator Hannon
noves to discharge, fromthe Conmmittee on
Heal th, Assenbly Bill Nunber 10163 and
substitute it for the identical Senate Bill
Nunber 6428, Third Readi ng Cal endar 523.

THE PRESI DENT: Substitutions
or der ed.

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
at this tinme could we adopt the Resol ution
Cal endar .

THE PRESI DENT: Al in favor of
adopti ng the Resol ution Cal endar please
signi fy by saying aye.

(Response of "Aye.")

THE PRESI DENT: Opposed, nay.

(No response.)

THE PRESI DENT: The Resol ution

Cal endar is so adopted.
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Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
| have three resolutions at the desk. If we
coul d have the titles read and nove for their
i mredi at e adopti on.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: By Senat or
Skel os, Legislative Resol ution Number 4573,
commendi ng Geral d Schl ossberg upon the
occasi on of his designation for special honor
by the Shonrim Soci ety of Nassau County at its
38t h Annual Breakfast on April 25, 2004.

By Senator Skel os, Legislative
Resol ution Nunber 4574, conmendi ng Sanue
Li vi ngston upon the occasion of his
desi gnation for special honor by the Shonrim
Soci ety of Nassau County at its 38th Annua
Breakfast on April 25, 2004.

And by Senator Skel os, Legislative
Resol ution Nunber 4575, conmendi ng Robert
@ assnan upon the occasion of his designation
for special honor by the Shonrim Society of
Nassau County at its 38th Annual Breakfast on
April 25, 2004.
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THE PRESI DENT: Al in favor of
the resol utions please signify by saying aye.

(Response of "Aye.")

THE PRESI DENT: Opposed, nay.

(No response.)

THE PRESI DENT: The resol utions
are adopt ed.

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
if we could go to the noncontroversial reading
of the cal endar.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: Cal endar Nunber
373, by Senator Vol ker, Senate Print 4170, an
act to anmend the Penal Law, in relation to
paynment of nmandatory surcharges.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 3. This
act shall take effect on the 90th day.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 41. Nays,

1. Senator Duane recorded in the negative.
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THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber
424, by Senator Skel os, Senate Print --

SENATOR PATERSON: Lay it aside.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

527, by Senator Meier, Senate Print 5736B, an
act to anmend the Tax Law, in relation to
aut hori zing the County of Lew s.

THE PRESI DENT: There is a | ocal
fiscal inpact note at the desk.

Read the | ast section.

THE SECRETARY: Section 6. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 42.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

597, by Senator Little, Senate Print 6444, an
act to anend the Civil Service Law, in

relation to providing for binding arbitration.
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THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 4. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 42.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

612, by Senator Velella, Senate Print 6476, an
act to anmend the Labor Law, in relation to
requiring prevailing wages to be paid.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 42.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

618, by Senator Vol ker, Senate Print 241, an

act to anend the Penal Law and the Cri m nal
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Procedure Law, in relation to term of

i mpri sonment .

SENATOR PATERSON: Lay it aside.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

619, by Senator Vol ker, Senate Print 243, an
act to anmend the Crimnal Procedure Law, in
relation to expandi ng the nunber of a victims
famly menbers.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 3. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 44.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

623, by Senator DeFranci sco, Senate Print
1143, an act to amend the Penal Law, in
relation to the paynment of reparation or
restitution in certain cases.

THE PRESI DENT: Read t he | ast
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secti on.

THE SECRETARY: Section 2. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 44.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

631, by Senator Mrahan, Senate Print 5388A,
an act to anmend the Penal Law, in relation to
aut hori zed depositions for certain

mur der -i n-t he- second- degr ee of f enders.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 5. This
act shall take effect on the first of
Novenber .

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 43. Nays,
1. Senator Duane recorded in the negative.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber
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643, by Senator Little, Senate Print 4924, an
act to anmend the Real Property Tax Law, in
relation to state aid for inproved assessnent
adm ni stration.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 44.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

649, by Senator Skelos, Senate Print 6177, an
act authorizing the assessor of the County of
Nassau to accept an application.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect inmmediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 46.

THE PRESI DENT: The bill is
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passed.

Senat or Skel os, that conpletes the
noncontroversi al reading of the cal endar.

SENATOR SKELGCS: Thank you, Madam
President. |If we could go to the
controversial reading of the cal endar.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: Cal endar Nunber
424, by Senator Skel os, Senate Print 557, an
act to anmend the CGeneral bligations Law, in
relation to exoneration of certain crine
vi cti ns.

SENATOR SCHNEI DERMAN:
Expl anati on.

THE PRESI DENT: Senat or Skel os,
an expl anati on has been requested.

SENATOR SKELGCS: Thank you, Madam
Presi dent .

This | egislation, which has passed
t he Senate on nunerous occasi ons, woul d anmend
the General nligations Law by bringi ng back
the assunption of risk doctrine in certain
civil lawsuits.

In order for the plaintiff to be
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barred fromrecovery, the defendant nust
furni sh proof by a preponderance of evidence
by showing that the plaintiff coomitted the
crinme and that the defendant's actions were
justified. The crimnal has assuned the risk
of injury by his intentional actions agai nst
the victim

THE PRESI DENT: Senat or
Schnei der man.

SENATOR SCHNEI DERVAN: Thank you,
Madam President. On the bill

THE PRESI DENT: You may proceed,
Senat or .

SENATOR SCHNEI DERMAN: This is a
bill that has been around in this house for a

long tine. There are simlar bills that we've
debated earlier this session. Senator
Bal boni's bill -- | have to say | think this
is a nore noderate and carefully crafted
approach than that one. However, in ny view,
it suffers fromthe sanme fundanental flaw.
This is an effort to change a body
of law that actually is working very well. |
mean, we di scussed this when we debated

Senator Bal boni's bill, the Barker versus
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Kal l ash rule. There is a wongful plaintiff
rule in this state. Crimnals have their
cases thrown out if they're bringing a civil
action and the court determ nes that the
subject matter of the civil action is the sane
as the crimnal conduct that the plaintiff was
engaged i n.

So we have a rule that's working
rather well. And I'mafraid that this is just
an effort to close the courthouse doors to a
group of people who should be entitled to a
heari ng.

Again, we're tal king about a bil
that states that crine victins and Good
Samaritans nmay be exonerated fromcertain tort
liabilities and refers to actions where the
injuries sustained by the plaintiff, where the
def endant shall furnish proof that the injury
arose during the comm ssion or attenpted
comm ssion by the plaintiff of a crine,
ref erenci ng several crines.

Again, this could be a situation
where soneone is fleeing fromhaving conmtted
acrine and a third party assaults them and

this could prevent the court from as the
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court is enpowered to do now, considering al
the factors involved in determ ning whet her or
not to apply New York's existing wongful
plaintiff rule.

| woul d suggest that, again, this
bill is not going anywhere. W should -- if
we're going to nake an effort to deal with
t hese issues, passing the sane series of bills
over and over again does not further that
effort.

And | think that we also -- one
final point. And | fear that we may see this
bill again. And if we do, | think it does
need to be anended, because it still refers to
sodony. And the law as it exists now, we've
taken references to sodony out of the |aw.

And so | hope that we can at | east
see sone anendnents. As |'ve encouraged ny
col |l eagues in the past, it at |east |ooks Iike
we're naking an effort to pass two-house bills
and change the | aw here when we're updati ng
our | egislation and changi ng typographica
errors as bills pass over and over again.

| vote no. | think we have a body

of law that works well here. There's no
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denonstration of the need for this change.
Let's keep the courthouse doors open to
everyone. Let's enpower judges to use their
di scretion to do justice. And | encourage
everyone to vote no.

THE PRESI DENT: Senator Diaz.

SENATOR DI AZ: Thank you, Madam
President. On the bill.

THE PRESI DENT: You may proceed
on the bill, Senator
SENATOR DI AZ: You know, | heard

nmy fell ow Denocrat Senator Schnei der man sayi ng
it is -- that this bill ain't going nowhere.
And frankly, it is a shane. It is a shanme to
hear that this bill ain't goi ng nowhere.
Because if we're going to put an
end to crine, if we're going to put an end to

crimnals commtting crimes, and to protect

the victinms, this is a bill that should go
sonmewhere. This is a bill that we should al
support.

Because if soneone decides to go
and commt a crine and assault someone and in
the process of doing that the victimhurts the

person, the perpetrator, or a bystander,
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hel ping the victim hurts the perpetrator --
and we are going to give the perpetrator the
ability and the will to be able to sue and to
recover some kind of benefit fromthe victin®

| nean, if we are going to put an
end to crimnals and to crine in the State of
New York, again, this is a bill that we shoul d
al |l support.

| think that once you decide to
commt a crine, once you decide that you are
going to go into a bodega or to a hone or to
somewhere to commt a crine or to assault
sonmeone, and in that process you get hurt,
that's your own doing. You should have no
right to sue anyone. You committed a cri ne;

you should go to prison. You should go to

jail, not -- you should not be given the right
to sue.

So, | adies and gentlenen, | amfor
this bill. And | think it is a shame to hear

that this bill ain't going nowhere.

Thank you very nuch

THE PRESI DENT: Does any ot her
menber wi sh to be heard?

Then the debate is cl osed.
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Read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect on the first of
Novenber .

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Those recorded in
t he negative on Cal endar Nunber 424 are
Senators Andrews, Dilan, Duane,
Hassel | - Thonpson, L. Krueger, Montgonery,
Pat er son, Sanpson, and Schnei derman. Ayes,
46. Nays, 9.

THE PRESI DENT: The bill is
passed.

Senat or Bruno.

SENATOR BRUNGC Madam Pr esi dent,
can we at this tinme return to notions and
resolutions in the cal endar.

| believe that there is a
privileged resolution at the desk sponsored by
nyself and Senator Little. | would ask that
it beread inits entirety and nove for its
i mredi at e adopti on.

THE PRESI DENT: The Secretary

will read.




1848

SENATOR BRUNGC Can we ask for
order in the chanber, please, Madam Presi dent.

THE SECRETARY: By Senators Bruno
and Little, Legislative Resolution Number
4570, paying tribute to the life and selfless
heroi smof Private First C ass Nathan Patrick
Brown, of South dens Falls, New York.

"WHEREAS, It is with a heavy heart
that this Legislative Body pays tribute to
Private First Cl ass Nathan Patrick Brown, a
21-year-ol d sol dier serving with the Nati onal
Guard, who was killed on Sunday, April 11,
2004, when his arnored Hunvee was attacked
while on routine patrol in Samarra, lraq; and

"WHEREAS, Private First Cass
Nat han Patrick Brown was a nmenber of a dens
Fal | s-based Arnmy National Guard unit, Conpany
C of the 2nd Battalion of the 108th Infantry,
attached to the United States Arny's 1st
Arnmored Division in Iraqg; and

"WHEREAS, Private First Cass
Nat han Patrick Brown's job responsibilities as
a menber of the National Guard was to guard,
search and secure transportation routes; and

"WHEREAS, Private First C ass
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Nat han Patrick Brown was born on June 13,
1982, in dens Falls, New York, the |oving son
of Ricky L. and Kathy J. (Ryan) Brown; and

"WHEREAS, This Legislative Body
extends its deepest synpathy to the fanm |y of
this brave Anerican, Private First C ass
Nat han Patrick Brown; and

"WHEREAS, No one can fully
understand a tragedy such as this, but only
know t hat prayers hel p us through the day and
hel p us endure the night. There are prayers
of friends and strangers that give us al
strength, and there are prayers that yield our
will to awll greater than our own; and

"WHEREAS, Private First Cass
Nat han Patrick Brown is survived by his
parents, Ricky and Kathy Brown; brother,
Chri stopher; two sisters, Megan and Victori a;
hal f - brot her, Matthew Secor; hal f-sister
Sarah Secor; his fiancee, Sara G ace Hill;
mat er nal grandnot her, Beatrice |I. Ryan;
grandf at her and World War 11 veteran Paul H
Ryan, Sr.; paternal grandparents, Raynond and
Josi e Brown; great-grandnother, Lillian

Whol ey; great-grandfather Amarante Chavez;
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several aunts, uncles, and cousins; and all of
his fellow soldiers who served with himin
Irag; and
"WHEREAS, It is the sense of this
Legi sl ative Body to convey its grateful
appreci ation and heartfelt grief in
recognition of the |loss of this courageous
i ndi vi dual, who dedicated his purposeful life
and career to serve his country as a nenber of
the National CGuard; now, therefore, be it
"RESCLVED, That this Legislative
Body pause in its deliberations to pay tribute
to the life and selfless heroismof Private
First Cass Nathan Patrick Brown of South
A ens Falls, New York; and be it further
"RESCLVED, That a copy of this
resolution, suitably engrossed, be transnitted
to the famly of Private First C ass Nat han
Patrick Brown."
THE PRESI DENT: Senat or Bruno.
SENATOR BRUNG Thank you, Madam
Presi dent and col | eagues.
This really is as sad as anything
can be when you hear this resol ution

descri bing a fun-1loving, caring, 2l1-year-old




1851

young nan -- 21 years old -- dying tragically
on what has been, on Easter Sunday, descri bed
as a routine patrol, if there can be such a
thing over there in a war zone. Routine
patrol. Four others were injured in that
attack.

You know, the Lieutenant Governor
and Senator Little attended, this norning, the
funeral. | understand there were hundreds,
maybe t housands of people there, just caring
and sharing in their grief.

You think about a 21-year-old and
how this cones honme to us -- graduates from
hi gh school, dedicates hinself unselfishly to
a fight for freedomin wartinme, in a time of
very great peril. His grandfather, as we
heard, served in Wrld War Two; his father
served in the Marines in 1980. An uncle
served in the Air Force and Navy. This is a
commtted, patriotic, dedicated famly.

This young fellow, we read and
heard, was al ways asking his nomto send
candy. And the candy he shared with the Irag
children, and that's why he kept asking for

candy. Volunteered in orphanages there in
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Irag, for young people. Just as a caring,
caring individual .

So it's so appropriate -- you
wonder what benefit do you see in something
like this. | guess if there's any benefit at
all, other than he's committed his life and
died fighting for freedomfor us, people
around the world, and for those in Iraq, when
you think about a young man |i ke this who
spent the tine he had on this earth really
commtted to relating to others, doing good --
think about it. He's a son, he's a grandson,
a fiance, soon to be married, as they were
pl anni ng.

So it's a sad tine for us. But
it's a good tinme for us to think about al
those that are serving around the world, those
that are there in the troubled areas not
because they want to be but they feel
conpel l ed that they have to be. And we can
all thank the good Lord there are people out
there |ike Nathan Patrick Brown, who was
willing to commt his young |ife to protecting
t hose people and their freedoma | ong ways

from honme, and consequently defendi ng us here




1853

in this chanber, in this state, and in this
country.

Thank you, Madam Presi dent.

THE PRESI DENT: Senator Little.

SENATOR LI TTLE: Thank you, Madam
President. And thank you, Senator Bruno.

It truly is a sad day. |It's truly
every mlitary famly's nightnare to have the
knock on the door to find out that your son or
daughter has nmade the ultimate sacrifice in
giving of one's |ife for their country.

And since our country began, we
have had the good fortune of having young nen
and worren who were willing to put thensel ves
in harms way, knowi ng that at any tine they
may have to make that ultimate sacrifice.

So we owe a great deal of gratitude
to Private First Cass Nathan Brown and to al
of the nen and wonmen who are serving in Iraq
and in other places in this world, protecting
us and protect our freedom

At today's funeral, you certainly
had to be inpacted by the sadness of the
famly, by the sadness of the other nenbers of

the National Guard. This is the first tine
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that a New York National Guard has been sent

to a foreign country since Wrld War I1. And
Nat han is the first of our National Guard to

lose his life in Iraq.

So you say, what can | say or what
can | do to nend the heartbreak of this
famly? There certainly is nothing nore
tragi c than standing next to the coffin of one
of your children. What we're doing today in
our resolution, in recognizing the heroi sm of
Nat han and our gratitude to him is what we
can do.

Today, hundreds and hundreds of
people lined the funeral path when they went
fromthe church past the Gens Falls Arnory on
their way to the Saratoga National Cenetery,
where he will be buried with -- was buried
with full mlitary honors.

So at a tinme when words seemvery
i nadequate, | think the only thing we can do
is through our presence and through our action
here today with this resolution, and through
our thoughts and prayers, express our sorrow,
our synpathy to the famly, and our gratitude

to men and wonen in our country who nmeke this
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sacrifice, and today to Private First C ass
Nat han Br own.

And | al so believe that we can
conti nue to show our support for all those nen
and wormren who continue to serve in lraq and to
of fer a prayer for them each and every day and
for their safety, that they return hone well.

Thank you.

THE PRESI DENT: Senat or
Schnei der man.

SENATOR SCHNEI DERVAN: Thank you,
Madam Pr esi dent .

This is certainly a sobering
subject matter. | amvery pleased that we're
at | east able to pause for a nonment to put
things in perspective, as the death of soneone
this young under these circunstances has to do
for any caring, thinking person.

And obviously this is not an
i deol ogi cal or partisan issue. This is a
human issue. And | think we all have to think
about working as hard as we can to support the
troops, to support all of the nen and wonen in
our state who have | oved ones abroad.

And | would thank Senator Little,
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Senat or Bruno for taking a nonent to make us
focus and get us a little nore serious in an
at nosphere that occasionally gets a bit
frivol ous on substantial issues.

And | would also just like to
mention that tonorrow is West Point Day. And
soneti nmes, you know, we're all wandering
around doi ng other things. | hope everyone
will be here tonorrow for West Point Day when
we bring the troops up. Let's renenber what's
going on now. This is not a casual thing to
be in the mlitary. And particularly for
t hose who serve in the Guard from New York

State, let's all renmenber themas we go

f orwar d.
Thank you.
THE PRESI DENT: Senat or Bonaci c.
SENATOR BONACI C. Thank you,

Madam Pr esi dent .

| too stand in honor and gratitude
for Nathan Brown, and | want to tell you a
little story that happened today.

Si mul t aneously with that funera
and burial, there was another individual where

there was a nmass today in Sidney, New York --
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Del aware County -- a 20-year-old whose nane
was | saac M chael Nieves. And he died in
Baghdad.

And | went to the church to honor
this famly, and they asked ne to speak. And
when | got up to that pulpit and | ooked out,
there was his nom and dad and ni ne si blings,
si x of which had unifornms on of Air Force,
Navy, and Arny.

The whol e church was crying. His
younger brother, a 19-year-old cadet from West
Point, got up to that podiumand with the
strength and wi sdom and passi on and conmm t ment
and |l ove of this country, he tal ked of his
brot her and his dedication to his famly.

And when | left that place, | said
because of Nat han Brown and because of people
like Isaac Nieves, we are going to win the war
on terrorism because our greatest resources
are our people.

Now, these were individuals | don't
know. And |I'm sure nany of us don't know
t hese heroes that are out there fighting for
our freedons. But | am so proud of the Nathan

Browns of the world for their | ove of God,
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| ove of country, love of famly. And sone pay
a higher price of freedom and their famlies,
t han ot hers.

But we are in this together, and we
shoul d renmenber that always as we go down the
political canpaigning and all of the rhetoric.

Thank you, Madam Presi dent.

THE PRESI DENT: Senat or Bal boni .

SENATOR BALBON : Madam
President, on Friday of this week there wl|l
be anot her funeral held, this tine for a
Mari ne, Kevin Kolm who died four days ago in
Fal | uj ah.

And what we're seeing, obviously,
is that New York is paying a price in ternms of
its National Guardsnen. And what Senator
Little said about this being the first
depl oynent is absolutely accurate.

And | amvery heartened that we are
choosing to nention each of these young
sol diers' nanmes here in this chanber, that we
are stopping to take the tine to reflect upon
their lives and their sacrifice.

But | also want to nmake sure

everybody is rem nded of that, different than
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nowhere war in this nation's history, every
man and worman who is serving in lraqg is a

vol unteer. Every man and wonan chose to enter
into the service.

It's a very unique time in our
history, in many different respects. And each
man and wonman in the service that has died for
their country is indeed a hero. Let's offer
our prayers for all the famlies for these
vol unt eers.

Thank you, Madam Presi dent.

THE PRESI DENT: Does any ot her
Senator w sh to be heard?

Al in favor of the resolution
pl ease signify by saying aye.

(Response of "Aye.")

THE PRESI DENT: Opposed, nay.

(No response.)

THE PRESI DENT: The resolution is
adopt ed.

Senat or Bruno.

SENATOR BRUNGC. Madam Pr esi dent,
can we ask for an i mMmedi ate neeting of the
Commerce Conmittee in the Majority Conference

Room
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THE PRESI DENT: There will be an
i mredi ate neeting of the Comrerce Committee in
the Majority Conference Room

SENATOR BRUNGC Madam Pr esi dent,
can we at this time return to the readi ng of

the controversi al cal endar

THE PRESI DENT: The Secretary
will continue to read.
THE SECRETARY: Cal endar Nunber

618, by Senator Vol ker, Senate Print 241, an
act to amend the Penal Law and the Crim nal
Procedure Law, in relation to term of
i mpri sonment .

SENATOR SCHNEI DERMAN:
Expl anati on.

THE PRESI DENT: Senat or Vol ker,
an expl anati on has been requested.

SENATOR VOLKER: Madam Pr esi dent,
this is a bill which has passed this house on
a nunber of occasi ons.

And we have termed this the "three
times and you're out” bill, which says that
if -- on certain violent felony offenses, if
you have previously had two such vi ol ent

felony offenses, that the third nust include
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at least a plea of guilty to a violent felony
offense. In other words, it can't be pled
down to less than a violent felony offense.

Now, these people probably have
been around for a while, because if they
al ready have two violent felony offenses on
their record and they end up with a third one,
quite clearly they have a pretty good crim na
background. This is not -- by no nmeans are we
tal ki ng about anybody that could, by any
stretch of the inmgination, be said to be
nonvi ol ent. Under any circunstances, they
have to have a rather extensive rap sheet.

So | think under the
ci rcunstances -- and by the way, this | think
was devel oped, if |I'mnot m staken, because a
person -- and so many of these proposed
statutes have occurred because sone judges or
a judge or whatever allowed soneone to pl ead
down who had | ong crimnal records.

If you | ook back, by the way,
what's fascinating is it caused tough drug
| aws -- because | was there when the so-called
Rockefell er Drug Laws passed. You would

realize that there was a study done which
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showed that the same people or the sane
sentences in different parts of the state were
consi derably different. For instance, a
person charged under the violent felony

of fense in New York City would get about a
third of what they would get in upstate

New Yor K.

And in drug areas, by the way,
there were sone judges in New York Gty who
refused to send anybody to jail on drug
charges. And that was particularly true in
several of the boroughs.

The only reason | nmention that is a
| ot of people say: Well, why do we go to
t hese nandatory sentences? |It's because there
was so rmuch irresponsibility going on in
certain places, that that's the real reason
that we went to mandatory m ni num sent ences.
And they were changed |l ater on as the clinmate
changed. And | think a | ot of people don't
realize that it happened.

Anyways, the bottomline is this is
one of those bills that basically says if
you're into a third -- if you have two

predi cate felons -- violent felony
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convictions, on the third conviction you mnust
be sentenced to at least a plea of guilty to a
vi ol ent felony offense.

THE PRESI DENT: Senat or
Schnei der man.

SENATOR SCHNEI DERVAN: Thank you,
Madam President. On the bill

THE PRESI DENT: You may proceed
on the bill.

SENATOR SCHNEI DERMAN: I thank
t he sponsor once again for his explanation.
Not quite as good as his explanation | ast
year, when he said, "W're noving fairly
qui ckly to do sonething here on sentencing

before this nmonth is out,” and predicted that
the Assenbly and the Senate were going to
reformthe sentencing laws. So | liked that
better. But perhaps a little nore circunspect
this year.

The problem here is very sinple.
It's not a matter of people believing that
viol ent felons who are dangers to society
shouldn't be in prison for a very long tine.

The problemis that this legislation sinply

states "where the indictnment charges any
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violent felony offense.” And Senator Vol ker
spoke el oquently about our effort to get rid
of judges who may abuse their discretion.

The problemis there still are
human beings with discretion in determ nate
schenmes. They're called district attorneys.
And indictnents are not issued by some caba
of wise nen. They are not handed down from
Mount Sinai. Indictnments are issued by human
bei ngs who are as capabl e of abusing their
di scretions as those who sit in black robes on
t he bench.

The question here, quite sinply, is
what are we going to do about the sentencing
laws in this state that | think virtually
everyone, on every side of the debate,
recogni zes are badly flawed. W have to do
somet hi ng.

Again, this is a bill that we've
seen many tines. W still have the bill neno
on it that states that crinmes of violence are
on the rise every day, which I hope we'l
update, along with Senator Skelos's bill on
sexual assault and Senator Balboni's bill wth

t he typographical errors that we see year




1865

after year.

But let's try and get serious about
the issue of sentencing. W're having a
heari ng tonmorrow norning in Heari ng Room A
t hat Senator Duane and Senator Montgonery are
conveni ng on the issue of sentencing in the
context of the Rockefeller Drug Laws,

10: 00 a.m tonorrow, to try and put sone
further energy into the flagging effort to
reforma body of |laws that are seriously
fl awed.

What we have now under the
determinate sentencing rules is exactly what
Senat or Vol ker descri bed when he was
conpl ai ni ng about the abuse of discretion of
judges and the inconsistency of sentencings.
They have a virtual what's called a
Mason- Di xon line, of which north of the city
where district attorneys will charge nuch
heavi er of fenses and therefore get nuch
heavi er sentences than bel ow t he Mason-Di xon
l'i ne.

Abuse can exist in either body.
Let's not just shift discretion fromjudges to

prosecutors; let's do sonething that
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conprehensively deals with the issue.

["mvoting no on this. | really do
sincerely wish that Senator Vol ker's
predi ction of last year will cone true this
year and that we will neet with the Assenbly
and attenpt to do sonething about the
sentencing |l aws. Because while we pass
one- house bills and the Assenbly passes
one- house bills and prosecutors exercise their
unfettered discretion to charge people as they
see fit, there are a | ot of people doing tine
who shouldn't be doing tinme. And there are
| aws that we can reformvery easily by just
passi ng some sinple bills.

| think that we've attenpted, in
our conference, to advance a conprehensive
proposal to get the debate novi ng again.

We're having a hearing tonorrow. Let's try
and do sonet hi ng.

And | know that the sponsor would
be happy to actually see progress in this area
rat her than us continually going through this
debate and the Assenbly goi ng through their
paral | el debate, passing their one-house bill

So I"'mgoing to vote no, Madam




1867

President, but in the hope that Senator
Vol ker's prediction perhaps was a year early
but nonet hel ess accurate.

Thank you.

THE PRESI DENT: Does any ot her
menber wi sh to be heard?

Then the debate is cl osed.

Read the | ast section.

THE SECRETARY: Section 5. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Those recorded in
t he negative on Cal endar Nunber 618 are
Senat ors Duane, Hassell-Thonpson, Montgonery,
Par ker, Paterson, and Schnei derman. Ayes, 55.
Nays, 6.

THE PRESI DENT: The bill is
passed.

Senat or DeFranci sco.

SENATOR DeFRANCI SCO. | request
unani nous consent to be recorded in the
negati ve on Cal endar 424, Senate Print 557.

THE PRESI DENT: Heari ng no

obj ection, you will be so recorded as voting




1868

in the negative, Senator DeFrancisco.

Senat or Skel os.

SENATOR SKELGCS: Pl ease recogni ze
Senat or Parker.

THE PRESI DENT: Senat or Par ker.

SENATOR PARKER: Madam Pr esi dent,
| request unani nbus consent to be recorded in
t he negative on Cal endar Nunmber 424.

THE PRESI DENT: Heari ng no
obj ection, you will be so recorded as voting
in the negative.

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,

is there any housekeepi ng at the desk?

THE PRESI DENT: No, there isn't,
Senat or .

SENATOR SKELGCS: If | could just
rem nd the nmenbers that session will start at

11: 00 tonorrow, and our cadets from West Poi nt
will be here. So if we could all be in the
chanber at the appropriate tine, it would be
appreci ated by all

And there being no further business
to cone before the Senate, | nove we stand

adj ourned until Wednesday, April 21st, at
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11: 00 a.m sharp

THE PRESI DENT: On notion, the
Senat e now stands adjourned until Wdnesday,
April 21st, at 11:00 a.m

(Wher eupon, at 3:47 p.m, the

Senat e adj ourned.)




