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PROCEEDI NGS

ACTI NG PRESI DENT M GEE: The
Senate will conme to order.

| ask everyone present to please
rise and repeat with nme the Pl edge of
Al 'l egi ance.

(Wher eupon, the assenbl age recited
the Pl edge of Allegiance to the Flag.)

ACTI NG PRESI DENT M GEE: In the
absence of clergy, my we bow our heads in a
nmonment of silence.

(Wher eupon, the assenbl age
respected a nonent of silence.)

ACTI NG PRESI DENT M GEE: Readi ng
of the Journal

THE SECRETARY: In Senat e,
Monday, March 29, the Senate nmet pursuant to
adj ournnent. The Journal of Saturday,

March 27, was read and approved. On notion,
Senat e adj our ned.

ACTI NG PRESI DENT M GEE: W t hout
obj ection, the Journal stands approved as
read.

Presentation of petitions.

Senat or Skel os.
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SENATOR SKELGCS: Madam Pr esi dent,
there will be an i medi ate neeting of the
Local Governments Commrittee in the Majority
Conf erence Room

ACTI NG PRESI DENT M GEE:
| medi ate neeting of the Local Governnents
Committee in the Majority Conference Room

Presentation of petitions.

Messages fromthe Assenbly.

Messages fromthe Governor

Reports of standing conmttees.

The Secretary will read.

THE SECRETARY: Senator Velella,
fromthe Comrttee on Labor, reports the
following bill:

Senate Print 6536, by Senator
Velella, an act to anend the Labor Law and the
Arts and Cul tural Affairs Law

Said bill ordered direct to third
r eadi ng.

ACTI NG PRESI DENT M GEE: Bi |
reported direct to third readi ng.

Reports of select commttees.

Comuni cations and reports from

state of ficers.
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Motions and resol utions.

Senat or Wi ght.

SENATOR W\RI GHT: Thank you, Madam
Presi dent .

On page 36 | offer the foll ow ng
amendnments to Cal endar Nunber 585, Senate
Print Nunmber 6386A, and ask that said bil
retain its place on the Third Readi ng
Cal endar .

ACTI NG PRESI DENT M GEE: The
amendnents are received, and the bill wl|
retain its place on Third Readi ng Cal endar.

SENATOR W\RI GHT: Madam Pr esi dent,
on behal f of Senator Mrahan, | nove that the
following bills be discharged fromtheir
respective conmttees and be reconmtted with
instructions to strike the enacting cl ause:
Senate Nunbers 676, 679, 681, 1349, 1767,
1769, 2106, 2113, and 2114.

ACTI NG PRESI DENT M GEE: So
or der ed.

Senat or Wi ght.

SENATOR W\RI GHT: Thank you, Madam
Presi dent .

I wish to call up Cal endar Nunber
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360, Assenbly Print Number 2822.

ACTI NG PRESI DENT M CEE: The
Secretary will read.
THE SECRETARY: Cal endar Number

360, by Menber of the Assenbly Sidi knan,
Assenbly Print Nunber 2822, an act to anend
the Real Property Law.

SENATOR VRl GHT: | now nove to
reconsi der the vote by which this Assenbly
bill was passed for Senate Print Nunber 1348
on March 3rd.

ACTI NG PRESI DENT M GEE: The
Secretary will call the roll on
reconsi derati on.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 45.

SENATOR W\RI GHT: | now nove that
Assenbly Bill Number 2822 be recommitted to
the Conmittee on Aging and nmy Senate bill be
recommtted to the Cormittee on Aging with
instructions to strike the enacting cl ause.

ACTI NG PRESI DENT M GEE: So
or der ed.

SENATOR W\RI GHT: Thank you, Madam

Pr esi dent .
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ACTI NG PRESI DENT M GEE: Thank
you, Senator Wi ght.

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
if we could adopt the Resolution Cal endar at
this tine.

ACTI NG PRESI DENT M GEE: Al in
favor of adopting the Resol ution Cal endar
signi fy by saying aye.

(Response of "Aye.")

ACTI NG PRESI DENT M GEE: Opposed,
nay.

(No response.)

ACTI NG PRESI DENT M GEE: The
Resol ution Cal endar is adopted.

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
| believe there's a privileged resolution at
t he desk by Senator Schneiderman. | ask that

the title be read and nove for its i medi ate

adopti on.

ACTI NG PRESI DENT M GEE: The
Secretary will read.

THE SECRETARY: By Senat or

Schnei derman, Legi sl ative Resol uti on Number
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4180, comrenorating the 49th Anniversary of
M tchel | -Lama Housi ng.

ACTI NG PRESI DENT M GEE: Senat or
Schnei der man.

SENATOR SCHNEI DERVAN: Thank you,
Madam President. | ask to be heard on the
resol ution.

This is a resolution conmenorating
the 49th anniversary of one of the nost
successful housing prograns in -- not just in
the history of New York, but in the history of
the United States.

I n 1955, then-Governor Averill
Harriman signed into law a bill sponsored by
State Senator MacNeil Mtchell and Brooklyn
Assenbl ynan Al fred Lana to encourage the
devel opnent of noderate-income housi ng across
the state.

And to say that this | egislation
succeeded is really to understate the issue.
Sonme 269 devel opnents were created, with well
over 100,000 apartnents, as a result of this
program

This is the kind of programthat

used to be enblematic of the broad vision of
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New York State's government to pioneer
progranms -- not to follow, to be the
trail bl azer that other states and even the
nati onal governnment would follow in terns of
the protection of working people and the

i mprovenent of their quality of life. 1In

| abor law, in food and health safety
protection, and in housing, New York State |ed
t he way.

And unfortunately, | would
respectfully submt that we have fallen from
that position of |eadership. Today the
Mtchell-Lama programis under assault. There
are buildings that long-time residents can no
| onger afford to live in. There is turnmoil in
a confusi ng mar ket pl ace where buil dings are
bei ng bought out, and conflicts where we
shoul d have unity anong the residents of such
devel opnent s.

There are a variety of bills that
are brought forward in this house every year
to address these issues. Many of themare
passed in the Assenbly. And | would urge that
we take a | ook at the success of this program

and not finish this year's |egislative session
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wi t hout doing something to restore the
Mtchell-Lama programto its position of

prom nence and to reconmt ourselves, on
behal f of the State of New York, to the vision
that Governor Harrinman and so nany ot her great
New Yor kers had before himto nake New York a
| eader in maki ng working people's lives
better, a leader in naking this a great state
tolive in even if you' re not very wealthy, a
| eader in addressing the critical issue of
housi ng.

We have that opportunity, and it's
appropriate that we pause to talk about this
great programand to |l ook forward to renew ng
our commtnment to this programand to others
like it.

So | urge everyone to support this
resolution, not just with words today but with
our votes as the session goes forward.

Thank you, Madam Presi dent.

ACTI NG PRESI DENT M GEE: On the
resolution, all those in favor of adopting the
resolution will signify by saying aye.

(Response of "Aye.")

ACTI NG PRESI DENT M GEE: Opposed,
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nay.
(No response.)
ACTI NG PRESI DENT M GEE: The
resolution is adopt ed.
Senat or Mor ahan
SENATOR MORAHAN: Madam
Presi dent, can we now nove to the readi ng of

t he noncontroversi al cal endar.

ACTI NG PRESI DENT M CEE: The
Secretary will read.
THE SECRETARY: Cal endar Number

15, by Senator Larkin, Senate Print 5659A, an
act to anmend the Real Property Tax Law, in
relation to collection and disposition of
del i nquent taxes.

ACTI NG PRESI DENT M GEE: Read t he
| ast section.

THE SECRETARY: Section 6. This
act shall take effect inmmediately.

ACTI NG PRESI DENT M GEE: Call the
roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 56.

ACTI NG PRESI DENT M GEE: The bill

i s passed.
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THE SECRETARY: Cal endar Nunber
23, by Senator LaValle, Senate Print 924D, an
act to anmend the Highway Law, in relation to
designating the "North Fork Wne Trail," the

"Hanptons Wne Trail," and the "Long Island
W ne Region."

ACTI NG PRESI DENT M GEE: Coul d we
pl ease have sonme quiet.

Read the | ast section.

THE SECRETARY: Section 4. This

act shall take effect inmrediately.

ACTI NG PRESI DENT M GEE: Call the
roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes, 56.
ACTI NG PRESI DENT M GEE: The bi |
i s passed.
THE SECRETARY: Cal endar Nunber

118, by Senator Kuhl, Senate Print 3033A, an
act inrelation to requiring the Commi ssioners
of Modtor Vehicles, Transportation, and
Educati on.

ACTI NG PRESI DENT M GEE: Read t he
| ast section.

THE SECRETARY: Section 2. This
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act shall take effect inmrediately.

ACTI NG PRESI DENT M GEE: Call the
roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 56.

ACTI NG PRESI DENT M GEE: The bill
i s passed.

THE SECRETARY: Cal endar Nunber

181, by Senator Maziarz, Senate Print 5733, an
act to anmend the Real Property Tax Law, in
relation to the definition of real property.
ACTI NG PRESI DENT M GEE: Read t he
| ast section.
THE SECRETARY: Section 2. This
act shall take effect on the sane date and in

t he sane manner as Chapter 539 of the Laws of

2003.

ACTI NG PRESI DENT M GEE: Call the
roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 56.

ACTI NG PRESI DENT M GEE: The bill
i s passed.

THE SECRETARY: Cal endar Nunber

216, by Senator Bal boni, Senate Print 514, an
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act to amend the Cvil Practice Law and Rul es,
inrelation to prohibiting civil actions.

SENATOR PATERSON: Lay it aside.

ACTI NG PRESI DENT M GEE: The bi |
is laid aside.

THE SECRETARY: Cal endar Nunber
254, by Senator Robach, Senate Print 1199, an
act to anmend the Family Court Act, in relation
to the placenent of youths at youth
facilities.

SENATOR PATERSON: Lay it aside.

ACTI NG PRESI DENT M GEE: The bi |
is laid aside.

THE SECRETARY: Cal endar Nunber
302, by Senator DeFrancisco, Senate Print
5967, an act to anmend the Public Authorities
Law, in relation to contracts.

ACTI NG PRESI DENT M GEE: Read t he
| ast section.

THE SECRETARY: Section 2. This
act shall take effect inmmediately.

ACTI NG PRESI DENT M GEE: Call the
roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 58.




1460

ACTI NG PRESI DENT M GEE: The bill
i s passed.

THE SECRETARY: Cal endar Nunber
402, by Senator Libous, Senate Print 2182, an
act to anmend the Mental Hygiene Law, in
relation to directing the State Comm ssion on
Quality of Care.

ACTI NG PRESI DENT M GEE: Read t he
| ast section.

THE SECRETARY: Section 4. This

act shall take effect inmrediately.

ACTI NG PRESI DENT M GEE: Call the
roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 58.

ACTI NG PRESI DENT M GEE: The bill
i s passed.

THE SECRETARY: Excuse ne. In

relation to Cal endar Nunber 402: Ayes, 57.
Nays, 1. Senator DeFrancisco recorded in the
negati ve.

ACTI NG PRESI DENT M GEE: The bill
i s passed.

THE SECRETARY: Cal endar Nunber
446, by Senator Seward, Senate Print 5969, an
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act inrelation in legalizing, validating,
ratifying and confirmng certain acts and
proceedi ngs.

ACTI NG PRESI DENT M GEE: Read t he
| ast section.

THE SECRETARY: Section 3. This

act shall take effect inmrediately.

ACTI NG PRESI DENT M GEE: Call the
roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes, 59.
ACTI NG PRESI DENT M GEE: The bi |
i s passed.
THE SECRETARY: Cal endar Nunber

447, by Senator Sal and, Senate Print 6200, an
act to authorize paynent of transportation aid
to the Poughkeepsie City School District.

ACTI NG PRESI DENT M GEE: There is
a local finance note at the desk.

Read the | ast section.

THE SECRETARY: Section 3. This
act shall take effect inmmediately.

ACTI NG PRESI DENT M GEE: Call the
roll.

(The Secretary called the roll.)
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THE SECRETARY: Ayes, 509.

ACTI NG PRESI DENT M GEE: The bill
i s passed.

THE SECRETARY: Cal endar Nunber

465, by Menber of the Assenbly G onack,
Assenbly Print Nunber 9660, an act to anend
the Racing, Pari-Mituel Wagering and Breedi ng
Law, in relation to permanently authorizing
state breds.

ACTI NG PRESI DENT M GEE: Read t he
| ast section.

THE SECRETARY: Section 2. This

act shall take effect inmrediately.

ACTI NG PRESI DENT M GEE: Call the
roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 509.

ACTI NG PRESI DENT M GEE: The bill
i s passed.

THE SECRETARY: Cal endar Nunber

491, by Senator Col den, Senate Print 1504A, an
act to anmend the Penal Law --
SENATOR PATERSON: Lay it aside.
ACTI NG PRESI DENT M GEE: The bill

is |laid aside.




1463

THE SECRETARY: Cal endar Nunber
526, by Senator Wight, Senate Print 5342, an
act to anmend Chapter 519 of the Laws of 1999,
amendi ng the Al coholic Beverage Control Law.

ACTI NG PRESI DENT M GEE: Read t he
| ast section.

THE SECRETARY: Section 2. This

act shall take effect inmrediately.

ACTI NG PRESI DENT M GEE: Call the
roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 509.

ACTI NG PRESI DENT M GEE: The bill
i s passed.

THE SECRETARY: Cal endar Nunber

530, by Senator Farley, Senate Print 5894, an
act to amend the Tax Law, in relation to the
nortgage recording tax in the county of
Ful t on.

ACTI NG PRESI DENT M GEE: Read t he
| ast section.

THE SECRETARY: Section 2. This
act shall take effect inmmediately.

ACTI NG PRESI DENT M GEE: Call the

roll.
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(The Secretary called the roll.)

THE SECRETARY: Ayes, 509.

ACTI NG PRESI DENT M GEE: The bill
i s passed.

THE SECRETARY: Cal endar Nunber

553, by Senator Bonacic, Senate Print --
SENATOR PATERSON: Lay it aside.
ACTI NG PRESI DENT M GEE: The bill
is laid aside.
Senat or Morahan, that conpletes the
noncontroversi al reading of the cal endar.
SENATOR MORAHAN: Thank you,
Madam Pr esi dent .
May we now start the reading of the
controversial calendar, and start with

Cal endar 254.

ACTI NG PRESI DENT M CEE: The
Secretary will read.
THE SECRETARY: Cal endar Number

254, by Senator Robach, Senate Print 1199, an
act to anmend the Family Court Act, in relation
to the placenment of youths at a youth
facility.

ACTI NG PRESI DENT M GEE: Read t he

| ast section.
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SENATOR SCHNEI DERMAN:
Expl anati on.

ACTI NG PRESI DENT M GEE: Senat or
Robach, an expl anati on has been requested.

SENATOR ROBACH: Thr ough you,
Madam President. This bill permts a Famly
Court judge to increase the period of
confi nenent for youths at a youth facility
fromthe present 18 nonths to 36 nonths. It
mandates that a m ninmum of half the sentence
be served and mandates a restrictive placenent
where serious physical injury has been
inflicted in our nore violent crinmnes.

ACTI NG PRESI DENT M GEE: Any
ot her Senator wi shing to speak on the bill?

Read the | ast section.

THE SECRETARY: Section 3. This
act shall take effect on the first of
Novenber .

ACTI NG PRESI DENT M GEE: Call the
roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 58. Nays,
1. Senator Hassell-Thonpson recorded in the

negati ve.
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ACTI NG PRESI DENT M GEE: The bill
i s passed.

SENATOR MORAHAN: Madam
Presi dent .

ACTI NG PRESI DENT M GEE: Senat or
Mor ahan.

SENATOR MORAHAN: Yes, could we

pl ease go back to Cal endar 216 and recogni ze
Senator Dilan and just have the |ast section
read.

ACTI NG PRESI DENT M GEE: Senat or
Di | an, just one nonent.

The Secretary will read.

THE SECRETARY: Cal endar Nunber
216, by Senator Bal boni, Senate Print 514, an
act to amend the Cvil Practice Law and Rul es.

ACTI NG PRESI DENT M GEE: Read t he
| ast section.

THE SECRETARY: Section 4. This
act shall take effect inmmediately.

ACTI NG PRESI DENT M GEE: Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT M GEE: Senat or

Di | an.
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SENATOR DI LAN: No.

ACTI NG PRESI DENT M GEE: Senat or
Dilan will be recorded in the negative.

The Secretary will w thdraw the
roll call.

Senat or Mor ahan

SENATOR MORAHAN: If we could

continue in the regular order, Madam

Presi dent .

ACTI NG PRESI DENT M GEE: The
Secretary will read.

THE SECRETARY: Cal endar Nunber

491, by Senator Col den, Senate Print 1504A, an
act to anmend the Penal Law, in relation to
i ncreasi ng penalties.

ACTI NG PRESI DENT M GEE: Read t he
| ast section.

THE SECRETARY: Section 4. This
act shall take effect on the first of
Novenber .

ACTI NG PRESI DENT M GEE: Call the
roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 58. Nays,

1. Senator Hassell-Thonpson recorded in the
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negati ve.

ACTI NG PRESI DENT M GEE: The bill
i s passed.

THE SECRETARY: Cal endar Nunber
553, by Senator Bonacic, Senate Print 5479A,
an act to anmend the Vehicle and Traffic Law
and the Labor Law, in relation to
fingerprinting of anbulette drivers.

ACTI NG PRESI DENT M GEE: Read t he
| ast section.

THE SECRETARY: Section 3. This

act shall take effect on the 90th day.

ACTI NG PRESI DENT M GEE: Call the
roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 60.

ACTI NG PRESI DENT M GEE: The bill
i s passed.

Senat or Morahan

SENATOR MORAHAN: Yes, Madam
President. |If we could just stand at ease for

a few nonents, please.
ACTI NG PRESI DENT M GEE: The
Senate will stand at ease for a few nonents.

(Wher eupon, the Senate stood at
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ease at 3:28 p.m)
(Wher eupon, the Senate reconvened

at 3:29 p.m)

ACTI NG PRESI DENT M GEE: Senat or
Mor ahan.

SENATOR MORAHAN: Madam
President, will you pl ease recogni ze Senat or

Mont gonery and t hen Senator Parker.

ACTI NG PRESI DENT M GEE: Senat or
Mont gonery.

SENATOR MONTGOMVERY: Yes, Madam
President. | would |ike unani nous consent to

change ny vote on Cal endar 491 to a no vote.
ACTI NG PRESI DENT M GEE: W t hout
obj ecti on.
SENATOR MONTGOMVERY: And | woul d
| i ke unani nous consent to be recorded in the

negati ve on Cal endar 254.

ACTI NG PRESI DENT M GEE: W t hout
obj ecti on.

SENATOR MONTGOVERY: Thank you.

ACTI NG PRESI DENT M GEE: Senat or
Par ker .

SENATOR PARKER: Yes, Madam

Pr esi dent . I'd i ke unani nbus consent to be
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recorded in the negative on Cal endar Number

491.

ACTI NG PRESI DENT M GEE: W t hout
obj ecti on.

SENATOR PARKER: Thank you very
much.

ACTI NG PRESI DENT SEWARD: Senat or
Mor ahan.

SENATOR MORAHAN: Senat or Sewar d,

could we return to the controversial reading

of the cal endar, pl ease.

ACTI NG PRESI DENT SEWARD: The
Secretary will read.
THE SECRETARY: Cal endar Number

216, by Senator Bal boni, Senate Print 514, an
act to amend the Cvil Practice Law and Rul es,
inrelation to prohibiting civil actions
agai nst victins.
SENATOR SCHNEI DERMAN:
Expl anati on.
ACTI NG PRESI DENT M GEE: Senat or
Bal boni, an expl anati on has been request ed.
SENATOR BALBONI : Yes, thank you,
Madam Pr esi dent .

This bill is a bill that has been
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around quite sonme tine. As a matter of fact,
| ooki ng through ny notes, | recall that I
first becane involved with this issue,

prohi biting convicted felons fromsuing as a
result of injuries received during their
course of conduct, back in 1993.

And during that tinme it has been an
exercise in futility to even get the
introduction of this bill in the other house,
much | ess any constructive conments as to how
the bill could be inproved. And of course
there seens to be a |ot of that going around
these days. And I think that that's a poor
statenent on the process.

But nonet hel ess, we have the bill
here today. And as the Senate has done since
1998, and even before that in other versions,
hopefully we're going to consider this bil
favorably today.

What this bill does, it amends the
laws as they relate to civil actions. And it
basically says that if you're going to cone
into soneone's honme and commt a felony, if
you're going to go in and you're going to

stick a gun to sonebody's head, steal their
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property, and then, as you're running out of
their house, you slip and fall on sonebody's
toy for their child or slip down a flight of
stairs, you then can't turn around and sue the
property owner

And again, as | give that set of
facts, there are people who perhaps sit back
and say: OCh, that's ridicul ous, how could
that possibly be the case. And then of course
| point to the case in Ballston Spa severa
years ago, where soneone was wal king on top of
t he school building and the skylights were
pai nt ed over and the person wal ked on top of
the skylight, fell through, and then sued the
school district. Wat was he doing on top of
t he school building? WelIl, he had burglar
tools in his hand. Nonetheless, he was able
to sue.

And t hroughout the years this
debat e has devol ved -- has revol ved around
whet her or not this should be about civil
rights or whether or not this should be about
the proper definition of what is commtting a
crinme. But at the end of the day, Madam

President, what this bill is really about is
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common sense, bringing confidence back to our
crimnal justice and civil justice system and
not all ow ng anybody who has decided to step
out si de the bounds of law to step back into it
to use our own courts against us.

Thank you, Madam Presi dent.

ACTI NG PRESI DENT M GEE: Senat or
Schnei der man.

SENATOR SCHNEI DERVAN: Thank you,
Madam President. Through you, if the sponsor

woul d yield for some questions.

ACTI NG PRESI DENT M GEE: Senat or
Bal boni, will you yield?
SENATOR BALBONI : Yes, | do,

Madam Pr esi dent .

ACTI NG PRESI DENT M GEE: The
Senat or vyi el ds.

SENATOR SCHNEI DERMAN: | hear the
sponsor's frustration and his desire for
constructive criticismto make this a better
bill, and we will do what we can do to obli ge.

This | egislation would anmend the
current |aw by changing the rule established
in the case of Barker v. Kallash; is that not

true?
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SENATOR BALBONI : Yes, that is
the intent, M. Schneiderman. Current |aw.

SENATOR SCHNEI DERMAN: And t he
current |aw under Barker v. Kallash provides
as follows. It provides that a plaintiff in a
civil action whose injury is a direct result
of a crimnal act that the plaintiff was
commtting, and it's a serious act, that
plaintiff is barred fromrecovery.

| read now fromthe Court of
Appeal s decision. And | would note that the
exanpl e you just gave appears in the Court of
Appeal s decision in Barker v. Kallash
establishing the current |aw

"When a plaintiff's injury is the
direct result of his know ng and intentiona
participation in a crimnal act, he cannot
seek conpensation for the loss if the crimna
act is judged to be so serious an offense as
to warrant denial of recovery."

Then the court goes on to say:
"Thus a burglar who breaks his leg while
descending the cellar stairs due to the
failure of the owner to replace a mssing step

cannot recover conpensation fromhis victins."
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That's the |law of the State of New York right
nNow.

Now, | would |like to know how your
bill will change the rule set forth by the
Court of Appeals that when a plaintiff's
injury is a direct result of his know ng and
i ntentional participation in a crimnal act,
he cannot seek conpensation for the loss if
the crimnal act is judged to be so serious an
of fense as to warrant denial of recovery. How
will your bill change that rule of |aw?

SENATOR BALBON : Madam
President, in response to the gentleman's
questions --

ACTI NG PRESI DENT M GEE: Senat or
Bal boni .

SENATOR BALBON : -- | would
qui bbl e with one aspect of his underlying
assunption. Wen he says that this is the |aw
of the State of New York, | disagree. It is
the common | aw of the State of New York. In
ot her words, it is only enunciated in case
law, not in statutory |aw.

Now, the effect of that is that we

have codified -- that is, legislatively
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mandated -- so many different aspects, so nany
different court cases. And to not legislate
this particular court case because you have so
el oquently stated the reason why we should is
really an offense, an affront agai nst al

t hose | aw abi di ng, taxpaying, court
systemusi ng individuals of the state.

In other words, you can't just have
a Court of Appeal s decision because it doesn't
all ow you to make notions for sumrary judgnent
at the outset of court, it doesn't allow you
to say to everybody else here is the | aw of
t he | and.

And in fact, there are some courts
that do not want to follow Barker v. Kallash
And this is not anecdotal, from another
person's perspective; this is actual
experience that | have had in the courtroom
That notwi thstanding the citation of Barker v.
Kal | ash and the | aw that someone who
participates in a crimnal act should not be
able to sue later on, courts will say: No,
this is really a question of fact for the
jury. So let's put everybody through that,

because it is not enunciated in statute.
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And that is the point of this bill
today, to articulate and codify what the Court
of Appeal s has al ready st at ed.

SENATOR SCHNEI DERMAN: Thr ough
you, Madam Presi dent.

ACTI NG PRESI DENT M GEE: Senat or
Schnei derman. On the bill?

SENATOR SCHNEI DERMAN: W shf ul
t hi nki ng.

No, if the sponsor would yield for

anot her questi on.

ACTI NG PRESI DENT M GEE: Senat or
Bal boni, will you continue to yield?

SENATOR BALBONI : Nice try, Madam
President. | am happy to yield.

ACTI NG PRESI DENT M GEE: The

Senat or vyi el ds.

SENATOR SCHNEI DERMAN: So just to
clarify the situation, is it the intent of
this legislation to change the rule in Barker
v. Kallash, or is it the intent of this
| egislation to codify precisely the rule
enunci ated by the court in Barker v. Kall ash?

SENATOR BALBONI : To codi fy.

SENATOR SCHNEI DERVAN: Thank you,
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Madam President. On the bill

ACTI NG PRESI DENT M GEE: Senat or
Schnei derman, on the bill.

SENATOR SCHNEI DERMAN: | thank
t he sponsor for his answers.

This is the seventh year this bil
has cone before the Senate in its current
form | would respectfully submt, in the
spirit of the request for constructive
criticism that the defect in this |egislation
is that in fact it would substantially change
the rule of Barker v. Kallash, and for the
Wor se.

This legislation states: "In an
action to recover danmges, any cul pabl e
conduct of the plaintiff resulting in a felony
conviction shall be a conplete bar to
recovery."

What has changed in the current
law, which I think is far superior to this
particular drafting of an effort to codify the
law in this area, what's mssing is two
things. One, the current law requires it to
be a serious violation of the law. And that's

just a matter of fact and enables a court or a
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jury to balance the relative cul pability,
which I would respectfully submt is a good
t hi ng.

The second is that unlike Barker v.
Kal | ash and all the cases following it, this
statute contains no requirenment that the
cul pabl e conduct have any particul ar
connection to the civil suit. Al this states
is any cul pabl e conduct resulting in a felony
conviction shall be a bar to recovery. It
doesn't say cul pabl e conduct in the conm ssion
of the act. It doesn't say cul pabl e conduct
when.

Under this provision, sonmeone could
steal sonething froma store -- say they stole
a watch -- and conme out of the store, bunp
i nto soneone who then breaks their jaw, and be
barred fromrecovery, even if that person, the
third party, had nothing to do with an effort
to punish the victimor didn't have anything
to do with the crime, the crine scene, or the
victimof the crine.

Thi s says any cul pabl e conduct
shall be a conplete bar. It doesn't tell you

when. The | aw as enunci ated by the Court of
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Appeal s says when a plaintiff's injury is a
direct result of his know ng and intentiona
participation in a crimnal act.

And again, in another section, it
says the courts will not entertain a suit if a
plaintiff's conduct constitutes a serious
violation of the law and the injuries for
whi ch he seeks recovery were the direct result
of that violation.

There's nothing in this provision
that indicates that the plaintiff's injuries
shoul d be the result of his cul pabl e conduct.
There's no nexus here. And | do think
raised this issue last year. | think this is
a drafting error that could be renedi ed.

But -- and | would urge the sponsor
if we want to try and nove this forward, maybe
we could do sonething that came a little
closer to actually codifying the rule of
Barker v. Kallash if that is his intent.

It is absolutely clear that this
changes the rule in two separate ways. This
is bad law. This is bad public policy. There
is no question that the rule as enunci ated by

the court that the courts should not be open
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to soneone who conmits a crinme and whose
injuries that they' re seeking to sue for in a
civil action are the direct result of the
conmi ssion of that crinme -- that's the | aw
now. That's a good law. That's a good rule.
It's worked wel .

Are there sone judges who nay have
erred on the side of favoring the plaintiff in
certain situations that sonme fight find
of fensive? Yes. But the goal of this
Legi sl ature should not be to take things away
fromjudges and juries when there are these
ki nds of factual determ nations to nake.

This is an effort, through a very
strangely worded statute with no causa
connection between the cul pabl e conduct and
the action for personal injuries, to take
things away fromthe judge and jury that
properly bel ong before a judge and jury.

| would argue that there is no
reason for us to inpose this onerous a
restriction where any felony, no natter how
m nor, would serve as a bar to any sort of
civil action by soneone before the felony or

after the felony. This would nean that if
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soneone -- once again, say soneone steals
sonmething froma store and wal ks out on the
street and sone third party shoots him

12 tinmes. There would be no action for
recovery against that third party.

That's bad law. Let's let this go
to the judge and jury as it has been goi ng.
Let's let the |aw evolve as it has been
evolving. And if we're going to codify Barker
v. Kallash, let's put forward a statute that
actually would codify the rule now.

I"mgoing to vote no. | encourage
everyone to vote no. And | do believe that if
we want to sit down and draft a bill that does
codi fy Barker v. Kallash, we nmight actually
have a chance of getting a hearing in the
ot her house. But | see no reason for themto
put on the floor this bill with the confusing
and, frankly, inconsistent |anguage that
doesn't connect up the cul pabl e conduct in any
way, shape, or form wth no preposition, wth
no nodifier to the action for civil damages
that this would bar.

| vote no, Madam President, and I

respectful ly suggest that everyone vote no.
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SENATOR BALBON : Madam
Presi dent .

ACTI NG PRESI DENT M GEE: Senat or
Bal boni .

SENATOR BALBON : Wul d t he

gentl eman yield for a question?

ACTI NG PRESI DENT M GEE: Senat or
Schnei derman, will you yield for a question?

SENATOR SCHNEI DERMAN: Ckay.

ACTI NG PRESI DENT M GEE: The

Senat or vyi el ds.

SENATOR BALBON : Madam
Presi dent, does the gentlenan believe in the
action and the rational e enunciated by the
Court of Appeals in Barker v. Kallash?

SENATOR SCHNEI DERMAN: Madam
President, | actually have sone criticisnms of
the doctrine as it's evolved there al so.

What | was really pointing out was
that the sponsor stated this is an effort to
codi fy Barker v. Kallash. And I was just
poi nting out the differences between his
statute and Barker v. Kall ash.

| think there has been sone room

for criticism And | nust admt that there
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are sone individual cases in which the
application of the law stri kes ne as having
been i nproper.

Al though | nust say that not having
been there, | have to fall back on ny
fundanmental belief in the people of the State
of New York in juries and on the judges of the
State of New York to do justice in particular
cases based on the facts that are before them

SENATOR BALBONI : Thank you,
Madam Pr esi dent .

ACTI NG PRESI DENT M GEE: Read t he
| ast section.

Senat or Krueger.

SENATOR LI Z KRUEGER: Thank you,
Madam President. |f the sponsor would yield.
ACTI NG PRESI DENT M GEE: Senat or
Bal boni, will you yield for Senator Krueger?
SENATOR BALBON : Yes, | wll.
ACTI NG PRESI DENT M GEE: The

Senat or vyi el ds.

SENATOR BALBON : "1l attenpt to
answer a little bit nore clearer than the | ast
answer .

SENATOR LI Z KRUEGER: V'l work
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on that.
Thank you, Madam Presi dent.
I"'mlistening to the debate, and
["'madmtting that, you know, |I'm not an

attorney, as |'ve said before, and |I've
certainly not practiced either crimnal or
civil litigation in relation to your bill
But ny concern is it's such a broad arena.
You' re tal king anyone involved with any felony
could, by definition, never find fault with
sonmet hing el se that was done to them

So I'mreading through the |ist of
felonies in New York State, so | just want to
ask you -- so, for exanple, since patronizing
a prostitute is a felony in New York State,
someone who was participating in the
patroni zing of a prostitute and then anything
happened to them during that, they could --
because, by definition, they were caught in
the act, so to speak, of visiting a
prostitute, anything el se that anyone el se did
to themduring that act or at that tine could
never be used in a civil trial.

I s that your understandi ng of the

| aw?
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SENATOR BALBON : Madam
President, to answer the Senator's question,
| et's take your hypothetical. And as we al
know, bad cases nake bad | aw. But
not wi t hst andi ng that adnonition and concern,
if the individual who -- the john, as it were,
were engaged in a felony and then the

prostitute stabbed himin the heart, okay, but

he survived -- let's see, what would his
renedi es be? He could put that person -- that
person would be put in jail. And yes, if in

fact it was found to be as a part of the act,
he woul d not be able to sue.

Now, if that really chall enges your
sense of fairness, that's fine. But again,
you know, what we're tal king about here -- and
the real problemis not so much whether or not
it's in the conmssion itself, it's whether or
not the police conduct that follows the case
and results in police brutality, that has
al ways been a focus of this bill. If in fact
that is a reason that we should not have this,
because what if the police commt police
brutality.

And ny response in that regard has
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al ways been that you are, in fact, able to go
to the crimnal courts, put the police officer
injail. And you are able to use the G vil

Ri ghts Law as agai nst the of fending police

of ficer and recover civil damages.

VWhat we nustn't do here with this
bill is try to elevate a civil renedy beyond
what comon sense woul d dictate should be the
proper renedy. You know, violence should be
jail. It's not necessarily about recovering
nonet ary danages. Monetary damages won't
bri ng back nany of the things that you want.

And again, what is the nessage we
send to everybody el se who hasn't conmitted a
fel ony, who hasn't stepped outside -- and, by
the way, | want to correct the gentleman's
characterization of Barker v. Kallash when he
tal ked about serious crines. | can't consider
any nore serious crinme than a felony. W
specifically changed the bill not to have it
relate to m sdeneanors. And that's in keeping
with the spirit of the Court of Appeals
deci si on.

And so the concern you raise is a

valid one when you try to find a sonewhat
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beni gn course of conduct |ike the comm ssion
of a felony involving prostitution. But of
course | don't find any felony to be benign.
Because, again, what this bill does is it
codi fi es common sense. And there should be a
place in our state where we say no, if you
commt a felony, you can't use the court
system for your own benefit. That's really
what this says.

SENATOR LI Z KRUEGER: Madam
President, thank you --

ACTI NG PRESI DENT M GEE: Senat or
Kr ueger.

SENATOR LI Z KRUEGER: -- if the

sponsor woul d yield, please.

ACTI NG PRESI DENT M GEE: Senat or
Bal boni, will you continue to yield?

SENATOR BALBON : | continue to
yi el d.

ACTI NG PRESI DENT M GEE: The

Senat or vyi el ds.

SENATOR LI Z KRUEGER: Just for
clarification, | read your bill and |I don't
see that it's explicitly or uniquely for cases

of police brutality or explicitly related to
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vi ol ence.

So are you -- perhaps | m sread
your bill. | thought it was in any situation
of a felony being commtted and the --

SENATOR BALBON : That's correct.

SENATOR LI Z KRUEGER: Ckay. So
in fact it's nmuch broader than just the

scenario that you used as an exanpl e?

SENATOR BALBONI : | didn't say
otherwise. | didn't say otherw se.
SENATOR LI Z KRUEGER: Ckay.

Thank you.

Madam Presi dent, on the bill

ACTI NG PRESI DENT M GEE: Senat or
Krueger, on the bill.

SENATOR LI Z KRUEGER: Thank you.

This bill is rmuch broader than just
a question of police brutality or violence
commtted in the process of a felony. And
it's why I would argue yet again that we
should | eave this to the discretion of the
courts.

And while it is true that felonies
are nore severe than m sdenmeanors, they are

not all violence-related. And there are
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i nnuner abl e nunbers of felony charges -- | was
just reading through our laws as | was
listening to the debate -- that | think conmon
sense woul d argue that there m ght be
ci rcunst ances where sonebody would justifiably
have a civil case even though they were in the
process of having conmtted and found guilty
of conmitting a felony.

And to, just for the record,
highlight a few issues that perhaps are
slightly different anal yses than Senator

Bal boni's in the exanples he gave for his

bill: Falsifying business records is a
felony. Desecration of a cenetery -- a
terrible thing -- is a felony. 1'mnot sure

that if you were caught desecrating a cenetery
or if you were a young person involved with
some -- what you mght think of as an
i nappropriate prank and then found yourself
hurt or shot or attacked in response to that,
that you shoul d be recogni zed as a vi ol ent
felon guilty of anything that happens to you.
Comput er tanpering is a felony.
Duplication of conputer materials is a felony.

Crimnal interference with religious
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worship -- certainly sonething we would all be
opposed to, but nonethel ess not the sane as a
murder. The crinme of mschief, crimna

m schi ef can actually be a felony charge in
this state. Eavesdropping can be a felony in
this state. Filing a false instrunent.
Forgery. Pronotion of ganbling. W in the
Legi sl ature m ght have to explore that
question for ourselves. Patronizing a
prostitute, as | said. Rent-gouging.

That's just a sinple |list of sone
of the issues that can be fel onies and sone of
the circunmstances, not just the exanple given
by Senator Bal boni, that |ead nme to understand
why it's a decade later and we still have not
passed this bill through both houses of the
Legi sl ature, because it is not as sinple and
cl ear-cut as he descri bes.

And in fact, when you nake
br oad- brush-stroke deci sions that you're going
to take away people's legal rights and | ega
protections, you need to think through the
fact that there could be an extraordinarily
di verse set of circunstances, even if you are

claimng it is only for people who have
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comm tted felonies.
Sol will continue to vote no on
this bill and urge ny other colleagues to.

Thank you, Madam Presi dent.

ACTI NG PRESI DENT M GEE: Thank
you.

Senat or Duane.

SENATOR DUANE: Thank you, Madam
President. |If we could just have a little
or der.

Thank you, Madam Presi dent.
ACTI NG PRESI DENT M CEE: You're

wel come, Senator.

SENATOR DUANE: Thank you, Madam
Presi dent .

Even though this is a one-house
bill, I would be remiss if | didn't conment

that a victimof police brutality woul d nost

likely bring forward a federal civil rights

case.
Thank you, Madam Presi dent.
ACTI NG PRESI DENT M GEE: Senat or
Connor .
SENATOR CONNOR: Thank you, Madam

Pr esi dent . |'ve listened to the debate, and




1493

it's been interesting. But, you know, | think
|"mgoing to vote no against this bill,
because | think we're |osing sight of basic
principles and I think the sponsor perhaps
has.

Every tinme you're injured, it
doesn't nmean you can recover danmmges. There
are basic, fundanental principles of tort |aw
You have to show, yes, that certain conduct
caused your injuries, but you have to show
that the person who caused -- who engaged in
t hat conduct was negligent, that they had a
duty toward the victimor the public and they
failed to carry out that duty or they violated
that duty in causing the injury.

You know, | ooking at the active
list today, it says that this bill prohibits
civil actions against crine victins in certain
instances. And | read the bill, and I don't
see where it is limted to crime victins.

It doesn't limt the exenption, so
to speak, fromtort law to i nstances where the
convicted felon inflicts danage on the victim
of his or her crime. It just provides a

bl anket bar to a cl ai mant who has engaged or
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is convicted of a felony.

And | can think of instances where
the tortfeasor, so to speak, had a duty to --
even a felon, for exanple, as Senator Krueger
poi nted out, the case of soneone patronizing a
prostitute or, indeed, the prostitute who
rented the apartnent from which she or he, |
suppose, are engaging in the felonious conduct
of prostitution.

What if that buil ding expl oded
because there was a faulty boiler installed?
Wiy can't they, no natter why they were in the
bui | di ng, sue whomever one would sue in those
ci rcunstances just as well as their nei ghbors
who were engagi ng in ordinary conduct?

The cause of the injury is totally
unrelated to the felony, yet by the | anguage
of this bill, those victins would be told:

Oh, you can't, you were engaged in a felony
you were patroni zing a prostitute, you were
engagi ng in prostitution.

The victimhasn't been damaged, the
victimof the felony. It is -- 1 think we al
acknowl edge, well, it's debatable. But it's

one of those things usually viewed as a
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victimess crinme because both participants
usual ly are consensual |y engaged. But | won't
debate that. There are other ways of

eval uating who is and who is not a victimand
what they are a victimof. They're clearly
not a victimof the kind of person who woul d
be protected -- or barred, certainly, from
sui ng.

There are other reasons why soneone
could be in a premses. | nean, even a rea
bad guy selling drugs froma roomin an office
bui | di ng where the building could collapse and
i njure many, nany people because of sone, you
know, totally inconpetent, negligent
architectural or engineering work -- what did
t hat fel oni ous conduct have to do with the
injury or the incident?

And |'m not suggesting -- you know,
| point these out because Senator Bal bon
cites situations that do tend to get your ire
up, like "that's not right." But forgetting
that of course in any court case you convince
a jury that when you' re engaged in an arned
robbery and sonehow or other get injured by

some neans quite proximate to that robbery,
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that you' re not going to recover anything.
Who are we kidding? No jury in their right
mnd is going to give the arnmed robber noney
because he stunbled and fell running out of
the candy store.

You know, you | ook at the one or
two what we used to call "sport cases"; they
seemto conme out of nowhere. But |'ve cited
ot her exanpl es where | don't think any
fair-m nded person would say that that person,
albeit they're guilty of a felony, albeit that
in that collapse that injured person who is
selling drugs may be found with a | ot of
drugs, charged and later convicted -- | think
we'd say but the injuries they sustained, the
same injuries as all their neighbors did in
t he sane buil ding, caused by the sane boiler
defect or architectural negligence, they
shoul d have the sanme opportunity to be
conpensated for their injuries, which includes
the nedical care and other things they need.

So that's why I'"mgoing to vote no.
| don't think this bill is drafted to be
limted. It's -- the description of it on the

active list | think is msleading. |It's not
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only to bar recovery against crine victins,
it's to bar recovery agai nst anybody.

ACTI NG PRESI DENT M GEE: Senat or
Bal boni .

SENATOR BALBONI : Madam Speaker,
just real quick. This is the |last coment --
maybe -- on the bill. [1've just got to
correct a coupl e of things.

I m sunderstood Senator Krueger's
anal ogy or scenario. And of course | picked
up on it when Senator Connor spoke. There is
no felonious patronizing of a prostitute.
There's a felony for pinping. You could be a
pinp. But | don't think it -- that doesn't
rise to a felony. | don't know if that
changes the circunstance, but

And as far as Senator Connor's
concern that perhaps outrageous situations
don't really happen, well, then | would draw
his attention to the case of MCunm ngs, the
McCunmi ngs case. Renenber this one, Senator
Connor? This is the $4.3 mllion award to a
nmugger stands after the appellate division
reviewed it. And you know what | got a chance

to do? | got a chance to talk to Jerone
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Sandusky. Do you know who Jerone Sandusky is?
He's the victim He was the guy who this
creep McCumm ngs threw on the ground and
banged his head off of the cenent. In
New York City, by the way; | think it was
Brookl yn. And then he gets up and he sues
him he sues the police and he w ns
$4.3 million.

Now, | guess what we've
clarified -- we haven't codified the |aw, but
certainly we've codified a sentinent here.
Let's get the record straight. There's sone
in this chanber who might believe that even a
drug pusher has rights. | disagree. | don't
think they have rights to use our civil
justice system

And you know what? Maybe sone
peopl e who believe that should take a | ook at
the current |Iaw. Because you know what? W
have a law called civil death. |If you're
convicted of a felony, you can't vote, you
can't get a federal job. There are |ots of
jobs you can't get. Does that offend your
sense of fairness?

W al so have an unworthy heir
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doctrine, Section 675 of the Banking Law, that
if you're convicted of a felony you can't
inherit fromyour estate. Mybe that offends
your sense of justice.

This is common sense, |adies and
gentl emen. Perhaps you trifle with the
| anguage. Yes, maybe there can be a better
product. But cone on, it's such commobn sense.

And what | want to do is | want to
get the Assenbly engaged. Cone on, guys. You
don't like it, give ne better |anguage.
Pl ease don't hide behind the technicalities.

And | guess what really has becone
clear today is that in an overlitigious
society, we're not going to change a thing.
We're not going to carve out any piece of the
litigation pie, God forbid.

ACTI NG PRESI DENT M GEE: Senat or
Kr ueger.

SENATOR LI Z KRUEGER: Madam
President, just a clarification, if | mght.

ACTI NG PRESI DENT M GEE: Are you
aski ng Senat or Bal boni for a clarification?

SENATOR LI Z KRUEGER: No, |I'd

like to offer a clarification to his previous
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conment .

Patroni zing prostitutes is a felony
D and E under Section 230.06 and 230.05 of the
Penal Law. But you are correct, pronoting
prostitution is also a felony, a separate
felony. And that's under Sections 230.32, 30
and 25. So | stand that it is a felony.

Thank you, Madam Presi dent.

ACTI NG PRESI DENT M GEE: Senat or
Schnei der man.

SENATOR SCHNEI DERVAN: Thank you.
Thank you - -

ACTI NG PRESI DENT M GEE: Par don
me, Senator Schnei der man?

SENATOR SCHNEI DERMAN: Ckay. |I'm
just trying to get order on the back bench.

(Laughter.)

SENATOR SCHNEI DERMAN: On the

bill again, Madam Presi dent.

ACTI NG PRESI DENT M GEE: Senat or
Schnei derman, on the bill again.

SENATOR BALBON : Twi ce?

SENATOR SCHNEI DERMAN: Yes,

twice. You did.

Let's clarify things and bring the
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tone of the rhetoric down. | appreciate the
sincerity of the sponsor in his efforts to
deal with what is perceived to be a problemin
the law. But let's talk about the facts as
they relate to -- and | respectfully submt
that the McCummi ngs case he just cited is a
good exanpl e of why we should not enact his
stat ute.

Again, let's cone back to the
facts. For all of his rhetorical flourishes
relating to the comentary by Senator Connor,
he's not addressed the fundanmental point
rai sed by Senator Connor, that this is not
limted to actions against the victimof a
crinme. This opens the door to third parties,
before or after the comm ssion of a crine, to
commt torts and not face civil liability.

In the McCunmi ngs case, the
crimnal did not sue the victim the crimna
sued the MIA police who shot himin the back
after the crinme had been commtted. And it's
exactly the kind of conplex scenario that
shoul d go a judge and should go to a jury that
does under the present circunstances. He was

not shot by the victim he was shot by police
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of ficer Manuel Rodriguez and, as a result as a
result of the shootings, MCunm ngs, who was
paral yzed, sued the City of New York. Maybe
the judge and jury erred, but that's sonething
that should go to the judge and jury.

There's been no response to the
fact, as raised by Senator Connor, this opens
the door to actions barring recovery agai nst
third parties. There's been no response,
frankly, to the fact that -- and this | find
personal ly frustrating, because | amtrying to
of fer some constructive advice -- that you
need to have sone preposition providing causa
nexus between the cul pabl e conduct and the
action for damages, which is not in this
statute. Wiich | assune is a drafting error
and not an intentional effort to m slead and
confuse the courts and the public.

But let's bring it down to what
this is. Either you believe in the civil
justice systemor you don't. |If soneone is
paral yzed, they have a right to a jury. And
this is a systemthat has worked well, | would
submt, in our denocracy for a very long tine.

The tort systemis a primary system of
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regul ati ng social conduct. And when you study
torts, you study a conplex series of

consi derations as to who should bear the
burden in any particul ar circunstances.

| believe in the tort law |
believe in the civil justice system | think
that recovery of nonetary danages agai nst
tortfeasors is a good thing. If you don't
believe in that, then let's just say that and
try and get rid of the civil justice system
But let's not criticize people who raise
objections to a questionably drafted statute
that does not codify the lawin the case it
purports to codify. Let's respect
di sagr eenents.

I think we should try and get
something on this issue into play if it's
necessary. | have not, other than a few
m sl eading recitations of facts from cases
that I don't think reflect the sponsor's
conments, heard a reason to do so. |I'm
agai nst the bill even nore conclusively than
was at the start of this debate.

So perhaps we can nove on and try

and get sonething the other house wll
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consider. But we're not going to get it by
passing the sane bill seven years in a row.
And this is not a criticismof the sponsor,
who | know has nmade sincere efforts to cone up
with innovative solutions.

W have been here since January.
This is the 25th -- 26th working day of our
session. So far this year we've gotten
11 bills signed into law. Three were |oca
tax and revenue bills. Three were chapter
amendnents covering details in 2003 chapters.
Two bills authorized specific BOCES programns
to enter into | eases setting the maxi num
post-retirenent earnings of public enployees.

W're not getting a |lot done with
the system of the Assenbly passing the sane
bills every year and us passing the sane bills
every year. Wile we've only passed 11 | aws,
t he Senate has passed 235 one-house bills, and
the Assenbly has passed 495 one-house bills.
Maybe | ess rhetoric, |ess attacking the other
house and a little nore work on drafting and
negoti ati on would be in order if we want to
serve our constituents.

Thank you, Madam Presi dent.
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ACTI NG PRESI DENT M GEE: Read t he
| ast section.

THE SECRETARY: Section 4. This
act shall take effect inmrediately.

ACTI NG PRESI DENT M GEE: Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT M GEE: Senat or
DeFr anci sco.

SENATOR DeFRANCI SCO " m goi ng
to vote no on this bill, and for severa
reasons, nany of them already di scussed.

It seens whenever we have a bl anket
rule, there's always a case that cones up that
shows that a blanket rule is not good. Look
at the Rockefeller Drug Laws that we're
struggling with 30 years after the fact where
we give judges no discretion to do anything
dependi ng upon the specific circunstances of
t he case.

That's true with the tort |aw as
well. You can't cone up with every single
circunstance that has to be addressed, because
you're going to find situations where

unfairness takes place. That's exactly why we
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have the tort structure, we have the tort |aw,
to have a jury, a judge and appeals courts see
the facts and circunstances of each case and
di spense justice. Probably 99 percent of the
case where sonmeone is injured in the course of
commtting a felony, there's no recovery. But
there nmay be that 1 percent of the case that
makes sense.

And | astly, if sonebody is
paral yzed, even if they happen to have
commtted a crime, who should be paying that
expense? The people of the State of New York
because they can't recover fromthe individua
who caused it, or the person who caused it,
under a body of law that's been in existence
for hundreds of years?

So | would vote against this bil
for those reasons.

ACTI NG PRESI DENT M GEE: Announce
the results.

THE SECRETARY: Those recorded in
t he negative on Cal endar Nunber 216 are
Senat ors Andrews, Brown, Connor, DeFranci sco,
Di | an, Duane, Hassell-Thonmpson, L. Krueger,

Marchi, Montgonery, Parker, Paterson
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Schnei derman, and Stavi sky. Ayes, 47. Nays,
14.

ACTI NG PRESI DENT M GEE: The bill
i s passed.

Senat or Mor ahan

SENATOR MORAHAN: Madam

President, would you recogni ze Senat or Duane,

pl ease.

ACTI NG PRESI DENT M GEE: Senat or
Duane.

SENATOR DUANE: Thank you, Madam
Presi dent .

ACTI NG PRESI DENT M GEE: You're
wel cone.

SENATOR DUANE: ["d like

unani nous consent to be recorded in the

negati ve on Cal endar Nunbers 254, 491, and

553.

ACTI NG PRESI DENT M GEE: W t hout
obj ecti on.

SENATOR DUANE: Thank you, Madam
Presi dent .

ACTI NG PRESI DENT M GEE: Senat or

Mor ahan, that conpletes the controversial

readi ng of the cal endar.
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Senat or Ada Smith.

SENATOR ADA SM TH: Madam
President, | request unani nbus consent to be
recorded in the negative on Cal endar Number

553, Senate Print 5479A.

ACTI NG PRESI DENT M GEE: W t hout
obj ecti on.

SENATOR ADA SM TH: Thank you

ACTI NG PRESI DENT M GEE: Senat or
Mor ahan.

SENATOR MORAHAN: Madam

President, is there any housekeepi ng at the

desk?

ACTI NG PRESI DENT M GEE: Yes,
there is.

Senat or Mei er.

SENATOR MEI ER: Thank you, Madam
Presi dent .

I wish to call up Cal endar Nunber
285, Senator Maziarz's bill, Assenbly Print
Nunmber 9701.

ACTI NG PRESI DENT M GEE: The
Secretary will read.

THE SECRETARY: Cal endar Nunber

285, by Menber of the Assenbly Schi mm nger,
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Assenbly Print Nunber 9701, an act to anend
t he Al coholic Beverage Control Law.

ACTI NG PRESI DENT M GEE: Senat or
Mei er.

SENATOR MEI ER: Madam Pr esi dent,
I now nove to reconsider the vote by which

this Assenbly Bill was substituted for Senat or

Maziarz's bill, Senate Print Nunber 5857, on
March 23rd.

ACTI NG PRESI DENT M GEE: The
Secretary will call the roll on

reconsi derati on.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 61

SENATOR MEI ER: Madam Pr esi dent,
| now nove that Assenbly Bill Nunmber 9701 be
reconmtted to the Comm ttee on Commerce
Econom ¢ Devel opnent, and Smal | Busi ness, and
that the Senate bill be restored to the order
of third reading.

ACTI NG PRESI DENT M GEE: So
or der ed.

SENATOR MEI ER: Madam Pr esi dent,
I now offer the foll ow ng amendnents.

ACTI NG PRESI DENT M GEE: The
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anmendnents are received and adopt ed.

SENATOR MEI ER: Thank you, Madam
Presi dent .

ACTI NG PRESI DENT M GEE: Thank
you, Senator Meier.

Senat or Mor ahan

SENATOR MORAHAN: Madam
President, would you pl ease recogni ze Senat or
Diaz. | believe there's a petition at the
desk.

ACTI NG PRESI DENT M GEE: Mot i on
to petition out of conmttee.

The chair recogni zes Senator D az.

SENATOR DI AZ: Thank you, Madam
Presi dent .

| just take this opportunity to
notion a petition for Bill Nunber 3826. And
this is a bill very inportant to nme, very
i mportant to the comunity that | represent.
This is a bill that would provide an alien who
is a defendant in a crimnal justice systemto
be advi sed that the acceptance of a guilty
pl ea m ght be grounds for deportation or
deni al .

Number two, this bill further
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provides that if the courts fail to so advise
t he defendant, he or she will have the right
to wthdraw the guilty plea.

This is sonething, an injustice
t hat has been done, and we try to correct that
injustice. Mny famlies has been divided
when an i mm grant, believing that by pleading
guilty he woul d be done with the case,
sonmetines that guilty plea m ght caught cause
himto be deported, he or she to be deported,

and famlies are divided.

| know that this bill won't go
anywhere here. | appreciate ny fell ow
Senators for listening. | appreciate your

time, the time that I'mtaking to introduce
this bill. 1 knowthat I will not get the
support for this bill. But this is a bil
that is very inportant for the Hispanic
community, for inmgrants, for the black
community, for all kind of immgrants in the
city and the state of New York.

Peopl e have been divided, famlies
have been divided. | think that nany
i ndi vi dual s who are not citizens and are

accused of a crine under state | aw are not
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aware of the fact that acceptance of a guilty
pl ea could constitute grounds for deportation
or denial of naturalization.

This nmeasure will ensure that such
i njustice are avoided and that immgrants who
enter a guilty plea do so with full know edge
of the consequences of that guilty plea. |
urge ny colleagues to join with nme in

supporting this inportant common-sense

measur e.
| thank you, Madam President. |

thank all of you. | hope, I wish, | pray that

| could get support for this bill. If I could

only get your vote, Madam President.
ACTI NG PRESI DENT M GEE: Those in
favor of the canvass will raise their hands.
Thank you, Senator Diaz.

(Laughter.)

SENATOR DI AZ: Thank you, Madam
Presi dent .

| want your support. | need your
support.

ACTI NG PRESI DENT M GEE: Thank

you, Senator Diaz.

SENATOR DI AZ: Bal boni ?
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(Laughter.)

THE SECRETARY: Those recorded in
agreenent are Senators Andrews, Connor, D az,
Duane, Gonzal ez, Hassell-Thonpson, L. Krueger,
Lachman, Montgonery, Onorato, Qppenhei ner,

Par ker, Paterson, Sabini, Schneiderman, A
Smth, M Smth, Stachowski, and Stavisky.

ACTI NG PRESI DENT M GEE: The
petition is |ost.

SENATOR DI AZ: Madam Pr esi dent, |
stand before you def eat ed.

(Laughter.)

ACTI NG PRESI DENT M GEE: Senat or
Mor ahan.

SENATOR MORAHAN: Is there any
nore busi ness at the desk, Madam President?

ACTI NG PRESI DENT M GEE: No,
there is not.

SENATOR MORAHAN: Ckay.
Therefore, there being no further business
before the Senate, | nmake a notion that we
adj ourn until Wdnesday, March 31st, at
3:00 p.m

ACTI NG PRESI DENT M GEE: On

notion, the Senate stands adjourned until
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Wednesday,

March 31st,

(Wher eupon,

Senat e adj ourned.)

at 3:00 p.m
at 4:12 p.m,

t he




