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PROCEEDI NGS

THE PRESI DENT: The Senate will
pl ease cone to order

| ask everyone present to please
rise and repeat with nme the Pl edge of
Al 'l egi ance.

(Wher eupon, the assenbl age recited
the Pl edge of Allegiance to the Flag.)

THE PRESI DENT: In the absence of
clergy, may we bow our heads in a nonent of
si | ence.

(Wher eupon, the assenbl age
respected a nonent of silence.)

THE PRESI DENT: Readi ng of the
Jour nal .

THE SECRETARY: In Senat e,
Sat urday, March 20, the Senate net pursuant to
adj ournnent. The Journal of Friday, March 19,
was read and approved. On notion, Senate
adj our ned.

THE PRESI DENT: W t hout
obj ection, the Journal stands approved as
read.

Presentation of petitions.

Messages fromthe Assenbly.
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Messages fromthe Governor

Reports of standing conmttees.

The Secretary will read.

THE SECRETARY: Senat or Spano,
fromthe Committee on Investigations and
Gover nment Qperations, reports:

Senate Print 5342, by Senator
Wight, an act to anend Chapter 519 of the
Laws of 1999;

5736, by Senator Meier, an act to
amend the Tax Law;

5737, by Senator Meier, an act to
amend the Tax Law;

5738, by Senator Meier, an act to
amend the Tax Law;

5894, by Senator Farley, an act to
amend the Tax Law;

6115, by Senator Maltese, an act to
amend the Public Oficers Law,

6162, by Senator MCee, an act to
amend the Tax Law;

6228, by Senator Alesi, an act to
anmend the Al coholic Beverage Control Law,

And Senate Print 6240, by Senator

McGee, an act to anmend the Al coholic Beverage
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Control Law.

Al bills ordered direct to third
r eadi ng.

THE PRESI DENT: Al bills
reported direct to third reading.

Reports of select commttees.

Comuni cations and reports from
state officers.

Motions and resol utions.

Senat or Fuschi |l o.

SENATOR FUSCHI LLO Thank you,
Madam Pr esi dent .

On page nunber 29 | offer the
foll owi ng amendnents to Cal endar Nunber 477,

Senate Print Nunber 4988, and ask that said

bill retain its place on Third Readi ng
Cal endar .

THE PRESI DENT: The anendnents
are received, and the bill will retainits

pl ace on the Third Readi ng Cal endar.

SENATOR FUSCHI LLO On behal f of
Senat or Maltese, on page nunber 13 | offer the
foll owi ng amendnents to Cal endar Nunber 271,
Senate Print Nunber 93, and ask that said bil

retain its place on Third Readi ng Cal endar.
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THE PRESI DENT: The anendnents
are received, and the bill will retainits
pl ace on the Third Readi ng Cal endar.

SENATOR FUSCHI LLO On behal f of
Senat or Robach, on page nunber 25 | offer the
foll owi ng amendnents to Cal endar Nunber 423,

Senate Print Nunber 6300, and ask that said

bill retain its place on Third Readi ng
Cal endar .

THE PRESI DENT: Those anendnent s
are al so received, and the bill wll retain

its place on the Third Readi ng Cal endar.
SENATOR FUSCHI LLO On behal f of

Senat or McCGee, on page nunber 28 | offer the

foll owi ng amendnents to Cal endar Nunber 471,

Senate Print Nunmber 2776B, and ask that said

bill retain its place on Third Readi ng
Cal endar .

THE PRESI DENT: The anendnents
are received, and the bill will retainits

pl ace on the Third Readi ng Cal endar.

SENATOR FUSCHI LLO On behal f of
Senator LaValle, | wish to call up Senate
Print Nunmber 839, recalled fromthe Assenbly,

which is now at the desk.
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THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: Cal endar Nunber
6, by Senator LaValle, Senate Print 839, an

act to anend the Town Law.

SENATOR FUSCHI LLO | now nove to
reconsi der the vote by which the bill was
passed.

THE PRESI DENT: The Secretary
will call the roll upon reconsideration.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 44.

SENATOR FUSCHI LLO I now of fer
the foll owi ng anendnents.

THE PRESI DENT: The anendnents
are received.

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
we are about to go to the reading of the
noncontroversi al cal endar.

But before we do that, | would like
to, on behalf of the entire Senate, w sh you a
happy bi rt hday.

(Appl ause.)
THE PRESI DENT: Thank you very




1207

much. | appreciate that.

And does that mean a very short
session, Senator? Thank you.

Senat or Schnei der man.

SENATOR SCHNEI DERMAN: Yes, |
m ght add that the col or | ooks very good.

THE PRESI DENT: Thank you.
You're referring to nmy blazer, of course.

SENATOR SCHNEI DERMAN: No, you're
bl ushi ng.

THE PRESI DENT: Ch, not ny tan.
Wl l, that's good.

Senat or Skel os.

SENATOR SKELGCS: Thank you, Madam
President. |If we could go to the reading of

t he noncontroversi al cal endar.

THE PRESI DENT: The Secretary,
pl ease, w Il read.
THE SECRETARY: Cal endar Nunber

26, by Senator Kuhl, Senate Print 1429, an act
to anend the Vehicle and Traffic Law, in
relation to exenpti ng.

SENATOR SCHNEI DERMAN: Lay it
asi de.

THE PRESI DENT: The bill is laid
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asi de.

THE SECRETARY: Cal endar Nunber
56, by Senator Leibell, Senate Print 4838, an
act to anmend the Public Authorities Law, in
relation to the special powers of the New York
State Environmental Facilities Corporation.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 4. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 49.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

175, by Senator Larkin, Senate Print 5864, an
act to anmend the Agriculture and Markets Law,
in relation to authorizing.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect inmmediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)
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THE SECRETARY: Ayes, 51

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

283, by Senator Padavan, Senate Print 52, an
act to anend the State Admi nistrative
Procedure Act, in relation to denial,

suspensi on and revocati on.

SENATOR SCHNEI DERMAN: Lay it
asi de.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

313, by Senator Spano, Senate Print 4228, an
act to anmend the Tax Law, in relation to
adj udi cati on of penalties assessed.
THE PRESI DENT: Read t he | ast
secti on.
THE SECRETARY: Section 2. This
act shall take effect inmmediately.
THE PRESI DENT: Call the roll
(The Secretary called the roll.)
THE SECRETARY: Ayes, 51
THE PRESI DENT: The bill is

passed.
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THE SECRETARY: Cal endar Nunber
440, by Senator Bal boni, Senate Print 513, an
act to anmend the Vehicle and Traffic Law, in
relation to aggravated unlicensed operation.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect on the 90th day.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Those recorded in
t he negative on Cal endar Nunber 440 are

Senat ors Duane and Hassel | - Thonpson. Ayes,

51. Nays, 2.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

487, by Senator Sal and, Senate Print 215, an
act to anmend the Penal Law, in relation to
i ncl udi ng school buses within the definition
of "school grounds."

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This

act shall take effect on the first of
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Sept enber .
THE PRESI DENT: Call the roll
(The Secretary called the roll.)
THE SECRETARY: Ayes, 53.
THE PRESI DENT: The bill is
passed.
THE SECRETARY: Cal endar Nunber

488, by Senator Vol ker, Senate Print 1109, an
act to anmend the Crimnal Procedure Law, in
relation to appeals fromcertain orders of

suppressi on.

SENATOR SCHNEI DERMAN: Lay it
asi de.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

489, by Senator Vol ker, Senate Print 1384, an
act to anmend the Crimnal Procedure Law, in
relation to proof of the comm ssion.

SENATOR SCHNEI DERMAN: Lay it
asi de.

THE PRESI DENT: The bill is laid
asi de.

Senat or Morahan, do you wi sh to be

recogni zed?




1212

SENATOR MORAHAN: Thank you,
Madam Pr esi dent .

There will be an i medi ate neeting
of the Hi gher Education Committee in the
Maj ority Conference Room

THE PRESI DENT: There will be an
i medi ate neeting of the Hi gher Education
Committee in the Majority Conference Room

The Secretary will continue to
read.

THE SECRETARY: Cal endar Nunber
494, by Senator Fl anagan, Senate Print 3582,

an --
SENATOR SCHNEI DERMAN: Lay it
asi de.
THE PRESI DENT: The bill is laid
asi de.
THE SECRETARY: Cal endar Nunber

509, by Senator Maziarz, Senate Print 930A --

SENATOR SCHNEI DERMAN: Ch,
definitely lay that aside.

(Laughter.)

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber
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517, by Senator Meier, Senate Print 6357, an
act to anmend Chapter 906 of the Laws of 1984
amendi ng the Soci al Services Law.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 53.

THE PRESI DENT: The bill is
passed.

Senat or Morahan, that conpletes the
noncontroversi al reading of the cal endar.

SENATOR MORAHAN: Thank you,
Madam Presi dent. Can we now have the readi ng
of the controversial cal endar.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: Cal endar Nunber
26, by Senator Kuhl, Senate Print 1429, an act
to anend the Vehicle and Traffic Law.

SENATOR MONTGOVERY: Expl anati on.

THE PRESI DENT: Senat or Kuhl, an

expl anati on has been request ed.
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SENATOR KUHL: Thank you, Madam
Presi dent .

This bill is a very sinple bill.
It's just that currently in the State of
New York there's a requirenent that says that
peopl e who ride bicycles are required to wear
a helnet. There are tines in ny district when
the religious tenets of Mennonites and Am sh
peopl e actually put themin a position where
t hey have to make a choi ce whether to conply
with their religious requirenents or to wear a
hel met, because they can't do both.

This bill would essentially exenpt
them from having to make that choice, but it
woul d al low themto continue to wear the hats
or the bonnets, which actually prohibit them

fromwearing hel nets.

THE PRESI DENT: Senat or
Mont gonery.

SENATOR MONTGOMVERY: Yes, Madam
President. | would like to know if Senat or

Kuhl woul d yield for a question.
THE PRESI DENT: Senat or Kuhl ,
will you waive your tinme for a question?

SENATOR KUHL: Yes, |1'd be happy
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to answer any questions Senator Montgonery
m ght have.

THE PRESI DENT: The Senat or
yi el ds, Senat or Mont gonery.

SENATOR MONTGOVERY: Thank you,
Senator Kuhl. | just wanted to know, this is
specifically applicable to children under the
age of 147

SENATOR KUHL: | believe that's
what the | aw says, Senator.

SENATOR MONTGOVERY: kay. Thank
you, Senator.

Madam Presi dent, | know | have
voted against this in the past. And |I'm going
to continue to oppose this |egislation
because, even though | fully respect the
religious tenets of all groups, | think that
we have a special obligation to protect the
interests of children, who really are not in
the position to be an independent agent and to
deci de for thensel ves whet her they want it
wear the helnmet or not or how inportant it is
to their safety or whether they want to
respect a religious tenet that they or nmay not

even understand yet.




1216

So I'"'mgoing to oppose this because
| think that we should protect all children
equal ly, and that adults certainly should have
the option to nmake those deci sions, but not
chi I dren.

Thank you.

THE PRESI DENT: Does any ot her
menber wi sh to be heard on this bill?

Senat or Lachman.

SENATOR LACHVAN: Yes, Madam
Chair. It's a pleasure to ask to be heard on
the bill.

THE PRESI DENT: You may proceed
on the bill, Senator

SENATOR LACHVAN: Thank you

This bill has | egal precedent going
back to 1973 in a court case known as Yoder v.
Wsconsin. It dealt with the Am sh
community -- some call them Aimish -- the
Am sh conmunity, and the Am sh community did
not want any of their children to attend
cl asses beyond the 8th grade. Now, the
W sconsin state constitution said that every
child in the state of Wsconsin nust attend

school until the age of 16 -- nust attend
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school .

Now, the Supreme Court of Wsconsin
reviewed the Am sh case, and they | ooked at
the First Amendnent to the Constitution, which
| believe is America's greatest gift to
religion in the world. It's the separation of
church and state. At the sane tinme, it also
states that there should not be anything that
woul d get in the way of freedom of religion,
that this nust be expressed positively.

Now, that is why the Wsconsin

Suprene Court -- and | believe it was appeal ed
to the U S. Suprene Court -- sided with the
Am sh conmunity. It would be a dimnution of

their religious expression.

Now, therefore, in Wsconsin and in
ot her states Am sh children | eave school when
they're 12 or 13 -- before the age of 16,
which is mandatory for everyone else -- in
order to have this free expression of their
religion.

Now, this is another case, but it's
simlar. It's simlar in tw ways. The Am sh
community basically was an outgrowth of the

Mennonite community, which is a little bit
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nore flexible than the Am sh conmunity. The
Am sh conmunity woul d not ride bicycles, it
woul d not ride notorcycles, whereas the
Mennoni t es woul d.

| think that Senator Kuhl is doing
a great service, not only to the Mennonite
community but to the whol e concept of freedom
of religion. And since the Mennonites do not
even vote in his district, and |I believe there
are about a thousand Mennonites who don't
vote, he gains nothing fromthem Perhaps
their goodw I .

So in upholding the U S
Constitution and the First Anendnent, | would
vote yes on this neasure.

Thank you.

THE PRESI DENT: Does any ot her
menber wi sh to be heard on this bill?

Then the debate is cl osed.

Read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect inmmediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Those recorded in
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t he negative on Cal endar Number 26 are
Senat ors Montgomery and Stachowski. Ayes, 51
Nays, 2.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber
283, by Senator Padavan, Senate Print 52, an
act to anmend the State Administrative
Procedure Act, in relation to denial,
suspensi on and revocation of a license.

SENATOR SCHNEI DERMAN:
Expl anati on.

THE PRESI DENT: Senat or Padavan,
an expl anati on has been requested.

SENATOR PADAVAN: This bill,
whi ch has been considered by this house on
several prior occasions, would deny, suspend
or revoke a license perm ssively by any state
agency for a period of not greater than five
years, on the basis of two violations of
federal |aw dealing with the hiring of
unaut hori zed aliens.

THE PRESI DENT: Senat or
Schnei der man.

SENATOR SCHNEI DERVAN: Thank you,
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Madam President. |f the sponsor would yield
for a few questions.

SENATOR PADAVAN: Yes.

THE PRESI DENT: Senat or Padavan
does yield. You may proceed, Senator
Schnei derman, with a question.

SENATOR SCHNEI DERVAN: Thank you.

Through you, Madam President, this
| egi sl ati on appears to be perm ssive in that
it permts an agency to revoke a |license. Are
there any standards of any kind set forth in
this bill or anywhere el se that woul d gui de
that discretion and detern ne when an agency
woul d revoke a |icense and when it woul d not,
under the circunstances contenplated in this
bill?

SENATOR PADAVAN: As | expl ai ned,
Senator, the standard that is applied here
woul d be, nunber one, for a period of not
greater than five years, and on the basis of
two violations occurring in a five-year
period. That's the standard.

The specifics of the federal |aw
are clear, and that is referred to in this

proposed bill. Having violated that federa
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statute, either section of it, twice in five
years, a given state agency could, could
consi der the revocation of a |license.

SENATOR SCHNEI DERVAN: Thank you.
Thr ough you, Madam Presi dent.

My question, though, is about the
"could."” This makes it permnissive for an
agency to revoke a license if the |icensee
violates the specified federal lawtwice in a
five-year period. But it doesn't require the
agency to revoke the |icense.

SENATOR PADAVAN: No, it does
not .

SENATOR SCHNEI DERMAN: And t he
question is, what would be the standard or
what gui delines are given for whether or not
an agency would actually do the revocation?

SENATOR PADAVAN: Senator, there
are literally dozens and dozens of |icenses
i ssued by various state agencies. Let ne
suggest just one of them

The Departnent of Transportation
| i censes the transportation of hazardous
mat eri al s, which includes explosives. That

agency, if it found out the firmthat they are




1222

licensing or the individual they are |licensing
is in violation of federal |aw, having hired
unaut hori zed illegal aliens, they would
consider within their judgnment whether or not
to revoke that |icense.

The standard is one of common
sense. It would have to be applied by every
agency that issues a state |icense.

SENATOR SCHNEI DERVAN: Thank you.
Through you, Madam President, if the sponsor
woul d continue to yield.

SENATOR PADAVAN: I vyield.

THE PRESI DENT: The sponsor does
yi el d.

You may proceed, Senator
Schnei der man.

SENATOR SCHNEI DERMAN: And has
there been any study or research into the
effect this would have on businesses in the
state, whether this would have a negative
i mpact on businesses in this state as opposed
to other states where simlar |egislation was
not in place?

SENATOR PADAVAN: No such study

was ever done, to ny know edge, Senat or.
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SENATOR SCHNEI DERVAN: Thank you.

I"d like to thank the sponsor for his answers

and speak on the bill.

THE PRESI DENT: You may proceed
on the bill, Senator
SENATOR SCHNEI DERMAN: It's

interesting to watch the progression of our
nati onal debate over inmgration and over the
presence of many inmmgrants here who are not
properly docunented. | note that the
President of the United States has proposed a
program that would essentially allow nany

i mm grants who are here w thout docunentation
to remain here working for businesses such as
those that would be affected by this

| egi sl ati on.

And ny sense is that our nationa
debate is noving, really, in sone respects
away fromthe position reflected in this
proposed bill. The fact is that we have many
mllions of undocunented inmm grants |iving
anong us. They work with us, we know t hem
they work in businesses here. And the answer
to the problens posed by their presence in

this country and the extraordinarily
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conplicated series of issues that it raises --
given the fact that their children are
citizens and other things like that -- really,
| feel, is not best addressed by punitive

| egislation that intervenes in a pieceneal way
and suggests that sone busi nesses that have
undocunented aliens and are found to have them
wor king there may | ose a |license, sonme others
may not, w thout any sort of standard.

The fact of the matter is we have
to address this issue in a national way. And
while I"'mall for the state doi ng everything
it can do to deal with difficult issues and
not | eave the federal governnment responsible
for things where they |ack resources -- which
is a point | believe the sponsor has nade in
relation to inmm gration on other issues --
this is a case in which a state-by-state
approach just doesn't seemto make any sense.

The fact is we all know there are
many, many undocunented i mm grants working in
busi nesses in New York State. Many of them do
good work. There would be a negative effect
on businesses in this state, | submt, if this

becane | aw. But also this would have a
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chilling effect, | believe, on businesses'

wi llingness to hire anyone they thought m ght
be an undocunented inmgrant. This could have
a chilling effect on their willingness to hire
peopl e who naybe appear to be from sone ot her
country or look different to sone of the

busi ness owners.

And | think that the answer to this
really has to cone at the federal level. And
t he answer has to incorporate an approach that
| believe, although |I disagree with the
details of his proposal, is contenplated by
Presi dent Bush's proposal for immgration
reform which is that we have to accept the
reality of the mllions of undocunented
i mm grants here, of our dependence on them
econonically, and accept in the spirit in
whi ch America was founded that we are a nation
of imm grants, we have a particul ar set of
probl enms unique to the situation that we face
t oday.

It's different than what we faced
with previous waves of immgrants. But the
solution has never been, the solution has

never been arbitrary revocation of |icenses on
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what the sponsor calls a commobn-sense basis.

But that's to say that it's up to
the discretion of anyone who runs a state
agency. There m ght be someone who runs an
agency who is particularly tough on this
i ssue; there m ght be soneone who runs a
di fferent agency who's not. There can be
severely varying standards inposed by
di fferent agencies or by the sane agency. Say
someone who had a very strong anti-i nm grant
ani nus was the head of an agency and was
revoki ng people's licenses left and right, and
then was replaced by soneone who was nore
synpat heti c.

This is not sonething that | think
woul d work in a practical way. | believe it
woul d i npose a penalty on businesses in
New Yor k and di sadvantage themrelative to
other states. And | do think it would al so
have a chilling effect on their willingness to
hire imm grants and hire people who they mn ght
even suspect were immgrants.

So | have voted no on this. | wll
vote no again, but with nore of a sense that

the debate on the issues related to the
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presence of undocunented immgrants in this
country is shifting. W' re noving towards
trying to devel op a national consensus on how
to solve the problem | think we -- | hope we
will, in the years to cone, do that. But I
think that debate is shifting away fromthe
approach reflected in this bill, and I would
urge everyone to vote no.

Thank you, Madam Presi dent.

THE PRESI DENT: Senat or Sabi ni .

SENATOR SABI NI : Thank you, Madam
President. On the bill.

THE PRESI DENT: You may proceed
on the bill, Senator
SENATOR SABI NI : | share the

sponsor's concern about people who have
entered the country illegally. However, two
of the itens that Senator Schnei derman has
raised I want to echo.

| think that it's wong to enforce
federal policy with state law. And | think
that that's what this bill seeks to do. And I
also think it would bring a situation where
peopl e who are foreign-born or who nay speak

with an accent would be at a di sadvantage in
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seeking enpl oynent in the private sector
because enpl oyers woul d be fearful of any
penalties if the person was found to be
undocunented later on at a future tinme.

| represent a district where
probably three out of every four people are
foreign-born, and I would not want to see them
at a di sadvant age when going on a job
i nterview and seeki ng enpl oynent, especially
if they weren't guilty of any violation but
that the judgnent of the enployer woul d be
toward cancelling out their qualifications and
putting someone ahead who nmay be Aneri can-born
but no nore or no less a citizen than soneone
who's foreign-born and a citizen and woul d
make enpl oyers, | fear, a little suspicious of
t hose who nmay not | ook or act or sound |ike
t hem

So I'll be voting against with the
bill, with the understanding that the sponsor
has sonme | egitimate concerns but that the net
effect nmay be wong, and that | also really
don't believe we should be using state law to
enforce federal policy.

Thank you.
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THE PRESI DENT: Senat or Padavan.
SENATOR PADAVAN: Madam
President, | should really just be quiet and

|l et the vote take place as it has on other
occasions. But, frankly, some of the things
t hat have been said by the previous two
speakers are disturbing to ne.

Their suggestion that this is sone
sort of an xenophobi c approach to i mm gration
is totally wong. |If you |Iook at the federa
statute that we're referring to in our bill
the violation of that federal statute is a
crimnal act, subject to inprisonnment --
dependi ng, of course, upon the conditions and
all of the other factors surrounding it. But
it is a crimnal act.

Now, we're saying here that if
sonmeone has commtted a crimnal act under
federal law -- not charged with a crimna
act, convicted of a crimnal act, tw ce over a
five-year period, then one of our agencies nay
consi der revoking that license. Now, | don't
consi der that either overbearing or overly
aggressive. | consider it reasonabl e.

W're not trying to be punitive.
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We're not trying to discourage the enpl oynent
of immgrants. But we do have a
responsibility as a state to issue nyriad
licenses for all kinds of things. And | think
we have a responsibility to the people of this
state, who are subjected to the actions of
that |icensee, to ensure that that |icensee is
not in violation of federal |aw on a
repetitive basis. A crimnal act on a federa
basis, nore than once. | repeat it.

| think this is a reasonable
approach. Now, if we had mandat ed, which we
don't -- if we had said first offense, which
we don't -- you m ght have an argunent. But
we're tal king about an entity that know ngly
viol ated federal law twice. And we then are
t herefore going to consider sone action as a
state with its inherent responsibility to
protect its citizens.

THE PRESI DENT: Senat or Krueger.

SENATOR LI Z KRUEGER: Thank you,
Madam President. On the bill

THE PRESI DENT: You may proceed,
Senat or .

SENATOR LI Z KRUEGER: Thank you.
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Il will continue to vote no on this
bill, as | did last year. And | do want to
rei nforce some of the comments that ny
previ ous col |l eagues tal ked about, the fact
that you are likely to open up people to
discrimnation in attenpting to apply for jobs
if in fact an enpl oyer feels that they are at
greater risk for hiring you because perhaps
English is not your first |anguage or because
you have a foreign-sounding | ast nane. And
there is a long history of that in this
country.

So whether or not they would ever
be found guilty, as Senator Padavan descri bes,
under federal law of a crimnal act, if this
| aw serves to increase the possibility of
di scri m nati on agai nst people when they apply
for jobs, that is a |law that we shoul d think
very carefully and | ong and hard about before
We pass.

But in response to Senat or
Padavan' s nost recent statenment, ny other
concern about this bill is in fact that you
| eave it to the discretion of agencies. |If

you had a bill that said we will do away with
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your license if you' ve been found guilty
twice, and we |aid out what those |icenses
were, |'d have | ess concern over the
alternative discrimnation in this bill, which
is the possibility or the likelihood that a
state agency is going to be nore likely to
pull the |icense of sone snmall nei ghborhood
busi ness found guilty than it is likely to
pull the license of a nmjor corporation that
m ght enploy 5,000 or 10,000 or 15,000 people
in the state of New York

And | don't think we should be
passing | aws that have the possibility of
bei ng di scrimnatory agai nst the size of the
busi ness as well. Because, let's face it,
| arger organizations, |arger conpanies are in
a better position to advocate and negotiate
with state agencies than your small restaurant
or your small nei ghborhood store who m ght
have been found guilty under this charge.

And so | don't think that we in the
State of New York want to be passing bills
that on either end of the spectrum open up the
possibility of increased discrimnation

agai nst peopl e when they apply to work at
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conmpani es or can result in being discrimnated
agai nst, as the conpanies, by various state
agenci es because we're | eaving the discretion
so broadly which agency, which license, as
they see fit.

If in fact there is guilt by the
conpany in being found to have violated the
federal act twi ce, then there ought to be
equal |y specific standards in state |aw for
how we apply a deternmination at the state
| evel about whether they |lose a |license or
not .

So I'll be voting no on this bil
for nmultiple reasons.

Thank you, Madam Presi dent.

THE PRESI DENT: Senat or St avi sky.

SENATOR STAVI SKY: Madam
President, on the bill.

THE PRESI DENT: You may proceed,
Senat or .

SENATOR STAVI SKY: It's extremely
hard for nany people to get a job,
particularly in today's econony, no matter
what people say, particularly at the bottom

end of the econom c | adder. It's hard for
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people to get a job, but it's even harder if
they don't look like you and ne.

| have a great nany constituents,
approxi mately over 100, 000 peopl e who have
come to the United States -- hopefully, npst
them are here |l egally; perhaps not. But those
peopl e who are here legally are having a very
difficult tinme finding a job.

And this legislation is going to
make it even harder, because the manufacturer
or the restaurant or whatever the type of
enpl oynment may be involved, it's going to be
harder for these people, even if they're here
legally, to get a job.

And for that reason, | think it
puts them at a severe disadvantage, and | wil|
be voting no.

THE PRESI DENT: Does any ot her
menber wi sh to be heard on this bill?

Then the debate is cl osed.

Read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect on the first of
Novenber .

THE PRESI DENT: Call the roll
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(The Secretary called the roll.)

THE SECRETARY: Those recorded in
t he negative on Cal endar Nunber 283 are
Senators Andrews, Diaz, Dilan, Duane,
Hassel | - Thonpson, L. Krueger, Lachman, Mendez,
Mont gonery, Parker, Paterson, Sabini,
Schnei derman, A. Smith, M Smth, and
St avi sky. Ayes, 41. Nays, 16.

THE PRESI DENT: The bill is
passed.

Senat or Li bous.

SENATOR LI BOUS: Thank you, Madam
President. Could | ask for unani nbus consent
to be recorded in the negative on Cal endar
Nunber 26.

THE PRESI DENT: Heari ng no
obj ection, you will be so recorded as voting
in the negative.

The Secretary will continue to
read.

THE SECRETARY: Cal endar Nunber
488, by Senator Vol ker, Senate Print 1109, an
act to anmend the Crimnal Procedure Law, in
relation to appeals fromcertain orders of

suppressi on.
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SENATOR VOLKER: Madam Pr esi dent .
THE PRESI DENT: Senat or Vol ker .
SENATOR VOLKER: This is a bill

that has passed this house for several years,
and we're hoping that it's passing for the
| ast tinme, because we'd like to get this done.

| realize that there are sone
def ense attorneys in the other house who
sinply look at this and say, well, it gives
certain people sone assistance. But what this
really is, it authorizes the people to appea
an internmedi ate order froman appellate court
froman order excluding the introduction of
evi dence.

Ri ght now, you can appeal to an
i nternmedi ate court from an order suppressing
evi dence. But because of the Myers case,
where | think the judge -- you know, | don't
know exactly what the judge was thinking, but
nei ther here nor there. You cannot appea
froman order that precludes the introduction
of evi dence.

And when you really think of it, I
guess the reason is because very often what

the preclusion of evidence will do is make the
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situation so that you can't nove ahead. And
therefore, many of the cases then fall by the
waysi de.

So what we are saying here is at
| east give an opportunity to the people to
make a petition to an internediate court to
further review the evidence where an order

precl udi ng the introduction of evidence has

been made.

Any questions?

ACTI NG PRESI DENT M GEE: Senat or
Kr ueger.

SENATOR VOLKER: By the way,
Senator, you voted for this last year, | just

want you to know.

ACTI NG PRESI DENT M GEE: Senat or
Kr ueger.

SENATOR LI Z KRUEGER: Thank you,
Madam President. |f the sponsor would yield,
pl ease.

SENATOR VOLKER: Certainly.

ACTI NG PRESI DENT M GEE: The

Senat or vyi el ds.
SENATOR LI Z KRUEGER: He got n®e

confused because he was junping the gun.
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Yes, | did vote for this, Senator

Vol ker. And | do have one questi on.

SENATOR VOLKER: Sure.

SENATOR LI Z KRUEGER: On the
theory of, | don't know, equity, would this
bill also allow the defendant to appea

precl usion of evidence in a case in a paralle
way? O just the prosecutor?

SENATOR VOLKER: | think the
def endant can al ways appeal a preclusion of
evi dence, one way or another. The problemis
it's the prosecution that can't.

The -- the -- what can happen is --
of course, nost of the tine you do it after
the case. But, you know, you can -- certainly
you can appeal if a judge who's asked to
precl ude evidence refuses to do it, you can
appeal fromthat, eventually, and say that
j udge shoul d have precluded the evidence and
didn't and therefore | was prosecuted.

And therefore, on the appeal, and
if a judge |ooks at it and says he was w ong,
you can in fact throw out the case. In nost
cases, you'd throw the whol e case out because

you threw t he evi dence out.
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ACTI NG PRESI DENT M GEE: Senat or
Kr ueger.

SENATOR LI Z KRUEGER: Madam
President, quickly on the bill.

ACTI NG PRESI DENT M GEE: Senat or
Krueger, on the bill.

SENATOR LI Z KRUEGER: Thank you.

Senat or Vol ker has nme at a
di sadvant age because | have been neither a
prosecutor nor a defendant in a crimnal case.
So I"'mgoing to take himat his word that
there woul d be sone equity and bal ance in
al | owi ng prosecutors to have this ability to
appeal. And I will vote for his bill again
this year, hoping that before this becones a
two- house bill -- because as | see, it is
still just a one-house bill -- we get a fornal
answer on whether in fact there is equa
possibilities for both the prosecution and the
defendants to take advantage of this right if
it in fact goes into | aw.

Thank you, Madam Presi dent.

ACTI NG PRESI DENT M GEE: Any
ot her Senator wi shing to speak on the bill?

Read the | ast secti on.
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THE SECRETARY: Section 2. This
act shall take effect inmrediately.

ACTI NG PRESI DENT M GEE: Call the
roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 56. Nays,
1. Senator Duane recorded in the negative.

ACTI NG PRESI DENT M GEE: The bi |
i s passed.

THE SECRETARY: Cal endar Nunber
489, by Senator Vol ker, Senate Print 1384, an
act to anmend the Crimnal Procedure Law --

SENATOR LI Z KRUEGER:
Expl anati on.

ACTI NG PRESI DENT M GEE: Senat or
Vol ker, an expl anati on has been requested by
Senat or Liz Krueger.

SENATOR VOLKER: As | said | ast
year, this bill al nost passed unani nously
al so, except for about 15 people.

(Laughter.)

SENATOR VOLKER: Actual ly, very
qui ckly, 1 was |looking at the history of this
bill, and it was originally part of the Sexua

Assault Reform Act, which was drafted back in
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1997. And what actually is here is what we
were not able to get passed when we negoti at ed
t he Sexual Assault Reform Act several years
ago. And there was another piece of this |
think we passed | ast year, as part of an
amendment to the Sexual Assault Reform Act.

This legislation really involves
three areas. And as usual, inny -- | try to
be candorous [sic] -- or | try to show candor.
"Candorous" is bad. The first part of the
bill, which is | think probably the main part
of the bill, although some woul d argue the
| atter parts are very, very inportant also,
relates to the ability of the people to
provi de evi dence of prior bad acts.

Now, prior to the Mdlineaux rule --
and | happened to realize, as | was reading
| ast year's debate -- and | hesitate to tel
Senat or Schnei derman, but he nmade an error
| ast year. And | didn't even catch it. And
the error was -- you know, when you can read
debates two or three tines, you can figure
those things out. | nade a |ot of errors.

No, he said that prior to the

Mol i neaux case, you couldn't bring in evidence
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of bad acts. Actually, you could, because the
| aw provides for limted introduction of bad
acts. And the Mlineaux rule said that you
couldn't do that.

There are still areas, by the way,
in the | aw, such as domestic viol ence and
pl aces |i ke that, where you can bring in
evi dence of bad acts by statute. But the --
after the Mdlineaux case in New York, which
said you can't bring in evidence of prior bad
acts, the federal courts, or the Federa
Omi bus Court Act, whatever, allows it in
limted cases.

This provision, by the way, is nore
limted than the Federal Omi bus Court Act, or
whatever it is. And what it says is that only
i n sexual assault cases you can bring in
evi dence of previous sexual assault bad acts,
but subject to the authority of the judge to
make a deci sion whether the -- 1'Il read the
| anguage here, if | can get it here -- whether
the -- whether it's adm ssible, "it may be
consi dered on any relevant issue unless the
court determnes that its potential to unduly

prej udi ce the defendant substantially
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out wei ghs its probative value."

Secondly, this statute provides for
the right of the people to appeal an unduly
| eni ent sentence. Now, in all candor -- and |
said | ast year this provision does not just
apply to sexual assault cases; this applies in
general. And there are those who have argued,
i ncludi ng nysel f, that we m ght at sone point
agree to apply this directly to sexual assault
cases if the Assenbly would agree to limt it
just to sexual assault cases.

Thirdly, the final provision
relates to the right to appeal, the
prosecution to appeal unduly |enient bail and
to have a hearing, what anounts to an appea
heari ng where the people believe that the bai
that was set by the judge was too |ight and
therefore there should be a review of the bai
to determ ne whether it really is out of line
with normal bail proceedings.

And that is basically the three
mai n provisions of this bill.

ACTI NG PRESI DENT M GEE: Senat or
Li z Krueger.

SENATOR LI Z KRUEGER: Thank you,
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Madam President. |f the sponsor would yield.
SENATOR VOLKER: Sur e.
ACTI NG PRESI DENT M GEE: Senat or

Vol ker vyi el ds.

SENATOR LI Z KRUEGER: Thank you.

Senat or Vol ker, as you said
yourself, this bill has conme up nultiple
times. It isn't going anywhere in the
Assenbly. And as you admt, there are really
three conpletely different sections of this
bill, the first one relating sexual assault
prosecution and the other two relating to any
crimnal case, although they could apply to
sexual assault.

Way don't you just separate this
bill into at least two parts, your sexua
assault argunents and then your judici al
review of bail and recogni zance? Rather than
continuing to put out there on the floor a
bill where I mght agree and want to support
one part of this bill but certainly couldn't
support the other two, for exanple.

SENATOR VOLKER: Vell, | guess
the answer to that is that this is what really

effectively is left, as | say, fromthe old
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Sexual Assault Reform Act that we had
proposed, | think it was back in 1997. These
are the provisions that were taken out because
we couldn't get the Assenbly to agree.

Now, if you said to ne and if the
Assenbly says to ne, |ook, we'll agree to part
of this bill if you will nove that out, |
woul d certainly be happy to do that. In fact,
you know, we're kind of waiting -- we may do
that. W're trying to see if we can do that.

But | guess the answer is, what's
t he sense of passing these in separate bills?
They all relate to prosecution issues. W
m ght just as well |eave themtogether, pass
this bill, because there are a | ot of people
who feel very strongly that all of these
provi sions are provisions that should be
passed and that are in the best interests of
the people of this state, and therefore that's
why we | eft themtogether.

But | can assure you, if | could
get any kind of assurance that any of these
provi sions could see better treatnent in the
ot her house, 1'd be happy to separate them

out .
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SENATOR LI Z KRUEGER: Thank you.

ACTI NG PRESI DENT M GEE: Senat or
Kr ueger.

SENATOR LI Z KRUEGER: Briefly on
the bill, Madam President.

ACTI NG PRESI DENT M GEE: Senat or

Krueger, on the bill.

SENATOR LI Z KRUEGER: I
appreci ate Senator Vol ker's answer to ny
question, but it still leaves nme in the
dil enmma that | could not vote for this bil
because, on his logic that since they al
relate to prosecution we shoul d keep them
t oget her, we probably work on or even pass in
this house three, four, five bills a week
relating to prosecution cases. By the way,
bills that don't go through the Assenbly and
are one-house bills. So on that theory, we
m ght as well do an omi bus act, which this is
not .

But this conbines three separate
i ssues, some of which might come together in
some sexual assault cases. | recognize that,
and |1've read the history of the particul ar

case that is referenced in the meno attached
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to the bill.

But the fact is when you're talking
about wanting to provide for a new process for
overriding judicial decisions about bail and
recogni zance, a new opportunity for the
prosecution only to appeal what they define as
unduly | eni ent sentences, you are talking
about radical changes in our structure of our
court systemtoday.

And | think, frankly, it is unfair
totry to blend these two fairly radica
proposals in with the argunment -- that is
per haps much nore sensitive to nmany people --
about docunentation of a history of sexua
assault in a sexual assault case.

So | do not share Senator Vol ker's
opi nion that these three acts -- excuse ne,

t hese three proposed changes are in one act
because they naturally go together, but I
rather think the concern should be that

| egislators will feel, well, if they fee
strongly about one section of the three, they
have to vote for the bill even if they may
have significant unconfort |evels with two

conpl etely unrel ated sections of the bill.
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So | guess | have concerns about
t he germaneness of the way these three
sections are brought together in one bill, and
I"mal so very unconfortable with our going
forward with several of the sections, as |
described. So | will be voting no and urge ny
col | eagues to at least think through the three
different sections of the bill and the fact
that their support for one may not reflect
t heir understanding of the inplications of the
other two unrel ated sections.

Thank you, Madam Presi dent.

ACTI NG PRESI DENT M GEE: Any
ot her Senator wi shing to speak on the bill?

Senat or Vol ker.

SENATOR VOLKER: Can | ask the

Senat or a question, please?

ACTI NG PRESI DENT M GEE: Senat or
Krueger, will you yield?
SENATOR LI Z KRUEGER: I owill

yield. Thank you, Senator.

SENATOR VOLKER: You said you
m ght support this bill. Wat if | strike out
the last two sections of this bill and | eave

the Ml ineaux provision in there? Wuld you
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vote for it?

SENATOR LI Z KRUEGER: You know, |
woul d have to evaluate that, Senator. Because
in fact -- again, partly because of ny |ack,
as | said earlier, of not being an attorney or
havi ng work worked in crimnal law -- | have a
feeling that several of ny colleagues think
there are sonme dangers inherent in that also.

But | do agree that | share your
concern that a history on sexual assault not
bei ng all owed to be brought into court can be
a very serious problem And so | certainly

woul d be rmuch nore interested in exploring

your bill if it was just that section.

Thank you.

SENATOR VOLKER: kay. Thank
you.

ACTI NG PRESI DENT M GEE: Senat or

Schnei der man.

SENATOR SCHNEI DERVAN: Thank you,
Madam Pr esi dent .

On the bill.

ACTI NG PRESI DENT M GEE: Senat or
Schnei derman, on the bill.

SENATOR SCHNEI DERVAN: o,
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actual ly, on Senator Krueger's coments.

(Laughter.)

ACTI NG PRESI DENT M GEE: On
Senat or Krueger's comments on the bill.

SENATOR SCHNEI DERMAN: The
Mol i neaux rule, which -- and | appreciate
Senator Vol ker's correction that | did not
accurately recall the state of the law prior
to the Mdlineaux case. | in fact had not been
admtted to practice law in 1901 when it was
deci ded.

But the Molineaux rule is sonething
that | respectfully submt is an
extraordinarily articulate and el egant
bal anci ng of the equities that has been put in
pl ace by the New York State Court of Appeals
and repeatedly reaffirmed -- and not just
reaf firmed, but enthusiastically endorsed by
the courts of this state.

The concern | have with Senator
Vol ker's effort to nake it easier to admt
evi dence of a defendant's prior acts in the
context of a sexual assault proceeding is that
unli ke the Mdlineaux rule, the proposed

| egi sl ati on would all ow t he adm ssi on of
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evi dence of the defendant's conm ssion of an
of fense even if the defendant was acquitted of
the offense. It would allow evidence even if
no charges were ever brought.

And whereas the Mdlineaux rule --
and | believe that, you know, to respond to
hi s candor, Senator Vol ker woul d be
har d- pressed to disagree -- the Mlineaux rule
clearly states that when you're admtting this
type of prior conduct, the probative val ue has
to overconme the prejudicial effect. That's
t he Mol i neaux standard.

Senat or Vol ker's proposed standard
is that you have to adnmit this evidence even
i f the sexual assault proceeding of the prior
conduct was never brought, even if the
def endant was acquitted; you have to admt it
unl ess the court deternmines its probative
val ue is substantially outwei ghed by the
danger of undue prejudice.

Now, what is the justice of saying,
you know, the prejudice of this really
outwei ghs its probative value, but it doesn't
substantially weigh it, so I'll let in

sonmet hing that | acknow edge i s prejudicial
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and prejudicial to the point that it outweighs
t he probative val ue?

| think that this is an effort to
acconpl i sh something which we all agree is an
issue. There is a different -- really, we're
into a different category of offenses. And
wor k done by psychol ogi sts and soci ol ogi sts
and others in recent years has in fact
establ i shed -- and Senator Vol ker | know is
aware of this -- that sexual assaults are a
different kind of offense and that the
propensity to commit sexual violence is
somewhat different than the propensity to rob
banks or to conmt other kinds of offenses.
W all recognize that.

But | think that altering a rule
that works extrenmely well and that is
substantially just -- and "mreferring to the
Mol i neaux rule -- that allows for the
adm ssion of prior conduct if it's relevant,
establishes collateral issues, and if its
probative val ue overcones the prejudicial
effect, that's a good rule, that's a
well -crafted rule. And to replace it with

sonmet hing that allows the adm ssion of
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evi dence unl ess the probative value is
substantial |l y outwei ghed, whatever that
standard i s and however the court woul d
determine that, is really a m stake.

I think we have to come up with a
di fferent approach to nmaking it easier to
admt this type of evidence. And | certainly
woul d obj ect very strongly to the notion that
sonmeone can be acquitted on charges and yet
evi dence of the conm ssion of the crine would
still be adm ssible. O soneone could have
the charges in fact dropped, the prosecutor
even refuse to prosecute because they
determ ned that there's so little credible
evi dence, and yet the evidence of the
conmi ssion of that crinme could be admtted.

So I think we have to come up with
anot her approach. And I'mall for separating
out things that we can actually get done and
pass two-house bills on. But | would
respectful ly suggest that Senator Krueger | ook
for another portion of this interesting piece
of legislation to separate out and support in
an effort to actually nmake this bill into a

| aw.
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I"mgoing to be voting no. | think
this is a bad change in a good law. W have a
| ot of areas of the law in this state that
don't work very well. Let's not go screw ng
around with one that has been proven to work
very well for a long tinme. | urge everyone to
vot e no.

Thank you, Madam Presi dent.

ACTI NG PRESI DENT M GEE: Senat or
Mont gonery.

SENATOR MONTGOMVERY: Yes, Madam
President. | just want to take the opposite
position of ny colleague to my right. | would
be agai nst Sections 2 and 3.

SENATOR SCHNEI DERMAN: Oh, |

didn't say I was for Sections 2 and 3.

SENATOR MONTGOMVERY: Ckay. | may
al so be against Section 1 as well, but I
won't -- Section 2 and 3 to ne are extrenely

probl emati c, because Senator Paterson's staff
has just conpleted an extensive research on
the state of New York in conparison to al
other states in the nation, and to find that
New York has the nbst draconian laws as it

relates to certain offenses of the entire
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United States, including Louisiana
M ssi ssi ppi, Alabama, and so forth and so on.
Texas, even.

And so now | thought that under the
current law in New York State, the prosecutor
in fact makes a proposal to the judge as to
what the sentencing should be, and the judge,
taking into consideration all factors, would
deci de on the sentencing. And in addition,
there are many other people who participate in
supporting a particul ar sentence, one sentence
or other.

But now Senator Vol ker, in his
| egi slation, is proposing that the prosecutors
now, after all of that, and after the judge
finally nakes a decision on the sentencing,
that the prosecutor may be allowed to cone
back and appeal the sentencing that the judge
finally conmes up with, as well as that the
prosecutor should be able to review the orders
of low bail or what the prosecutor considers
to be | ow bail.

And | just think that this flies in
the face of our attenpts to | ook at reform ng

our laws so that they are at |east, as Senator
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Duane has said, in the mainstream at | east
they reflect nore what the |l egal conmunity and
the crimnal justice community around the
country and the nation says that we shoul d be
doing as it relates to the whole question of
sentenci ng and discretion and | atitude that

j udges have to nmeke decisions and | ooking at
second- chance prograns and approaches and al

of that.

So this seens to fly in the face of
that. And | don't think that Senator Vol ker
intends to take us in fact backwards, that we
are really |l ooking while at the sane tinme we
are all trying to conme up with a consensus on
how do we nove New York State forward al ong
t hese |ines.

So I"'mgoing to vote no on this
legislation. | think it's just the wong

nessage to send to our citizens at this tine.

ACTI NG PRESI DENT M GEE: Senat or ?

SENATOR DI AZ: Di az.

ACTI NG PRESI DENT M GEE: Senat or
Di az.

SENATOR DI AZ: Thank you, Madam

President. On the bill.
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| used to be a nenber of the
Cvilian Conplaint Review Board in the City of
New York, representing the County of the
Bronx. And in the Cvilian Conplaint Review
Board, when a police officer is accused of
usi ng excessive force, police brutality, or
he's accused of all those kinds of things,
many tines those police officers are found
i nnocent. Sonetines they are found unproven,
t he accusati on.

But nonet hel ess, their record shows
a pattern of excessive force used before. So
even t hough before, they were found innocent,
it shows that the person has a track record of
bei ng accused of sonet hing.

So if a person commts sexual abuse
or rapes soneone, even though that person was
found i nnocent before, why not bring in that
i ncident now, to be sure that the jury and
everyone in the court knows that the person
has a track record of being accused of sexua
abuse, even though the person has been found
i nnocent .

So | think that this is a beautiful

bill, and I will support this bill.
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ACTI NG PRESI DENT M GEE: Senat or
Vol ker, to cl ose.

SENATOR VOLKER: Madam Pr esi dent,
let me first of all say, quickly, that | don't
know where this idea came that we have the
nost draconian laws in the country. Sonebody
is feeding sonebody sone very bad information.

If that were so, why is it that
California has 175,000 i nnates and we only
have 60-sonme? And they have evened us up at
40/ 40 sone years ago.

| don't know -- this idea cane
because sonebody did sonme sort of nationa
study and | ooked at the 500 or 600 peopl e that
we have in jail under the old Rockefeller Drug
Laws -- we don't really have Rockefeller Drug
Laws anynore. |'ve tried to explain that to
peopl e. They' ve been gone for years.

O herwi se, we woul dn't have as nany vi ol ent
people in. W have seventy -- better than
75 percent of our prisons is now violent
peopl e, conpared to years ago when it was
probably 40 or 50. O maybe |ess.

But all that aside, there's one

thing I want you to understand. And | heard
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what Senator Schnei derman said. There's one
group of victinse where it seens to nme this
Mol i neaux becomes especially inportant, and
that's children. People that are child

nol esters. And, you know, | guess because |
came fromone of the |argest investigations
way back -- and | don't want to get into that,
in nmy police days. | cane here in part
because | was so fed up with the fact that we
coul dn't convict peopl e of rape.

And we had such a tinme with child
nol esters. In fact, it was outrageous. |
nmean, | was one of those crazy people that
tried to charge a nother and father with
i ncest because they attacked their children.
And | was al nost sort of pushed out of the
station because they said: You don't do that.
W don't tal k about that. DAs wouldn't touch
it.

It's something I think we don't
really realize that this is something
al t oget her new, now, that we are really
begi nni ng to understand that you' ve got to go
after sex of fenders.

Vel l, one of the problens with the




1260

Mol i neaux rule, it is very difficult to prove
many of these child nolestation cases, child
sex cases. And sexual assault, because of the
fact that so often it is a private kind of
thing -- and I'"mnot just tal king about
children's sexual assault, but assault of
wonen -- it can be very difficult to provide
proof. And one of the issues is if the person
has prior bad acts, it is evidence, it should
be evidence that that person nmight be invol ved
in sonething -- in a case involving rape or
child nol estation or whatever.

And | tend to agree that | think
you have to be extrenely careful in these
areas. That's why you give the judge the
ability to | ook at the probative value of it
versus the potential for a problem you know,
in the case.

And in all honesty, this bill --

and | want to just say this now, because

you've given us an idea. This bill is no
| onger a Governor's programbill. Not that |
want to -- this was way back, sexual assault

reform this was changed.

You're going to get a chance to
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vote on just the sexual assault part of this
bill, because we are going to separate it.
And it was a good idea. | think it's an
excellent idea. And we are going to separate
it out. And we'd like to pass this bill now,
but we are going to do that, and -- because |
think this issue is an inportant enough issue
to have it stand or fall on its own.

So we're going to nove the bill

and -- it's unusual to say this on the fl oor,
but as you know, | very often -- in fact, we
have another bill you're going to see pretty

soon that Senator Paterson hel ped ne decide
on, because he made a commtnent to try to
help me with the Assenbly if | would nmeke the
anmendnents. And he's been very good about

that. So | just want you to know that.

So we are going to -- I'd like to
pass this bill now, and I'msure a ot of you
will be excited about that. But we do intend

to nove on with separating the issues that are
inthis bill.

ACTI NG PRESI DENT M GEE: Any
ot her Senator wi shing to speak on the bill?

Read the | ast secti on.
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THE SECRETARY: Section 11. This
act shall take effect inmrediately.

ACTI NG PRESI DENT M GEE: Call the
roll.

(The Secretary called the roll.)

THE SECRETARY: Those recorded in
t he negative on Cal endar Nunber 489 are
Senators Andrews, Breslin, Dilan, Duane,
Hassel | - Thonpson, L. Krueger, Montgonery,
Par ker, Paterson, Schneiderman, and A Smith.
Ayes, 47. Nays, 11.

ACTI NG PRESI DENT M GEE: The bi |
i s passed.

THE SECRETARY: Cal endar Nunber
494, by Senator Fl anagan, Senate Print 3582,
an act to anmend the Penal Law, in relation to
definitions of crimnal enterprise.

SENATOR DUANE: Expl anati on.

ACTI NG PRESI DENT M GEE: Senat or
FIl anagan, an expl anati on has been requested by
Senat or Duane.

SENATOR FLANAGAN: Thank you,
Madam Pr esi dent .

This bill is an outgrowmh of a case

fromSuffolk County in 1998. Judge Vaughn at
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the tinme cane down with a decision that we
think was too narrow of an enterprise of the
statute involving R CO

And the | anguage in this bill would
do, | believe, a couple of things. It would
clarify the intent of the statute; it would
provide the district attorneys with greater
flexibility and authority to properly charge
individuals with this type of crine; and it
woul d al so, frankly, give us an opportunity to
go after sonme of the people who are invol ved

in crimnal racketeering.

ACTI NG PRESI DENT M GEE: Senat or
Duane.

SENATOR DUANE: Thank you, Madam
President. |If the sponsor would yield.

ACTI NG PRESI DENT M GEE: Senat or
FIl anagan, will you yield?

SENATOR FLANAGAN: Yes.

ACTI NG PRESI DENT M GEE: The

Senat or vyi el ds.

SENATOR DUANE: My primary
question on this is that -- how can a single
act be construed to be a pattern?

SENATOR FLANAGAN: Vell, two




1264

t hi ngs, Senator Duane. You actually have -- |
checked, just because | was paying attention,
and you actually voted for this bill three
times before | even got here, having voted for
it five times. And | personally don't want to
ruin that percentage for you, so | want to
make sure |'mgiving you the answers that you
need.

What | think this allows is for an
interpretation, so it's not overly -- so
narrowy construed as it was by Judge Vaughn.
Thi s provi des an opportunity to say how can we
| ook at this, can we | ook at each activity as
separate and distinct and cone to a pattern.

I don't knowif that -- I'm
probably not hel ping you in terns of what you
want .

SENATOR DUANE: No.

SENATOR FLANAGAN: | think it
provi des the district attorney greater
flexibility, and it allows for our judiciary
to make a fairer interpretation of what the
statute was originally intended for.

ACTI NG PRESI DENT M GEE: Senat or

Duane.
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SENATOR DUANE: Thank you. Thank
you, Madam President. On the bill

ACTI NG PRESI DENT M GEE: Senat or
Duane, on the bill.

SENATOR DUANE: And | do have to
take credit for forewarning the Senator that I
woul d be asking this question.

But it just struck nme that there
m ght be a better way to get at what we're
trying to do here. I'mgoing to vote in the
affirmative, but it does -- | think that
there's a better way to get at what we're
trying to do here. And |I'd be nore than happy
totry to figure that out with the Senator if
he' d be graci ous enough to allow ne to do so.

Thank you, Madam Presi dent.

ACTI NG PRESI DENT M GEE: Any
ot her Senator wi shing to speak on the bill?

Read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect on the first of
Novenber .

ACTI NG PRESI DENT M GEE: Call the
roll.

(The Secretary called the roll.)
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THE SECRETARY: Ayes, 58.

ACTI NG PRESI DENT M GEE: The bill
i s passed.

THE SECRETARY: Cal endar Nunber

509, by Senator Maziarz --

SENATOR MORAHAN: Lay it aside
for the day, please.

ACTI NG PRESI DENT M GEE: The bill
is laid aside for the day.

Senat or Mor ahan

SENATOR MORAHAN: May we return
to reports of standing comm ttees.

| believe there's a report of the
H gher Education Commttee at the desk.

ACTI NG PRESI DENT M GEE: Reports
of standing conmttees.

The Secretary will read.

THE SECRETARY: Senat or LaVall e,
fromthe Committee on Hi gher Educati on,
reports:

Senate Print 1222A, by Senator
Larkin, an act to amend the Education Law;

2073B, by Senator Padavan, an act
to anend the Education Law;

6241, by Senat or Paterson, an act
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to anend the Education Law;

6334, by Senator LaValle, an act to
amend the Education Law,

6348, by Senator LaValle, an act to
amend the Education Law,

And Senate Print 6364, by Senator
Laval l e, an act to anend Chapter 253 of the
Laws of 2002.

Al bills ordered direct to third
r eadi ng.

ACTI NG PRESI DENT M GEE: Al 'l
bills reported direct to third reading.

Senat or Morahan

SENATOR MORAHAN: Yes, Madam
President, is there any housekeepi ng at the
desk?

ACTI NG PRESI DENT M GEE: One
not i on.

Senat or Lar ki n.

SENATOR LARKI N: Madam Pr esi dent,
on page 12 | offer the foll owi ng anendnents to
Cal endar Nunber 249, Senate Print 1390, by
Senat or Spano.

ACTI NG PRESI DENT M GEE: The

amendnents are received, and the bill wll
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retain its place on Third Readi ng Cal endar.
Senat or Mor ahan
SENATOR MORAHAN: Petitions out

of conmittee, Madam Presi dent?

ACTI NG PRESI DENT M GEE: Senat or
Duane.

SENATOR DUANE: Thank you, Madam
President. | believe | have a notion at the

desk. And | would love to have it called up
at this tinme.

ACTI NG PRESI DENT M GEE: The
readi ng i s waived, and Senator Duane may speak

on the noti on.

SENATOR DUANE: Wt hout even
aski ng.

ACTI NG PRESI DENT M GEE: W t hout
even asking.

SENATOR DUANE: You read nmy m nd.

Thank you, Madam Presi dent.

Thi s anendnent is generally known
as the Mental Health Parity Bill. Under
current law, unfortunately, mental health is
not treated equally to physical health issues.
Many New Yorkers of all ages have nenta

health i ssues, and yet they are not getting
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t he i nsurance coverage which they need in
order to get the -- am| --

ACTI NG PRESI DENT M GEE: No,
just need to correct you, Senator Duane, for
one nonent. This is not an amendnent. This
is a petition.

SENATOR DUANE: It's a petition,
yes.

ACTI NG PRESI DENT M GEE: Thank
you very nmuch

SENATOR DUANE: You know, |'m
such an ol d-tinmer now, Madam President, | have

troubl e keeping up with the new | ingo. But

t hank you.

ACTI NG PRESI DENT M GEE: You're
wel cone, |'msure.

SENATOR DUANE: So ny petition

m ght be better known as a nental health
parity petition.

And the | ack of coverage for nental
health in our state leads to, | would submt,
greatly increased costs across the board in a
whol e host of ways: [|oss of worker
productivity, famly problens, inability for

famlies to get substance abuse treatnent for
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menbers of their famly that m ght need that
subst ance abuse treatnment. And nental illness
untreated in all of those cases leads to far
greater problens for our nei ghborhoods, our
famlies, and ultimately for our state.

| think that nost of us have at
| east one if not nore nenbers of their famly
who have either profited because of access to
nmental health care or, because they did not
have coverage for their nental health care,
were subjected to a trenmendous financi al
burden. And what this legislation seeks to do
is to reduce that burden for the individuals
and famlies in New York State.

The vast majority of nenbers, in
fact, of this house as well as the other house
support parity for nental health services.

And yet for some reason we haven't been able
to see this proposal conme to the fl oor

And while |I know that there is a
cost to consuners in New York State, | think
t hat New Yorkers woul d be nore than happy to
bear that cost, particularly if they focus on
the cost that getting nental health services

for their famly nenbers is to their famly.
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You know, in addition to the cost
issues -- and | would be willing to debate
wi th anyone the cost effectiveness of it -- |
think the other issue that we need to | ook at
is how nuch would parity for nental health
services cost if we conpare it agai nst those
who have di ed because we have not had access
to nental health. The nunber of famlies who
have not been able to get their children
heal th care because they couldn't afford it --
five m nutes.

Madam Chair, |'ve used three out of
five, which nmeans | amjust lousy with tine
still.

So just to repeat this point again,
t hat when you conpare the cost of providing
mental health services for New Yorkers agai nst
the tragic deaths of young peopl e because
their famlies could not afford nmental health
care for their children, or, for that matter
t he nunber of persons who perhaps have been
i nvol ved in an accident where there was
al cohol or a drug involved, there really is no
conmpari son. Wiy would we not incur the very

smal|l cost of providing parity for nental
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health if it would prevent the deaths of
people in our state?

And |'mjust going to cone ful
circle again. | think if you ask New Yorkers
if they would be willing to pay less than a
couple of dollars a nonth in order to be able
to provide nental health coverage for
t hensel ves and their famlies, they would
overwhel m ngly say yes.

So let's provide sonme | eadership.
Qoviously this kind of -- these facts and
opi ni ons have been enough to sway the najority
of nenbers of this house and the other house.
So let's for real bring nmental health parity
to the floor and nake all New Yorkers safe
from needl ess deat hs because of not having
access to nental health parity, and |let's nake
all New Yorkers a little bit healthier because
t hey have access to nental health services.

Thank you, Madam Presi dent.

ACTI NG PRESI DENT M GEE: Thank
you, Senator Duane.

Al those Senators in favor of the
petition out of conmttee please signify by

rai sing your hand.
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THE SECRETARY: Those recorded in
agreenent are Senators Andrews, Breslin,
Brown, Diaz, Di|an, Duane, Hassell-Thonpson,
L. Krueger, C. Kruger, Lachman, Montgonery,
Onor at o, Qppenhei nmer, Parker, Paterson,

Sabi ni, Schneiderman, A. Smith, M Smth,
St achowski, and Stavi sky.

ACTI NG PRESI DENT M GEE: The
notion is defeated.

Senat or Mor ahan

SENATOR MORAHAN: Wul d you

pl ease recogni ze Senator Ada Smith, please.

ACTI NG PRESI DENT M GEE: Senat or
Ada Snmith.

SENATOR ADA SM TH: Thank you
Madam President. | request unani nbus consent

to be recorded in the negative on Cal endar
Nunber 26, Senate Print Nunber 1429.

ACTI NG PRESI DENT M GEE: W t hout
obj ecti on.

Senat or Mor ahan

SENATOR MORAHAN: Yes, Madam
President. There being no further business, |
nove we adjourn until Tuesday, March 23rd, at

3:00 p.m
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ACTI NG PRESI DENT M GEE: On
notion, the Senate stands adjourned until
Tuesday, March 23rd, at 3:00 p. m

(Wher eupon, at 4:35 p.m, the

Senat e adj ourned.)




