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PROCEEDI NGS

THE PRESI DENT: The Senate will
pl ease cone to order

| ask everyone present to please
rise and repeat with nme the Pl edge of
Al 'l egi ance.

(Wher eupon, the assenbl age recited
the Pl edge of Allegiance to the Flag.)

THE PRESI DENT: In the absence of
clergy, may we bow our heads in a nonent of
silence, please.

(Wher eupon, the assenbl age
respected a nonent of silence.)

THE PRESI DENT: Readi ng of the
Jour nal .

THE SECRETARY: In Senat e,
Wednesday, May 28, the Senate net pursuant to
adj ournnent. The Journal of Tuesday, My 27,
was read and approved. On notion, Senate
adj our ned.

THE PRESI DENT: W t hout
obj ection, the Journal stands approved as
read.

Presentation of petitions.

Messages fromthe Assenbly.
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Messages fromthe Governor

Reports of standing conmttees.

Reports of select commttees.

Comuni cations and reports from
state officers.

Motions and resol utions.

Senat or Fuschi |l o.

SENATOR FUSCHI LLO Thank you,
Madam Pr esi dent .

On behal f of Senator Nozzolio, on
page nunber 51 | offer the foll ow ng
amendnents to Cal endar Nunber 954, Senate
Print Nunmber 2746, and ask that said bil
retain its place on Third Readi ng Cal endar.

THE PRESI DENT: The anendnents
are received and adopted, and the bill wll
retain its place on the Third Readi ng
Cal endar .

SENATOR FUSCHI LLO Madam
Presi dent, on behal f of Senator Morahan, on
page nunber 56 | offer the foll ow ng
amendnents to Cal endar Nunber 1025, Senate
Print Nunmber 2226A, and ask that said bil
retain its place on Third Readi ng Cal endar.

THE PRESI DENT: The anendnents
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are received and adopted, Senator, and the
bill will retain its place on the Third
Readi ng Cal endar.

SENATOR FUSCHI LLO Madam
Presi dent, on behalf of Senator Maziarz, |
wish to call up Senate Print Nunber 2627,
recalled fromthe Assenbly, which is now at
t he desk.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: Cal endar Nunber
477, by Senator Maziarz, Senate Print 2627, an
act authorizing the Town of Newfane, N agara
County.

SENATOR FUSCHI LLO Madam
President, | now nove to reconsider the vote
by which the bill was passed.

THE PRESI DENT: The Secretary
will call the roll upon reconsideration.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 40.

SENATOR FUSCHI LLO Madam
President, | now offer the foll ow ng
amendnent s.

THE PRESI DENT: The anendnents
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are received, and the bill will retainits
pl ace on the Third Readi ng Cal endar.

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
if we could go to the noncontroversial reading
of the cal endar.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: Cal endar Nunber
109, by Senator Larkin, Senate Print 1235, an
act to anmend the Penal Law, in relation to the
i mposition of crimnal penalties.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This

act shall take effect on the first of

Novenber .
THE PRESI DENT: Call the roll
(The Secretary called the roll.)
THE SECRETARY: Ayes, 45.
THE PRESI DENT: The bill is
passed.
THE SECRETARY: Cal endar Nunber

144, by Menber of the Assenbly Parnent,
Assenbly Print Nunber 4095, an act to anend
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the Fam |y Court Act, in relation to the
r eappoi nt nent .

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 45.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

163, by Senator Sal and, Senate Print 2023, an
act to amend the Education Law, in relation to
excl udi ng expendi tures.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect inmmediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 47.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber
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303, by the Assenbly Conmittee on Rul es,
Assenbly Print Nunber 7882, an act to anend
the Surrogate's Court Procedure Act, in
relation to jury trials.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 47.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

378, by Senator Vol ker, Senate Print 3090, an
act to anend the Crim nal Procedure Law, in

relation to persons --

SENATOR LI Z KRUEGER: Lay it
asi de.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

424, by Senator Rath, Senate Print 3566, an
act to amend the Family Court Act, in relation

to the notice of respondent.

Candyco Transcri ption Service, Inc.




3275

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 4. This
act shall take effect on the 90th day.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 47.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

435, by Senator Wight, Senate Print 1066, an

act to anend --

SENATOR SCHNEI DERMAN: Lay it
asi de.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

456, by Senator Wight, Senate Print 3423, an
act to anmend the Penal Law, in relation to
crimnal tanmpering in the first degree.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect on the first of

Novemnber .
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THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 47.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

467, by Senator Rath, Senate Print 3600, an
act to anmend the Family Court Act, in relation
to child support violation.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 4. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 47.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

514, by Senator Larkin, Senate Print 2130, an
act to anmend the Racing, Pari-Mtuel Wagering
and Breeding Law, in relation to antitrust
exenpti ons.

THE PRESI DENT: Read t he | ast

secti on.
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THE SECRETARY: Section 2. This
act shall take effect inmrediately.
THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 47.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

515, by Senator Marchi, Senate Print 1884 --

SENATOR SCHNEI DERMAN: Lay it
asi de.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

519, by Senator DeFranci sco, Senate Print
4429, an act to anend the Judiciary Law, in
relation to adm nistrative judges.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect inmmediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 47.

THE PRESI DENT: The bill is
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passed.

THE SECRETARY: Cal endar Nunber
527, by Senator --

SENATOR SKELGCS: Lay it aside for
t he day, pl ease.

THE PRESI DENT: The bill is laid
asi de for the day.

THE SECRETARY: Cal endar Nunber
605, by Senator Vol ker, Senate Print 3127, an
act to anmend the Crimnal Procedure Law and
the Fam |y Court Act, in relation to the
duration of orders of protection.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 10. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 47.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

606, by Senator Rath, Senate Print 3565, an
act to anmend the Fam|ly Court Act and the

Social Services Law, in relation to
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commi t nent s.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 4. This
act shall take effect on the 90th day.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 47.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

611, by Senator Rath --

THE PRESI DENT: Senat or Rat h.

SENATOR RATH: Madam Pr esi dent,
I"d like to place a sponsor's star on that
bill, please.

THE PRESI DENT: The bill is so
starred, Senator.

The Secretary will continue to
read.

THE SECRETARY: Cal endar Nunber
652, by Senator Vol ker, Senate Print 4259, an
act to anmend Chapter 367 of the Laws of 1999,
anmendi ng the Cvil Practice Law and Rul es.

THE PRESI DENT: Read t he | ast
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secti on.

THE SECRETARY: Section 2. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 47.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

673, by Senator Leibell, Senate Print 4839, an
act to anmend the Cooperative Corporations Law,
inrelation to the formation of cooperatives.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 4. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 47.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

681, by Senator Kuhl, Senate Print 4452, an
act to anend the Education Law, in relation to

the salary cap for a district superintendent.
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THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 3. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 48.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

691, by Senator Velella, Senate Print 4123 --

SENATOR SKELGCS: Lay it aside for
t he day.

THE PRESI DENT: The bill is laid
asi de for the day.

THE SECRETARY: Cal endar Nunber
705, by Senator Robach, Senate Print 3916, an
act to anmend the Education Law and the
Retirenent and Social Security Law, in
relation to the applicable interest rate.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 4. This
act shall take effect January 1, 2004.

THE PRESI DENT: Call the roll
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(The Secretary called the roll.)

THE SECRETARY: Ayes, 48.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

721, by Senator Nozzolio, Senate Print 3829,
an act to amend the Executive Law, in relation
to personal interviews.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 47. Nays,
1. Senator Montgonery recorded in the
negati ve.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber
734, by Senator Farley, Senate Print 4387A, an
act to anmend the Banking Law, in relation to
maki ng certain technical corrections.

THE PRESI DENT: Read t he | ast

secti on.
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THE SECRETARY: Section 6. This
act shall take effect inmrediately.
THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 48.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

738, by Senator LaValle, Senate Print 2233, an
act to amend the Education Law, in relation to
mandat ory continui ng education for |and
surveyors.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 4. This
act shall take effect on the sane date as
Section 1 of Chapter 135 of the Laws of 2002.

THE PRESI DENT: Senat or
Hassel | - Thonpson, why do you rise?

SENATOR HASSELL- THOVPSON: Thank
you, Madam President. | rise to request

unani nous to be recorded in the negative --

THE PRESI DENT: W have to wait
until the roll call is over, please.
The Secretary will continue to
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read.
(The Secretary called the roll.)
THE SECRETARY: Ayes, 48.
THE PRESI DENT: The bill is
passed.

Senat or Hassel | - Thonpson.

SENATOR HASSELL- THOVPSON: Ckay.
Thank you. You didn't see ne standi ng before.
That's hard to believe, but -- thank you,
Madam Pr esi dent .

| would like to have -- | rise to
request unani nous consent to be recorded in
t he negative on Cal endar Nunmber 721.

THE PRESI DENT: You will be so
recorded in the negative, Senator

Hassel | - Thonpson.

SENATOR HASSELL- THOVPSON: Thank
you.

THE PRESI DENT: The Secretary
w Il continue to read.

THE SECRETARY: Cal endar Nunber

771, by Senator Bonacic, Senate Print 4008, an
act to anmend the Private Housing Finance Law,
inrelation to the powers of the New York

St at e Housi ng Fi nance Agency.

Candyco Transcri ption Service, Inc.




3285

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 48.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

829, by Senator Velella, Senate Print --

SENATOR SKELGCS: Lay it aside for
t he day.

THE PRESI DENT: The bill is laid
asi de for the day.

THE SECRETARY: Cal endar Nunber
830, by Senator Velella --

SENATOR SKELGCS: Lay it aside for
t he day.

THE PRESI DENT: The bill is laid
asi de for the day.

THE SECRETARY: Cal endar Nunber
836, by Senator LaValle, Senate Print 284, an
act to amend the State Finance Law, in

relation to commpdi ti es and service contracts.
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THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 3. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 48.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

846, by Senator Farley, Senate Print 1070, an
act to amend the Executive Law, in relation to
desi gnation of August 7th as Fam |y Day, a day
of commenorati on.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 48.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

860, by Senator LaValle, Senate Print 3329, an
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act to anmend Chapter 9 --

SENATOR LaVALLE: Lay that aside,
for the day, please.

THE PRESI DENT: The bill is laid
asi de for the day.

THE SECRETARY: Cal endar Nunber
863, by Senator Gol den, Senate Print 3961A, an
act to amend the Executive Law, in relation to
desi gnating Asian New Year as a day to be
comenor at ed.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 51

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

872, by Senator Trunzo, Senate Print 1368, an
act to anmend the Vehicle and Traffic Law, in
relation to the penalty for operating certain
conmer ci al notor vehicles.

THE PRESI DENT: Read t he | ast
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secti on.
THE SECRETARY: Section 2. This

act shall take effect on the first of

Novenber .
THE PRESI DENT: Call the roll
(The Secretary called the roll.)
THE SECRETARY: Ayes, 51
THE PRESI DENT: The bill is
passed.
THE SECRETARY: Cal endar Nunber

875, by Menber of the Assenbly Smith, Assenbly
Print Nunmber 3309, an act to amend Chapter 122
of the Laws of 2001, amending the Vehicle and
Traffic Law.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 51

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

890, by Senator Farley, Senate Print 4385, an
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act to anend the Public Authorities --

SENATOR LI Z KRUEGER: Lay it
asi de.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

893, by Senator Fuschillo, Senate Print 4740,
an act authorizing the study of current rules
and regulations relating to the operation of
dr awbr i dges.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 51

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

894, by Senator Nozzolio, Senate Print 432, an
act to anmend the Penal Law, in relation to
making it a crine to steal or possess stolen
anhydr ous ammoni a.

THE PRESI DENT: Read t he | ast
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secti on.

THE SECRETARY: Section 2. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 52.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

896, by Senator Bal boni, Senate Print 514, an

act to --

SENATOR SCHNEI DERMAN: Lay it
asi de.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

901, by Menber of the Assenbly Ranpbs, Assenbly
Print Nunmber 7048B, an act to anmend the Pena
Law, in relation to possession of billies or
bl ackj acks.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect inmmediately.

THE PRESI DENT: Call the roll
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(The Secretary called the roll.)

THE SECRETARY: Ayes, 52.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

905, by Senator Johnson, Senate Print --
SENATOR SKELCS: Star that bil
at the request of the sponsor.
THE PRESI DENT: The bill is so
starred.
THE SECRETARY: Cal endar Nunber
907, by Senator Sal and, Senate Print 4528, an
act to anmend the Penal Law, in relation to

unl awful use of a scanning device or --

SENATOR SALAND: Pl ease star that
bill, Madam President.

THE PRESI DENT: The bill is
starred.

THE SECRETARY: Cal endar Nunber

908, by Senator Sal and, Senate Print 4529, an
act to anmend the Penal Law, in relation to
har assnment of teachers and school personnel.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
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act shall take effect on the first of
Sept enber .

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 51. Nays,
1. Senator Montgonery recorded in the
negati ve.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber
910, by Senator Fuschillo, Senate Print 4584,
an act to anmend the Penal Law, in relation to
fal se personation.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 4. This
act shall take effect on the first of
Novenber .

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 51. Nays,
1. Senator Montgonery recorded in the
negati ve.

THE PRESI DENT: The bill is

passed.
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THE SECRETARY: Cal endar Nunber
913, by Senator Marcellino, Senate Print 4941,
an act to amend the Crimnal Procedure Law, in
relation to anonynous juries.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 3. This
act shall take effect on the 90th day.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 52.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

928, by Senator Kuhl, Senate Print 2581, an
act to anmend the Parks, Recreation and --

SENATOR SKELGCS: Lay it aside for
t he day, pl ease.

THE PRESI DENT: The bill is laid
asi de for the day.

THE SECRETARY: Cal endar Nunber
936, by Senator Maltese, Senate Print 1180, an
act to anmend the CGeneral Municipal Law, in
relation to certain lung disabilities.

THE PRESI DENT: Read t he | ast
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secti on.

THE SECRETARY: Section 2. This
act shall take effect on the first of July.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 52.

THE PRESI DENT: The bill is
passed.

Senat or Skel os, that conpletes the
noncontroversi al reading of the cal endar.

SENATOR SKELGCS: Thank you, Madam
President. |If we could go to the
controversial reading of the cal endar.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: Cal endar Nunber
378, by Senator Vol ker, Senate Print 3090, an
act to amend Crimnal Procedure Law, in
relation to persons designated as peace
of ficers.

SENATOR SCHNEI DERMAN:
Expl anati on.

THE PRESI DENT: Senat or Vol ker,
an expl anati on has been requested.

SENATOR VOLKER: Madam Pr esi dent ,
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this is a bill that would all ow peace officer
status for the security force at the Erie
County Medical Center.

| think that one thing we -- |
| i stened yesterday to a debate on peace
of ficer status, and apparently there's a
m sunder st andi ng that peace of ficer status
gi ves the sane powers as police officers.
That's absol utely not true.

The problens, in fact, we're having
now is, and particularly in a city like
Buf fal o, where the police force is being
downgr aded, or rather consolidated or whatever
is being done -- in other words, there are
fewer police officers. In certain high-crine
areas, and the Erie County Medical Center is
in an area that | think sone woul d consider a
hi gh-crime area, you need the color of |aw

And what peace officer status does,
I think -- understand, police officer status
gives a person the right to make arrests
off -- in any place within the jurisdiction,
basi cally, although a police officer can make
certain arrests anypl ace.

A peace officer only has power in
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relation to where his authority is; that is,
at the facility or wherever it is that he or
she is involved wth.

It gives no authority to carry
guns. Except that | can assure you that nost
of the security officers at the Erie County
Medi cal Center already carry guns. They have
permts. And the reasonis, it is a fairly
dangerous area. And this -- the peace officer
authority does not give it -- if the people
that are involved say they can't do that, they
can't do it.

And | think one thing that people

should realize, a lot of the peace officer
peopl e now are asking us for two things.
First of all, they want the power of police
of ficers, because that gives them nuch nore
authority to make arrests and things of that
nat ure.

The second thing, of course, they
all like is they all want to be police
officers. But we don't |et people becone
police officers unless they go through the
same training as all other police officers go

t hr ough.
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And the difficulty is that in sone
cases that becomes very problemtic.
Particularly in New York City, where there's a
| ot of the people who are doing some very
dangerous work that want to be police officers
because of the situation they're in, but we
have bal ked at doi ng that.

The peace officer basically gives
t hat person sonme authority -- the col or of
authority, is what | call it. Not a heck of a
| ot nore authority in nmany ways than an
average citizen has, because everybody to a
certain extent has the right to grab sonebody
who i medi ately just conmtted a crine.

But it gives sone col or of
authority. And nore than anything, to tel
you the truth, it allows that person to have
some coverage should there be a problemw th
sonme action that they take, and gives them at
| east some authority.

Most peace officers -- and they're
asked, by the way, that if there's something
very serious where they have tinme to nmake an
arrest, they call a local police officer.

Because the real authority is not in peace
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officers, it's with police officers.

And, for instance, serving
warrants. And we used to have this even way
back when | was a police officer, where we
woul d get calls frompeople at institutions or
what ever and you would go there with the
warrant and they would go with you and serve
the warrant.

It's really designed if soneone
sees a crine being conmtted, that they have
the color of authority to go and arrest that
person and turn themover to a police officer.
Because they have really not the authority to
nove ahead and really prosecute the case; that
has to be done by the l|ocal authorities.

THE PRESI DENT: Senat or Krueger.

SENATOR LI Z KRUEGER: Thank you,
Madam President. |f the sponsor would yield.

THE PRESI DENT: Senat or Vol ker,
do you yiel d?

SENATOR VOLKER: Certainly.

THE PRESI DENT: You may proceed,
Senat or .

SENATOR LI Z KRUEGER: Thank you.

Vell, I was so glad that you had a
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bill here today, Senator Vol ker, on peace
of ficers. Because, as |'ve brought up severa
times just this week, we seemto keep passing
bills here to expand the nunber of people who
are peace officers and the authority they
have.

SENATOR VOLKER: Yes. Yes.

SENATOR LI Z KRUEGER: In fact, as
you just explained, we don't |let people who
want to becone police officers becone them
because we don't have enough noney to have
enough police. And you're using the exanple
of a hospital in your own district.

But as you just said, they carry
guns, we're giving themthe right to do

arrests, warrantl ess searches --

SENATOR VOLKER: No, that's
not -- by the way, that's not true.

SENATOR LI Z KRUEGER: It's not
true.

SENATOR VOLKER: They have very

little authority to do warrantl ess searches,
except if there's a crine cormitted or
somet hi ng where there is a reason connected

with the -- and | don't nean to interrupt you.
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But -- and, by the way, it doesn't
give themthe authority to carry guns.

SENATOR LI Z KRUEGER: No, but you
said that these people already had that.

SENATOR VOLKER: They do because
they have permts.

SENATOR LI Z KRUEGER: Ri ght .

SENATOR VOLKER: And if the | ocal
peopl e deci de, the people that run the
institution, that they can continue to carry
guns but under the authority of their -- they
have to do the same process as everyone el se,
is what | nmean. 1In other words, get checked
and make sure they're -- of their ability to
be able to do it.

But | would point out to you, if I
just m ght say, that one of the problens is
you need peopl e who have sonme authority to
oversee sone of these public institutions.

Many of these people, by the way,
are trained as police officers -- or trained
the sane as police officers. Because what's
happening is admttedly this is one of the
ways you can then becone a police officer, is

to becone a peace officer at sone place and
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then later apply, if there is an opening, to
becone police officers.

But the problemis that you have to
have sone sort of authority in these type of
pl aces. There have been sone very serious
i ncidents that have occurred in these pl aces,
shootings and so forth. And particularly,
unfortunately, at hospitals in Western
New Yor k, where people are brought in with
stab wounds and things of that nature, and
maybe the ot her people that were involved in
it conme |looking for themat the hospital or
whatever. So it's a pretty serious matter.

And | only point out that we pass
a-- it's true, we pass a nunber of peace
officer bills a year. But only a few becone
law. And this one, very, very honestly,
probably will, because, | think, of the
serious nature of the situation involved. And
| only point that out to you.

SENATOR LI Z KRUEGER: Madam
President, if through you the sponsor woul d
yield to an additional question.

THE PRESI DENT: Senator, will you

yi el d?
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SENATOR VOLKER: Certainly.

THE PRESI DENT: You may proceed,
Senat or Krueger.

SENATOR LI Z KRUEGER: Thank you.

| appreciate your explanation, your
clarification.

| guess the question | want to ask
you, which is both, | think, on your bill and
on the broader issue, we know our crine rate
i s going down throughout the state of
New York, happily. And yet it seens, through
the action of the Legislature with these peace
officer bills, we are creating a second tier
of police where we don't have a mandat ed,
standard training protocol or an institutiona
relationship with the prosecutors, as you
descri be.

And yet in various institutions
t hroughout the state of New York -- hospitals,
universities, energy plants -- we are talking
about creating a secondary structure of police
for nost purposes, if you're tal king about the
ability to carry guns in sone circunstances,
if you're talking about the ability to do

searches in sone circunstances, to chase
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peopl e off the prem ses in sone circunstances.

You are an expert on the police
system and the judicial systemin this state.
Don't you think we're wal ki ng down,
potentially, a dangerous road by having a
second tier, nonpolice police systenf

SENATOR VOLKER: The answer is
no. And I'll tell you why. Because the
problemis we don't do this. These are not
police, they' re peace officers. There's --
the authority is nuch, nuch |ess.

The prinme reason that these people
get peace officer status has to do with their
ability to enforce certain standards of the
institutions. They're really not designed,
for instance, to enforce the Penal Law.

They' re designed to allow for certain actions
that have to be taken within these
institutions where there are no police

of ficers present.

| think one of the things that has
to be renenbered also, in this lawsuit-crazy
age that we live in, it also gives them sone
authority to have certain coverage. Because

chal l enging all authority is so preval ent
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today in civil suits that you have to have
sonme | evel of authority in order to even
manage these -- the alternative, by the way,
the alternative is to hire professiona
security guards, mandate very expensive
procedures with them And in some places,

t hat has happened.

In this state we have not been very
successful at convincing cities, towns,

vill ages or anybody else to do that sort of
t hi ng.

So when you think about it here,
what is the alternative? |Is the alternative
not to do this and therefore risk even nore
probl enms than we m ght create now? | don't
t hi nk so.

And as | say, nost peace officers
do not carry weapons. They do not. Because
t he peace officer status does not give them
authority. It is only whether the |oca
peopl e want it and, secondly, the issue of
permts.

The third thing you should
understand is they can't chase anybody off

the -- they have no authority, under peace
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of ficer status, to chase anybody anywhere. |If
the person | eaves the building and wal ks away,
they have to call a police officer. | suppose
you could argue if you're chasing sonebody out
the door and they fall on the sidewal k or
somet hi ng.

But their only authority is in
relation to the facility that they -- where
they work. They do not have any ot her
authority to do any other arrests or any
enforcing of the local violations or penal
| aws or anything of that nature.

SENATOR LI Z KRUEGER: On the bil
briefly, Madam President.

THE PRESI DENT: You may proceed,
Senat or .

SENATOR LI Z KRUEGER: Thank you.

| appreciate Senator Vol ker's
expl anat i on.

Again, | think the issue here is
bi gger than his one bill. The bill that we
dealt with earlier in the week involved the
right of peace officers at nucl ear power
plants to in fact leave their facilities to

foll ow through, so that one was different.
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The bill we dealt with yesterday for a

uni versity system peace officers to have
certain police powers was slightly different
than your bill today.

Your bill today, as you said,
doesn't include the right to guns, although
they al ready carry guns.

My point is, and it is my concern
with the direction we are going, we are
creating a second-tier police systemin this
state through these individual peace officer
pi eces of legislation. Each one works under a
different set of rules, a different set of
st andards, sonebody el se overseei ng them
There is no standardi zation or institutional
base of rules, regulations, training, approval
for these peace officers throughout the state.

| fear that we wal k oursel ves down
a road where we turn around, take a | ook back
a few years fromnow and say, how did we
create 52 different subpolice systenms in the
state of New York, each of which have their
own rules, but many of which have nost police
power s?

Because, | would argue, first peace
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of ficer, then you do have people com ng
forward saying the right to carry guns. |If
you're doing arrests, you are in a dangerous
situation, you're going to ask for the power
to carry a gun.

If you can do a search at a
uni versity, where's the |ine between a
warrant |l ess search and a search in which you
shoul d call the police?

I think New York State is doing
oursel ves and our communities an injustice by
not asking the bigger questions about why are
we goi ng down the road of so many subpolice
syst ens.

Do we have adequate police
protection in our conmunities? |If we don't,
let's address it through our police systens
rat her than setting up a quasi-privatized,
pi eceneal system for people who won't be
police but will have many of the authorities
and powers of individual police.

"Il vote for your bill, again with
the hesitation |I've raised on all of the bills
this week. But | really think this

Legi sl ature needs to sit down and take a | ook
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at the needs for police response throughout
our comunities and what we should doing in a
br oad- based structure rather than these
i ndi vi dual peace officer bills.

Thank you, Madam Presi dent.

THE PRESI DENT: Does any ot her
menber wi sh to be heard on this bill?

Then the debate is cl osed.

Read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect on the 180th day.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 57.

THE PRESI DENT: The bill is
passed.

Senat or Connor .

SENATOR CONNOR: Thank you, Madam
President. My | have unani nous consent to be
recorded in the negative on Cal endar Number
519.

THE PRESI DENT: Wt hout hearing
any objection, you will be so recorded as
voting in the negative, Senator Connor.

The Secretary will continue to
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read.

THE SECRETARY: Cal endar Nunber
435, by Senator Wight, Senate Print 1066, an
act to anmend the Real Property Tax Law, in
relation to the taxation of certain state
| ands.

SENATOR SCHNEI DERMAN:
Expl anati on.

THE PRESI DENT: An expl anati on
has been requested, Senator Wi ght.

SENATOR W\RI GHT: Thank you, Madam
Presi dent .

The bill before us today anends the
Real Property Tax Law to add the town of
Parish in the county of Oswego to a listing of
townshi ps in various counties across the state
and anends the Real Property Tax Law to
provi de for the paynment of state real property
t axes.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect --

THE PRESI DENT: Senat or

Schnei der man.
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SENATOR SCHNEI DERVAN: Thank you,
Madam President. Briefly on the bill.

THE PRESI DENT: You may proceed
on the bill.

SENATOR SCHNEI DERMAN: This is a
bill that we addressed |ast year that provides
for property -- that certain state property
will be exenpt fromtaxation -- will be
t axabl e, excuse nme, will be taxable by

muni ci palities, and provides a |ist of certain
specific municipalities.

A lot of us voted against this |ast
year because of the sense of injustice of
identifying some areas of the state,
| ocalities -- and every | ocal governnent in
this state, including the governnent of the
great city of New York, is hurting right now.
We have lots of state property in all these
municipalities. It hurts every municipality
that we can't tax state property.

Senator Breslin's district, |
think, is the |l eader in the state of having
state property that's not subject to taxation.

W have a fiscal crisis in many

parts of the state. |'msynpathetic to the
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fact that the municipalities listed in this
bill would Iike to get the revenue fromstate
property. But so would all of the rest of us.
So would all the rest of us.

And there's no reason why state
property in the Bronx shouldn't be hel ping us
bal ance our budget, why state property in
Br ookl yn, state property in Al bany or in

Buf fal o shoul dn't be hel pi ng us bal ance our

budget .

So | voted no on this last year --
as did many, many of ny coll eagues -- because
this bill represents a fundanental injustice.

If we're going to try to help sone
muni ci palities by providing that they can get
tax revenues fromstate land, let's do it
fairly. Let's do it for everybody or let's do
it for nobody.

This is a serious, serious problem
inthe Gty of New York. W have huge,
val uabl e state properties that are not subject
to taxation. The state does not, in ny view,
do enough for the najor cities of this state
as it is, for New York, for Yonkers, for

Buf f al o, Rochester, and this bill would
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exacer bate the probl em

So I"'mvoting no, as | did | ast
year, along with 18 of ny col |l eagues,
including, | think, virtually everyone from
the City of New York on ny side of the aisle.

So if we're going to provide
additional aid to nunicipalities, let's do it
fairly. Let's not increase the discrimnation
agai nst New York City and other big cities by
t he governnent of the State of New York.

Thank you, Madam Presi dent.

THE PRESI DENT: Senat or St avi sky.

SENATOR STAVI SKY: Madam
President, for the same reason yesterday that

| voted agai nst special tax breaks for certain

airports -- and as the representative of
LaGuardia Airport, | think we are just as in
need of assistance -- | will vote no again
this year.

Thank you.

THE PRESI DENT: Senat or Krueger.

SENATOR LI Z KRUEGER: Thank you.

Just to both be a representative of New York
City and highlight for this house that I

recogni ze the issues for the rest of the
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state.

In fact, there was a task force
chai red by Senator Bonacic and Senator Little
around i ssues around real estate tax
inequities in the State of New York in |and.
And in fact, sone of the issues highlighted
there, that in nuch of upstate New York |arge
parts of counties and districts are in fact
par kl and or state-owned | and that al so cannot
collect tax revenue. And it does great harm
not only to the cities, as Senator
Schnei derman said, but also to upstate
districts.

If we're going to deal with this
i ssue, we have to deal with it froma
st at ewi de perspective. And this is not the
way to do it. So |I vote no and urge people
fromareas with |arge parks and open | ands and
fromurban areas to vote no.

Thank you.

THE PRESI DENT: Does any ot her
menber wi sh to be heard on this bill?

Then the debate is closed.

Read the |ast section.

THE SECRETARY: Section 2. This

Candyco Transcri ption Service, Inc.




3314

act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Those recorded in
t he negative on Cal endar Nunber 435 are
Senators Andrews, Brown, Diaz, Dilan, L.
Krueger, Montgonery, Oppenhei ner, Parker,
Pat er son, Sabini, Schneiderman, M Smth,
St achowski, and Stavisky. Also Senator A
Smth. Ayes, 42. Nays, 15.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber
515, by Senator Marchi, Senate Print 1884, an
act to anmend the Judiciary Law and the
Education Law, in relation to creating.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 7. This
act shall take effect inmmediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 57.

THE PRESI DENT: The bill is

passed.
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THE SECRETARY: Cal endar Nunber
890, by Senator Farley, Senate Print 4385, an
act to anmend the Public Authorities Law, in
relation to authorizing regiona

transportation authorities.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 5 --

THE PRESI DENT: Senat or Krueger,
excuse ne.

SENATOR LI Z KRUEGER: ["d just

like to speak on the bill briefly.

THE PRESI DENT: You may proceed
on the bill.

SENATOR LI Z KRUEGER: Thank you.

| just wanted to highlight to this
house that this is a bill that gives

of f - budget authorities even nore power to nake
financial decisions for thensel ves absent the
role of the Legislature.

And while it seens a relatively
i nnocuous bill, the ability of upstate
authorities to have the same authority of the
MIA, to have lines of credits at banks,

all owi ng themto avoid taking out additiona
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bonds, and they argue that it's
cost-effective -- and it may be -- it raises
for ne yet again the red flag that all of us
shoul d be aware of, that we have | arge nunbers
of off-budget authorities in this state that
have the ability to raise their own revenues,
increase their fees and tax the public w thout
the Legislature being a participant -- and
unfortunately, as we have seen with the MIA
frequently, lately, the ability to perhaps

m srepresent the nunmbers in the books that
they provide to the public when the public
asks for information.

And so | worry that this gives the
regional transportation authorities an
addi ti onal power that the MIA al ready has had
to raise its own noney, perhaps under the vei
of no one in the public eye know ng what's
goi ng on.

So |I've reviewed this with Senator
Farley, and | do think I can support this
because it does allow regional authorities
sinply to borrow sone additional noney at
| ower cost.

| wanted to highlight for this
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house yet again how inportant it is for the
Legi slature to take back authority to review
of f - budget authorities, to not allow MIA or

ot her of f-budget authorities to continue to
have 100 percent control over their own

deci si on-nmaki ng, their own finances, their own
ability to raise taxes on the peopl e of

New York State.

And | thought I would take this
opportunity to urge us yet again to nove
forward on reformbills for public
authorities, including the MIA and ot her
regi onal authorities such as those covered by
this bill.

So |l will vote yes for this bill,
but I wanted to take the opportunity to raise
yet again an issue we should deal with before
we go hone this year

Thank you, Madam Presi dent.

THE PRESI DENT: Does any ot her
menber wi sh to be heard on this bill?

Then the debate is cl osed.

Read the | ast section.

THE SECRETARY: Section 5. This

act shall take effect inmmediately.
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THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 57.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

896, by Senator Bal boni, Senate Print 514, an
act to amend the Cvil Practice Law and Rul es,
inrelation to prohibiting civil actions.

SENATOR SCHNEI DERMAN:

Expl anati on.

SENATOR BALBONI : Ask nicely.

THE PRESI DENT: An expl anati on
has been requested, Senator Bal boni

SENATOR BALBON : Madam
President, this is a bill that first started
passing this house in big nunbers in 1998.

And ny only disappointnment is that we have not
had this debate on the floor of the New York
State Assenbly.

W have discussed this ad infinitum
or, as sonme would say, ad nauseam But
nonet hel ess, the principles inherent in the
proposal renmain sound. That is, that if you

choose to commit a felony in this state you
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shoul d not be permtted to wal k back into the
very courtroomthat you snubbed your nose at
and then utilize that court systemto gain
conpensation for your injuries that resulted
fromyour own felonious conduct.

That's the bill in a nutshell

THE PRESI DENT: Senat or
Schnei der man.

SENATOR SCHNEI DERVAN: Thank you,
Madam Pr esi dent .

| have been review ng the records
of the Dol linger-Bal boni debates on this bil
over the years, which, for those of you who
have purchased the coll ected Dol |inger-Bal bon
debates, are at page 4827. |In fact, only two
copi es have been sold, one in Rochester and
one in Nassau County.

But Senat or Dol |inger and Senat or
Bal boni engaged in an interesting debate | ast
year. And | wonder if the sponsor mght yield
for a question so | mght follow up on a point

made by our dearly departed col | eague.

THE PRESI DENT: Senator, are you
willing to yield?
SENATOR BALBONI : ' msorry,
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Madam President. For the record, you' re not
suggesting that Senator Dollinger passed away.
He's nmerely left this building.

SENATOR SCHNEI DERMAN: No, but
peopl e who have --

THE PRESI DENT: | take that as a
yes, Senator.

SENATOR SCHNEI DERMAN: He is out
of the country at the nonent.

Through you, Madam Presi dent.

THE PRESI DENT: You may proceed.

SENATOR SCHNEI DERMAN: Much of
the debate last year related to the | ack of
any |language in this legislation requiring
nexus between the crimnal conduct, the
felony -- the conduct that results in a felony
convi ction and the incident that fornms the
basis for the claimfor damages.

This is an action, as | think
everyone knows, that sone refer to as the
hapl ess burglar act. |If soneone is conmtting
acrinme and is injured either by the person
who's the victimof the crinme or by sone
conplete third party -- if soneone wal ks by

and see soneone stealing a watch and shoots
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sonmeone in the back and paral yzes them that
person woul d be exenpt fromliability because
it was in the comm ssion of a felony.

SENATOR BALBONI : ' msorry,
Madam President, may | just -- | want to nake
sure that the record is clear. Let ne just
correct that |ast statenent.

The bill would not exenpt that
individual fromliability. It would nerely
say that they cannot bring a state civil
renedy.

They would still be subject to
prosecution and incarceration under the state
Penal Law, and they would still be subject to
a federal civil rights action.

SENATOR SCHNEI DERMAN: Yes.
Thank you, Madam Presi dent, thanks, Senat or
Bal boni, for that correction.

The point | amattenpting to nmake
is that throughout the debate | ast year
Senat or Bal boni repeatedly referred to the
fact that this bill is limted to actions that
are in the course of the comm ssion of a
f el ony.

It states, at the first page, this
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woul d prohibit individuals who commit a felony
fromsuing for any injuries incurred, quote,
as a result of the comm ssion of that crine.

Senat or Bal boni went on to state
that this bill tal ks about being injured
during the commi ssion of a felony.

| amreading the section 1411-A,
lines 9 to 16 of the bill, which is the
rel evant section. | do not see anything that
requi res any nexus what soever between the
cul pabl e conduct that results in a felony
conviction and the civil action.

Al this bill says is recovery is
barred in any action to recover damages for
personal injury or wongful death. Any. It's
barred in any action, any cul pabl e conduct of
the claimant or decedent resulting in a felony
convi cti on.

There's not even a preposition.
There's nothing that says in the course of the
act that's the basis for the civil action. It
doesn't say conmitted during the incident
resulting in a civil action. It doesn't say
it's the proxi mte cause of the injury

resulting in the civil action.
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What' s the nexus, Senator Bal boni?

SENATOR BALBON : Madam
Presi dent, through you.

If I -- 1 don't have a Black's Law
Dictionary here, and | apol ogi ze for that.

But | can certainly send you the cite.

The key to the answer is what we
refer to this bill in the office. This is
known as the "cul pable crinmes bill." And your
question goes to the definition in this
state's jurisprudence of the phrase "cul pabl e
conduct . "

W tried to make sure that we had a
statute that recognized the judicial realities
inthis state's civil justice system And to
do that, we went back to 1975, when the CPLR
was changed fromthe contributory negligence
standard to a conparative negligence standard.
And we went back to the case | aw that had been
devel oped prior to the change in the statute,
and the case |l aw specifically refers to
cul pability. And that is the phrase upon
whi ch we sei zed.

So if you read the |anguage of the

bill, it says in any action to recover damages
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for personal injury, any cul pable -- which
nmeans responsi bl e, connected -- conduct on
behal f of the claimnt resulting in a fel ony
conviction shall be a conplete bar to
recovery.

Now, the ultimte safeguard in this
particul ar application is the judicial review
attendant to a notion for sumary judgnent at
the threshold of the action. And that's
really what this is.

As you know, being a litigator
your sel f, Senat or Schnei derman, that the way
that this statute would act as a conpl ete bar
i s upon the comrencenent of an action by the
felonious plaintiff and then a response by the
def endant to dism ss sunmarily this notion.

That notion woul d then be revi ewed
by the court. And in that case, since we
actual ly use the phrase or the word

“cul pable,” the court would then make t hat
inquiry on the papers submtted, whether or
not in fact the conduct was cul pable to the
f el ony.

So at the end of that review the

court could do one of three things, as you
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know. The court could say, you are correct --
I"msorry, do you have a train to catch?

SENATOR SCHNEI DERMAN: A train of
t hought is what I'mtrying to catch.

(Laughter.)

SENATOR BALBON : You' ve been
m ssing that train for several years now. But
don't let that discourage you.

(Laughter.)

SENATOR BALBONI : I"msorry, just
alittle joking here.

SENATOR SCHNEI DERMAN: Never

engage in a battle of wits with an unarned

man.

(Laughter.)

SENATOR BALBON : The court coul d
say, nunber one: | agree with you, plaintiff,

you do have a case. This goes to jury.

Nunber two: | disagree with you, defendant --
| disagree with you, plaintiff, you do not
have a case because of your conduct. O,
nunber three: It is a question of fact as to
whet her or not your actions were in fact a
nexus or related to this particular cause of

acti on.
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So that's what the court woul d do.

SENATOR SCHNEI DERVAN: Thank you.
Through you, Madam President. And for ny
part, I will endeavor to be brief in this
questi on.

| appreciate all of the historica
cont extual discussion, but | want to focus on
t he | anguage of the statute. Because |
honestly, honestly do not believe that there
is any connection in the |anguage, the way the
statute is drafted, between the felony and the
subject matter of the action for persona
i njury.

Thi s says, when you tal k about
cul pable, it doesn't refer to culpability in
terms of the action for personal injuries. It
states recovery is barred in any action for
personal injury, et cetera -- right? -- in any
action to recover danmges for personal injury,
injury to property, or wongful death, any
cul pabl e conduct of the claimant or decedent
resulting in a felony.

"Cul pabl e conduct” nodifies
“resulting in a felony conviction." It does

not relate to the civil action. It's a
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conpl ete bar to recovery. Cul pabl e conduct of
the claimant or decedent resulting in a felony
conviction. That is the use of the word

"cul pable" in the context of the crimnal |aw
and the felony conviction.

There is nothing that requires that
that felony have any specific connection to
the civil action for personal injury, injury
to property or wongful death.

And what ever we say about history
and what ever we saw about Bl ack's Law
Di ctionary, that doesn't cover up what | think
is a fundanmental drafting error. |If the
statute is drafted to say any cul pabl e conduct
of the claimant or decedent resulting in a
felony conviction comritted in the course of
t he events out of which the action for
personal injury -- that would be different.

It doesn't say that. | think we've
been goi ng year after year through this
wi t hout addressing a fundanental drafting
error.

There is no reason for nme to
believe that a court could not interpret this

as broadly as to say, and this cane up in the
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earlier debates, that someone who is fleeing

from-- or let's give a better exanple, since
we're big on crimnalizing multiple

m sdeneanors and nmeking themfelonies in this
house.

Say we had sonmeone who's under one
of these statutes where multiple m sdeneanors
turned into a felony, has been driving wthout
a license or some such thing, and is stopped
by the police and tries to get out of their
car and is beaten up. Now, that person would
be barred fromrecovery.

And | appreciate what Senator
Bal boni says. W can only do certain things
in the state government. W cannot prohibit
them from bringing a federal civil rights
action. W cannot prohibit a crimna
prosecution. But in reality, it is a critica
renmedy to be able to seek civil redress.

| don't see any connection here.
"Cul pabl e conduct"” refers to the felony
conviction. It does not refer to persona
injury. And | don't -- and if we're relying
on case |law, the case |law right now bars

recovery in the nost egregi ous circunstances.
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And we' ve discussed this before, Barker versus
Kal | ash.

Wiere's the causal connection?
Where's the nexus between the recovery for a
civil action in the | anguage of the statute,
not sonewhere else out in the ethers of the
| aw?

SENATOR BALBON : Madam
Presi dent, through you.

THE PRESI DENT: You may proceed,
Senat or .

SENATOR BALBONI : | appreciate
your concern about the word "cul pable."

I would of fer several pieces of
solace for you. The first is that the New
York State Trial Lawyers Associ ation
menor andum on this particular bill -- and
t hey, as you know, have been reviewing this
bill for several years -- does not nention
anyt hi ng about the nexus between the activity
and the felony and the | awsuit.

So apparently they have no probl em
with that aspect of this |egislation.

SENATOR SCHNEI DERMAN: Thr ough

you, Madam President, if the sponsor would

Candyco Transcri ption Service, Inc.




3330

yield again, | am--

THE PRESI DENT: Senator, wll
you -- gentlenen --

SENATOR BALBON : | have not

conpl eted ny answer.
THE PRESI DENT: Senators, it's
hard for the --

SENATOR SCHNEI DERMAN: Ch, |
apol ogize. It's sonetines hard to tell
THE PRESI DENT: It's hard for the

st enographer to foll ow you when two people are
speaki ng at once.

Senat or Bal boni, do you yield for a
question?

SENATOR BALBON : Madam
President, I'"'mactually attenpting to still be
responsive to the initial inquiry by the
gent | eman.

THE PRESI DENT: Al'l right, you
may continue. You have the floor, Senator
Bal boni .

SENATOR BALBON : So that's the
first thing. The New York State Trial Lawyers
Associ ation doesn't seemto have a probl em

with the word "cul pabl e" and did not point
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out, quote, drafting errors. Their opposition
i s based upon ot her concerns.

Secondly, this is an interesting
defense, but let's take it out to its |ogica
extrene.

So what you're saying to ne is that
if this statute were to becone | aw and an
i ndi vi dual brought a lawsuit in an autonobile
acci dent case, but had recently been convicted
of a felony for drug possession, that the
court would then apply this statute? |Is that
what you are sayi ng?

ACTI NG PRESI DENT MEI ER: Senat or
Schnei der man.

SENATOR SCHNEI DERMAN: OCh. | am
not saying that at all

If I have the floor back, |I would
| i ke the sponsor to yield for another
questi on.

ACTI NG PRESI DENT MEI ER: Senat or
Bal boni, do you yield for another question?

SENATOR BALBONI : Sure. | just
want to get clarification on ny question.

So, in fact, that is an absurd,

extrene exanple, this -- a perversion of this
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statute.

SENATOR SCHNEI DERMAN: | don't
know. | think the statute is so incoherent
it's difficult to interpret what would be a
perversi on and what woul dn't be.

But I would like the sponsor to
yield to anot her question.

ACTI NG PRESI DENT MEI ER: Senat or
Bal boni, do you yield for a question?

SENATOR BALBON : M. President,
I"mgoing to take the | ast response as a yes.
And then | will also yield.

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR SCHNEI DERMAN: Creative
creativity in interpretation is a very
i mportant skill.

First of all, I think it is
excel | ent that Senator Bal boni is now citing
the Trial Lawers as the authority on |ega
interpretation in this state.

| have | earned sonethi ng, though,
in nmy years here. And |I'moften rem nded of
this by Senator Ruben Diaz. Sonetines the

trial lawers are wong. | nean, |'ve been
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t hrough a coupl e of debates on this bill, and
this issue was raised, but | had never really
focused in until this year to the drafting
error.

And | think it is clearly a
drafting error. There is no connection
bet ween the second half of the phrase and the
first half of the phrase. And | don't know
how a court would interpret it.

I do know that an overly aggressive
prosecutor with an ax to grind for someone
could attenpt to interpret it broadly. And

there are tinmes when there are perversions of

statutes.

But once again, | would like to
request -- and this is the last tinme | will do
so -- what specific words in this statute

i ndicate that the cul pabl e conduct of the
cl ai mant or decedent resulting in a felony
convi cti on has sonme connection, or what the
nature of that connection is, to the action
for personal injury.

What are the words in this statute
that state there nust be some connection

bet ween the cul pabl e conduct resulting in a
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convi ction and any action?

SENATOR BALBONI : M. President,
t hrough you, |'m beginning to discern the
gentl eman's confusion over certain aspects of
the bill. And let ne just clarify.

When you said that you' re concerned
about a prosecutor's zeal, this is not a
crimnal statute. So there would be no
prosecutor involved in the application of this
stat ute.

The only time that this statute
woul d be invoked is if in fact, say, a county
attorney or an attorney for the city or a
def ense attorney on behal f of sone insurance
conpany were to decide this is the applicable
statute that woul d bar recovery.

So | just want to nmke sure that
we're clear, this is not a crimnal statute
even though it references felony.

Secondly, | will go back again to
the word "cul pable.” And the reason why we
did not go to the broader |anguage is to try
to make sure it was in, you know, this action
and this particular -- because that's very

difficult to define. And what we're doing
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here, and you -- lastly, your reference to
Bar ker versus Kallash is an inportant one, and
that really goes to the crux of this bill.

This bill is not establishing new
ground, new precedent. It's not taking the
state in a different direction. Wat it is
doing is it is merely codifying existing case
| aw.

And | think you'll agree that if
there is a benefit to codification, it is the
utilization of that statute in notions of
summary j udgnent .

ACTI NG PRESI DENT MEI ER: Senat or
Schnei der man.

SENATOR SCHNEI DERMAN: I owill
take that answer as there is no connection
| anguage t here.

I will now speak on the bill
briefly. Very briefly. Very briefly.

ACTI NG PRESI DENT MEI ER: Senat or
Schnei derman, on the bill.

SENATOR SCHNEI DERMAN: I think
there are two fundanental problens with this
| aw.

One is that even if it was drafted
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correctly, I would vote against it. Because
what this bill seeks to do is to take away
fromthe jury the ability to take into account
all the factors in a case.

There is no easy course for soneone
who is committing a felony and attenpts to
bring a civil action based on that felony to
get a recovery. Many of those actions are
di sm ssed. Mst are barred by the doctrine of
Bar ker versus Kall ash.

And | think that, you know, the
exanpl es that have been cited in past debates
are clear enough. |f someone, you know, is in
the process of stealing a watch and a
byst ander -- because it doesn't even have to
be the victim-- shoots him18 tines in the
| egs, then no civil recovery would be
available in the courts of the State of
New York if this passed. A question about --
question about its application in other areas.

But nore centrally, | think today
we have in fact identified a drafting error.
There is no | anguage that connects any
cul pabl e conduct of the claimant or decedent

resulting in a felony conviction to the civil
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action. It doesn't say cul pable conduct in
the course of events that led to the civil
action. There is no nexus.

This could be interpreted as
broadly as a court wanted to interpret it. It
is an invitation to confusion.

And | would like to call the
Senator's attention to the fact that, as he
has cited the |law dictionary, Black's Law
Di ctionary, "cul pable" is defined sinply as
bl ameabl e, censurable, crimnal.

So this refers to cul pabl e conduct,
cul pabl e conduct of the claimant or decedent
resulting in a felony conviction. | think
it's absolutely clear that culpability here
refers to the conduct resulting in a felony
conviction. There is no definition of the
rel ati onship between the civil action and the
conduct. | think that's a fatal flaw

| do understand people's concern
about sonme cases that get a lot of publicity.
But | do think the law as it exists in the
State of New York now does adequately address
t hose concerns while providing a balance. The

bal ance is this. You don't want people's
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rights to recover, to put their case before a
jury, to be preenpted by us saying we're
better than a jury, unless you have a very,
very extreme circunstance.

In this court, cases brought by
felons or alleged felons for civil recovery
are frequently thrown out at an early stage.
The aw works as it is now And | think
passing a statute as poorly drafted as this is
just going to nake the situation worse.

| vote no, and | urge everyone to

vot e no.

ACTI NG PRESI DENT MEI ER: Senat or
Connor .

SENATOR CONNOR: Thank you, M.
Presi dent .

Havi ng heard ny | earned counse
col | eagues debate the drafting error or
non-error, | would say, based on ny
experience, we're looking at a four-three
deci sion fromthe Court of Appeals should this
ever becone law. Wiich way it will go, |
don't know. But that's how drafting issues
get resol ved.

And that makes our job difficult,
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because we're never sure when we pass a | aw,
any law, that it's going to end up meani ng
what we thought it neant when we all vot ed.

But I'd Iike to focus on somet hi ng
| ess technical and a bigger picture. Because
what has disturbed ne for sone years is the
| ack of an approach to the total texture of
tort law and what it's about.

W tend to see -- and the
advocat es, whet her peopl e who want so-called
tort reformor the trial |awers and consumner
groups that tal k about individual rights to
recover, we tend to focus on the dollars and
of a particular case involving a tort or
al | eged civil wongdoing, recovery, danages.

It sounds like it's all about
noney. You know, the advocates for existing
law wi || tal k about the poor victimof a tort
and their need and ability to recover danages
so that they can be put right or get nedica
treatnment or live out their lives in confort
or nedical attention, whatever they need.

So we | ook at that as a onesies
thing. And, yes, one purpose of the tort |aw

as it evolved fromthe comon | aw down into
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the state, into our statutes, is to conpensate
victims of civil wongdoing for the damages
they incurred as a result of sonmeone else's
negl i gence, soneone else's actions contrary to
their duty to the public or a person, or
sonmeone who fails to act who has a duty to
act .

But we always | ose sight of the
| arger -- there's a second, equally inportant
function or purpose intort law. And that is
as a neans by which society deters certain
dangerous or negligent conduct to protect
everybody. And we deter it by giving danages
to the victimof a particular act, but we do
that to deter the tortfeasor's conduct, to
protect the public at |arge.

And, M. President, | think this
bill is too focused on that onesies situation.
My gosh, the burglar gets injured, he's the
wr ongdoer, yet the honeowner has to pay
damages. That does strike the public and
everyone el se as, gee, that's not fair, the
fel on gets danages.

But the justification is that

| arger picture that we want to deter
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honeowners or whatever, in the case of a
burglary, from doing particularly dangerous
things that could hurt not just burglars but
ot her peopl e.

And the classic comon | aw
enunci ation of this is the question of the
trap or the tripwire gun, the spring gun.
Worried about your safety, you set up a
shotgun with a spring gun attached to the
wi ndow or what ever, door. And if soneone
breaks in, the gun goes off and you shoot the
bur gl ar.

The | aw has al ways i nposed absol ute
liability in this case. There's no
justification for it. The honeowner can't say
"I was justified." The law is always absolute
l'iability.

Whay? To protect burglars? Because
the burglar is going to get a recovery, the
burgl ar get a judgnent agai nst the honeowner
because he's a burglar and we want to protect
burgl ars?

No, it's to protect the newspaper
delivery person. |It's to protect the

firefighter who has to go in there. It's to
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protect the police officer who nay have reason
to go in there. Maybe he has a warrant to go
in there, has every right to go in there.

It's to protect children who -- you
know, are they burglars? 1| don't know Kids
are kids. Ten-year-old kids sonetines are
tenpted to open a wi ndow and go in and peek in
somewhere. Do we really want their heads
bl own of f? No.

So the function of the law isn't
necessarily -- or, in that case, the primry
purpose of the rule of tort liability is not
to conpensate the person who gets hurt, it's
to deter everyone fromever setting a spring
gun trap.

And | suggest that this bill, in
focusi ng on, as Senator Schnei derman poi nted
out, the bystander who believes they've just
seen a purse snatching and puts, you know, ten
bullets in the back of a fleeing
perpetrator -- everybody will say: ©Ch, but
why shoul d the purse snatcher get noney?

Vell, we don't want bystanders to
shoot ten bullets in anybody. They don't

necessarily know the facts. They don't know
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what they' ve seen, necessarily.

W want to deter people from doing
dangerous things. Not to protect the felon
who may be injured, to protect everybody.

And | suggest that we go down a
very slippery road here when all we focus on
is who's going to get the damages.

W don't want -- and the way you do
it -- so you say: Well, why protect felons?
Protect the innocent. This bill doesn't
affect the innocent. This bill doesn't
prevent the firefighter who gets shot because
of a spring gun going into a building. This
bill would let that firefighter recover, but
not the burglar.

Sounds | ogical, doesn't it? Ckay,
we won't let the burglar recover, but the
firefighter can recover.

That m sses the point. The point
is, we don't want anyone to set a spring gun
because we don't want that firefighter to
recover damages for having his | egs bl own off.
We don't want himto get shot in the first
pl ace.

And that's the purpose of the | aw

Candyco Transcri ption Service, Inc.




3344

And that's why I'm against this.
That's why, while you can talk

about stories -- oh, he was a crimnal, why
shoul d he get dammges -- a better way,
perhaps, M. President -- and I'mnot in the

busi ness of drafting Senator Bal boni's

bills -- if you want to serve his purpose and
still vindicate the |arger purpose of the |aw,
to protect the public, to deter dangerous
conduct, let the felon recover the damages and
give the noney to a crine victins fund.

It deters the person who does a
dangerous thing, because they're still going
to have to pay through the nose for such
danger ous conduct as setting a spring gun or
some other kind of trap or nmmintaining a

totally unsafe building. You know,

what ever -- whatever these things arise in.
They' Il be deterred, because
they'Il still have to pay. And you won't

reward the felon. And the public at |arge
will be protected, and innocent people who are
damaged will collect the judgnent.

I"mgoing to vote no on this bill

M. President.
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ACTI NG PRESI DENT MEI ER: Senat or
Di az.

SENATOR DI AZ: Thank you, M.
Presi dent .

| represent the 32nd Senat ori al
District in Bronx County. They call that
section the South Bronx. And when you read in
t he newspaper how terrible the crinme is in the
Sout h Bronx, some people tal k about the South
Bronx as sonethi ng negati ve.

There is a great incidence of crine
in the city of New York, especially in our
bl ack and Hi spani ¢ nei ghbor hoods. And we
politicians, when we go runni ng and aski ng
people to vote for us to get reel ected, one of
the things that we promse is that we are
going to be tough on crime, is that we're
going to clean the streets, that we're going

to support the senior citizens. And that

we're going to give people -- if you vote for
me, we tell people, I"'mgoing to bring a
better environnment, |I'mgoing to bring peace,

and 1'mgoing to be tough on crine.
Year after year, year after year,

you see that in our neighborhoods, crines
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continue to be. |I'mhere only five nonths,
but I amstarting to know why. It is because
we come here and we put our m nds and our
effort in semantics: this word here and this
word there. Meanwhile, the crimnals are
commtting crines, and we're giving, day after
day, nore power to the crimnals.

| heard here and | found out here
that if I'"msleeping in ny house and a
crimnal breaks into ny home and | do
something to that crimnal, that crimna
coul d sue ne for damages.

Then | was talking to nmy wife, and
| explained that to ny wife. And ny wife
said: Wiy don't you pass a |law saying to the
crimnal, Here, cone on, here's ny daughter,
here's ny wife. Because what we do here is
sendi ng nessages to people. Go ahead, keep
comm tting crines, because crinme pays.

Crinme -- ladies and gentl enen,
crinme does not pay. And any behavior, any
conduct, anyone that enters into a behavior to
commt crinme, to do damage, should be
puni shed. And if in doing so someone gets

hurt, they weren't supposed to do that.
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Wiy -- what was you doing trying to
commt that felony? What are you doing trying
to come into ny house? You got no business,
you have no business trying to -- | got
el ected to be tough on crime. And | got
el ected to protect the senior citizens so they
could go into the streets, so they could enjoy
the park, so they could live a life out of
fear.

| got elected so ny district could
get -- could be tough on crimes so crimnals
know t hat they cannot conmt crime, that we
are tough on crines and that they, anyone
anywhere, if they go into a bodega to rob the
bodega and they get hurt, you wasn't supposed
to be doing that.

If they go into any one -- if they
enter into any kind of crimnal behavior and
they get hurt, they wasn't supposed to be
doi ng that.

So, | adies and gentl enen, when you
go back to your conmunities and open your
nouths and telling the people: Vote for ne,
because |'mgoing to be tough on crinme, | hope

you cone here and do that too.
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But stop going through the
semantics and finding out this word and t hat
word and -- and yes, M. Schneiderman, | think
that sonetines the trial |awers are w ong.

But | didn't get elected here to defend the
trial lawers. | got elected to defend ny
community and to be sure that people walk free
of crime in ny comunity.

And that's why I"mvoting for this

bill. Thank you very nuch

ACTI NG PRESI DENT MEI ER: Senat or
Par ker .

SENATOR PARKER: Thank you, M.

President. On the bill.

ACTI NG PRESI DENT MEI ER: Senat or
Parker, on the bill.

SENATOR PARKER: Let ne first
begi n by thanking M. Bal boni, Senat or
Bal boni, for again a very thoughtful effort in
terms of the idea of protecting our
communities. It's really inportant that we
have, you know, a real commtnent. And I
think that's absolutely what the Reverend
says.

And believe it or not, | actually
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get up to support the Reverend and to join
with the Reverend in saying that we ought to
be sendi ng a nessage and that we ought to be
protecting our coonmunities. And | agree that
we ought to be protecting our conmunities.

But I"'mnot clear that this bill does exactly
t hat .

Qur comunities get protected not
just through deterring crime because people
are afraid of violence. Qur comunities don't
get protected because, you know, people are
afraid to get shot in the streets.

If we want to help senior citizens,
we want to hel p young people, we want to help
our comunities get better, let's pass a
living wage bill that raises m ninumwage in
this body. And I'mwilling to join anybody to
work on doing that. Because we absolutely
understand that when in fact people's incones
get better and when the econony is better,
then in fact crime goes down.

Let's do things like invest in
yout h prograns. Because we do understand that
when we engage our young people, our young

peopl e have less tinme to be engaged in, you
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know, idle activities that get themin
troubl e.

So let's add nore noney for youth
programm ng. Let's add nore prograns. Let's
put nore noney for school progranms, add nusic
and dance and art back into the classroons so
t hat young people are engaged in the schoo
system

Let's in fact do things to help,
you know, Chancellor Klein in New York City
and ot her chancellors around the state in
ternms of bolstering their school systens so
that we have better education. Let's continue
to do the things and the hard work that Ken
LaVal | e and ot her peopl e have been doing to
bol st er hi gher education, to give people nore
econoni c opportunity.

Econom c opportunity is really
where we do protection. But that's not what
this bill is about. This bill is really about
a guestion of whether we continue to send the
nmessage to our community that freedom and the
i mportant things that are put forth in our
U.S. Constitution continue to hold true.

And | think that the nessage we
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want to go forward is that the Constitution is
right, that to the degree that we have a
systemthat is not perfect but works and is
good and we continue to work with it, is the
nmessage that we want to go forward wth.

And so that, you know, we're
| ooki ng for now, you know, in this bill an
opportunity to, you know, decide whet her
juries have the | ast say in whether sonebody
shoul d be conpensated or not for injuries.
And ny thing is, that's the way the systemis.
I"mnot clear that this bill inproves on that
system

And | feel nore than confortable in
| etting my neighbors and friends who sit on
juries in Kings County make the deci sions
about, in a particular situation, whether
sonmebody shoul d be conpensat ed and whet her
t hat person, you know, was engaged in a
fel onious activity or whether that person was
a newspaper delivery boy or just a neighbor or
some curious kid. It's the jury's decision,
not our decision, to make sure that people get
conpensat ed or not conpensated as the case

goes.
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So unfortunately, I'mnot going to
be able to vote for this bill. But | do
appl aud the attenpt. And | think that we
shoul d continue to have these di scussions

about how we better protect our communities.

ACTI NG PRESI DENT MEI ER: Senat or
Bal boni .

SENATOR BALBON : M. President,
I"msmling because this has been a bill that

| put in when | was in the State Assenbly back
in 1992. And back then, | never got the
chance to discuss it on the floor. Wen
came here, | got ny big chance and | put it
out here.

And | want to thank Senator
Dol l'inger, if he's listening from whatever
pl ace he is, but also -- from Paris,
probably -- and Senator Schnei dernman for
indulging me. This is one of the finer
aspects of lawthat |1've really enjoyed
getting into.

But that aside, this bill is about
bi gger concepts. It's about bigger issues.

And, Senator Parker, you're right,

that you need to broaden the scope and the
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appr oach.

And, Senator Connor, I'mthrilled
that you've joined this debate. | really nean
that. And your points outline the
di fferences.

You know, there aren't that many
bills in this Legislature that we can truly
say from a phil osophi cal perspective there's a
clear line and be able to articulate it. Qur
constituents say to us all the time that the
| i ne between Denocrats and Republicans has
blurred. W don't really fall down on one
side of an issue or another. This is
different.

But let me now, as | try to nake it
into a grander issue, let nme take the air out
of that balloon and tell you I have bad news
for all of you who vote against the bill.

This is already law. That's the point. The
Court of Appeals has already decided this
i ssue.

So, Senator Parker, the court
al ready takes away from your nei ghbors the
ability to decide this issue in court.

How do | know this? 1|'ve tried it.
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And then you say to ne, Well, then, why did
you put in the bill, Bal boni?

Because this will save noney. It's
the inplenmentation through statute of what our
Court of Appeal s has al ready determ ned.

What would really be interesting --
and | challenge all of you to do this -- let's
see if you really believe what you' re saying.
Put in a piece of legislation that repeals
Bar ker versus Kallash. Put a piece of
| egislation in right now that says: You know
what, the Court of Appeals is wong; as a
felon, you should be able to go to a jury
every time. Put that bill in, | dare you

But you won't. You know why?
Because you understand what the court
under st ood and what we're trying to understand
here and why this bill has passed every year.
Because there's a broader nessage. It is
about deterrence, Senator Connor, deterrence
of crimnal behavior, of all sorts of crimna
behavior. But that deterrence is in a |ot of
di fferent ways.

The thing I truly object to here is

that you're right, it's not about dollars and
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cents. But yet sonehow we elevate, in this
debate, dollars and cents to a level that it
doesn't belong in. Because here's the
absurdity. Wth the spring gun -- your
exanpl e, Senator Connor. Here's the spring
gun anal ysi s.

As a farnmer with a rural piece of
property, I'mnot going to set up a spring gun
to catch a burglar comng into ny barn,
because I'mnot going to be able to stop the
guy fromsuing me but |I'mgoing to spend
25 years in prison for having taken off his
| egs.

| nmean, you know, deterrence?

Fol ks, | nean, naybe mnmy experience in life is
alot different than yours. But lawsuit on
one hand, inprisonnent on the other hand?
There's no conpari son, guys.

You know, deterrence is prison.
Which is why -- by the way, there's another
i ssue that no one's nentioned, but let ne
bring it out here. And I'mtrying to do this
qui ckly, because |I know it -- |I'mvery
consci ous of where we are on the cal endar.

When the bill first came up, the
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mai n concern was of the mnority community and
police brutality, that this bill would be used
to shield police organizations so they could

commt acts of brutality, particularly against
the mnority conmunity, and not be deterred or

be account abl e.

Vell, let nme address that right
now. First of all, personally, if | truly
bel i eved that that was the effect, |I would

never put my nane to this piece of
| egi sl ati on. Never.

But here's the way it works in the
real world. [If you have a police organization
that commts an act of brutality, first off,
the individual officers are subject to
crimnal prosecution. And if there's anything
we know for sure, when a police officer goes
inside to a prison system they're treated a
| ot worse than al nost anybody el se. So
there's a real deterrent there.

But here's the second thing. The
federal civil rights legislation, [aw, 1983,
it's a statute that allows for a broad-based
civil liability lawsuit not just against the

i ndi vidual officers, which you can do, but
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agai nst the organi zation as a whol e, agai nst
the city and the nunicipality.

And I'lIl tell you what, that's a
| ot harder statute than the CPLR here in this
state. | know I've tried it. [|'ve been in
court cases where this has been appli ed.

So again, you don't |ose the
deterrent because of the application of
federal law. As a matter of fact, and |'ve
said this before, if you were to bring an
action for police brutality in state courts,
it's legal nmal practice. Because you should go
in federal courts. That's exactly where you
shoul d be.

So to wap up, nunber one, this is
already law. If you really have an issue with
this, then repeal the lawas it is now But,
nunber two, recognize that we're not taking
away deterrence with this statute. Al we're
doing is we're saying to everybody el se, every
ot her hard-working stiff out there who has
never commtted a crine in their lives, that
if you do commt a crine, you re not equal.
You're not equal. You've stepped outside the

boundari es. You don't belong here. You
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belong in prison. And we're not going to help
you. We would help you if you stayed within
t he bounds of society.

And that's the nessage. That's
what we want to say here. Don't do the crine.
Not because you can't do the tine, but because
we' re not going support you in your attenpts
to be conpensat ed.

Thank you, M. President.

ACTI NG PRESI DENT MEI ER: Senat or
Schnei der man.

SENATOR SCHNEI DERMAN: Very
briefly.

This was a good debate. | think
everyone debating is sincere in their beliefs.
Even if we disagree, we all have the sane
agenda of protecting our constituents and
maki ng sure that the system of justice
operates fairly for all

| do need to clarify something.
Senat or Bal boni stated that this is already
the law. M/ concern with drafting is not just
a technical concern. The | aw now under the
Court of Appeals requires, for the w ongful

plaintiff rule to apply, that if a plaintiff
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is injured while engaged in conduct that is a
serious violation of the law -- and this is
the operative | anguage -- the injuries nust be
a direct result of that violation.

The Court of Appeals has the nexus.
The law in the case law is better than the
| anguage in the statute that is being
proposed.

| think that, you know, the good
senator, who no one doubts his sincerity, is
sinply wong that this is an i nprovenent on
the case law. The case |aw s | anguage | think
is much nore clear than the | anguage in the
statute. And naybe when we revisit this issue
next year we can work up sonme new | anguage to

at | east take that issue away.

Il will continue to vote no, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: Read t he
| ast section.

THE SECRETARY: Section 4. This

act shall take effect inmmediately.
ACTI NG PRESI DENT MEl ER: Cal |l the
roll.

(The Secretary called the roll.)
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SENATOR DI AZ: To explain ny
vot e.

ACTI NG PRESI DENT MEI ER: Senat or
Diaz, to explain his vote.

SENATOR DI AZ: Thank you, M.
Presi dent .

In voting in favor of this bill, |
also would like to say that in our comunities
we keep sending nmessages to crimnals and then
we try to cover behind blam ng the system
Keep commtting crinmes; it's the systemis the
one that has you commtting crinmes. Because
the system doesn't give you this, go ahead,
kill; go ahead, rob; go ahead, assault.

And we keep blam ng the system
And we keep telling the crimnal, Go, keep
abusi ng senior citizens; go, keep abusing
| adi es; go, keep raping; go, keep doing
everything. And then we say the system W
shoul d give themthis and we should give them
t hat .

And we send the nessage to
crimnals, it's okay for you to continue to
doing crines, it's okay for you to continue

abusi ng senior citizens, it's okay for you to

Candyco Transcri ption Service, Inc.




3361

conti nue doing rape and all those sorts of
t hi ngs because the systemis at fault.

| understand that we have a rotten
system and that we have to give education and
that we have to give nore jobs and nore
opportunity to our people. But we, |adies and
gentl emen, we got to stop this blam ng the
system People are committing crines, people
are killing people because of the system

When we cone here: Ch, they're
doi ng this because they don't have this. And
then the crimnal on the street says, You see?
| could do it, | could continue killing people
and robbi ng peopl e and abusing senior citizens
because the systemis forcing nme to do this.

Vll, ny nother, ny nother -- | am
the eighth child of ny nother. And she had to
wash, clean floors and wash di shes and do al
those kind of things so we could have an
education. And those tinmes were very
difficult.

Ladi es and gentl enen, the systemis
wong. Stop blamng the system and stop
telling the crimnals to continue commtting

cri mes because of the system
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Thank you. |'mvoting yes.

ACTI NG PRESI DENT MEI ER: Senat or
Diaz will be recorded in the affirmative.

The Secretary will announce the
results.

THE SECRETARY: Those recorded in

t he negative on Cal endar Nunber 896 are

Senat ors Andrews, Brown, Connor, DeFrancisco,
Di | an, Hassel | - Thonpson, L. Krueger,

Mont gonery, Parker, Paterson, Schnei dernan,
AL Smith, M Smth, and Stavi sky. Ayes, 45.
Nays, 14.

ACTI NG PRESI DENT MEI ER: The bi |
i s passed.

Senat or Marcel lino.

SENATOR MARCELLI NG, M.
President, is there any housekeepi ng at the
desk?

ACTI NG PRESI DENT MEI ER: Yes, we
have a notion. And Senator Maziarz has al so
asked to be recogni zed for another purpose.

Senat or Mazi ar z.

SENATOR MAZI ARZ: Thank you, M.
Presi dent .

On page nunber 47, | offer the
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foll owi ng amendnents to Cal endar Nunber 912,
Senate Print Nunber 4872, and ask that said
bill retain its place on Third Readi ng

Cal endar .

ACTI NG PRESI DENT MEI ER: The
anmendnents are received and adopted, and the
bill will retain its place on the Third
Readi ng Cal endar.

Senat or Mazi ar z.

SENATOR MAZI ARZ: Thank you, M.
Presi dent .

I'd al so ask unani nous consent to
be recorded in the negative on Cal endar Nunber
681.

ACTI NG PRESI DENT MEI ER: W t hout
obj ection, Senator Maziarz will be recorded in
t he negative on Cal endar 681.

Senat or Marcel lino.

SENATOR MARCELLI NG, M.
President, there being no further business to
cone before the Senate, | nove we stand
adj ourned until Mnday, June 2nd, at
3:00 p.m, intervening days being |egislative
days.

ACTI NG PRESI DENT MEI ER: On
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noti on,

Monday,

t he Senate stands adjourned until

June 2nd, at 3:00 p.m, intervening

days being | egislative days.

(Wher eupon, at 12:35 p.m, the

Senat e adj ourned.)
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