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PROCEEDI NGS

THE PRESI DENT: The Senate will
pl ease cone to order

| ask everyone present to please
rise and repeat with nme the Pl edge of
Al 'l egi ance.

(Wher eupon, the assenbl age recited
the Pl edge of Allegiance to the Flag.)

THE PRESI DENT: Wth us today to
give the invocation is the Reverend Dr. George
Mller, Ill, president of the Practical Bible
Col | ege in Johnson City, New York.

REVEREND YOUNG Let's pray.

Qur gracious and | oving Heavenly
Fat her, we hunbly cone before You today.

W' re amazed as we think of the great thought
that the awesone Creator, God of this

uni verse, allows us to cone before H m and
call H mFather. My we each sense Your |ove
for us as individuals. My we trust You
conpl etely.

God, these | eaders before ne today
| thank You for, because they are gifts from
You. | thank You for their willingness to

serve the people of the State of New York.
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These nen and wonen are students of Your

pur poses and resources and human |ives and

hi story. You have chosen them for action,
action that can nake a great and beauti ful
difference in this State of New York and even
around the worl d.

May they each realize that they
cannot | ead al one, but that they need each
ot her and, even nore inportant, that they need
a God who gives to them w sdom gui dance, and
cour age.

God, you have said in Your word
that if any of us |lacks wi sdom |et us ask of
God who gives generously to all. | pray that
the precious gift of wisdombe granted to
these | eaders to be able to apply rel evant
val ues to the decisions before them

May Your spirit inform and
encourage them May they receive wisdomto
chart correct courses to all their goals.
Hel p themto be guided by Your truth. In al
our differences, give themshared reality and
an accurate view of every issue in a way that
will lead to consensus. Lead this body of nen

and wonen to the decisions that will lead to
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gr eat ness.

God, also we pray that You would
accept our thanks for allowing us to live in
such a great country, the United States of
Anerica. W thank You for the freedons that
we enj oy every day, and may we never take them
for granted.

In this great land in which we
live, however, we realize that we are
experiencing often confusion, fear, and
di sappoi ntnment. That You are the God of hope,
give us all hope.

Qui de our President, his cabinet,
those in elected national positions. Protect
our troops around the world and especially in
Irag and Kuwait. Bring about soon a surrender
of the Saddam Hussein reginme, and may this war
end. W pray for peace in our individual
hearts, peace in our nation and around the
wor | d.

In conclusion, Lord, | ask that as
the Apostle Paul tells us to do good to
everyone at every opportunity, nmay we each
obey that command, realizing that the conmand

al one woul d be a powerful step toward peace
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and prosperity.
| pray these things in the nane of

our great God and Savior, Jesus Christ.

Anen.

THE PRESI DENT: Readi ng of the
Jour nal .

THE SECRETARY: In Senat e,

Monday, April 7, the Senate net pursuant to
adj ournnent. The Journal of Friday, April 4,
was read and approved. On notion, Senate
adj our ned.

THE PRESI DENT: W t hout
obj ection, the Journal stands approved as
read.

Presentation of petitions.

Messages fromthe Assenbly.

Messages fromthe Governor

Reports of standing conmttees.

Reports of select commttees.

Comuni cations and reports from
state officers.

Motions and resol utions.

Senat or Farl ey.

SENATOR FARLEY: Thank you, Madam

Pr esi dent .
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On behal f of Senator Kuhl, would
you pl ease place a sponsor's star on Cal endar
Nunmber 255.

THE PRESI DENT: The bill is so
starred, Senator.

SENATOR FARLEY: Madam Pr esi dent,
on behal f of Senator Seward, on page 8 | offer
the foll owi ng anendnents to Cal endar 124,
Senate Print 1566, and | ask that that bill
retain its place on the Third Readi ng
Cal endar .

Thank you, Madam Presi dent.

THE PRESI DENT: The anendnents
are received, Senator Farley, and the bill
will retain its place on the Third Readi ng
Cal endar .

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
| nove that we adopt the Resol ution Cal endar
inits entirety.

THE PRESI DENT: Al those in
favor of adopting the Resolution Calendar in
its entirety please signify by saying aye.

(Response of "Aye.")

THE PRESI DENT: Opposed, nay.
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(No response.)

THE PRESI DENT: The Resol ution
Cal endar is adopt ed.

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
| believe there's a substitution at the desk.
If we could nmake it at this tinme.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: On page 12,
Senat or Nozzolio noves to discharge, fromthe
Committee on Crinme Victins, Crine and
Correction, Assenbly Bill Nunmber 11 and
substitute it for the identical Senate Bill
Nunber 958, Third Readi ng Cal endar 195.

THE PRESI DENT: Substitutions
or der ed.

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
if we could go to the noncontroversial reading
of the cal endar.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: Cal endar Nunber
57, by Senator LaValle, Senate Print 294, an
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act to anend the Education Law, in relation to

the inclusion of fiscal notes.

SENATOR PATERSON: Lay it aside.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

66, by Menber of the Assenbly Magnarelli
Assenbly Print Nunber 4697, an act to anend
Chapter 206 of the Laws of 1974 amendi ng the
Labor Law.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 46.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

99, by Senator Bal boni, Senate Print 517, an
act to anmend the Fam|ly Court Act and the
Donmestic Relations Law, in relation to the

i ssuance of orders of protection.

THE PRESI DENT: Read t he | ast
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secti on.

THE SECRETARY:

Section 10. This

act shall take effect inmrediately.

THE PRESI DENT:

Call the roll.

(The Secretary called the roll.)

THE SECRETARY:

THE PRESI DENT:
passed.

THE SECRETARY:
142, by Senator Skel os --

SENATOR PATERSON:

asi de, please.

THE PRESI DENT:
asi de.

THE SECRETARY:
259, by Senator Kuhl --

SENATOR PATERSON:

THE PRESI DENT:
asi de.

THE SECRETARY:
267, by Senator Gol den --

SENATOR PATERSON:

THE PRESI DENT
asi de.

THE SECRETARY:

Ayes, 46.
The bill is

Cal endar Nunber

Lay t hat

The bill is laid

Cal endar Nunber

Lay it aside.
The bill is laid

Cal endar Nunber

Lay it aside.
The bill is laid

Cal endar Nunber

Candyco Transcri ption Service, Inc.




1749

270, by Senator Rath, Senate Print 1681, an
act to anmend the Penal Law, in relation to
aggravat ed harassnment of an individual using a
facsim | e machine.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This

act shall take effect on the first of

Novenber .
THE PRESI DENT: Call the roll
(The Secretary called the roll.)
THE SECRETARY: Ayes, 46.
THE PRESI DENT: The bill is
passed.
THE SECRETARY: Cal endar Nunber

311, by Senator Sal and, Senate Print --

SENATOR LI Z KRUEGER: Lay it
asi de.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

341, by Senator Libous, Senate Print 2894, an
act to anmend the Mental Hygiene Law, in
relation to renam ng the Bi nghant on

Psychiatric Center the G eater Bi nghanton
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Heal th Center.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 3. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 49.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

366, by Senator Maziarz, Senate Print 1512, an
act to anmend the Crimnal Procedure Law, in
relation to permtting a social worker or

ot her professional to provide.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect on the first of
Novenber .

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 48. Nays,
1. Senator Duane recorded in the negative.

THE PRESI DENT: The bill is
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passed.

THE SECRETARY: Cal endar Nunber
371, by Senator Spano, Senate Print 1936A, an
act to anmend the Penal Law, in relation to the
reckl ess assault of a child resulting in
serious physical injury.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 3. This

act shall take effect on the first of

Novenber .
THE PRESI DENT: Call the roll
(The Secretary called the roll.)
THE SECRETARY: Ayes, 49.
THE PRESI DENT: The bill is
passed.
THE SECRETARY: Cal endar Nunber

379, by Senator McGee, Senate Print 3230, an
act to anmend the Penal Law, in relation to the
m ni nrum sent ence of i nprisonmnent.

THE PRESI DENT: Senat or McCee.

SENATOR McGEE: Madam Pr esi dent,
pl ease lay that bill aside for the day.

THE PRESI DENT: The bill is laid

asi de for the day.
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SENATOR McGEE: Thank you.

THE PRESI DENT: Senat or Skel os,
that conpl etes the reading of the
noncontroversi al cal endar.

SENATOR SKELGCS: Thank you, Madam
President. |If we could go to the
controversial reading of the cal endar.

THE PRESI DENT: Wul d the nenbers
pl ease take their conversations outside the
chanber.

The Secretary will read.

THE SECRETARY: Cal endar Nunber
57, by Senator LaValle, Senate Print 294, an
act to amend the Education Law, in relation to
t he inclusion of fiscal notes.

THE PRESI DENT: Senat or
Hassel | - Thonpson.

SENATOR HASSELL- THOVPSON: Yes,
Madam President. |f the sponsor would yield

to some questions, please.

THE PRESI DENT: Senator LaVall e,
will you yield for a question?

SENATOR LaVALLE: Yes, | wll.

THE PRESI DENT: You may proceed,

Senat or.
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SENATOR HASSELL- THOVPSON: Thank
you, Madam President. Through you.

Senator, how will this be
i npl enented, and who will enforce the
| egi sl ati on?

SENATOR LaVALLE: This bill woul d
require, as you know, fiscal notes for any
action, anendnment to the rules, or new rules
that are adopted by the Board of Regents, the
State University and the City University. And
they would submt that to the |egislative
bodi es so that we woul d have an idea of what
i npact these resolutions or these rules would
have on our life.

And the best exanple | can give to
you, Senator, is the standards that were
created by the Board of Regents and the fisca
i npact that that has had on our budget. Wile
al nrost every nmenber of this body is supportive
of those standards, we needed to know how t hat
woul d i nmpact our budgets.

And we require fiscal notes of many
bodi es, or certainly of this body, so that we
understand what the inpact is. And we're

nmerely asking the education governing
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boards -- SUNY, CUNY, and the Board of
Regents -- to give us that information.
SENATOR HASSELL- THOVPSON:

Through you, Madam President, if the sponsor

will continue to yield.

SENATOR LaVALLE: Yes.

THE PRESI DENT: The Senator does
yi el d.

You may proceed, Senator.

SENATOR LaVALLE: Yes, |'d be
del i ght ed.

SENATOR HASSELL- THOVPSON: Thank
you.

Then, Senator, will this

| egi sl ati on deter the boards fromtaking any
necessary action when it deals with increases
i n expenditures?

SENATOR LaVALLE: It certainly
would -- like any fiscal note provides the
body Division of the Budget with informtion
that they need. But | do not believe anypl ace
contained in here indicates that they have to
make changes.

W certainly will be, when we

under stand what the fiscal inpact is, would be
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having a di alogue with that body to say do you
realize that it would have X i npact on our
budget, and maybe you need to have -- nake
changes.

Now, that body nmay sinply say to
us: No, we're going to stand by that action,
and we sinply are providing you with the
informati on needed as to what the fisca
consequences woul d be.

SENATOR HASSELL- THOVPSON: Madam
President, if the sponsor would continue to
yi el d.

THE PRESI DENT: Senator, will you

yi el d for another question?

SENATOR LaVALLE: Yes, |'d be
del i ghted to.

THE PRESI DENT: You may proceed,
Senat or .

SENATOR HASSELL- THOVPSON: Thank
you.

WIIl the boards have to notify the
St ate Educati on Departnent before the adoption
of the resol utions?

SENATOR LaVALLE: ' msorry,

Senator, | couldn't --
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SENATOR HASSELL- THOVPSON: Woul d
t he boards have to notify the State Education
Depart nent before the adoption of these
resolutions? | nean, in other words, it's
almost like a ratification. Do they have to
bef ore the adopti on of these resol utions?

SENATOR LaVALLE: Certainly
the -- to use the exanple of the Comm ssioner
of Education, here we're asking that the --
let me just go to that section dealing with
t he Board of Regents.

It says: "Prior to the adoption of
a resolution or any alteration or amendnent to
the rules and regul ations prescribed by the
Regents that nay require an increase in
expenditure of the state's noney, in the
fiscal year of the adoption or any future
year, a fiscal note shall be required."

So that's all that we're sinply
saying, that a fiscal note is required as to
any inpact that this would have. It doesn't
bring the Comm ssioner -- that the
Conmi ssi oner has to advise us or whatever.
It's the board, upon their action.

And just renenber that the
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Comm ssi oner actually works for the Board of
Regents and is their admnistrator and the
i npl enment or of their policies.

So it's actually the board
resolution -- it's the same way as we work
here. Legislation that we pass, we require
and ask for a fiscal note, fiscal inmpact, so
that we know what the consequences are. W're
really asking for the sane thing of the
educati on governi ng boards.

SENATOR HASSELL- THOVPSON: Madam
President, final question, if the sponsor wll
yi el d.

THE PRESI DENT: Senator, will you

yield for a final question?

SENATOR LaVALLE: Yes.

THE PRESI DENT: You may proceed,
Senat or .

SENATOR HASSELL- THOVPSON: Ckay,
t hank you.

Senator, is this an attenpt by the
Legi slature to kind of overstep or by pass the
authority that | presunme now belongs to the
SUNY and CUNY boards and the Regents in naking

this policy decision?
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SENATOR LaVALLE: No, absolutely
not. Policy decisions -- and this |egislation
does not, in its |language nor its intent, is
to intrude in the policy of the three boards
t hat hol d, under our statutes, the
pol i cymaki ng for education, in the case of the
Board of Regents that covers both el enentary
and secondary and hi gher education, the SUNY
board and the CUNY board.

This legislation clearly has as its
intent to tell us in the state -- Division of
t he Budget, the Legislature -- what are the
fi scal consequences of their actions.

Many people, and | use again as an
exanpl e, were supportive as a matter of policy
of the higher standards for elenentary
education. But this body and many of its
menbers were surprised at the fisca
consequences. Had we known fromthe very
begi nni ng we could have, in partnership -- in
partnership -- better planned for how we woul d
neet the policy consequences and the fisca
consequences as they inpacted the State of
New Yor K.

And that's all we want to know. As
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we ask in any fiscal note, just tell us how
much is it going to cost. W do not chall enge
nor ask about the policy behind it, because
that's clearly delineated in the Constitution
when it cones to the Board of Regents, in
statutes that we, we as a Legisl ature,
devel oped and enpowered themto be.

SENATOR HASSELL- THOVPSON: Thank
you, Madam Presi dent.

THE PRESI DENT: Does any ot her
menber wi sh to be heard on this bill?

Senator Diaz.

SENATOR DI AZ: Thank you, Madam
President. Through you, Madam Presi dent, can
| ask a question to the sponsor?

THE PRESI DENT: Senator, will you

yield for a question?

SENATOR LaVALLE: Yes.

THE PRESI DENT: You may proceed,
Senat or .

SENATOR DI AZ: Thank you, Senator
LaVal | e.

| have here sonething that says:
"Under current law, a fiscal note is not

required prior to the adoption of a
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resol ution, alteration, or anendnent to the
rul es and regul ati ons by the SUNY Board of
Trustees, the CUNY Board of Trustees, or the
Board of Regents.

"There are many i nstances when
t hese boards have adopted resol utions that
require a significant increase in state
funding in order to inplenent proposed
changes. These changes can cost mllions if
not hundreds of mllions of dollars to put
into effect. However, there is no
acknow edgnent regardi ng those costs when the
board votes for these proposals.”

My question, can you nane any
resolution, any alteration, or any anmendnent
that the board has inplenented or voted for
that could cause that --

SENATOR LaVALLE: Yes, |'d be
del i ghted to.

And one of the recent changes or
adoption of rules by the Board of Regents was
done to inplenment |egislation that this body
and the Assenbly passed and the Governor
signed into law requiring defibrillators to be

i n our school s.
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The i npact when you | ooked at the
regul ations -- and | just spoke to
Comm ssioner MI|ls about this very, very
recently. Wen you | ook at the regul ati ons,
the regul ations seem in ny judgnent and the
j udgnment of other people, to have expanded and
broadened the | egislative intent.

And so it would be inportant for us
as well as school districts to have understood
what that inpact is after the regul ati ons were
adopted. \Which were enornous on our schoo
districts.

| tal ked about the standards that
the Board of Regents adopted requiring our
school districts -- and again, | indicate that
al nost to the person in this body, there is
support for those standards, the higher
standards. But the fiscal inpact should be
known. Which is huge. Wich is huge.

When we tal k about certain
requirenents that I'mhearing in the mddle
school that are regul atory changes that have
an inmpact, | think we need to know about that
so we can plan for it in our budgets.

O we can go back and say to the
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Board of Regents, in the case of the

| egislation requiring defibrillators, that

t hey have broadened that beyond the intent of
t he sponsor and this Legislature.

And | could go on and on. Wen the
State University does certain things to
broaden its enroll nent and student body, those
actions have an inpact on our tuition
assi stance program whether it be at the
community coll ege | evel or the senior college
| evel .

And, Senator, | could go on. It
was obvi ous that, having spent sone tinme in
this chanber dealing with educational matters,
that it has gone far beyond the regul atory
reach and the inpact, fiscal inpact has becone
greater and greater

And | think we just need to know,
and | think the sponsors on our governing
boards need to be nore conscious that their
policy decisions have grave and significant
fiscal inpacts both to the state and to the
| ocalities.

SENATOR DI AZ: Madam Pr esi dent,

t hrough you, would the sponsor yield for
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anot her question, |ast one?

THE PRESI DENT: Senat or LaVall e,
will you yield for another question?
SENATOR LaVALLE: Yes, | wll,

Madam Pr esi dent .

THE PRESI DENT: You may proceed,
Senator Diaz.

SENATOR DI AZ: | don't know if I
get you right, but you said that what they did
bef ore was approved by this body, by the
Assenbly and the Governor signing it. M
question -- and I would like to understand
this very clear -- ny question, when they do a
resolution, alteration, or amendnent that has
to do with noney, to increase the budget or
what ever, don't we have to approve that? O
they could do that on their own?

SENATOR LaVALLE: Senator, | gave
two separate exanpl es.

One, the higher standards for
educati on, was sonet hing done on their own
initiative and done within the scope of their
authority. That action, this body, this
| egi sl ative body had no input, had no -- |

nmean, we could have the authority to nake
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changes to that scope or that reach, but what

we were left with was the bill. They took the
action, handed us the bill, and said "your
probl em "

What |'mtrying to do here is
establish a partnership. And partners talk to
one another. Partners dialogue. They don't
just enjoy the dinner and then just hand you
the bill.

The second exanpl e was how a
regul atory action broadened the authority of
| egi sl ati on that we passed. And the fisca
consequences was had on the | ocal schoo
districts, on the |local school districts.

Now, here again we have to try and
aneliorate that state mandate. Because back
innmy district, all |I hear is the state
mandat es sonet hi ng but doesn't pay for it, or
it doesn't pay enough of its fair share.

So I think we need, and through
fiscal notes hopefully, hopefully, will give
us better comrunication in the partnership
bet ween the Legi sl ature, the Governor, and
t hese educati onal governi ng bodi es.

SENATOR DI AZ: Thank you.
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Madam Presi dent, on the bill

THE PRESI DENT: You may proceed
on the bill, Senator D az.
SENATOR DI AZ: It is, to ne,

sonmet hing very interesting that for years and
years our mnority conmunity has been worKking
or has been forced to work under certain
rules. Wen our community starts grow ng and
we start getting -- reachi ng acadenic,
political, or those | evels where we can
conpete with the rest of hunmanity in the state
and in the nation, there are al ways soneone
comng up with sonme idea of "let's renediate
somnet hing. "

And every tinme that soneone calls
for reformor changes, they're always to
af fect our community, black and Hi spanic
community, and those changes are always to the
detri nent of our people.

| know Senator LaValle. He's a
very honest and very dedi cated person.
just -- I'mjust worried that when our people,
menbers of our community, get appointed to
positions such as regent or board of the

col | eges, then we have to change the ball gane
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to tie their hands. But those hands were not
tied before our people got there.

So | amvery, very interested in
seei ng how t hi ngs change, changes, when our
peopl e get to positions of power. And I'm--
you know, | -- I've got problens with this
bill.

Thank you, Madam Presi dent.

SENATOR OPPENHEI VER: Madam
Presi dent .

THE PRESI DENT: Senat or

Qppenhei mer, why do you rise?

SENATOR OPPENHEI VER: I'd like to
question the sponsor, if he will yield.
THE PRESI DENT: Senat or Vol ker

has been waiting to ask a question.

Senat or Vol ker, do you vyiel d?

SENATOR VOLKER: Ckay.

SENATOR OPPENHEI VER: Oh, I'mso
sorry. | didn't see you

THE PRESI DENT: Al'l right,

Senat or Oppenhei ner. Senator Vol ker w ||
yi el d.

SENATOR VOLKER: I yield. |
yi el d.
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SENATOR OPPENHEI VER: | al so have
a lot of problems with this bill. 1'd like to
ask the sponsor, if he will yield --

THE PRESI DENT: Senat or LaVall e,
will you yield for a question?

SENATOR LaVALLE: | woul d be
del i ght ed.

THE PRESI DENT: Senat or

Oppenhei mer, you may proceed with a question.

SENATOR OPPENHEI VER: Thank you
so rmnuch.

In many ways this looks to ne |ike
it's just another attack on the Board of
Regents. If you could tell ne, Senator
LaValle, is this -- this would cover both
education issues and noneducation itens;
right? Correct?

SENATOR LaVALLE: Senator, this
bill applies to the State University of
New York, the Gty University of New York, and
the Board of Regents. It includes all three
governi ng boards dealing with education and
hi gher education in the State of New YorKk.

SENATOR OPPENHEI VER: So if you

woul d continue to yield, that woul d nmean
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both --

THE PRESI DENT: Senat or LaVall e,
will you yield, please?

SENATOR LaVALLE: Yes.

THE PRESI DENT: You may proceed,
Senat or .

SENATOR OPPENHEI VER: That woul d

be noneducational as well as educationa
i ssues?

SENATOR LaVALLE: The -- well,
when it -- certainly City University, State
University deal with higher education. The
Board of Regents has a broader ambit that

deals with the professions, the nuseuns, the

l'i braries.
So the answer is yes, is yes.
SENATOR OPPENHEI VER: The reason
| questioned, if you will continue, is because

you were using the CPR or the --
SENATOR LaVALLE: Defibrillators.
SENATOR OPPENHEI VER: -- the
defibrillators as an issue.
SENATOR LaVALLE: For our
el enentary and secondary school s, Senator.

SENATOR OPPENHEI VER: As an
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i ssue. Right.

kay. The last question | have for

t he Senator --

THE PRESI DENT: Senat or LaVall e,
will you yield for a question, first of all?

SENATOR LaVALLE: Yes, |'d be
del i ght ed.

THE PRESI DENT: Senat or

Oppenhei mer, you may now proceed with a

questi on.

SENATOR OPPENHEI VER: On the

issue of -- I"mjust |ooking now at K thr

ough

12, the education policy which is set by the

Regents. Wuld you not say that we have the

input, in either voting for it or not voting
for it or extracting what we wi sh out of it,
in our ability to pass a budget?

SENATOR LaVALLE: Senator, the
Legislature in all three cases -- in the Board
of Regents, State University, and Gty
University -- their inpact is very anal ogous

to the election or selection that we have to

menbers of the MIA, to the public benefit
cor por ati ons.

We el ect nenbers of the Board

of
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Regents, we confirmthe Governor's
appointnents to the City University and the
State University. After that, they have broad
regul atory powers.

And again, | use as the greatest
i npact that we have had is the standards for
our el enentary and secondary schools -- that
again, | say, we favor. But what we did not
know at the tinme that they adopted it -- and
we had no input, no discussion -- we were |eft
with the bill fromthose policy changes and
t hose regul at ory changes.

Now, | suppose this body could, if
it wished, say, delay the inpact of certain
requi renents, could change as a matter of |aw
those requirenents. W could do that. But
the fact of the matter is that then gets into
somet hi ng that Senator Hassell-Thonpson tal ked
about, questioning do we get into the issue of
policy.

Under the Constitution, we -- the
Constitution has del egated to the Board of
Regents certain powers as a corporation
running the University of the State of

New York. And we have on an annual basis
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given the State Education Departnent powers to
promul gate regul ations to i nplenent certain
| aws.

VWhet her it be the laws that we
passed for the handi capped, the Board of
Regents takes that |aw, or the Conm ssioner,
and they then add -- sonetines intentionally,
sonmetines an unintentional result -- a certain
fiscal inpact on the |ocal school districts.

The | ocal school districts, as you
know, as a val ued nenber of the Education
Committee, come to us. And they said: Wat
did you do? You passed these changes for the
handi capped that have an enornobus inpact on
our budget. G ve us nore noney. You passed
and required us to have defibrillators in our
district. Gve us the noney. It costs nore
noney.

And it goes on and on and on. |
think we need to know what that fiscal inpact
is. That's all this bill does. That's al
this bill does. |It's narrowWy focused on the
i ssue of just let us know what the inpact is.

As | say, you and | go to dinner,

you say, "Senator, thanks for the dinner," and
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you hand nme the bill. That's not fair.
Unl ess we had an agreenent prior that | was
taki ng you to di nner, Senator.

SENATOR OPPENHEI VER: Thank you,
Senator LaValle. Your sincerity is not
questioned, and your hard work and
under st andi ng of educational questions is not

quest i oned.

On the bill, please.

THE PRESI DENT: You may proceed
on the bill, Senator

SENATOR OPPENHEI VER: ["mreally
pulled in a couple of directions. |If it's a
noneducational issue, | don't mnd seeing a
fiscal inpact onit. But I -- as far as
educational policy, | feel that has to stay in
the domain of -- in the question of K through

12, in the donmain of the Board of Regents.

It is probably the nost stellar
feature that we have of any state concerning
the creation and establishnent of educationa
policy. It is very valued, and we are admred
by many states for our Board of Regents. And
therefore, | think to say everything has to be

brought down to a nonetary consideration is
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doi ng education a di sservi ce.

| see education as the prinary,
principal responsibility of state governnent,
since there's no nention of it at the federa
| evel and it then devol ves upon us. And there
can be no nore inportant issue than how we
educat e our children.

And | think the Board of Regents,
in putting forth a set of standards -- which
is going to be costly, but it is nore costly
if we do not educate our children to the |evel
where they will be able to hold jobs and
participate in the econony, hopefully be
voting citizens, know their issues. That's
not going to be done unless we try and bring
them up to these standards.

So I"'mgoing to be voting no,
because this sounds to ne like it's getting
into -- we're trying to set a nunmber on what
it costs to educate properly, give a child a
sound educati on.

As for the noneducation issues, |
can see the value of it. But | cannot see
it -- it would hanmper our education standards

and our support for education.
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THE PRESI DENT: Senat or Vol ker.

SENATOR VOLKER: Madam Pr esi dent,
| rarely rise to speak on ny coll eagues’
bills, Senator LaValle's bills. 1In fact, nany
of the bills we disagree with, on bills. As I
think a | ot of people know.

But on this one, this is a rather
mld nessage. To ne, the whole issue is the
Education Departnment. As | -- you know, |'ve
been here a long time, and we've had our
di fferences with the Board of Regents and with
t he Education Departnment. But | don't believe
|'ve ever seen a tinme when the Education
Departnent has directly intervened in creating
havoc for us, and nore fiscal problens.

Wien the school districts start
telling us about nandates, inevitably we get
into sonething that the Ed Departnent has
done. They say, Well, it's the state. And we
say, Well, it's the Education Departnent.

The defibrillator situation -- by
the way, we passed a sinple, straightforward,
fine bill. Senator Kuhl passed this |ast
year. None of us knew -- at least | didn't

know, and | don't think Randy knew -- that it
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was going to be totally brutalized by the
Educati on Departnment's idiotic regulation.

Whi ch many schools, you will find upstate, are
i gnoring, because it is absolutely
unaf f ordabl e for sone schools.

And then we're the ones that get
criticized for that. W didn't ask for that.
They were nad, by the way, from what I
under st and, because we didn't consult with
t hem enough. So they said: The hell with you
people, we're going to do this huge thing.
It's the biggest nandate, by the way, that we
passed | ast year -- and we didn't pass it.
They di d.

The year before was the buil ding
aid situation. They were talked with. |
under st ood they were mad because we didn't
talk with them enough before we did it. Well,
the fiscal people tell nme that that wasn't
true, that our fiscal people, our education
people, talked with them about finding a way
to make it easier and cheaper to deliver
building aid so it wouldn't create any
probl ens on a |ocal |evel

Wl |, the Education Departnent,
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they didn't exactly do a regulation, but they
did sone standards that turned into a fiasco.

And to this day, a year and a half |ater

we're still having problens and strai ghtening
t hem out because the Education Departnent wl|
not thoroughly conply with what this body told
themto do.

Now, |I'Il admt to you that |I'm
especially irritated because yesterday the
Educati on Departnment came out with sone grants
that they do every year for after-schoo
noney. Which Buffalo, the city that | don't
represent -- but | do -- was a nmjor
partici pant for many, nany years. Virtually
every city in the state.

For sone strange reason, this year
for the first time, the Education Depart nment
said they didn't |ike our application, or
their application, and gave the City of
Buffalo, with some of the | argest problens in
the State of New York, no noney.

We hear runors internally that
they're nad at Buffal o because Buffal o was
late with filing a certificate or audit

papers. Wich everybody in the state knows

Candyco Transcri ption Service, Inc.




1777

happens all the tine. One year New York City
didn't file for a whole year. They went over.
We all knew about that. But it exposed sone
probl enms that the Ed Departnent has with their
questionnaires, their audits. And admittedly
that Buffalo has got it in and so forth, but
they were late. So it caused enbarrassnent to
t hem

My problemis I'ma little tired --
nore than a little tired -- of bureaucrats
telling this body what we shoul d spend, how we
shoul d spend it, and ignoring this body,
whether it's Senator LaValle or whether it's
Senat or Oppenhei ner or whoever it is. It
seens to me -- and ny bill woul d have been a

| ot stronger than Senator LaValle's. H's, you

know, is a nice bill. It tells themfrom now
on you got to tell us what's going on. | plan
on putting -- if | put any bills in on
education, I'mgoing to say this bill cannot

have any regul ations by the Ed Departnent to
inmplement it. Wich | think would send a
real ly strong nessage.

But | amserious, | want to help

kids as much if not nore than anybody. But I
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amtired of a -- what sonetinmes is called an
education aristocracy that doesn't care about
noney and that has the attitude that kids
can't be taught unless you spread hundreds of
mllions of dollars of noney around. Well,
you know, the answer is yes, we got to give
noney. And this Legislature and this house
has been extrenely generous to educati on.

W' ve all been criticized for it, but that's
the way it is.

But when we all ocate noney, we
shoul d know what we are allocating it for.

And we don't have to have sonebody who is a
bureaucrati c educated whatever -- and a group,
by the way, that we have virtually no say in.
Because the Board of Regents now, the way that
operation works, we have al nbst no say in the
Board of Regents or in the Ed Departnment. And
that's wong. And we'll eventually change

t hat one way or anot her.

But | think the biggest point is
that Senator LaValle's bill is a nove toward
maki ng sure that we in this body, when we do
| egi sl ati on, we know not only what we're

voting for but that our budget shows the noney
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in there that should be paid, and not have

sonmebody in the Ed Departnent decide to nake

it 200 mllion instead of 100 mllion.
THE PRESI DENT: Senat or Lachman.
SENATOR LACHVAN: Yes, Madam
President, | rise to speak on the bill

| think it is a good bill --

THE PRESI DENT: You may proceed,
Senat or .

SENATOR LACHMAN: I think that
Senator LaValle listened to sone of the
comments that Senator Stavisky -- who

unfortunately is not in the chanber today, so

| can't speak for her final opinion -- and
that I had made on the bill. It's a slight
i nprovenent over |last year's bill that | voted

for, and I think we voted 58 to 2 for that
bill.

| think it is a bill that is
pro-education, and at the sanme tine it does
permt the state legislator to act as a state
| egi sl ator, comrenting on what | said
yest erday regardi ng the adoption of the
budget. W are a Legislature, we have to

oversee certain things, and we have to make
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certain that good education takes place fromK
t hrough and beyond it.

It's not a coincidence that |ast
year's bill, the Board of Education did not
oppose it, the Departnent of Education does
not oppose it now, the CUNY Board of Trustees
and adm nistration don't oppose it, and even
one of the npbst progressive unions -- really
one of the nobst progressive unions in the
state of New York, the Professional Staff
Congress, has not said that they woul d oppose
this bill.

This bill gives us in the State
Legi slature the opportunity to seize the
initiative and act like |egislators and
i mprove gui delines for education as well as
for noneducational issues and health issues

such as defibrillators.

Thank you.

THE PRESI DENT: Senat or Krueger.

SENATOR LI Z KRUEGER: Thank you,
Madam President. |f, through you, the sponsor

woul d yield to one question.
THE PRESI DENT: Senat or LaVall e,

will you yield for a question?
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SENATOR LaVALLE: Yes.

THE PRESI DENT: Go ahead, Senat or
Kr ueger.

SENATOR LI Z KRUEGER: Thank you.

Senator, in your legislation it
says that a fiscal note will be secured from

the Division of the Budget. What if the
Di vi sion of the Budget doesn't want to come up
with a fiscal note? Wat happens?

SENATOR LaVALLE: Senat or, when
the -- let's assune this is law. Wen we
direct in our law for a party to do certain
t hi ngs, we expect themto do it.

Now, | don't know what el se you
woul d require of this, because we're very
clear here in what we're asking the boards to
do, the Comm ssioner, the Chancellor, and the
Di vision of the Budget. And each party
should, if this were the Iaw, they should
conply with the | aw

SENATOR LI Z KRUEGER: Thank you.

Madam Presi dent, to speak on the
bill.

THE PRESI DENT: You may proceed

on the bill, Senator Krueger.
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SENATOR LI Z KRUEGER: Thank you.

Senat or LaVall e, thank you for your
answer. And | do support your bill.

The reason | asked the question was
it was not apparent to nme that the | anguage of
the bill required the Division of the Budget
to provide a fiscal note when requested by
CUNY or SUNY or the Regents.

The reason | support your bill is
because | do believe that we should have
fiscal notes and fiscal analysis done on every
deci sion that gets made here in the state by
maj or institutions. And in fact, a
frustration of m ne has been that we pass
| egi sl ation through this house all the tine
where the fiscal notes either don't exist or,
wor se, are neani ngl ess.

W' ve passed | egislation this week
al one where a fiscal note says it will cost
the state sonmething this year and in future
years. Well, again, following up to sone
degree on your own coments and on Senat or
Vol ker's comments, isn't that ridicul ous?
We're passing costs on to localities, we're

trying to do our own budget analysis in tough
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fiscal times, and yet | think that we should
hol d ourselves to as high a standard as you
are asking our institutions of higher
education to hold thensel ves.

And so |'m concerned both that our
failure in this house to do accurate, correct
fiscal analysis of the costs of our actions --
and | amconcerned in this context that if the
Governor's agency, the Departnent of the
Budget, sinply decides that this isn't a
mandate on them this just says CUNY, SUNY,
and the Regents can't act until they get a
fiscal note, and the Departnent of the Budget
chooses not to give thema fiscal note, that
we have put themin a bind where they woul d be
frozen.

So ny question was not because |
opposed your | egislation, nmy concern was a
I i ngui stic one of nmaking sure that when this
| egi sl ati on passes, if it does in both houses,
that the Governor and his agency, the
Depart nent of the Budget, understands that
t hey have a new mandate, so to speak

And again, I'd like to take this
opportunity to highlight that we shouldn't be
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passing any legislation in the New York State
Senate that doesn't have accurate, factua
fiscal notes that, | would argue, for the
benefit of the people of the State of New York
not only show the fiscal inplications for the
State of New York, but also show the fisca
inmplications for our localities. Because on
so many different issues that we pass |aws on
here, we transfer a share of those expenses to
our localities.

Thank you very nuch, Madam
Presi dent .

THE PRESI DENT: Does any ot her
menber wi sh to be heard on this bill?

Then the debate is cl osed.

Read the | ast section.

THE SECRETARY: Section 4. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Those recorded in
t he negative on Cal endar Nunber 57 --

THE PRESI DENT: Senat or
Qppenhei mer, do you wi sh to be heard?

SENATOR OPPENHEI VER: To explain
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nmy vote, please, Madam President.

THE PRESI DENT: Al right. You
may proceed to explain your vote once you've
been recogni zed, and you are so recogni zed.

SENATOR OPPENHEI VER: | would say
that | can concur on nost issues as far as
having fiscal notes. It's been a point that I
have been maki ng for many years, and | think
it's a valid one.

My specific concern is this body
trying to nake education policy. Do we know
the value or the cost of providing Latin or
AP biology or calculus? It is sinply not a
real mthat we have expertise in. And it is
not sonething that you can set dollar anmounts
on, in ny opinion.

In nost every other area, | would
concur, fiscal notes are superb, and | would
seek them But not in the area of educational

policy. W just don't know enough in this

body.
| vote no.
THE PRESI DENT: The Secretary
wi || announce the results.
THE SECRETARY: Those recorded in
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t he negative on Cal endar Number 57 are
Senators Andrews, Diaz, Hassell-Thonpson,
Mont gonery, and Oppenhei ner. Ayes, 54. Nays,
5.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber
142, by Senator Skel os, Senate Print 557, an
act to anmend the CGeneral Obligations Law, in
relation to exoneration of certain crine
vi cti ns.

SENATOR SCHNEI DERMAN:
Expl anati on.

THE PRESI DENT: Senat or Skel os,
an expl anati on has been requested.

SENATOR SKELGCS: Thank you, Madam
Presi dent .

This bill anends the Cenera
ol i gations Law by bringi ng back the
assunption of risk doctrine in certain civil
| awsuits. The defendant, who is generally a
victimor a Good Sanaritan, would have to
prove by a preponderance of the evidence, by
showing that the plaintiff coomitted the crine

and that the defendant's actions were
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justified under the circunstances.

The crimnal then would have
assumed the risk of his injury by his
i ntentional actions against the victim

THE PRESI DENT: Senat or
Schnei der man.

SENATOR SCHNEI DERVAN: Thank you,
Madam President. Briefly on the bill.

THE PRESI DENT: You may proceed
on the bill.

SENATOR SCHNEI DERMAN: | believe
t he sponsor, for ny purposes, has been
cross-exam ned on this previously.

The reason that | have concern
about this is that sonetines, under the rubric
of being tough on crimnals, we can nake very
serious changes in the | aw with unintended
consequences that can inflict serious, serious
harm on i ndi vidual s but al so serious harm on
our system of justice.

New York already has a rule, a
common-law rule, and | would respectfully
submt that the rule currently in effect is
better than the rule proposed by this

| egislation. Currently, under conmon |aw, if
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a plaintiff is injured while engaged in
conduct that is a serious violation of |aw and
the injuries are the direct result of that
violation, a lawsuit nmay be dism ssed, but the
judge can take all factors into account.

The | egi sl ation before us woul d
change that rule and provide a nuch broader
requirenent that if the injury that was
sustai ned by the plaintiff arose during the
comm ssion of a crinme, not that the injury was
a direct result of the crime. This is a
critical distinction.

W have a law that this is an
anmendnent to of conparative negligence in
New York State. The point of the conparative
negl i gence statute, which is relatively new,
is to allow our justice systemto take into
account every possible factor. The statute
we're voting on now would permt, for exanple,
i f sonmeone was runni ng down the street having
commtted a robbery and the police were in hot
pursuit, a vigilante who just didn't like the
| ooks of the fleeing felon, frompulling out a
gun and killing them

And there would be no possibility
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that a court could consider the relative
merits of the claim could take into account
the fact that this was a felon, could take

into account the need to stop the person.

This is an anti-denocratic bill in
t he nost fundanmental sense. It stops judges
and juries fromconsidering all the facts. It

i nposes a legal requirenent that |limts the
systemof justice inits ability to take into
account all possible factors.

It's inportant for us to bear in
m nd our | aws do not just protect good people.
Qur | aws protect everybody. And sonmeone may
be doing a bad act and that bad act very well
may require that any claimagainst that -- by
t hat person agai nst soneone who injured them
be thrown out. But let's let the comon-I| aw
rule apply. Let's let the courts consider al
factors.

This bill would prevent the courts
fromconsidering the factors now that have | ed
to frequent dism ssals of |awsuits by those
accused of crines against those who have
injured themin the course of the comm ssion

of those cri nes.
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The bottomline is that the system
ri ght now, subject to sone judicial decisions
which | disagree with and which we can al
criticize, works pretty well. This bill would
throw out the baby with the bathwater. There
woul d be peopl e who deserve to be puni shed who
woul d go without punishnment if this bill is
passed.

There woul d be people who inflict
har m di sproportionate to the need to stop a
crime, without any regard to the need to stop
a crine. Because, again, the |anguage of the
proposed bill is that if the injury was
sustai ned by the plaintiff arose during the
comm ssion of the crinme. That can include
fleeing fromthe scene of the crine.

This opens the door to a | ot of
peopl e who are comm tting bad acts going free.
You don't have to be interested in protecting
crimnals to oppose this bill. | strongly
support the common-law rule in existence now
that enables a judge to dismiss a case if they
find that a felon commtting a serious
violation of the |aw suffered an injury that

was a direct result of that violation.
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That's the aw now. | don't see
any reason to change it. And | know t hat
there will be cases, the | aw of unintended
consequences being what it is, where this
statute would prevent civil actions against
peopl e who really should be brought to justice
for their m sconduct.

I"mgoing to vote no. | encourage
everyone el se to vote no.

Thank you, Madam Presi dent.

SENATOR SKELGCS: Madam Pr esi dent .
THE PRESI DENT: Senat or Skel os.
SENATOR SKELGCS: Normal Iy | don't

get up and respond, because | know Senat or

Mor ahan wants to nove the session al ong today.
But you're al nost correct, Senator

Schnei derman. And sone of your conments

perhaps are a bit dramatic in their scope.
Nunber one, this is not just

i ntended as a hard-on-crimnals piece of

| egislation. What it does is it says under

certain circunstances individuals who commt a

crinme should not be able to get a w ndf al

civil judgnent because the injury occurred

during the comm ssion of the crine.
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| think you should note in the
| egi sl ati on that whatever the response is to
the crimnal activity, it has to be
justifiable pursuant to Section 35 of the
Penal Law. So the exanple that you used, if
the police are in hot pursuit and a vigilante
appears and shoots the crimnal dead or
injures himseverely, | don't believe that
t hey woul d be successful by a preponderance of
evi dence to have the assunption of risk
doctrine applied under these circunstances
that you laid out.

THE PRESI DENT: Senat or
Schnei der man.

SENATOR SCHNEI DERVAN: Thank you,
Madam Pr esi dent .

| appreciate the sponsor's
comments. And | |ove being called al nost
correct by Senator Skelos. That is a very
hi gh conpl i nent, given the source.

My reading of the statute is
sonewhat different. And | do think that
partly this is exactly why | believe in
| eaving nore latitude to judges. | do not

think that Article 35 of the Penal Law woul d
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necessarily require a court to dismss an
action under those circunstances.

And once again, we have a
common-law rule that is working pretty well,
and | think we have to exercise great care in
entering an area where we have opened the door
to a court's consideration of every possible
factor to |l ook for that one case that | can't
think of now, if ny exanple was wong -- that
one case that even Senator Skelos can't think
of now -- where an injustice would be done
because we won't allow the courts to take into
account all of the possible factors.

Thank you, Madam Presi dent.

THE PRESI DENT: Senat or Krueger.

SENATOR LI Z KRUEGER: Thank you,
Madam President. |f the sponsor would yield
to a question.

THE PRESI DENT: Senator, will you

yield for a question?

SENATOR SKELCS: Yes.

THE PRESI DENT: You may proceed,
Senat or .

SENATOR LI Z KRUEGER: Thank you.

Per haps Senat or Schnei derman, in
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his just closing statenent, started ny
question for me. W changed the state law in
1975. Your neno in support of your

| egi slation says "This bill was drafted in
response to the grow ng nunber of cases
brought by crimnals seeking civil negligence
damage awards against their victins."

It's 27 years -- alnost, really,
28 years since we changed the law in 1975.
What is the evidence that we need this | aw?
How nmany of these cases have been going
t hrough where juries and judges have not nade
the correct decision of fairness under the
exi sting | aw?

SENATOR SKELGCS: A nunber of the
cases are old. There are nore recent cases,
and we'd be happy to send themto you.

SENATOR LI Z KRUEGER: Madam
President, through you, thank you. If the

sponsor could continue to yield.

THE PRESI DENT: Senator, will you
yi el d?

SENATOR SKELCS: Yes.

SENATOR LI Z KRUEGER: Thank you,

Senat or Skel os.
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SENATOR SKELGCS: If | could just
conment .

SENATOR LI Z KRUEGER: Pl ease.

SENATOR SKELGCS: Senat or Bal boni

nmentioned to ne, and he could probably cite it
for you and even autograph his St. Johns Law
Revi ew article exactly on this subject. And
|"m sure at any point Senator Bal boni could
repeat it verbatimto the entire assenbl age
here today if you would so wish. Wthin the
two-hour limtation that we have.

(Laughter.)

SENATOR LI Z KRUEGER: Madam
President, through you, on the bill.

THE PRESI DENT: You may proceed
on the bill, Senator

SENATOR LI Z KRUEGER:

Unfortunately, because | don't think I have
time to read Senator Bal boni's paper before
the vote today, | will vote no today.

But I will keep an open mnd after
havi ng an opportunity to review the data, that
perhaps the next time this |egislation cones
up we could have a nore educated di scussion

with all of us having a chance to share the
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data before it cones to the fl oor

Thank you, Madam Presi dent.

THE PRESI DENT: Senat or Bal boni .

SENATOR BALBON : Madam
President, very quickly.

This Legi sl ature has addressed this
i ssue many, many times before. The
di scussions with Senator Dol linger go on for
pages and pages and pages.

But | et nme be very cl ear about
this. Senator Skelos is right, Senator
Schneidernman is wong. Let nme tell you why.

Because in Senator Schneiderman's
saying "consider all the facts,” what he's not
telling you or not even acknow edgi ng i s that
litigation is expensive. Not the outcones of
litigation, litigation itself. And that's the
poi nt of Senator Skelos's bill and of simlar
bills that |1've carried and ot her people in
t hi s chanber

Agai n, we have this huge financial
crisis. Every sector, whether it's nedica
mal practi ce prem uns, whether it's schoo
di stricts, insurance conpanies, auto rates,

everybody is tal king about litigation costs.
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But yet in this state we're still going to
hold on --

THE PRESI DENT: Senator -- excuse
me, Senator Bal boni .

Senat or DeFranci sco.

SENATOR DeFRANCI SCO W |
Senat or Bal boni yiel d?

SENATOR BALBON : Yes, | woul d.

THE PRESI DENT: You may proceed,
Senat or DeFranci sco.

SENATOR DeFRANCI SCO Senat or,
did you go to | aw school ?

(Loud audi ence reaction.)

SENATOR BALBONI : Did I go to | aw
school ?

Madam President, 1'd like to say
that | guess sone of us were out very late
| ast cel ebrating the victory of a certain
col | ege upstate, and therefore perhaps our
equi | i brium has been tai nted.

SENATOR DeFRANCI SCO A serious
question. If you' d answer this question.

THE PRESI DENT: Senat or Bal boni ,
t hat was nonresponsi ve.

Senat or DeFr anci sco.
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SENATOR DeFRANCI SCO The
question is this. Having no court system
woul d save a lot of nobney in litigation.

Don't you agree that there is a place in this
worl d, this country, to resolve di sputes by
way of litigation?

SENATOR BALBON : Madam
President, through you, no, | do not. Not
when you've commtted a felony, John. That's
t he deal .

When you step outside the
boundari es of society to flaunt the rul es of
our society, you have no place in the court
system That's the point. And why can't we
say, on this floor, you don't have a right to
use the courts if you' ve commtted a fel ony?
You don't.

You can't tell nme that in the
exanpl es that Senator Schnei derman has tal ked
about, where there's a crimnal act, where you
go and you shoot sonebody, that the argunent
follows, well, then you | ose the deterrent
effect if you don't have the ability to sue
t he person who conmits a crimnal act against

the crimnal, in the case of shooting a
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fl eeing felon.

That is a specious argunent at
best, because the deterrent effect does not
cone froma lawsuit, it comes fromcrimna
prosecution. That's comobn sense.

The point here is that litigation
is expensive. Litigation is what drives
costs. So for the felon in this state, let's
say no. Let's say you're not entitled to get
to our courthouse, you're not entitled to
flaunt our rules and then cone back and use
t hem

THE PRESI DENT: Senat or
DeFranci sco, why do you rise?

SENATOR DeFRANCI SCO. I'd like to

see if he woul d answer another question.

THE PRESI DENT: Senat or Bal boni ,
will you yield for a question?

SENATOR BALBON : Yes.

SENATOR DeFRANCI SCO Does it

matter to you whether or not the felon has
been convicted of the felony before these
rul es apply?
SENATOR BALBON : Yes, it does.
SENATOR DeFRANCI SCO So if you
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are not convicted of a felony --

SENATOR BALBONI : Then you' re not
a felon.

SENATOR DeFRANCI SCO -- even
t hough it | ooks like fel onious behavior by the
facts, you would be allowed to recover under

t hese ci rcunst ances?

SENATOR BALBON : Madam
President, through you, I'msure that the
Senator is aware -- because | know he went to
| aw school -- that any type of case that would

be brought under this statute that Senat or
Skel os proposes, you have to be convi ct ed.

And, secondly, it would be brought
by a notion for summary judgnent at the outset
of the trial, or a notion to dism ss. That
woul d be considered by a judge. A judge, of
course, would nake the determ nation, not only
whet her or not the person was convicted of a
felony but, secondly, if the act that was the
subject matter of the |lawsuit occurred during
the conm ssion of the felony. There's a
two-part analysis that's done.

And the point of this statute is

that you don't have to go to depositions, you
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don't have to go to the cost of litigation,
you don't have to go to jury trial. | have
tried these cases, ridicul ous cases where the
person did not belong in court. It cost the
County of Nassau back then literally tens of
t housands of dollars to defend this thing over
time, and that was wong. Because they
commtted a felony. It shouldn't have been in
t he courtroom

Anyway, Madam President, with that,
this bill is a very inportant bill. It sends
a great signal. And | believe it should be
passed forthwth.

Thank you very nuch

THE PRESI DENT: Senator Diaz.

SENATOR DI AZ: Thank you, Madam
President. On the bill.

THE PRESI DENT: You may proceed
on the bill, Senator D az.
SENATOR DI AZ: | never thought

that | would see what | have seen today. And
| have seen sonething very interesting here.

| amnot a lawer. | amnot going
to law school. | amnot a trial lawer. | am

sinply a reverend that ran for office
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believing that he will cone here to try to
protect the victins and not the crimnals.

I"mhere to protect the victinmns.
Crim nals have been protected for so |ong.

And to tell soneone -- to tell soneone that
they could get a gun, they could go into ny
house to rob ne and then, if | do sonmething to
them they could sue ne, why don't we better
tell them Here's ny daughter, here's ny

wi fe, help yourself?

This is outrageous to conme here
trying to protect the crimnals. Crimnals
should go to jail. That's where they bel ong.
That's where they belong. And not -- and we
shoul d not be here protecting crimnals and
sendi ng them nessages telling themthat they
can go ahead and do whatever they're doing in
our comunity.

Senat or Skel os, that's a good bill.

Senat or Bal boni, I'mw th you.

My fellow over there, I"'msorry for
you.

Thank you very nuch

(Laughter.)

THE PRESI DENT: Does any ot her
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menber wi sh to be heard on this bill?

Senat or Schnei der man.

SENATOR SCHNEI DERVAN: Thank you,
Madam Pr esi dent .

| think -- listen, we're -- we
sonetines get a little bit carried away here.

| just want to say, in closing,
that we are addressing a serious issue and
t hat everyone here should take a very cl ose
| ook at what this statute provides.

The jurors fromny district and
from Senator Bal boni's district and Senat or
DeFranci sco's district who take an oath to do
justice, when they take every factor into
account | believe have the ability to assess
whet her or not soneone should be allowed to
bring a cl ai m because the claimarose in
connection with that person commtting a
crime.

But | would urge everyone to
consi der the breadth of the statute. This
does not just exonerate victins. M good
col | eague, this is not about victins of
crines. This exonerates -- or prevents,

protects fromliability vigilantes, third
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parties who just mght decide that soneone who
didn't even commit a crinme -- because | ook at
the statute. It could be soneone attenpting
to coormit a crine. And sone third party --
forget about the jury, forget about the judge,
can never be brought to court. No one can
even hear that claimif sonmeone dies or
sonmeone i s paral yzed.

This statute is an extrenely broad
statute. And | do not think that ny good
friend Senator Bal boni, upon reflection,
real ly does believe that you don't have access
to our civil justice system to the courts of
this nation, if you commt a crine.

Renenber, there are a | ot of very
bad people out there who are protected by our
| aws. They say hard cases nmake bad | aw.

Wll, there are a lot of times in which there
are decisions that are nade that | have
troubles with, but ultinmately, for the | ast
several hundred years, the right to take your
case to a judge and jury has been as inportant
a part of our system of government as any

ot her.

And, arguably, this is what has
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defined our nation and nade us a success where
many ot her experinments in denpocracy and
republ i can forms of governnment have fail ed.
Everyone has access to the courts,
everyone shoul d have access to the system of
justice. It doesn't nmean they win, and it
doesn't nean it's an expense-free enterprise.
But, frankly, denocracy is very, very
expensive. Dictatorships are a | ot cheaper.
| support denocracy. Let's not
rush to change the | aw that doesn't need
changing. Let's not prevent any one person

who shoul d be subject to liability from being

haul ed before the bar of justice. | urge a no
vot e.
THE PRESI DENT: Senat or Kuhl .
SENATOR KUHL: Yes, Madam

President, just a point of information. Could
you, the desk or the Journal Cerk tell me how
many tinmes M. Schnei dernman has spoken on that
bill?

| believe it was three tinmes, and
that's a violation of the rules. But | did
not want to raise the issue, I wanted to

provi de himthe courtesy.
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| would just rem nd the nenbers of
the house that in fact there is a rule that a
person can only speak on a bill tw ce.

Thank you, Madam Presi dent.

THE PRESI DENT: Thank you,
Senat or Kuhl .

Read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect on the first of
Novenber .

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE PRESI DENT: Senat or
DeFranci sco, to explain your vote.

SENATOR DeFRANCI SCO I just want
to explain ny vote.

The fact of the matter is in civil
litigation there's a systemthat we have that
| think makes a | ot of sense. |It's called
conparative negligence. That you're judged
based upon what you've done, whether you're
negl i gent or not negligent.

And to have a bl anket rule that
you're always considered to be at fault no

matter what the circunstances may be, based
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upon anot her proceeding, | think is wong.
Judges are there to make sure the
rules are applied. There's appellate courts
to make sure the rules are applied. Blanket
rules may take care of nobst of the cases that
everyone feels are outrageous, but it also is
going to hold in its net those cases that
aren't outrageous where sonmeone's conparative
negl i gence shoul d have been taken into account

in a civil proceeding.

| vote no.
THE PRESI DENT: The Secretary
wi || announce the results.
THE SECRETARY: Those recorded in

t he negative on Cal endar Nunber 142 are
Senat ors Andrews, DeFrancisco, Dilan, Duane,
Hassel | - Thonpson, L. Krueger, Montgonery,
Par ker, Paterson, and Schnei derman. Ayes, 49.
Nays, 10.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber
259, by Senator Kuhl, Senate Print 2558A, an
act authorizing the Comm ssioner of Genera

Servi ces, on consent of the Comm ssi oner of
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t he Departnent of Transportation, to transfer
and convey.

SENATOR SCHNEI DERMAN:
Expl anati on.

THE PRESI DENT: An expl anati on

has been requested, Senator Kuhl.

SENATOR KUHL: Yes, Madam
Presi dent .

This is a very sinple-oriented
bill. It allows or gives --

THE PRESI DENT: You may proceed,
Senat or .

SENATOR KUHL: This bill, if

passed, woul d give the Comm ssioner of the

O fice of General Services the permi ssion to

transfer a parcel of land currently owned by

the State of New York to a municipality. 1In

exactness, it would be the County of Steuben.
THE PRESI DENT: Senat or

Schnei der man.

SENATOR SCHNEI DERMAN: Yes, thank
you. |If the sponsor would yield for a
questi on.

THE PRESI DENT: Senat or Kuhl ,
will you yield for a question?
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SENATOR KUHL: Yes.

THE PRESI DENT: You may proceed,
Senat or Schnei der man.

SENATOR SCHNEI DERMAN: | wonder
if the sponsor could tell us what's the cost
of this transaction, how nuch noney is being
provi ded.

SENATOR KUHL: There's no
provisions for the transfer of any funds that

| know of, Senator.

SENATOR SCHNEI DERMAN: Thr ough
you, Madam President. Is it anticipated
that --

THE PRESI DENT: Senat or Kuhl ,
will you yield for a question?

SENATOR KUHL: Yes.

THE PRESI DENT: You may proceed

with a question, Senator Schnei derman.
SENATOR SCHNEI DERVAN: Thank you,
Madam Pr esi dent .
Do we have any information at al
as to the value of the land that is to be
conveyed?
SENATOR KUHL: No.
SENATOR SCHNEI DERMVAN: Thr ough
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you, Madam President, if the sponsor would

yield for one final question.

THE PRESI DENT: Senat or Kuhl ,
will you yield for a final question?
SENATOR KUHL: I'd be happy to

yield for a question.

THE PRESI DENT: You may proceed,
Senat or Schnei der man.

SENATOR SCHNEI DERMAN: How, i f
t he sponsor knows, is a determ nation to be
made during this period of fiscal crisis as to
the value of the land that is being conveyed
through this statute?

SENATOR KUHL: Vell, Senator, |I'm
sure you're aware of the Public Lands Law --
in particular, Section 34 -- which authorizes
t he conveyance by the Conmm ssioner of Genera
Servi ces of parcels of property owned by the
state to municipalities for basically genera
pur poses -- transportation, things of that
nat ur e.

There is no provision to allow for
the transfer of property for a transfer
station of garbage. This bill would allow

that to happen.
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Currently, there is a piece of
property which is right in the way of an
interstate highway systemthat is being
proposed. It's the intersection of |1-86 and
[-99, which is about 6 mles north of the
Pennsyl vani a border and runs through Steuben
county. The county operates a transfer
station at that | ocation right now The
hi ghway woul d take that transfer station out
of existence. It will be taken by certainly
em nent donai n.

The county has a wish to
reestablish and relocate that transfer
station, so the state is -- has a piece of
property that is not being used. It is
essentially a surplus piece of property. But
there is no statutory provision under the
current law that allows for this transfer from
the state to the county for this particular
pur pose.

Now, you will note in the
| egi slation that's proposed that should the
pur pose for which this parcel is being
conveyed ever cease, that the property then

reverts back to the State of New York. So it
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is essentially a tenmporary transfer for a
publ i c purpose which is not authorized under
the current Public Lands Law, particularly
Section 34.

SENATOR SCHNEI DERVAN: Thank you,
Madam President. On the bill

THE PRESI DENT: You may proceed
on the bill, Senator
SENATOR SCHNEI DERMAN: My

understanding of the law that we're
di scussing, or the area of law that we're
di scussing, is that there is a requirenent for
fair conpensati on.
The statute before us requires that
t he conveyance of the land is to be nade at
such time and on such terns and conditions as
t he Conmi ssioner of General Services nmay fix
and determ ne, including paynment of such
consi deration as the Conm ssioner of Genera
Services deternmines to be fair and equitable.
I think the concern that has
expressed by sonme is that this is sonething
that violates what | suppose Senator Vol ker
was referring to earlier when he stated that

when we all ocate noney or do things that cost
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noney, we shoul d know what we are allocating
it for.

It would be good for us to know
bef ore we pass | egislation how nuch noney is
actually involved. | don't know the standards
by which the comm ssioner is going to nake
this determnation. It sounds as though this
is certainly something that is for a worthy
muni ci pal pur pose.

But | think, in keeping with the
debate that's gone on earlier today, the tines
do require us to be cautious about the anmpbunts
of noney that are involved in any such
undertaking, and it would be prudent for us to
find out how nmuch noney is involved when we're
maki ng transfers of this type.

Thank you, Madam Presi dent.

THE PRESI DENT: Does any ot her
menber wi sh to be heard on this bill?

Then the debate is cl osed.

Read the | ast section.

THE SECRETARY: Section 5. This
act shall take effect inmmediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)
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THE SECRETARY: Ayes, 509.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

267, by Senator Gol den, Senate Print 1504 --

SENATOR SKELGCS: Madam Pr esi dent,
woul d you please lay that bill aside at the
request of the Mnority. For the day, lay it
asi de for the day.

THE PRESI DENT: The bill is laid
asi de for the day, Senator.

THE SECRETARY: Cal endar Nunber
311, by Senator Sal and, Senate Print 1917, an
act to anmend the Family Court Act, in relation
to evidence of child neglect.

SENATOR HASSELL- THOVPSON:
Expl anati on.

THE PRESI DENT: Senat or Sal and,
an expl anati on has been requested.

SENATOR SALAND: Thank you, Madam
Presi dent .

Madam President, this bill proposes
to take the current |anguage, which deals with
sonmebody who regularly and voluntarily

participates in a drug or substance abuse
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program where that person woul d ot herw se be
accused of neglecting a child, and says that

i nstead of naking the determ nation as to
whet her that person has voluntarily and
regularly participated in such a programin
the fact-finding section, what this would
propose to do would be to place it under
Section 1052 of the Famly Court Act in the
di spositional section.

The essence of what this is about
is that it effectively -- the ability to
all ege that one is voluntarily and regularly
engagi ng in a substance and al cohol abuse
program effectively serves as a nmeans by which
to at least initially obviate the negl ect
proceedi ng that woul d ot herwi se occur where
sonmebody has neglected their child, allegedly
due to m susing drugs or alcohol to the extent
that that person |oses the self-control of his
or her actions.

The idea behind this is that it
woul d be in the best interests of the child
and in fact for the famly to have the ability
to have a situation in which the court would

nonitor and be able to effectively determ ne
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that the person is not nmerely using their

vol untary attendance at a drug rehab program
in essence to get out fromunderneath a

negl ect petition.

This woul d effectively require sone
meani ngful participation in the program and
avoi d what woul d otherwi se be the use of an
affirmati ve defense to squel ch a negl ect
petition.

There have been cases in which this
has in fact occurred. This in part, | think,
reflects the reality of attenpting to dea
with situations that far too frequently occur
within our system and in part | would al so
think would reflect sone of the changes we
made when we adopted the ASFA |l egislation in
early 2000 in which we dealt with issues at
that time which effectively said in New York
thereafter the safety and well-being of a
child woul d have prinmacy in terns of
determ ning these types of proceedi ngs and
that, while fam |y preservation certainly
remai ned critically inmportant, not where it
j eopardi zed a child' s well-being.

THE PRESI DENT: Senat or Krueger.

Candyco Transcri ption Service, Inc.




1817

SENATOR LI Z KRUEGER: I will
yield to Senator Vel manette Montgonery, if

that's all right with the chair.

THE PRESI DENT: Senat or
Mont gonery.

SENATOR MONTGOMVERY: Yes, Madam
President, |I'mjust going to speak on the

| egi sl ati on.

I think we've seen this before.

W' ve had debates and di scussions about it
with Senator Saland. And | just want to point
out that | understand that Senator Sal and
seeks to address the safety of children whose
parents are found to be in this position.

But one of the problens that |'ve
raised with this is that we are renoving for
parents a carrot which says that in order to
be eligible to be reunited with the child or
to continue and not be charged wi th abuse or
negl ect, you nust participate in a program for
rehabilitation and treatnent.

So by not putting it on the front
end, and by there not being an assurance that
the decision will go in favor of the parent

even if they participate, it renpves an
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incentive, it seens to nme, for those people
who m ght be hel ped by treatnent to go and
seek treatnent by virtue of the fact that they
will be allowed to continue to be with their
chi I dren.

So |'mopposing this, even though
Senat or Sal and is proposing that the
di spositional phase of the case is when the
factor of drug treatnent conmes into play,
rather than the initial phase.

So I"'mgoing to continue to oppose
this | egislation, Madam Presi dent, because |
think that we stand a chance of in fact
di scouragi ng parents to go into treatnent and
rehabilitation.

Thank you.

THE PRESI DENT: Senat or
Hassel | - Thonpson.

SENATOR HASSELL- THOVPSON: Thank
you, Madam President. |If the sponsor woul d
yi el d, Senator Sal and.

THE PRESI DENT: Senator, will you
yield for a question?

SENATOR SALAND: Yes, Madam

Pr esi dent .

Candyco Transcri ption Service, Inc.




1819

THE PRESI DENT: You may proceed,
Senat or .

SENATOR HASSELL- THOVPSON:

Senat or Sal and -- through you, Madam

President -- has there been any thought to the
i npact that this | aw may have on those
prograns and the individuals who use thenf

SENATOR SALAND: I woul d think
that they in fact would have a very benefici al
i npact on the individuals that use them
i nasmuch as there would be, in effect, an
equal sign that voluntary and regul ar
partici pati on woul d have to equal rmeani ngful
partici pation.

The idea behind it being that that
nmeani ngful participation woul d assi st the
famly in sustaining the famly unit and
really would be in the best interests of the
child and that it would not nmerely be an
effort to try and avoid what occurs in
conjunction with a negl ect proceedi ng, making
it into an adversarial proceeding in which the
i dea i s w nning.

| don't think the idea is w nning.

Whet her you be the respondent or the
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petitioner, the idea is what's in the best
interests of the child.

And | would think that this would
very much be in the best interests of the
chi | d.

SENATOR HASSELL- THOVPSON: Madam

President, if the sponsor would continue to

yi el d.

THE PRESI DENT: Senator, will you
yi el d?

SENATOR SALAND: Yes, Madam
Presi dent .

THE PRESI DENT: You may proceed,
Senat or .

SENATOR HASSELL- THOVPSON: So,

Senat or Sal and, are you saying to ne that you
do not believe that this bill renoves the
regul ar and voluntary partici pation?

Because ny under st andi ng or ny
interpretation of this bill is that you are
| egi sl ati ng as opposed to allow ng for
vol untary partici pation.

SENATOR SALAND: No, what this
woul d say woul d be that to the extent that

sonmebody is regularly and voluntarily
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participating -- and let nme get the exact
| anguage here so that | nmake sure that you and
| are both on the sane page.

If you | ook at page 2, under
Section 1052, down around lines -- the
begi nning on line 17, "whether the respondent
has enrolled in a recognized rehabilitation
programand is participating thereinin a
regul ar and satisfactory manner."

Sati sfactory, neaningful -- | used
the term"neaningful.” | would think that the
two woul d be somewhat simlar.

And if you take a | ook at the
section before that, which is i mediately
above that, that deals with Section 1046 of
the Fam |y Court Act, which is the section
that deals wi th evidence.

And the kind of conduct that
they're tal king about there I would think sort
of speaks for itself. You know, "Proof that a
person repeatedly m suses a drug or drugs or
al coholic beverages to the extent that it has
or would ordinarily have the effect of
producing in the user thereof a substantia

state of stupor, unconsciousness,
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i ntoxi cation, hallucination, disorientation or
i nconpet ence, or a substantial inpairnent of
judgnment or a substantial manifestation of
irrationality, shall be prim facie evidence
that a child of or who is the | ega

responsi bility of such person is a neglected
child."

And | propose to take out "except
that such drug or al coholic beverage m suse
shall not be prinma facie evidence of negl ect
when such person is voluntarily, regularly
participating in a recognized rehabilitation
progrant and say that you wei gh that type of,
| think, extraordinarily poor and lacking in
parental ability -- if not in just genera
parental good sense -- conduct, and you bring
that to the end of the equation and say: W
want you to be the guardi an, the parent, the
gl ue that hel ps your child get through life
and get through |ife capably. In your
condition, you can't do that. So we think
that it's inperative that you not nerely agree
to voluntarily participate in a program but
that participation be neaningful or -- again,

using the termin the bill -- satisfactory.
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Participating in a satisfactory manner.
And | think that that is critically
i mportant to the best interests of the child.
SENATOR HASSELL- THOVPSON: Madam

Presi dent, through you.

THE PRESI DENT: On the bill?

SENATOR HASSELL- THOVPSON: Not
yet.

THE PRESI DENT: Do you have

anot her question?

SENATOR HASSELL- THOVPSON: If the
Senator will continue to yield.

THE PRESI DENT: Senat or, do you
yi el d?

SENATOR SALAND: Yes, Madam
Presi dent .

THE PRESI DENT: You may proceed,
Senat or .

SENATOR HASSELL- THOVPSON: Thank

you, Madam Presi dent.

Senator, can you, for me, in the
terms -- since you are the sponsor of the
bill, can you help nme to understand what you
nmean by "satisfactory” and how t hat woul d be

deternmined as a | egi slator versus soneone who
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is fromthe nedical profession?

SENATOR SALAND: | don't pretend
to sit as a judge. | think the judge, when he
or she takes the totality of the
ci rcunstances, will have the ability. It's
al nrost, you know, what is a reasonabl e or
prudent person standard. | think a judge
has -- we don't define what is reasonabl e or
prudent when we put that standard in | aw.

But very simlarly, | think what a
court determ nes to be satisfactory, whether
that person is participating in a satisfactory
manner -- and | woul d assune that that would
mean not nerely regul ar attendance but
attendance in a fashion in which the end
result is that this person has the ability to
avoi d the kinds of behavior that | referred to
bef ore under 1046 and neaningfully relate with
his or her child in a fashion, again, that
woul d be in best interests of the child.

But that would cone fromthe
totality of the circunstances as the court
woul d determ ne at that tine.

SENATOR HASSELL- THOVPSON: Madam

President, through you, if the sponsor would
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continue to yield.

THE PRESI DENT: Senator, will you
yi el d?

SENATOR SALAND: Certainly.

THE PRESI DENT: You may proceed.

SENATOR SALAND: Let ne al so add,

Senator, that this tal ks about prina facie.
nmean, once you establish prima facie, or once
you create the ability to -- once you' ve
stated your case, you effectively then are
transferring the burden over to the other
party.

So in this case where |I'm
elimnating the | anguage about prim facie
evidence, in effect what I"'msaying is |'m
taki ng that out of the mx, not going forward,
and |'mjust saying the time for you to go
forward will be at the end of the hearing,
that we're not going to give you effectively
that ability at the begi nning of the
pr oceedi ng.

SENATOR HASSELL- THOVPSON: So ny
question that you agreed to yield to, are you
stating that without this |anguage that judges

now faced with these cases do not have the
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ability to make reasonabl e or satisfactory
assessments using -- | think your words --
meani ngful participation such as regul ar
attendance, et cetera, et cetera?

SENATOR SALAND: No. What |'m
saying is that there is a divergence on howto
deal with this particular section.

There's at | east one court that has
said that in fact the refusal of a parent to
engage i n neani ngful participation in a
program constitutes in and of itself neglect.
That is in a recorded case; | don't recal
whether it was a Fam |y Court case or an
Appel | ate Divi sion case.

There are other courts who have
construed this to nean once you show t hat
you're voluntarily and regularly
participating, that you have effectively made
your case, and it prevents the presunption
ot herwi se set forth with regard to negligence
from goi ng forward.

SENATOR HASSELL- THOVPSON: Madam
President, if the Senator would continue to
yi el d.

THE PRESI DENT: Senat or, do you
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yi el d?

SENATOR SALAND: Yes, Madam
Presi dent .

THE PRESI DENT: You may proceed,
Senat or .

SENATOR HASSELL- THOVPSON: Thank

you, Senator. Thank you, Madam Presi dent.

I n past debates, Senator Sal and,
you used the term"immunity bath" for the
protecti on which respondents now have under
t he | aw.

However, current |aw states that if
any evidence that the child' s physical,
mental, or enotional condition is inpaired or
i n danger of being inpaired, the proceeding
may continue. Can you help nme with that?

SENATOR SALAND: You may recal
when | used that, | said it really doesn't

fit. And if you' re |looking at the transcript,

I"'mw lling to bet you can find that.

SENATOR HASSELL- THOVPSON: Yes, |
do.

SENATOR SALAND: So | said it

really doesn't fit, but it was sonething akin

to an immunity bath. And |I used that for |ack
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of any other termat the tine.

So what is the rest of your
questi on?

SENATOR HASSELL- THOVPSON:
Current |law. Because nmy concern with this
bill -- I'"msorry, Madam President, through
you. And | really was trying not to go on the
bill, because | want to continue to ask you
just a couple of nore questions.

THE PRESI DENT: Senator, will you

yi el d for another question?

SENATOR SALAND: Yes, Madam
Presi dent .

THE PRESI DENT: You may proceed,
Senat or .

SENATOR HASSELL- THOVPSON: Thank
you.

See, ny contention is that, nunber
one, we're taking a certain judicial
di scretion fromjudges in the courts in sone
of the legislative initiatives in this bill
Secondly, it appears that this bil
renoves voluntary participation in al cohol and
drug rehab progranms as what | consider to be

an affirmative defense for child negl ect
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proceedings. And it instead authorizes the
court to consider such participation in the
di sposition phase of the proceeding. And it
al so allows the court to require such
participation in dispositional orders.

To ny question. There are concerns
that parents who | ack sufficient financial
resources to provide thensel ves with adequate
counsel end up losing on both ends. And --

SENATOR SALAND: Let ne say that
with regard to the first part of your coment,
| would agree with you insofar as it does, and
it was ny intention to do away with the
affirmati ve defense.

| woul d, however, beg to differ
with you --

SENATOR HASSELL- THOVPSON: [''m
sorry, | couldn't hear you. And | apol ogi ze
for your coll eagues.

Madam Pr esi dent .

SENATOR SALAND: Madam Pr esi dent .

THE PRESI DENT: Senat or, do you
yi el d?

SENATOR SALAND: Yes, | vyield.

But | believe it's a question of order. The
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Senat or cannot hear ne.

| think what | had just said was
something to the effect of I would concur with
your observation that it does away with the
affirmati ve defense, and that is something
whi ch, quite candidly, | had hoped to
acconplish with this bill.

But | woul d disagree with your
contention that it denies discretion to the
court. | think, if anything, it provides nore
di scretion to the court.

| have a confort level with that.
And sone people may not have a confort |evel
with that. And it nay well reflect the fact
that 1've at sone tinme in ny life spent a |ot
of time practicing and handling these types of
cases in Famly Court.

But you then went on to say
sonmet hing el se, Senator, and | don't quite
recall what that sonmething el se was.

SENATOR HASSELL- THOVPSON: What |
was saying was -- if | may, Madam President --
there are concerns that parents who | ack
sufficient financial resources to provide

t hensel ves with adequate counsel will be
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unabl e to navi gate through the confusing

Fam |y Court system and it potentially sets
up a situation where children may be forced to
stay in foster care |onger and may even | ead
to cases where parents' rights are term nated.

SENATOR SALAND: There is
certainly no desire to have children | anguish
in foster care longer. | nean, that's not
what this is about.

And | would just nerely say to you
what ever is the extent of representation
that's being provided now woul d not in any
way, shape, or formbe inpaired by this bill

Al this bill does is say we w |
entertain this issue, not at the begi nning of
t he proceeding -- and whonever the counse
m ght be at the begi nning of the proceeding
woul d assunedly be the same counsel at the end
of the proceeding -- we will entertain it at
the end or dispositional phase of the
pr oceedi ng.

And it would be ny hope, ny very
serious and fervent hope, that as part and
parcel of that dispositional hearing that the

court would say where that parent has
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partici pated and participated nmeaningfully or
satisfactorily, as the case would be, that
it's working. And we very nuch want to
maintain that famly unit, to preserve that
famly unit.

In other instances the court may
say, Unless you're going to participate nore
meani ngful ly, we're going to renove your
child. O the court may say, Yeah, we'l
renove your child, you take -- you participate
in the program and show t hat you nean it and
we' Il be back in court six nonths from now,
and hopefully then | can nake the order
returning your child to you, and you'll both
benefit fromit.

As | said, | don't profess to be a
judge. But nonethel ess, cases are determ ned
on their facts. And | think these cases are
nore than facts, they involve famlies. And I
think the court has to have the ability to
assi st when we're tal king about children. And
| believe this is a tool to acconplish that.

SENATOR HASSELL- THOVPSON: Thank
you. That's the point at which I want to

speak on the bill, Madam President.
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THE PRESI DENT: You may proceed
on the bill.

SENATOR HASSELL- THOVPSON: Thank
you.

Senat or Sal and, you know, | appl aud
your efforts in this bill and in many ot hers,

and certainly sone that Senator Meier has put
forward, since | have been here in the State
Senat e.

But | always am concerned t hat
somewhere in here the incidences of parents
who are substance abusers are sonmehow | ost in
an attenpt to save children

And certainly it has been, fromny
own many years of professional experience
working with these parents, that children have
been ny greatest concern. | have been the
great est advocate for children under these
ci rcunstances. And working with wonen for at
| east 20 of the last 25 years of ny career,
wor ki ng specifically with wonen and chil dren
of substance abusers, | have had sone
experience with nany of these cases and
certainly have represented both children and

parents in the courts.
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And so | don't want anyone to
construe ny concern about the |egislation as
not bei ng one who is not concerned about

chil dren, because certainly I am But | am

concerned that this particular bill creates a
di sincentive for parents to enroll in
subst ance abuse rehabilitation programs. It

does not give parents or guardians credit for
their actions in the fact-finding portion of a
negl ect proceedi ng, but rather sinply takes
program participation into account in the

di spositional phase, |ike any other

ci rcunst ance.

This legislation fails to consider
the fact that many of the respondents do not
have noney for an adequate defense and woul d
likely suffer the consequence of such | ack of
representation. The elenent of this exception
will likely create nore cases where chil dren
are unnecessarily renoved fromtheir hones.

Subst ance abuse, as a rem nder, is
a disease. For the inflicted individual, it's
alifelong struggle to maintain sobriety. One
slip should not place the individual in a

situation where they have to go through an
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entire court proceeding and put their sobriety
in greater jeopardy because of the enotiona
stress, unless there are other circunstantia
reasons for the proceedi ng.

Thank you, Madam President. | wl|
vot e no.

THE PRESI DENT: Senat or Krueger.

SENATOR LI Z KRUEGER: Thank you,
Madam Presi dent. Since so many of the
questi ons have been raised already, I'll go
directly to speaking on the bill

THE PRESI DENT: You may proceed
on the bill.

SENATOR LI Z KRUEGER: Thank you,
Madam Pr esi dent .

I'"d like to highlight again, as ny
col | eague Ruth Hassel | - Thonmpson just spoke so
el oquently on, that | think that the dangers
of this bill override the advantages.

And | do also, | respect Senator
Sal and's work on issues around children and
famlies and i nprovenents that have been nade
in the Fam |y Court system because of the work
that he has done over the years.

But for ne, what stands out in this
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bill is it will discourage parents of children
who have substance abuse problens from
voluntarily going forward to seek treatnent
because of the fear that the act of seeking

treat ment and exposing thensel ves to soneone

else -- an institutional setting or the
government -- that they have a substance abuse
problem w |l cause the outcone to be that

they lose their children until the
di spositional period, which can be nonths and
nont hs and nonths. It will discourage them
fromseeking the help that is in the best
interests of thenselves and their children.
Even if | were to argue that it's
not the intent of Senator Saland's bill to
di scourage people fromvoluntarily
participating in drug treatnent, ny own
experience also, in twenty years of working in
comuni ty- based organi zations with famlies
who have had substance abuse probl ens and
ot her issues, is that's exactly what happens.
When we put the burden on famlies
to believe that they risk the I oss of children
if they go forward to seek help, all we do is

encourage themto hide the problem nmaking it
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Wor se.

Now, under the existing law as it
stands, a court can still recognize dangers to
the children and renove those children from
t he hone whet her or not the parent is
participating in a drug treatnent program
But under the |l aw as Senator Sal and has
proposed changing it, famlies will not go
forward to seek hel p because they will believe
that they are at risk of losing children
sinply by asking for the help, when before
they weren't at that risk

| have seen it happen with famlies
in nmy own work when it cones to substance
abuse. | have seen wonen stay with donestic
vi ol ence abusers because they believe that
seeking help will somehow translate to an
accusation that they failed to protect their
own children, and so they stay quiet. | have
seen famlies in the City of New York not cone
forward to seek help to avoid eviction and
honel essness because of the belief that they
will lose their children on the grounds that
t hey negl ected them by endi ng up honel ess.

| believe that the goals of the
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state, and | believe the goals of Senator
Sal and, are not to try to break up famlies
unnecessarily, are not to take children away
fromtheir parents unnecessarily, and are not
to di scourage people fromvoluntarily
participating in drug treatnent.

And | will also highlight that al
of the research shows that adults who go
forward on a voluntary basis to participate in
subst ance abuse prograns are the people who
are the nost successful in the outcone of
t hose prograns. Wen people go into prograns
under threat or under court order, they have a
much | ower success rate than people who
voluntarily participate in these prograns.

And so to change our laws to
di scourage people frombeing able to go
forward, admt they have a problem get
services and keep their famlies together | do
not believe will be in the best interests of
children, their famlies, or the State of
New Yor K.

So | would urge ny colleagues to
vote no on this bill, and urge Senator Sal and

to reevaluate his own position on this.
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Because | know that his goals are the sane as
m ne on behal f of children and getting
subst ance abuse treatnent for adults who are
suffering fromthis illness.

Thank you very nuch, Madam
Presi dent .

THE PRESI DENT: Does any ot her
menber wi sh to be heard?

Then the debate is cl osed.

Read the | ast section.

THE SECRETARY: Section 4. This
act shall take effect on the 120th day.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Those recorded in
t he negative on Cal endar Nunmber 311 are
Senators Andrews, Dilan, Duane,
Hassel | - Thonpson, L. Krueger, Montgonery,
Par ker, Paterson, Schneiderman, and A Smith.
Ayes, 49. Nays, 10.

THE PRESI DENT: The bill is
passed.

Senat or Skel os, that conpletes the
readi ng of the controversial cal endar.

SENATOR SKELGCS: Madam Pr esi dent ,
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is there any housekeepi ng at the desk?

THE PRESI DENT: Yes, there is,
Senat or .

Senat or McCee.

SENATOR McGEE: Thank you, Madam
Presi dent .

On behal f of Senator LaValle, on
page nunber 16 | offer the foll ow ng
amendnents to Cal endar Nunber 260, Senate
Print Nunmber 2562, and ask that said bil
retain its place on the Third Readi ng
Cal endar .

THE PRESI DENT: The anendnents
are received, and the bill will retainits
pl ace on the Third Readi ng Cal endar.

SENATOR McGEE: Thank you, Madam
Presi dent .

On behal f of myself, on page
nunber 24 | offer the follow ng anendnents to
Cal endar 379, Senate Print Nunmber 3230, and
ask that said bill retain its place on Third
Readi ng Cal endar.

THE PRESI DENT: That amendnent is
also received, and the bill will retainits

pl ace on the Third Readi ng Cal endar.
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SENATOR McGEE: Thank you, Madam
Presi dent .

| wish to now call up ny bill,
Print Nunber 2482, recalled fromthe Assenbly,
which is now at the desk.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: Cal endar Nunber
278, by Senator Vol ker, Senate Print 2482, an
act to anmend the Crimnal Procedure Law.

THE PRESI DENT: Senat or McCee.

SENATOR McGEE: Madam Pr esi dent,

I now nove to reconsider the vote by which

this bill was passed.
THE PRESI DENT: The Secretary
will call the roll upon reconsideration.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 509.

SENATOR McGEE: Madam Pr esi dent,
I now offer the foll ow ng amendnents.

THE PRESI DENT: The anendnents
are received, Senator.

SENATOR McGEE: Thank you, Madam
Presi dent .

THE PRESI DENT: Senat or Skel os.
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SENATOR SKELGCS: Madam Pr esi dent,
there being no further business to cone before
the Senate, | nove we stand adjourned until
Wednesday, April 9th, at 11:00 a. m

THE PRESI DENT: On notion, the
Senat e now stands adj ourned until tonorrow,
Wednesday, April 9th, 11:00 a.m

(Wher eupon, at 5:00 p.m, the

Senat e adj ourned.)
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