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PROCEEDI NGS

THE PRESI DENT: The Senate will
pl ease cone to order

| ask everyone present to please
rise and repeat with nme the Pl edge of
Al 'l egi ance.

(Wher eupon, the assenbl age recited
the Pl edge of Allegiance to the Flag.)

THE PRESI DENT: Wth us once
again this norning is the Reverend Peter G
Young, from Bl essed Sacranent Church, in
Bol t on Landi ng, of course to give the
i nvocat i on.

REVEREND YOUNG Let us pray.

Dear Lord, we ask Your presence and
bl essing on our tine together today,
especially at this tinme when we know that our
country is in great turnoil and hope of being
patriotic and defendi ng our resources and our
country and our peopl e.

W express our concerns about the
wel fare of our country and to | earn from each
other, to growin spirit and character, to
find Your will for our lives and our

nei ghbors.
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We thank You for the opportunity in
this country to assenble ourselves at any tine
and at any place to discuss our concern as
citizens. W are mindful that many in our
worl d do not enjoy such freedom and today we
tal k about defending them

Grant us the wisdomto carry our
decisions within Your will. Bless us as we
conti nue to conduct our business with dignity

and sensitivity in this Senate chanber.

Anen.

THE PRESI DENT: Readi ng of the
Jour nal .

THE SECRETARY: In Senat e,

Tuesday, March 18, the Senate net pursuant to
adj ournnent. The Journal of Mnday, March 17,
was read and approved. On notion, Senate
adj our ned.

THE PRESI DENT: W t hout
obj ection, the Journal stands approved as
read.

Presentation of petitions.

Messages fromthe Assenbly.

Messages fromthe Governor

Reports of standing conmttees.
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Reports of select commttees.

Comuni cations and reports from
state officers.

Motions and resol utions.

Senat or Kuhl .

SENATOR KUHL: Yes, Madam
President. | understand there's a
substitution at the desk. Could we take that
up Now.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: On page 6,
Senat or Spano noves to discharge, fromthe
Committee on I nvestigations and Gover nnent
Operations, Assenbly Bill Nunmber 2769 and
substitute it for the identical Senate Bill
Nunber 1211, First Report Cal endar 245.

THE PRESI DENT: Substitutions
or der ed.

Senat or Kuhl .

SENATOR KUHL: Yes, Madam
President. May we now have the
noncontroversi al reading of the cal endar.

THE PRESI DENT: The Secretary

will read.
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THE SECRETARY: Cal endar Nunber
169, by Senator Meier, Senate Print 1827, an
act to anmend Chapter 436 of the Laws of 1997.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 52.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

179, by Senator Vol ker, Senate Print 306, an
act to amend the Executive Law, in relation to
ext endi ng provi sions.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect inmmediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 52.

THE PRESI DENT: The bill is

passed.
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THE SECRETARY: Cal endar Nunber
180, by Menber of the Assenbly Sweeney,
Assenbly Print Nunber 4417, an act in relation
to redistributing 2002 bond vol une
al | ocati ons.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect inmmediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 52.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

188, by Senator Meier, Senate Print 15A, an
act to anmend the Highway Law, in relation to
designating a portion of the state hi ghway
systemin the County of Oneida as the
"Mlitary H ghway."

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 3. This
act shall take effect inmmediately.

THE PRESI DENT: Call the roll
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(The Secretary called the roll.)

THE SECRETARY: Ayes, 52.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

189, by Senator Maziarz, Senate Print 836, an
act to anmend the Highway Law, in relation to
designating a portion of the state hi ghway
system as the "POMM A Menorial H ghway."

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 3. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 53.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

190, by Senator Leibell, Senate Print 1176, an
act to anmend the Highway Law, in relation to
t he designation of the "AWETS Menori al
Bri dge."
THE PRESI DENT: Read t he | ast

secti on.
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THE SECRETARY: Section 3. This
act shall take effect inmrediately.
THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 53.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

194, by Senator Nozzolio, Senate Print 439, an
act to anend the Correction Law, in relation

to requiring i nmates --

SENATOR SCHNEI DERMAN: Lay it
asi de.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

199, by Senator Larkin, Senate Print 1994, an
act to anmend the Public Authorities Law, in
relation to enabling the Dormtory Authority.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 4. This
act shall take effect inmmediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)
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THE SECRETARY: Ayes, 53.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

220, by Senator Marcellino, Senate Print 2935,

an act --

SENATOR SCHNEI DERMAN: Lay it
asi de.

THE PRESI DENT: The bill is laid
asi de.

Senat or Kuhl, that conpletes the
readi ng of the noncontroversial cal endar.

SENATOR KUHL: Yes, Madam
President. My we now have the controversia
readi ng of the cal endar, please.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: Cal endar Nunber
194, by Senator Nozzolio, Senate Print 439, an
act to anmend the Correction Law, in relation
to requiring innmates to nake nedica
copaynents.

SENATOR SCHNEI DERMAN:
Expl anati on.

THE PRESI DENT: Senat or Nozzoli o,
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an expl anati on has been requested.

SENATOR NQzZzZOLI O Thank you,
Madam Pr esi dent .

Thi s nmeasure has passed the Senate
each year since 1997. The purpose is to
require inmates in state correctiona
facilities to make a $7 copaynent for nedica
treatment. It makes innmates partially
responsi bl e for their care, something that
this house requires senior citizens to nake
copaynents when they have a state-funded
i nsurance policy.

No energency treatnment to i nmates
woul d be deni ed under this |egislation.
Chronic conditions would not be denied under
this legislation. And that it is a nmeasure
now being carried in the Assenbly by
Assenbl yman Gunther, who is -- and it's
currently under review by the Corrections
Committee in that body.

THE PRESI DENT: Senat or
Schnei der man.

SENATOR SCHNEI DERVAN: Thank you,
Madam President. Very briefly on the bill

THE PRESI DENT: You may proceed.
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SENATOR SCHNEI DERMAN: This is
anot her bill whose anniversaries we cel ebrate
frequently here.

| hope that we can nove ahead, as
we' ve said several tinmes this session, towards
dealing with issues related to sentencing and
the treatnment of inmates in our prison system

This legislation is sinply a
punitive neasure designed to i npose fees on
i nmat es. Seven dollars as copaynment is an
enornous fee for an inmate. | mean, those of
us who grouse about paying a $10 copaynent
fee, a $7 fee is a lot given the very, very
limted i ncone that inmates have.

The problemw th this |egislation
fundanmentally is that it will discourage
peopl e who shoul d receive nedical care from
recei ving nmedical care. And for those of
us -- and | guess there are not that many of
us here -- those of us who have worked in
prisons, there is nothing nore terrifying than
t he out break of some sort of a serious di sease
that's running through a prison popul ation.

| woul d hope that we woul d do

everything we can do to get inmates to seek
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nmedi cal care, not discourage them from doi ng
so.

Once again, this is a punitive
one- house neasure that | hope we w Il abandon
at sone point and cone together with the other
house in an effort to actually address sone of
the very serious issues relating to the
sentencing and treatnment of inmates in our
state prison system

"1l be voting no.

Thank you, Madam Presi dent.

THE PRESI DENT: Senat or St avi sky.

SENATOR STAVI SKY: I f the sponsor
woul d yield to just a question or two, Madam
Presi dent .

THE PRESI DENT: Senator, will you
yield for a question?

You may proceed.

SENATOR STAVI SKY: Thr ough you,
Madam President, | remenber this bill from
| ast year and the extensive debate that
ensued. Is this version any different than
the one we debated for a | engthy period |ast
year ?

SENATOR NOZZOLI O Madam
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Presi dent, no.

THE PRESI DENT: Senat or Nozzoli o.

SENATOR NQzZZOLI O No. The
answer i s no.

SENATOR STAVI SKY: The answer is
no. In other words, none of our questions
wer e addressed in this version.

One nore question.

THE PRESI DENT: Senator, will you
yield for a question?

SENATOR NQzZZOLI O Yes, Madam
Presi dent .

THE PRESI DENT: Thank you,
Senat or Nozzoli o.

You may proceed.

SENATOR STAVI SKY: Last year |
asked the question of whether, if an inmate
had a headache, he woul d be charged a $7
copaynent for two aspirin. |Is this still the
case under your |egislation?

SENATOR NQzZZOLI O Madam
President, to answer ny coll eague's question,
that this matter since |ast year has not
changed, Senat or.

And what al so has not changed is
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that the Federal Bureau of Prisons still has
this criteria.

What has not changed is the states
of California, Connecticut, Onio,
Pennsyl vani a, and New Jersey still have this
procedure and this requirenent, that those
states have continued this requirenent since
we have | ast debated this statutory change,
Madam President. While New York decides to
continue to refrain fromcollecting these
funds, while inmates continue to use sick cal
who may not be that sick.

But yes, Madam President, to answer
the Senator's question, if someone has a
headache in our correctional facilities that
is incarcerated and that soneone, that inmate
goes to sick call and utilizes the
state-funded doctor, the state-funded nurses,
the state-funded pharnmaceuticals, yes, Madam
President, that inmate who had t he headache
and used the doctor, the nurse, the nedicine,
woul d have to pay a $7 copay.

SENATOR STAVI SKY: Thank you,
Senat or.

Il will be voting no.

Candyco Transcri ption Service, Inc.




1156

THE PRESI DENT: Senat or Onor at o.

SENATOR ONORATO. Madam
President, will the sponsor yield to a
questi on.

THE PRESI DENT: Senat or Nozzoli o,
will you yield for a question?

SENATOR NOzZzOLI G Yes, Madam
President, |'d be happy to yield.

THE PRESI DENT: You may proceed,
Senat or .

SENATOR ONORATC Senat or
Nozzolio, | can agree with part of the concept

of your legislation. But the thing that
really troubles ne is that you claimthat
there's a $7 copay for an inmate in prison.

We here in the Senate and Assenbly
and anybody working for the state have the
facilities of the nurses at our disposal at
all times for no charge, and we're nmeking a
pretty decent sal ary.

At $7 a visit, what does it anount
to in the anount of tine that a prisoner would
have to work to be able to accunul ate $7?

SENATOR NQzZZOLI O Madam

President, the copay, | should add -- Senator

Candyco Transcri ption Service, Inc.




1157

Onorato had listed those other copaynents --
that a copaynent now, since this bill was

aut hored, the copaynent for the state workers
in Senator Onorato's district, the senior
citizens in Senator Onorato's district, in al
of our districts across the state, the
copaynent has been raised to $10 a visit or a
procedure under nobst insurance carrier
pol i cies.

This is less. It remains at $7
that we have tried put forward. It originally
was tied to the sanme type of copay that other
i nsurance carriers and other policies
required.

That it depends, Senator Onorato,
on how, in terns of working, how nuch an
inmate i s working, how nmuch -- there is no
work requirenment that an inmate be required to
work in this state to help pay for the cost or
part of their cost of incarceration. Those
i nmat es who do work do receive a paynent. It
is anywhere from-- it's up to 65 cents an
hour that an inmate is paid.

But that does not go into any of

the costs of his incarceration or her
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incarceration. That the cost of neals, the
cost of comm ssaries, the allowances that they
have are basically paid for by the taxpayers.
So anyone who is working and does
have a revenue stream-- and | daresay there
are many in prison today that have their own
accounts and don't work.
There is a provision of this
| egi sl ati on, Senator, that does not deny any
energency care under this legislation to those
i nmat es who cannot meke that copaynent.
SENATOR ONORATC Agai n, through
you, will the Senator continue to yield.
THE PRESI DENT: Senat or Nozzoli o,

do you continue to yield for another question?

SENATOR NQzZZOLI O Yes, Madam
Presi dent .

THE PRESI DENT: You may proceed,
Senat or .

SENATOR ONORATO. VWhat |'m

getting at, Senator, is the anount of the
copay is not commensurate with what the
prisoner is earning.

You just mentioned the very, very

|l ow figure of 65 cents. Wiere we're al
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maki ng copays, it's very well w thin our means
to pay the copay. But when you're talking
about sonebody maki ng 65 cents an hour or 65
cents a day, it is no |onger conmensurate with
what they're earning to pay a $7 copay.

What | would like to see is at
| east -- at that part of the bill is to at
| east reduce the anobunt of copay so that the
prisoner can readily afford to nake the copay.

SENATOR NQzZZCOLI O Madam
President, | would certainly wel come Senat or
Onorato or any other Senator's anendnent to
this legislation that would change the dollar
anmount of copay that is suggested.

| woul d hasten to add to Senat or
Onor at o, though, you're conparing apples with
wat er nel ons, in the sense that each of the
i nmat es shoul d al so be considered the fact
that none of them to ny know edge, pay for
their room none of them pay for their board,
none of them pay for any of the services
provi ded to our innates.

And |'m not suggesting any
draconi an deni al of benefits to inmates, that

certainly nedical care should not be denied an
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inmate. But the fact of the nmatter is anyone
who visits a correctional facility and goes
into the sick-call area will find, on any
gi ven day, some innmates who are very sick and
need that care; another nunber of inmates nay
be trying to avoid other routines in prison by
going to sick call

And in fact, whether or not you
have a headache or a taxpayer has a headache,
they don't go to the doctor every tinme they
have a headache. Sone inmates end up using
sick call for a variety of naladies that could
certainly be held in question. Yet the
t axpayers are asked each and every tine to pay
for that use of services.

Thi s shares the burden.

SENATOR ONORATC Thank you.

THE PRESI DENT: Does any ot her
menber wi sh to be heard on this bill?

Senator Diaz.

SENATOR DI AZ: Thank you, Madam
President. On the bill.

THE PRESI DENT: You may proceed,
Senator Diaz, on the bill.

SENATOR DI AZ: | heard Senat or
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Nozzolio nention two things that really
bothers me. First, he nentioned one over and
over about senior citizens being inposed an
i ncrease on their coshare, copaynent. And
that's an injustice done to senior citizens.

And it bothers ne to hear, to see
that some of ny coll eagues are using an
i njustice done to senior citizens as an
exanple to commt another injustice. It was
wong to increase the copaynent on senior
citizens, and it is wong to increase the
copaynment -- to inmpose a copaynent on inmates.

The ot her thing that Senat or
Nozzolio nentioned was federal prisoners. The
men and woren that goes to federal prison
are -- nost of themare rich, mllionaires.
They shoul d pay. Because they go to a hotel,
sonmetines, in the federal detention
facilities, conpared to the nen and wonen t hat
conmes to the state, that are property of the
state.

And al so, Madam Chairlady, if an
inmate is paid 25 cents an hour in a New York
State detention center, it would take 28 hours

for an inmate to work to be able to pay the
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$7 copaynent .

| think that this body here is once
and for all, that if this body has been
dealing with this for many years, | think that
this is enough. This is one bill that should
be taken out of the floor forever, and stop
trying to commt this injustice to the innates

in New York State.

Thank you.

THE PRESI DENT: Senat or
Mont gonery.

SENATOR MONTGOMVERY: Yes, Madam
President, | would ask if Senator Nozzolio

woul d yield for a question.
THE PRESI DENT: Senator, will you

yield for a question?

SENATOR NOzZzOLI G Yes, Madam
President, I'll be happy to yield.
THE PRESI DENT: You may proceed

with a question, Senator Montgomnery.

SENATOR MONTGOVERY: Thank you.
Senator Nozzolio, | would like to
know -- it's ny understanding that the state

and the Corrections Departnment has entered

into an arrangenent with their tel ephone
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service people that -- whereby the state --
Corrections, specifically -- receives a
ki ckback whi ch anpbunts to over $20 milli on.

And they initially -- it was ny
under st andi ng that the purpose of that fund
was to inpart -- fund services, including
health services, to inmates. Are you fanmliar
wi th that progranf

SENATOR NQzZZCOLI O Yes, Madam
President, | amfamliar with the program
Senat or Mont gonery outlined.

SENATOR MONTGOMVERY: Al'l right.
And, Senator Nozzolio, you realize that the
arrangenent for the tel ephone services between
inmates and their famlies results in an
approxi mate anmount of $3,000 a year, on the
average, for a famly who receives the calls
fromthe inmate, based on this contract?

So that the famly of the inmate

pays for every phone call, on the average of
$25 or nore per call, per mnute. So this
$20 mllion is generated based on, in part,

the paynents that are nmade to the phone
conpany by the famlies for the phone calls.

SENATOR NOzZZOLI O Senator, | am
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famliar with the fact that those charges are
brought back into the correctional system
which I think you and | both agree is a good
t hi ng.

That those services provi ded by
that noney are going in large part -- | can't
gi ve you the specific dollar anmount, but I
understand they go to innate services, sone of
whi ch our taxpayers would rather see go into
the General Fund and pay for things Iike
educating -- not inmates, but educating our
school chi | dren.

That the fact of the matter is that
t hose paynents do go to sone of the costs of
i ncarceration, but they don't go to all of the
costs of incarceration, and in fact nake only
a dent, a small dent, into the actual costs of
taki ng care of our innmates.

And it's al so nmy understandi ng,
Senat or, and you bring up a very good poi nt,
that here is one exanple where the charges to
inmates are going to be utilized for services
to inmtes. Like television, |ike other
reading materials and naterials that are

utilized by the innmates.
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So there is a precedent for this,
and you indicate what that precedent is.
There's a precedent for, | believe, this type
of copaynment based on this type of program you
had outl i ned.

SENATOR MONTGOVERY: Thank you,
Senat or Nozzoli o.

On the bill, Madam President.

THE PRESI DENT: You may proceed
on the bill, Senator

SENATOR MONTGOMVERY: Yes. This,
to me, is just an instance where, as ny
col | eague said before, this really is not to
in any way inprove the delivery of healthcare,
it's just a nmeans of -- or to even pay for
heal thcare in the prison system it's a neans
to disincentive, to give disincentive for
inmates to use heal th services.

And | et ne just say, Madam
President, for the record, a very large
percent of our inmates suffer from nental
illness, for which we attenpt to provide sone
servi ces.

Senior citizens, there are a nunber

of inmates who have -- are serving life
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sentences. They have becone senior citizens.
Are we now going to -- and many of them are
not able to work, necessarily, to even earn
their 65 cents an hour. Sixty-five cents an
hour is on the high side. Mst inmtes don't
even earn that nmuch. And senior citizens may
not be able to go out to work.

And there are a nunmber -- the | ast
time that | visited a facility in our state,
there was a whole wing in that facility of
peopl e who were wheel chai r-bound, so that they
are not able to do any work.

So the issue of providing --
forcing innmates to have a copay to pay for
their service is really, | think, at this
point in tinme a thoughtless proposal, because
there are nany aspects that we nust consi der
in relationship to healthcare in prisons.

And | astly, Madam President, | just
woul d I'ike to caution Senator Nozzolio that we
have a | arge nunber of inmates who are
infected with hepatitis Cas well as with the
H V/ AIDS virus. And those inmates are goi ng
to be returning to conmmunities across the

state, hopefully having had heal t hcare, having
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had treatnents in the prisons.

If we are now going to require them
to pay $7 per visit, we're going to have a
nunber of people who will not access any
heal th service, any healthcare in prison. And
if they do, and they return with a -- ow ng
noney to DOCS, they either may not be able to
come out of prison or we may end up with their
famlies, in addition to having to pay very
hi gh costs just being able to comrunicate with
them to be in touch with them they may be
burdened with having to provi de assistance to
inmates to repay DOCS based on havi ng had
heal t hcar e.

So this really is, | think, a very
unwi se pi ece of |egislation.

And I'"mcertainly rem nded that in
the last -- when we debated this |ast year, a
nunber of us voted against it, including
Senat ors, Andrews, Duane, Hassell - Thonpson,
Krueger, Montgonery, Onorato, Qppenhei ner,
Pat er son, Sanpson, Santiago, Schnei derman, A
Smth, Stavisky, Espada, and Senat or Mar chi
So there are a nunber of us who obvi ously have

some great concerns about this |egislation.

Candyco Transcri ption Service, Inc.




1168

And | will certainly be voting no
again this tine.

THE PRESI DENT: Senat or Connor .

SENATOR CONNOR: Thank you, Madam
Presi dent .

As just noted by Senat or
Mont gonery, it appears that | voted for this
| ast year and the year before. 1In al
reality, let nme confess sonething. | was then
the mnority | eader, and the counsel who sit
over there by the rules of this house voted
for ne.

And as | | ooked over this bil
preparing for today's session, | thought --
what ever reason, ny reaction was: Good Lord,
how did | get recorded voting in favor of this
bill?

Because |'m against this bill. And
|"magainst this bill because it does not dea
with the reality of an inmate's life.

| grew up in a hone where we used
to go down -- we had a wonderful famly
doctor. Wiy we was he wonderful ? He charged
2 bucks a visit. He was a great doctor. And

as ny nother used to say, if you got a shot,

Candyco Transcri ption Service, Inc.




1169

it was $5. But we sure didn't run down there
every time we had a cut, bruise, bang, or
headache, because that $2 and that $5 neant
somet hi ng.

What did you do if you had a
headache? M father had a headache, and |
guess we gave himplenty. And ny nother had a
headache, and |I'm sure we gave her even nore.
You went to that big jar of aspirin that was
kept in the bathroom-- and why was it a big
jar? You got it somewhere on discount, cheap
as you could -- and you took a coupl e of
aspirin.

Today, and |'ve had a few headaches
over the past years, you take the Advil, the
bottle of Advil you have that you bought for a
coupl e of bucks. Maybe it was nore than a
coupl e of bucks, $5 or $6. But you got a
whol e year's worth of headaches in that jar
for 5 bucks.

You certainly don't run off to see
a doctor every time you have a cut, unless
it's bad enough for stitches. O we're even
privileged up here; frankly, if | get a

headache here and | go to the nurses, it's not
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because | need to see a nurse for a headache.
It's because | need to get a couple of aspirin
or whatever.

Inmate life is quite different,
Madam President. | don't think inmates are
all onwed to keep large jars of pills in their
cells. In fact, I knowthey're not. It would
be consi dered contraband. \Whether it's
over-the-counter or prescription, whatever
ki nd of drugs, they don't have that access.

So to the extent that it's been
urged here by proponents of this bill that,
gee, we're just treating the inmates, the
state enpl oyees the way we're treated, if we
go to the doctor, we have a copay -- it's
deceptive. W don't have to go see the doctor
or the nurse every tine we have a m nor
ailment. You know?

If 1'"ve got a stiff shoul der, you
know, | get a tube of whatever out of the
medi ci ne cabinet and | rub ny shoul der and
hope it feels better the next day. |If I'man
inmate, | can't have that kind of drugs; |
have to go nake a sick call and get sone of

it.
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So that what you're faced with here
for everyday, comon ailnents -- when | get a
cold, | don't run to the doctor. | go buy
sonme cold syrup and | take it, or cough syrup,
or whatever. Cold nmedication. Inmtes can't
do that.

So this becones very punitive,
because they -- if | have a cold, | certainly
don't have to nmake ny $10 copay to get sone
cough syrup or to get sonme cold tablets. An
i nmat e, under this, would have to go for a
visit and be charged $7. And a chronically
i1l inmate that needs a drug regi nen every day
or every other day or whatever would soon find
their very small inmate account fromtheir
| abor s exhaust ed.

Now -- and |I'm not standing here to
be a bl eeding heart for inmates. But let's be
reasonabl e here. You can't expect people to
do the inpossible and to say, Wll, too bad,
if you've been sick a few tinmes, you now can't
go to the conmm ssary and buy sone persona
itemthat you're allowed to buy there, because
your account is enpty because you had to go to

the doctor's three tinmes this nonth. It's
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just not reasonable.
| would certainly support sone
reasonabl e neasure to ensure perhaps that

i nmat es make sone contribution when they

really need to see a doctor. But we've set up

a system where they need to see a doctor or a

nurse for every tiny little thing that we in
our famlies wouldn't dream of bothering a
nmedi cal professional about.

So for that reason, Madam

President, | amvery happy to clear the
record, | renounce the prior votes that were
cast for me, and I will be voting no.

THE PRESI DENT: Does any ot her

menber wi sh to be heard on this bill?
Senat or Krueger.
SENATOR KRUEGER: Thank you,

Madam Pr esi dent .

THE PRESI DENT: You' re wel cone.

SENATOR KRUEGER: | rise to speak
on the bill.

THE PRESI DENT: You may proceed
on the bill, Senator

SENATOR KRUEGER: Thank you.

So many of mny points have al ready
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been made, but | just want to highlight from
t he di scussion here today that in fact |
believe that this proposal is unconscionabl e.

And it is unconscionable both on
what the inpact would be on people in our
prison system s |ack of access to
heal t hcare -- and, as actually Senator Connor
just described, where they have no ot her
options but to turn to the healthcare system
for anything that goes wong when they're in
our prison system-- but, second, to argue
that it is unconscionable froma public health
per spective, because in fact a
di sproportionately |arge nunber of people in
the New York State prison systemare the poor
the elderly, the sick, for a variety of
reasons that nmay have related to their getting
t here.

But we have an epidem c, as was
stated earlier by Senator Mntgonery, of HV
i nfection, of hepatitis C, of illnesses
associated with previous drug use and needl e
use in life.

We have a disproportionately |arge

nunber of people with nental health probl ens
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in New York's prison system In fact, in
New York City's prison system based on a
recent |awsuit decision, there are an
esti mated 30, 000 peopl e who get rel eased out
of the New York City prison systema year with
ment al heal th probl ens.

Al t hough Senator Nozzolio's bil
tal ks about psychiatric treatnment being
exenpt, the vast majority of people even
getting nmental health services or psychotropic
drugs while they're in the prison systemare
not in fact going to a psychiatrist, they are
going to the prison health system

And what we woul d be doing is
preventing people who are nost in need of
heal t hcare from continuing to get it, creating
i ncreased health costs for us as they get
sicker, increased health risks for the entire
popul ati on of people who they share prisons
with, and increased risk and health costs to
the greater popul ation when and if they are
rel eased back into our communiti es.

And so in fact the one item| found
of interest in the nmeno was that we are paying

just under $2,000 per inmate for healthcare
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services in the New York State prison system
If you conpare that to the healthcare costs
under al nost any insurance programin the
state, private or public, one would actually
reasonably ask the question how could we be
doing this for so little noney per person,
under $2, 000 per person.

And in fact, it raises the question
to me of how are we failing to make sure that
we have adequate public health and individua
health services in our prison system So | do
appreci ate the highlight of that nunber.

But again, | believe that this bil
is not only poorly thought through, but it
woul d absolutely not be in the best fiscal --
woul d not lead to snmart fiscal analysis for
the State of New York, and certainly woul dn't
| ead to savings in our healthcare system

Thank you, Madam Presi dent.

THE PRESI DENT: Does any ot her
menber wi sh to be heard on this bill?

Then the debate is cl osed.

Read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect on the 120th day.
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THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE PRESI DENT: Senat or Nozzoli o,
to explain your vote.

SENATOR NQzZZOLI O Madam
President, | rise again to explain ny vote and
support this measure.

What our body is doing today is
maki ng a choice. [It's choosing to continue
havi ng our state not provide the sane type of
procedure that the states of California,
Connecti cut, Chio, Pennsylvania, and
New Jersey have made in naking this copaynent
a mandatory situation, as well as a nandatory
situation in our federal prisons.

And | ask each of ny coll eagues
voti ng agai nst this nmeasure, next time sone of
t he uni nsured healthcare recipients in this
state need upwards of $10 mllion, you can
tell themthat you provided prisoners this
type of security as opposed to the uninsured
in your districts.

Thank you, Madam President. | vote
aye.

THE PRESI DENT: Senat or Duane, to
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expl ai n your vote.

SENATOR DUANE: Thank you, Madam
President. Thank you.

As many of you know, in past years
I"ve led the floor debate on this bill. But |
feel that for the nost part ny job has been
acconpl i shed and that nore and nore of ny
col | eagues have voted in opposition to this
bill, and for that I'mvery grateful. And I
think we've done very well, short of defeating
this particul ar nmeasure.

The sponsor and | have had nany
di scussions on this, both on and off the
floor, and | think we've pretty nuch just
agreed to disagree on this particul ar piece of
| egislation. But | just want to fill in and
reinforce a couple of things that ny
col | eagues have said or, in one case, that
t hey haven't said.

First is that | amafraid that
i ncarcerated people will not go and get the
treatment that they need for fear of incurring
a cost which they can't afford.

And | have been to many of our

correctional facilities, and |I have to tel
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you that within the individual facilities,
it's not that pleasant to go to the sick bay.
In fact, it's really nore -- better to stay in
your cell. They really are not nice places to
go. So there really isn't a big incentive to
go there.

And, finally, when |'ve talked to
superintendents and people from DOCS, they say
that the biggest flawwith this, aside from
the humanitarian issues, is that it woul d cost
nore to admnister this programthan it would
be in what they would collect in fees. So
there really is no reason, both froma
humani tarian or froma financial point of
view, to put this law into effect.

So I"'mgrateful to ny coll eagues
for voting in the negative on it. And while
we probably will continue to disagree, | | ook
forward to nore discussions with the sponsor
on this on how to inprove conditions in our
correctional facilities for those who are
i ncar cer at ed.

| vote no, Madam President. Thank
you.

THE PRESI DENT: You will be

Candyco Transcri ption Service, Inc.




1179

recorded as voting in the negative.

Senat or Nozzolio will be recorded
as voting in the affirmative.

The Secretary will announce the
results.

THE SECRETARY: Those recorded in
t he negative on Cal endar Nunber 194 are
Senators Andrews, Connor, Diaz, Dl an, Duane,
Hassel | - Thonpson, L. Krueger, Marchi
Mont gonery, Onorato, Oppenhei ner, Parker,
Pat er son, Sabini, Schneiderman, A. Smth, and
St avi sky. Ayes, 42. Nays, 17.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber
220, by Senator Marcellino, Senate Print 2935,
an act to amend the Environnmental Conservation
Law and ot hers.

SENATOR SCHNEI DERMAN:
Expl anati on.

THE PRESI DENT: Senat or
Marcel I i no, an expl anati on has been requested.

SENATOR MARCELLI NO Thank you
Madam Pr esi dent .

We're all famliar with the issue
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of brownfields. W' ve talked about it before,
we' ve debated them before, we've debated bills
before of a different type.

This particular bill is not just
anot her attenpt to present one nore
alternative in a long-runni ng debate that has
stalled the process for many years. There is
no other bill like this in the nation.

In 1978, New York State created the
nation's first Superfund law. And since that
time, our Superfund program hasn't been
revisited. Qher states have taken action to
address brownfields, while New York State
brownfi el ds have been in |linbo. Since March
of 2001, no new funds have been nmade avail abl e
for cleanups.

This bill will again place New York
State in the forefront of the brownfield
renmedi ati on and redevel opment. This bill wll
nmean that nore sites will be cleaned up, at a
greater rate, w thout conprom sing public
health or the environment. This bill wll
provide clarity and predictability to a
current process that is arduous and

ti me-consumng for nunicipalities and the
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public, deterring potential redevel opnent.
This bill will provide for the highest cleanup
standards in the country.

The bill al so provides incentives
to large and snmall brownfield sites throughout
the state with proposed job training and
water-treatnment tax credits that have been
appl i ed nowhere else in the country.

This | egislation enmpowers
muni ci palities and comunity groups to
revitalize areas burdened with brownfields by
provi di ng assi stance for conprehensive
pl anni ng and site redevel opnent.

Brownfi el ds are cancers grow ng
within our inner cities, they're cancers
growi ng in our suburbs, in our rura
communities. They are creating pressure on
pristine and -- greenfields, as we call them
because devel opnent goes where there is | east
resistance. And it's on the greenfields that
I woul d stress.

This bill is environmental justice
to communities that have been burdened with
brownfi el ds for many years and no cleanup in

sight. This bill will allow municipalities to
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get involved, and it incentivizes
muni cipalities to get involved in the
brownfi el ds renedi ati on program

Ri ght now, they don't want any part
of it. Banks will not |end noney to
devel opers and vol unteers who want to clean up
sites on brownfield issues because, under
current law, the banks are as |liable as the
pol | uter.

W want to have the polluter pay
100 percent for the pollution they create, but
we don't want to wait until we track them down
and while the courts take their tine. W want
the site and the insult to the environnent and
to the comunities renoved.

This bill will do that. It wll
all ow for chasing the polluter to get the
noney that is deserved by the state. It wll
al so allow volunteers to cone into the program
and cl ean up those sites, restore our inner
cities and, as we say, take econom c and
envi ronnental pain and turn it into economc
and environnental gain.

This is a very good bill. I'mvery

proud to have worked with many groups in
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support of this bill, groups such as

Envi ronnment al Advocates, which has given it
three trees, their highest rating. G oups

| i ke Environnmental Justice, the New York City
Envi ronnental Justice Alliance, Scenic Hudson,
and the League of Conservation Voters all have
witten nenpbs in support or have indicated
verbally.

And by the way, | mght add, the
New Yor k Conference of Mayors have cone up and
supported this particular bill. Those who
head nmuni ci palities understand the probl em and
under stand what our bill will do for the State
of New York.

And as | said before, there is no
other bill like this in the country. It sets
t he hi ghest cl eanup standards in the nation.
| urge a yes vote on all our parts.

Thank you, Madam Presi dent.

THE PRESI DENT: Senat or
Schnei der man.

SENATOR SCHNEI DERMAN: Yes, Madam
President, if the sponsor would yield for a
questi on.

THE PRESI DENT: Senat or
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Marcellino, will you yield for a question?

SENATOR MARCELLI NG, I"d be
pl eased to.

THE PRESI DENT: You may proceed,
Senat or Schnei derman, with a question.

SENATOR SCHNEI DERMAN: Thr ough
you, Madam President, | would appreciate it if
t he sponsor could explain the definition of a
noncontri buting responsible party that is set
forth in the bill.

SENATOR MARCELLI NO ' msorry,
the --

SENATOR SCHNEI DERMAN:

Noncontri buting responsi ble party.

SENATOR MARCELLI NO My guess is
a person who is not responsible for the
pollution on the site.

SENATOR SCHNEI DERMAN: Thr ough
you, Madam President, if the sponsor wll
continue to yield.

THE PRESI DENT: Senator, will you

yield for a question?

SENATOR MARCELLI NO. Sure
THE PRESI DENT: You may proceed.
SENATOR SCHNEI DERMAN: I's that
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term defi ned anywhere in the |egislation?

SENATOR MARCELLI NG, On page 3,
line 7 -- I"'msorry, line 1, Nunber 7:
"Noncontributory responsi ble party nmeans any
person who currently owns or operates a
brownfield site and is not a contributory
responsi ble party in regard to that site.”

In other words, did not create the
pol | uti on.

SENATOR SCHNEI DERMAN: And
t hrough you, Madam President, if the sponsor
woul d continue to yield.

THE PRESI DENT: Senat or, do you
yield for a question?

SENATOR MARCELLI NG, Yes, | do

THE PRESI DENT: You may proceed,
Senat or Schnei der man.

SENATOR SCHNEI DERMAN: [''m
curious as to the reason that noncontributory
responsi bl e parties will have their liability
to which they' re subject changed through this
| egi slation. Could the sponsor explain that?

My understanding is that a
noncontri butory responsi ble party, under the

current |aw, would have a higher |evel of
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responsi bility than under the statute as
proposed.

SENATOR MARCELLI NG, You're
sayi ng that a person who had nothing to do
with the pollution should be held to a higher
standard than a person who did contribute to
the pollution. |Is that what you just said?
Because that's what | heard.

SENATOR SCHNEI DERMAN: Thr ough
you, Madam President. No, |'mactually just
asking for an explanation of the difference in
liability today, under the previously existing
statutory system and under the statute as
proposed by Senator Marcellino.

SENATOR MARCELLI NG, Ckay, |
apol ogi ze. | m sheard you.

The bill would say that if you're a
noncontri butory party and you' re a vol unteer
and if you clean up to the standards that are
approved by the DEC and the agencies that are
i nvolved in oversight in this process, you
woul d get liability relief.

In other words, you would not be
hel d responsi ble by the state for any further

probl ens that mght occur. Assum ng you did
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the job that had to be done. Assuming the
cl eanup was done and there was no fraud
i nvol ved.

Ri ght now, under current |aw,
there's no end to your liability. There is
never a sign-off. There is no point in tine
when you could wal k away and sell the property
and say: |I'mfinished with this, |'ve done
it, the property |I've sold to sonebody el se.

I f something cones up |ater on or
t he governnent changes its mnd and decides to
go to a different standard, you're back on the
hook again. Even though you nay have done
absol utely nothing wong and have done
everything that was required of you in the
initial cleanup

We feel that person, if they
behaved honorably and have done the right
thing, deserves relief, a bottomline.

No volunteer in his right mind is
going to conme into a program where they cannot
determ ne what the cost will be. No bank w ||
| end noney to a devel oper, to a volunteer for
cleanup if they're on the hook. Ri ght now,

under current law, if you I end noney to a
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vol unteer who cleans it up, the bank is on the
hook al so for any costs that could be gotten
to clean up the site. So hence they don't
| end noney to these sites. Hence the insult
to the environnent continues.
SENATOR SCHNEI DERVAN: Thank you.
Through you, Madam President, if
t he sponsor would continue to yield.
THE PRESI DENT: Senator, will you

yield for a question?

SENATOR MARCELLI NG, Yes, Madam
Presi dent .

THE PRESI DENT: You may proceed,
Senat or .

SENATOR SCHNEI DERMAN: So am |

correct in my understanding that this term as
defined in the bill, would be subject to an
exception -- and |I'mreadi ng now from Secti on
27-1401 -- exenpting the party fromliability
so long as the party "is conplying in good
faith" with the statute?

SENATOR MARCELLI NG, That's ny
under st andi ng.

SENATOR SCHNEI DERVAN: Thank you.

Through you, Madam President, if

Candyco Transcri ption Service, Inc.




1189

the sponsor will continue to vyield.

THE PRESI DENT: Senat or, do you
yi el d?

SENATOR MARCELLI NG, Yes.

THE PRESI DENT: You may proceed,

Senat or Schnei der man.

SENATOR SCHNEI DERMAN: The
renedi al programtransfer fund that woul d be
establ i shed through this legislation, is that
a fund that would nerge the prograns that
previ ously existed under the G| Spill Fund

and under the State Superfund?

SENATOR MARCELLI NO. Yes.
SENATOR SCHNEI DERMAN: Ckay.
Thank you, Madam President. 1'd like to thank

t he sponsor for his answers.

On the bill.

THE PRESI DENT: On the bill,
Senat or Schnei der man.

SENATOR SCHNEI DERMAN: I think
that you know a piece of legislation is noving
the ball forward when even the nmenoranda in
opposition to the | egislation have to go out
of their way to praise Senator Marcellino and

prai se the effort.
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| do think we are noving closer to
where we need to be with this bill. | do not
think we have gotten there. The two issues
that | have raised really are at the heart of
nmy objections to this |egislation.

First of all, the question when
we're dealing with issues of civil liability
is always the question of who benefits and who
i s burdened.

And the theory of Superfund
| egi sl ati on around the country has been that
if a party is owning a piece of property,
seeking to make noney out of that piece of
property, that that person is in a better
position to bear the costs of pollution in
that property than an innocent party
downstream soneone who doesn't own the
property, doesn't benefit fromthe ownership,
and is just subject to pollution |eeching out
or | eaking out of the property.

The problemw th this |egislation
is it takes -- it creates a new definition of
a noncontributing responsible party, and it
creates essentially a good-faith exception.

Now, good-faith exceptions are al ways very,
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very difficult to deal with, because anyone
who in good faith attenpts to ook at a site
is really indistinguishable from soneone who
just wal ks through.

There is a current comon-| aw
standard for negligence, there is a current
conmon- | aw standard for what constitutes
responsibility. This bill would repeal that
for many, nmany people and shift the burden of
proof to the state. That, | think, is a
fundanment al probl em

We need to provide incentives for
brownfields to be cleaned up. W need to
provi de incentives for toxic waste sites to be
cl eaned up. But we can't do it by renoving
liability fromparties who woul d seek to
benefit.

Under the current system anyone
who wants to purchase such a site understands
that they have the obligation to undertake a
t hor ough exam nati on because they nay be
subject to responsibility. This bill limts
responsi bility through the good-faith
exception and al so, very inportantly,

restricts responsibility to on-site
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contanmination. So if you own a piece of
property next door and your site is
cont am nat ed, you would not be able to seek
redress fromthat party.

More fundanmentally -- and this is
really the one thing I think we do have to
overcome before we're going to cone to
agreenent with the Assenbly and actually pass
a law and refinance these inportant prograns.
More fundanmentally, in the Superfund
| egi sl ati on that was funded through the 1986
Envi ronmental Quality Bond Act, industry paid
50 percent of the debt service for the poo
that woul d finance orphan sites, sites where
you couldn't catch the polluter and nmake t hem
pay. Industry paid 50 percent, the state paid
50 percent.

Under the G| Spill Fund, industry
paid 100 percent. So industry was paying, if
you conbi ned those two funds, well over 50
percent of the cost.

Thi s proposal reduces the share
paid by industry. This proposal reduces the
share paid by polluters and increases the

share paid by the taxpayers.
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Now, at a time when the taxpayers
are subject to extraordinary burdens and those
burdens are only going to increase as the year
goes on, | don't think it sends a good nessage
to say we in the Senate of the State of
New York are going to try and reduce the
portion of the financing of the cleanup of
these toxic waste sites and of these
brownfi el ds, reduce the portion of the paynent
for industry and increase the portion paid by
t he taxpayers.

That's what this |egislation does,
by creating the renedial programtransfer fund
that is a nerger of two funds.

Let's not Kkid ourselves about this.
The fundanmental difference between this
| egi slation and the | egislation pending in the
Assenbly is that the Assenbly is attenpting to
keep the portion of the cost paid by the
polluters, paid by industry at the sane |evel.
This reduces that cost. And for that reason,
| feel that | rnust oppose this bill.

However, | nust acknow edge t hat
there are sonme very innovative provisions

here. This is, as Senator Marcellino said,
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unl i ke anything we've seen before. And I
honestly do think it noves us closer to where
we need to be to pass a law. | don't think
we're there yet.

Thank you, Madam Presi dent.

THE PRESI DENT: Senat or Br own.

SENATOR BROVWN: Thank you, Madam
President. Through you, if the sponsor woul d
yield for a few questions.

THE PRESI DENT: Senat or
Marcellino, will you yield for a question?

SENATOR MARCELLI NG, Yes.

THE PRESI DENT: You may proceed
with a question, Senator Brown.

SENATOR BROMN: Senator, 1've
tried to read through this piece of
| egislation and really grasp it. It is an
i mportant piece of |egislation.

One of the concerns that | have,
that I'mgrappling with, is if sonmeone
purchases a brownfield site -- say, this site
was a former factory and they are going to use
the site for a factory again and they
renedi ate the site to that use, to factory

use. However, five years goes by and the
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owner decides: | don't want to keep this
property a factory anynore, | want to make the
property a housi ng devel opnent.

How woul d this | egislation dea
with that circunstance?

SENATOR MARCELLI NG, Senat or, use
is not a key here. The site contam nation
deternmines the |l evel of cleanup required. W
don't use use as criteria here in any of the
| evel s.

In each of the three |evels
establ i shed, one of the things that nust done
is the source of contam nation nust be renoved
in all three situations. So, one, we've taken
the source of the problemaway, so it can't
get any worse than it was. And then we
require renmediation to a cl ean standard.

Now, in sone cases it would be to
absol ute pristine or as pristine as we can
possibly get. That would | eave unlimted use
to that person or that entity who is the
vol unt eer.

But if they can't, or if it's not
possi bl e, another |evel, Level 2, would be set

up so that they could then negotiate and | ook
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at a list of prior cleanups that have been
done where this site mght fit the criteria --
soil content, water type, you nane it. Use,
prior use mght cone into effect as one of the
criteria there as to the source of
cont am nati on.

And then they woul d say, okay, that
ki nd of cleanup, that |evel of cleanup which
woul d be frankly nore stringent than what is
currently required, would be the site -- they
woul d sign a contract with the DEC and nove on
with the process.

But in every site, the source --
and every level and every track we establish,
t he source of the contam nation nust be taken
away, mnust be renoved.

Now, if you purchased the site and
you' re vol unteering, you are responsible for
cleaning up only the site. |If you're not the
original polluter, you didn't engage in the
pol lution, you are only required under this
bill to clean up the pollution on-site. The
state is required to take care of off-site.

If you're the polluter, if you're

the polluter, you are responsible for cleaning

Candyco Transcri ption Service, Inc.




1197

on- and off-site. W don't allow the off-site
to go if you' ve created that. And under no

ci rcunstances do we let off-site pollution
conti nue unabated. But since you have cl eaned
up the site and taken away the source, you
have cut down on the anobunt of spread that
woul d be possible fromthat point on.

So use is not the determ nant here,
it's the |l evel of contam nation tells the
system what ki nd of cleanup you will have to
perform

SENATOR BROWN: Madam Pr esi dent,

t hrough you, if Senator Marcellino would yield
for another question.

THE PRESI DENT: Senator, will you
yi el d for another question?

SENATOR MARCELLI NG, Surely.

THE PRESI DENT: You may proceed,
Senat or Br own.

SENATOR BROVWN: ' m appreciative
of Senator Marcellino addressing the issue of
liability for off-site renediation

And in the case of a -- in a case
of pollution that is off-site, and say the

polluter is no longer in business, in that
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case would the state be fully liable for the
renedi ati on of off-site pollution?

SENATOR MARCELLI NG, Yes. The
answer is sinply yes to that. The state would
take on the responsibility of cleaning it up
if it's an orphan site. O whatever
muni cipality mght be -- mght cone into that.

Remenber, if it's |located in one of
the cities, under the current |aw
municipalities don't want to get involved
because they could be involved in that
bottom ess pit and their tax dollars go down
the drain. So they stay away fromtaki ng on
t hese sites.

What we're saying is now you don't
have to take title, if you're a municipality,
to get involved in the cleanup. You can start
the cl eanup process and get it noving. |If you
then take it, the municipality can then engage
in selling that site once it's cleaned to the
proper standard and keep hal f the revenue.

Hal f of it goes back into the fund to
refinance Superfund and to keep the process
goi ng.

But the municipalities now can keep
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hal f of the revenue to offset their costs and
to nove ahead. So we've incentivized
municipalities to get involved where they have
not before.

The worst part of the '86 bond act,
the part that has been | east successful of al
has been the nunicipal bond act's part,
because municipalities have no reason to get
i nvol ved. They step aside because they don't
want to get caught into the nightmare of pay
and pay and pay and pay and clean up that is
no end, and the lawsuits that ensue. W can't
give themrelief.

But now we've given them a reason
to get involved and to take on. W' ve
i ncreased the match from 75 percent to
90 percent. W' ve allowed themto use state
and federal funds to offset the other
10 percent, which they can't do under the
current program So we think we've bettered
the system and we' ve enhanced t he cl eanup and
we' ve encouraged nore cleanup in the process.

That's the key here. W want to
encourage nore cleanup. W want to expedite,

strean i ne, and encourage cleanup. W want to
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encour age vol unteers, be they nunicipalities
or private individuals, to get into the
system go in it and clean up those sites. |If
we don't, we have a situation that we have
now. the insult continues, the brownfields
continue, our inner cities rot fromit.

The suburbs are under pressure.
Spraw is everywhere. W want to contro
that. W want to revitalize the inner cities,
we want to keep people there, put those
properties back on tax rolls, and get them
into productive use for the comunity. It's a
benefit to the environment. | believe it's
t he bi ggest econoni ¢ devel opnent program we
could ever devise in this state.

SENATOR BROVWN: Thr ough you,
Madam President, if Senator Marcellino would

yield for one final question.

THE PRESI DENT: Senat or
Marcellino, will you yield for a final
questi on?

SENATOR MARCELLI NG, It would be

ny pleasure to yield to ny coll eague.
THE PRESI DENT: You may proceed,

Senat or.

Candyco Transcri ption Service, Inc.




1201

SENATOR BROVWN: My final question
is in the area of DEC oversight.

SENATOR MARCELLI NG, Can | cal
on an assistant if it's his final question?

SENATOR BROWN: Yes, it is,
Senat or .

SENATOR MARCELLI NO Thank you
| want to nmake sure.

SENATOR BROVWN: My question is in
the area of DEC oversight.

And fromwhat |I'mreadi ng, and
perhaps |'mnot reading correctly, it seenms in
sonme cases a conpany or a party could come to
the DEC after it has a plan in place already
for the cleanup, for DEC approval of its plan.
Rat her than having DEC tell the conpany
initially, tell the conpany first: This is
what we would |ike to see you do.

And |'m concerned that perhaps that
creates a situation where sonme of these things
coul d be rubber-stanped through DEC

And in a situation where DEC has
| ost a nunber of enpl oyees over the years,
does it make it nore difficult for DEC to have

t he necessary oversight to | ook at these
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i ssues?

Maybe |I'mnot reading it right. |
just had an opportunity to read it thoroughly
today. Am1l looking at that in the right way?
Does the DEC oversight, in sone cases, is that
all oned to happen after the fact as opposed to
before the fact?

SENATOR MARCELLI NO. Yes and no
That's a good political answer, yes and no.

There is an allowability for
sonmeone to start, to develop a process. The
vol unteer can come in, they nust pay a fee --
| believe it's $5,000 -- to get into the
program That's used to offset DEC s costs
for staffing and personnel that are necessary
to oversight the process.

If the renediation and the
i nvestigation is done by the volunteer --
because they all do. It nust be done by
| icensed engineers. It just can't be done hy
their Aunt Tillie, it's got to be done --
al t hough unl ess she's a licensed engineer. If
they establish a credible plan, a credible
programthat identifies sources of pollution,

in good faith, commtted no fraud, did not
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deceive -- all those situations cone into
play -- we want themin the program W want
to encourage themin.

A good many of these brownfield
sites, they don't rise to the |level of a
Superfund site. They're the little gas
station sitting on the corner where there's
sonme oil spill that | eaked or gasoline | eaked
out of a tank. And nobody wants to cl ean that
nmess up, because they don't know how long it
will go.

I know sone gas stations that are
cl eaning up right now, they've been cleaning
it up for six years. | know sone peopl e who
have the cost and still owe debts of over
$400, 000, $500,000. It's outrageous.

W want people to cone into the
site. And if they begin by renoving the
contam nant, fine. That's the source of the
problem That's the contam nation source.
Get rid of it. We don't mind that. W want
themin, we want the process ongoing, and we
want the volunteers to come forward.

To do that, we have to make it

streanm i ned and incentivized. W're doing
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that. That's what this bill does. It does in
no way, in no way water down standards, no pun
intended. It does in no way weaken standards

or |lessen standards. |In fact, it sets the

hi ghest cl eanup standards in the nation for

cl eanup of sites in this program W want to

ensure that sites are cl eaned up.

Under the current system it sinply
isn't working. It sinply isn't working.
Peopl e are not conming forward -- for a whole
host of reasons, revenue being one of them
But they're not comng forward. W want to
encourage themto cone forward. This bil

does that, Senator. And | believe all of our

communities will benefit fromit greatly.

SENATOR BROWN: Madam Pr esi dent,
on the bill.

THE PRESI DENT: You may proceed
on the bill, Senator

SENATOR BROVWN: Thank you.

| want to thank Senator Marcellino
for responding to nmy questions.

And as Senator Marcellino has
indicated, this is a major, mgjor issue and a

maj or problem for many communities all across
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our state. In the community that | represent,
Buffalo and N agara Falls, there are nany
brownfields. And the present requirenents
that we deal with make it difficult to get
t hose brownfields cleaned up and nmake it
difficult to reuse that plan

And as Senator Marcellino has
i ndi cated, from an econonm c devel opnent
perspective, there's land sitting there in
these conmunities that just can't be used that
is desperately needed to be devel oped.

However, as Senator Schnei derman
has said -- and while |I certainly comend
Senator Marcellino for doing a trenendous
amount of work in advancing this |egislation
and inproving on this legislation, I am
concerned that perhaps it doesn't go far
enough.

| think a trenendous job has been
done here in | ooking at the problens, in
| ooki ng at the concerns of the environnental
community, in |ooking at the health concerns
in communities across the state and in trying
to fashion legislation that froma

common- sense and sound perspective noves the
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situation of renediating brownfields across
the state forward

| still remain a little bit
concerned about DEC oversight. I'ma little
concerned about off-site contam nation. In
fact, in an area of the conmunity that is not
innmy district, is actually in Senat or
Stachowski's district, a conmunity called
H ckory Wbods, that is a cormmunity that has
been built on a contam nated site and the site
is primarily contam nated fromthe migration
of contam nants off-site.

And t hose peopl e, those individuals
are dealing with a terrible situation -- al
ki nds of health problens, the |oss of their
property val ues.

And | would hate to see us not
fully address situations like that in the
future. | would hate to see peopl e invest
life savings and invest their hopes and dreans
in properties only to find out |ater on that
we did not do enough to protect them agai nst
off-site contam nation. That while we did
what needed to be done to renediate a

brownfield and put a brownfield back on the
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tax rolls and make it usable for people, that
we didn't do enough to nmake sure there wasn't
of f-site contam nation
So while I certainly comrend
Senator Marcellino for the work -- clearly,
t he considerabl e work that has been put into
this piece of legislation, | would like to see
us go a little further. So | amtorn today.
And | probably will end up voting
in the negative on this piece of |egislation,
but | do so with conmendation to Senator
Marcel I ino and asking himto be open to noving

just a little further on this bill

Thank you.

THE PRESI DENT: Senat or
Qppenhei ner .

SENATOR OPPENHEI VER: | agree
with everyone. | think all of us are very

conflicted on this issue.

SENATOR MARCELLI NG, | have a
sol ution.

(Laughter.)

SENATOR OPPENHEI VER: What is it,
dear ?

(Laughter.)
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SENATOR OPPENHEI VER: vel |,
actual ly, Senator Marcellino, | am com ng down
in support of the bill.

And |'ve been rather a purist in
the past. You know, every site has to be
clean to the extent that it was as pure and as
pristine as before any pollution happened.

But, you know, we've been tal king
now for two years or nore about the State
Superfund and refinancing it, and we're
getting nowhere. | nean, | think we have to
say sonething has to be done, and we're not
getting to square one. W haven't gotten to
square one on brownfields, we haven't gotten
to square one on Superfund.

W have to do something. W stil
have a m ni num of 800 seriously contan nated
sites. W know that. W' ve been bankrupt in
Superfund for two years. | mean, where do we
go? Do we still try for the ultimate, or do
we have to cone down and say maybe we can't
have the ultinate? W're certainly in a
terrible fiscal crisis right now | don't
know where we'd get the noney. So we have to

do sonet hi ng here.
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This woul d provide $138 nmillion
towards a Superfund program That woul d be
noney that is desperately, desperately needed.
W have thousands of brownfi el ds.

And | actually have an interesting
story about a gas station that finally got
renedi ated. And it got renedi ated because it
happened to be in Wstchester County where two
honmes could be built on that site. And |I've
told you on this floor what the cost of the
medi an house in Westchester County now is,
$535,000. So it finally nmade sense for the
devel oper to renedi ate.

But this situation does not exist,
| don't think, elsewhere in the state. And
don't see that we're getting our thousands of
brownfi el ds renmedi ated. And the
muni ci palities have just been too fearful of
the liability costs. | know White Pl ains
wanted to do sonething, but

So this is a new approach. It's
sonmething that | think will be inproved upon
when we hopefully can do a conference
commttee with the Assenbly. But this isn't

the best of all possible worlds, and |'m now
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maki ng ny peace with that. And so | wll be
supporting this | egislation.
THE PRESI DENT: Senat or Krueger.
SENATOR LI Z KRUEGER: Thank you,
Madam President. |f the sponsor would yield

to a question.

THE PRESI DENT: Senat or, do you
yi el d?

SENATOR MARCELLI NG, Yes, | wll.

THE PRESI DENT: You may proceed,

Senat or Krueger.

SENATOR LI Z KRUEGER: Thank you,
Madam Pr esi dent .

| too am | think, confused and
m xed about this bill. | admre the anount of
effort and work and dedi cation you' ve put into
this by attenpting to do an omi bus act and
respondi ng to concerns that have been raised
before on the floor. And I don't know whet her
to be admiring of the fact that you took these
massi ve prograns and bl ended themall into one
bill or to, frankly, be aggravated because
things that | can support in one section are
things that |I'm concerned about in others and

nmy question is how do you draw the Iine
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bet ween t hem

So the question I have is we define
something as a brownfield site, and we accept
the standards for cleanup, and it's not on the
Superfund list at the time, it's on a
brownfield site. |It's categorized as a
brownfield site. But then at sonme point
during the renmediation or after the
remediation it is discovered that in fact that
site shoul d have been a Superfund site or, in
fact, either because we were late in doing al
of the eval uations we shoul d have or something
came to light during the process or sonething
came to light afterwards -- how do you dea
with the situation that you had one standard
of cleanup and liability when it was defined
as a brownfield, there's a different standard
if it was Superfund, and can you do anyt hi ng
about it after the fact if in fact we di scover
|ater on that it should have and appropriately
ought to be on a Superfund |ist for that |evel
of cl eanup?

SENATOR MARCELLI NO Qur program
right now for cleanup of these sites is based

on the past perfornmance of cleanup of
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Superfund sites. So the renedial

nmet hodol ogi es, if you use Track 2, that would
be devel oped by the expert group would cone
fromsites that were cl eaned up under
Superfund prograns. So the renediati on woul d
be to the highest |evel that you need.

If there's sonething discovered in
the process of cleaning up a site, well, it
gets a reopener and we |look at it. W just
don't ignore it. There is provision in the
| egislation to allow for a reopener and a
renegoti ati on. Sonething canme up that was not
di scovered in the renediation, but we see it,
we don't sinply ignore it. That goes back
into the process and it gets factored in.

The off-site, if it's a site after
the fact, years and years down the road,
again, if there was fraud cormmitted by the
initial person, well, you chase themas a
polluter, and we try to get them back.

But we want the site cl eaned up.
W don't want it to sit there. | agree with
you, Senator, and | have the sanme frustrations
you show. There are too nmany sites. Senator

Qppenheinmer said it before, there are too nany
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sites just sitting there and sitting there and
sitting there and sitting there, go on and on

and on and never get addressed, until it gets

econonically feasible to do it.

Vll, in many comunities we don't
have that |uxury. The value of the land wl|
never get to the level of worth that woul d
all ow the devel oper to cone in there. So we
want those sites cleaned up. W need to
encourage that, we need to incentivize it.

This is what we are doing in this
program W're trying to get bad things
el i m nated from our nei ghborhoods. W want to
cl ean up these sites so that they don't
perpetuate the probl ens that exist there now.
And we're flexible on this, and the programis
flexible on this. And the volunteers know
what the requirenments are. And there are
reopeners that get triggered if certain things
are discovered in the process.

SENATOR LI Z KRUEGER: Madam
President, if, through you, the sponsor woul d
yield to anot her question.

THE PRESI DENT: Senat or

Marcellino, will you yield?
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SENATOR MARCELLI NG, Yes, Madam
Presi dent .

THE PRESI DENT: You may proceed,
Senat or Krueger.

SENATOR LI Z KRUEGER: Thank you,
Senat or Marcellino, and thank you for your
previ ous answer.

And while you were talking to ne,
one of ny staff was highlighting that in fact
under the bill DEC has the option to reopen,
but actually not the mandate.

And so one of the concerns would be
if you're in process and you di scover that in
fact the problens are worse than expected and
that this shouldn't perhaps fall under the
brownfield category but, rather, Superfund,

t hat woul d DEC have a notivation not to want
to revisit the issue? Because under

Superfund, it potentially becones a liability
factor for the state and a liability cost for
the state. And how woul d we protect ourselves
in that situation?

Because | think that you and | both
agree what we want to happen and that we want

this land cl eaned up and that we want nore
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brownfi el ds made avail abl e for inportant uses
in our conmunities. Certainly in ny city, and
we al ready heard about Buffalo.

But |1'm al so concerned that the
liability trade-offs here would actually
notivate the state not to want to revisit
certain issues.

SENATOR MARCELLI NO. To the
contrary, the liability to the state would
incentivize the state to force the cl eanup
while the person is on-site, while we have the
volunteer in our grasp, if you will. Because
down the road, the state would be |iable then.
We woul d not want to get involved.

Wiy woul d the state want to take
over a site or take on the responsibility of
cleaning up a site when we've got a vol unteer
who's willing? And if they've got the
financial resources, we're going to get them
We've got themthere, we've given thema
program we want to themto clean it up

It is in the state's best
interests, financial or otherwise, to go in
t here and nake sure and assure that these

sites are cleaned up to the utnost while the
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volunteer is on the scene, while we still have
| everage. Qherwi se, the state becones liable
and it beconmes the responsibility of the state
to clean that up, and the state woul d not want
t hat .

SENATOR LI Z KRUEGER: Madam
President, if, through you, the sponsor woul d
continue to yield.

THE PRESI DENT: Senat or
Marcellino, will you yield?

SENATOR MARCELLI NG, Sure

THE PRESI DENT: You may proceed.

SENATOR LI Z KRUEGER: Thank you,
Madam Presi dent. Thank you, Senator.

So again, perhaps |I'm confused, but
let's say | have decided to try to clean up a
brownfield, a piece of property under
brownfield. And in the course of ny attenpt
to clean up, | discover that in fact this is a
much nore conpl ex cleanup than | imgi ned, far
nore costly, there is ground contarm nation
beyond what | originally was advi sed or
bel i eved.

Agai n, in your explanation, DEC

m ght reopen the whol e i ssue thensel ves. But
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if DEC did, it mght then -- | mght walk

away. And DEC would not want ne to wal k away

and mght be willing to, for financial reasons
for the state -- again, |I'mnot accusing DEC
' m playing --

SENATOR MARCELLI NG, No, but you
are. You --

SENATOR LI Z KRUEGER: -- out

hypot heticals that | think we should be
concer ned about .

SENATOR MARCELLI NG, But ,
Senator, you are. You're laying on a
departnment the worst of possible intentions,
where the departnment would sinply allow a
contanmination to exist and | ook the other way.
| don't think anybody honorably woul d do that.

The volunteer, if they
di scovered -- and if they did, they belong in
jail, quite frankly. And Senator Schnei der man
woul d probably go back into prosecution, and
we woul d I ead the charge and put this person
away forever, under the hi ghest possible
st andar ds.

Am 1 right, Senator? Never m nd.

Don't --
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SENATOR SCHNEI DERMAN: | was a
defense lawer. But |'d take that case.

SENATOR MARCELLI NG, He' d take
that case. You see that?

THE PRESI DENT: Senat or Krueger,
are you finished with your question?

SENATOR MARCELLI NO | digress,
Madam President. If | mght --

SENATOR LI Z KRUEGER: Madam
President, if | could ask the sponsor to
continue to yield.

THE PRESI DENT: Yes, you may.

SENATOR LI Z KRUEGER: Thank you,
Madam Pr esi dent .

SENATOR MARCELLI NG, Sure, |
continue to yield.

SENATOR LI Z KRUEGER: Thank you,
Senat or Marcel lino.

Actually, to shift gears on this,
I"malso particularly interested in the
financing structure for this. And you have a
series of descriptions about various credits
and tax credits that woul d be used.

And | actually think fromny own

experience that tax credits to notivate people
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to build in | ess desirable areas or, say,

af f ordabl e housi ng, for exanple, affordable
housing in brownfields, is a dual inportant
issue for me in ny city and I think in many
other areas in the state.

Under the tax credit proposals that
are laid out in your bill, is there any reason
for us to be concerned that under the -- 1"'1l]
try to say this correctly. Under the
president's new plan for tax cuts, there is
serious concern that there will be an end of a
notivation to use these types of tax credits
for investnent, either in housing -- which was
actual ly an exanple story in the New York
Times today -- or | would argue potentially
for brownfields.

And so | wonder whet her anyone has
done any eval uation of what the potential harm
to your proposal -- and again, on the
brownfi el ds side of this and the financing
side of this, | believe | ama supporter of
your bill -- any analysis of what harm woul d
be done through federal tax code proposals in
basically negating the financial advantages of

these kinds of credits for brownfields.
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SENATOR MARCELLI NO. Frankly, |'m
not aware of anything we've done on that |evel
that would | ook at the negative.

But I frankly don't see it as a
negative, since we're allow ng these
deductions off the state incone tax, not the
property tax. So these polluters or these
vol unteers who cl ean up these sites woul d
still be paying property taxes to the
muni ci palities in which they exist.

Wi ch, frankly, these sites aren't
payi ng anything right now There is no taxes
being paid. That's the problemw th nost of
them they're just lying there and not being
done.

So these incentives would accrue to
the incone tax |evel, but they al so increase
with the |l evel of cleanup. The highest
standard of cleanup gets the highest |evel of
incentive. So we're trying to get people to
nove up the | adder to do nore, not |ess.

That goes back to your earlier
question of the person where they find nore
intoit. Well, if they do, and it's a

good-faith thing, and they bring it to our
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attention or we discover it, as the case may
be, through the DEC or its agents, then they
are then qualified for an even hi gher

i ncentive.

So we want themto cone in, and |
think there's that incentive to nove ahead and
clean it up.

SENATOR LI Z KRUEGER: Thank you,
Senat or Marcel |ino.

Thank you, Madam Presi dent.

THE PRESI DENT: Senat or Vol ker .
SENATOR VOLKER: Madam Pr esi dent ,
very quickly.

| guess | was the only major |eader
fromupstate that supported the bond act sone
years ago. And | took quite a bit of heat and
quite a bit of criticismbecause, as was
pointed out to nme, the city that is nost
affected by brownfields in the state of
New York is Buffalo.

Sonmething in the area of 45 percent
of Buffalo's area is not devel opabl e because
of potential environnental problens.

The waterfront that we hear people

al ways conpl ai ni ng, Ch, you won't devel op the
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waterfront and all that, a big part of that
reason i s because we had so much industry on
the waterfront for so long that there are
pl aces that are suspect. And we don't know
for sure how heavy it is in sone places.
There's chem cal s.

| think the problemhere is that we
have a | ot of our environnmental friends who
want to do so much so fast. They're the rea
reason we haven't been able to pass the
Superfund | egi sl ation, because they wanted to
put rules and regulations in there that would
make it so expensive and so difficult to do
that we couldn't get it done.

And if you look at the situation
and you talk with the people that are doing
this, they say, Look, there's sone sinple

things that you can do. And Senator

Marcellino, | think his bill does those
t hi ngs.

I"'mnot saying it's perfect. If we
could find a perfect bill, we'll then knight
Senator Marcellino and we will nmake hima --

what ever we can nmake him

But | think the key here is that we
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need good solid | egislation on brownfields.
And Buffalo needs it, Rochester needs it, the
upstate cities need it. And | think that what
Senat or Marcellino has done here is a huge
step in the right direction.

And | think what you'll find is
that the Assenbly will be nuch nore inclined,
now that the election is over -- and | think
even the environnentalists that have been the
main block in this thing for so many years
hopefully will begin to realize that you have
to wal k before you junp.

| nean, the noney that we have
invested in certain places is huge. Sone of
t hose have been questi onabl e, because people
think that we can do things that we are not
capabl e of doi ng.

And | would rem nd everyone here, |
get tired listening to other countries try to
dictate to us about environnent. This country
has done nore to clean up the environnment than
any country in the world has ever done.

Nobody is even close to it. And this state,
by the way, has done nore than any state in

t he uni on has ever done. But it's been
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expensive, it's been difficult -- not just for
the state, but for the localities.

| mean, Lake Erie is an
environnental mracle that the | ocal paper
conveniently forgot to say when they did a
story on the Geat Lakes. And | heard that,
by the way, fromsone friends of mne from
Europe and Russia. And they said, "You' ve got
this Lake Erie, which is an environnental
mracle."”

It was the first lake in the world
that was essentially dead; that is, some fish
and wildlife couldn't live there. And now
anything can live there. And that wasn't done
by the State of New York and the federa
government, by the way. That was done
primarily by Canada and by our |ocal area,
Buf f al o peopl e and Rochester people and so
forth.

So we have done a lot. W stil
have a | ong way to go. And Senator
Marcellino's bill | think is a bill that goes
a long way toward hel ping -- particularly, |I'm
going to say, Buffalo, because | represent the

area around Buffalo, but I'mtalking about the
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whol e state.

So | really think it's sonething we
shoul d do and get the Assenbly to nove
qui ckly.

THE PRESI DENT: Senat or Sabi ni .

SENATOR SABI NI : Thank you, Madam

President. On the bill.

THE PRESI DENT: You may proceed
on the bill.

SENATOR SABI NI : | wanted to say
that the issue we're dealing with is one
that's evolved over the years. And the terns
used in dealing with this issue, we sort of
t hrow t hem around, but their meani ngs have
changed.

Super fund cane about through the
federal governnment efforts, through RCRA and
wor k that Congressman Florio did in Congress
when | worked there. And it was to deal wth
i ssues |ike Love Canal, which was a disaster
in this state, issues of very toxic problens
on our land that essentially left that |and
not only useless but in effect uninhabitable
and dangerous for people to be on just even

passi ng t hrough.
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W had a situation in Senator
Onorato's district, which at the tinme was the
| ar gest, nobst expensive cl eanup under
Super fund, the Radiac plant in Wodside.

But the termof art that we use
now, brownfields, are a little different.
Brownfi el ds are basically places that, because
of past policies of neglect, are now
dangerously polluted to the extent that
liability becones an issue for people.

And we have about 10, 000
brownfields in the state. Those are sites
that are accessible by transportation, by
roads, by railroads. They're in cities and
suburbs. They're the land that we really need
to continue to nake investnents in in order
for the state's econony to thrive. It's a
nmeasur abl e percentage of sone of our urban
areas. W heard about Buffalo.

Essentially a large part of the
Greenpoi nt section of Brooklyn is a brownfield
because it has the world's largest oil spill
underneath, from Mbil OG1l. And people are
living on that land right now, but it is in

effect a brownfi el d.
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If we don't do sonething and | et
this continue to -- this issue continue to
fester, we are really guaranteeing |arge
sections of the state being sort of an
econonic calvinism They're never going to
come back if we don't do sonething.

And so | conmend Senator Marcellino
for his work on the bill. There are probl ens
| have with the legislation. 1'd like to see
some of the liability issues tinkered wth.
I'"d |ike to see stronger DEC enforcenment in
the bill. But |I've |learned over the years
that the perfect shouldn't be the eneny of the
good and that doing sonmething is better than
doi ng nothing. And funding Superfund is
better than not funding Superfund in the
state. And so | support the bill.

And | woul d hope that based on his
past work on issues regarding the environment,
that Senator Marcellino, if there were
probl enms that needed to be tinkered with in
the future, that the commttee would take up
those problens if this bill doesn't address
all that it hopes to address.

So I"'mgoing to support the bill,
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but I also want to editorialize just a wee bit
on sone discussion we had a coupl e of weeks
ago in this chanber, and I know in his final
day here Senator Hevesi brought up, and that
is sort of the process here.

This is a 70-sone-odd-page bill, a
77-page bill, single-typed, and there's a | ot
of thought that went into this. But it could
have been better had we had nore people in to
tal k about it, had we had nore nenber
participation in the crafting of the
| egi sl ati on, that we drew upon sone of the
experi ences that sonme peopl e have both inside
this chanber and in the outside world.

And | think something this Iarge,
this type of an ommibus bill really
requires -- I"'msure a |lot of thought went
into it, but naybe nore open thought. And
maybe nore experts brought in. And maybe nore
open di scussions with nmenbers of both parties

so that we can make these things better.

Al inall, I think it's a good
bill. 1 comrend Chairman Marcellino on his
work. And | intend to vote in the positive.

Thank you.
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THE PRESI DENT: Senat or
Hassel | - Thonpson.

SENATOR HASSELL- THOVPSON: Thank
you, Madam Presi dent.

Prior to comng to the State
Senate, | served on the city council in the
city of Mount Vernon. And at the begi nning of
that period in 1993, as in nost cities in the
Nort heast, so many of our industrial
busi nesses noved away and |l eft us with
bui | di ngs that were uni nhabitable. And part
of that was because of brownfields.

Over the last 7% years, Mount
Vernon has done an astronomical job in trying
to get those properties back on the tax rolls.
And we have been successful to the percentage
of about 92 percent.

And that remaining 8 percent, and
sone other sites that we've identified, we
cannot, we cannot afford to do this by
oursel ves. And the owners of sone of those
properti es have abandoned them have wal ked
away.

What does that nean, to not just

t he econom ¢ devel opnent of our community but
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the residential comunity as well? It abuts
it and it continues to cause it to grow and to
be ext ended.

| feel an obligation, even though
as a person who's newy appointed to the
Envi ronnmental Committee and one who thinks
that, yes, this bill could be a great dea
better -- but | amvery appreciative that
menbers of this Senate apparently |istened
when we tal ked about the standards in the
Governor's bill |ast year and have gone a | ong
way toward making it a better bill.

And so therefore, based upon our
personal needs within our communities, | have
to vote for this bill. | have to support it.
And |'ve got to talk with ny Assenbly
col | eagues to nake sure that they understand
the necessity of this bill in direct
relationship to our inability to create
econoni ¢ devel opnent .

We cannot afford to go backward.
Everything that we do to increase the ability
of our conmunities to raise our own efforts of
econoni ¢ devel opnent will go a long way to

securing our tax base. Qur communities have

Candyco Transcri ption Service, Inc.




1231

to do that. Small conmmunities, small cities
don't have the advantage that New York City
has. And so therefore, fromthat perspective,
| have to support the bill.

And, Senator Marcellino, | think
that you and the conm ttee have gone a | ong
way toward making this a much better bill than
that which we spoke on | ast year

Thank you.

THE PRESI DENT: Does any ot her
Senator wish to be heard on this bill?

Senat or Krueger, why do you rise?

SENATOR LI Z KRUEGER: | riseto
speak on the bill, Madam President, briefly.
THE PRESI DENT: You may proceed.

SENATOR LI Z KRUEGER: I
appreci ated the entire debate and di scussion
t oday.

And while |I also do think this bil
coul d be nmade better, and | am going to urge
that through conference comrittees with the
Assenbly that we continue to nove to address
concerns that | have in this bill, both on
liability issues overall and specifically the

funding and liability categories of Superfund
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and the G| Spill Fund sections of this bill
| too find nyself congratul ati ng Senat or
Marcellino on the work he has done to get us
this far.

And that | will be voting for this
bill, because | think it is so critical for us
and the Assenbly and the Governor to insist
that we nove forward both with brownfields
| egi sl ati on and with addressing the other,
| arger concerns around Superfund and liability
this year in the state.

So thank you very nuch, Senator. |

will be voting yes.
THE PRESI DENT: Senat or St avi sky.
SENATOR STAVI SKY: | too want to
echo what has been said. And | will certainly

not repeat it.

However, this has great inpact for
Queens County. W have brownfield areas near
Shea Stadiumin what is known as the Iron
Triangle, a |arge area where oil fromthe
junkyards, the auto junkyards, the oil has
seeped into the ground, creating brownfields.
And hopefully this legislation will enable us

to encourage potential econom c devel opnent,
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particularly fromthe private sector

| think that there's a long way to
go, and | do have things on ny wish |ist to be
added, but | certainly intend to support this.

Thank you. And thank you, Senat or
Mar cel |i no.

THE PRESI DENT: Does any ot her
menber wi sh to be heard on this bill?

Senat or Schnei derman, to cl ose for
the mnority.

SENATOR SCHNEI DERVAN: Thank you,
Madam Pr esi dent .

Very briefly, I think that this has
been a good debate. Cbviously, we have sone
nore work to do. The Superfund has been
bankrupt for sonme tine in ny district and in
many other districts. There are waste sites
where investigati ons have stopped, where
cleanup is not even in anyone's mnd at this
point. And we clearly have to act.

I would urge all of ny coll eagues,

t hough, on both sides of the aisle that the
Assenbly does have | egislation that is good
| egi slation that woul d enable us to start this

process again, that would enabl e the cl eanups
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to start.

And peopl e keep saying: W have to
do sonething. W do have to do sonet hing.

But this is not the only answer to the
problem W could easily just pass the
Assenbly's bills, and then we would start the
process overni ght.

This is a step forward in a
tortuous process by which we're trying to cone
to some agreenent with the Assenbly so that we
can pass a law, not just another series of
one- house bills. Because we've passed
one-house bills on this issue in the [ast few
years, and the Assenbly has passed one-house
bills. That doesn't clean up any toxic waste
sites.

The provisions of this bill are a
step forward towards the Assenbly's bill and
towards a bill that is in the Senate, Senate
876, by Mal col m Smith, which would refinance
t he Superfund program and keep it nore in line
with the current standards of requiring the
polluters and industry to pay a |larger share
than this proposed | egislation we're

addr essi ng today woul d.
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But | would urge ny col |l eagues that
we still have a ways to go. W' re not going
to get a law out of this bill. This is going
to have to cone back to us. And | hope that
the sponsor is willing to take nore steps
towards the Assenbly's position, as | believe
they are willing to take steps, and | think
their position has softened over the | ast year
or two.

There are provisions in this bil
that | think raise serious questions. W
haven't really even gotten to the question of
the blanket immnity that it would provide to
the state, essentially repealing the conmon
| aw of negligence in many situations, and the
wai vers of liability for many private parties
that woul d be provided for under this bill

There are serious questions here.
W have to do something. But a vote against
this bill does not nean a vote agai nst doing
something. It sinply means a vote for
something a little bit better for the people
of the State of New York, a little bit harder
on pol luters, and sonething that we believe

will pass the Assenbly, which is the ultinmate
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goal so we can have a |l aw and not end this
session once again with us saying "W passed
our bill" and the Assenbly saying they passed
their bill and the pollution resting in the

ground and not facing any possibility of

cl eanup.

" m going to be voting no, Madam
President. | understand everyone's conflicts
over this. | share themto sone extent. But

| think we do have further ways to go to get
this bill to the point that we can actually
have a | aw.

THE PRESI DENT: To cl ose debate,
Senat or Marcel |ino.

SENATOR MARCELLI NO Thank you
Madam Pr esi dent .

| thank nmy col |l eagues for a very
interesting and informative debate.

|'ve been working on this
| egi slation for over six years now, and it's
been before the house in various forms and
nmet hodol ogies. This | believe is the best one
that | have ever seen.

| thank ny col | eagues who

participated in the negotiations and in the
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doing of this bill, and part of that goes back
to Assenbl yman Di Napoli's staff when we
started this process |ast year very late in
the session. But his staff, ny staff, and
menbers of Senator Bruno's staff were working
t oget her way back then to do the forerunner of
this bill.

There are 450,000 brownfield sites
in this country. There are between 14,000 and
15,000 in the state of New York al one. There
are 7,000 on Long Island. Wat was said
bef ore by Senator Cppenhei mer and ot hers,
we' ve got to nove, we've got to get this
process to closure, because the insult to the
environment and the insult to our citizens
continues. W've got to stop that insult.
Passi ng good brownfields |egislation such as
this bill will go a |long way.

| urge a yes vote to send the right
nessage to everybody that this bill is the
step to take.

Thank you, Madam Presi dent.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 49. This
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act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE PRESI DENT: Senat or Br own.

SENATOR BROVWN: To explain ny
vote, Madam Presi dent.

THE PRESI DENT: To explain your
vot e.

SENATOR BROVWN: Again, | want to
commend Senator Marcellino for noving the
i ssue of brownfields in the State of New York
forward. This is an inportant issue and an
i ssue that we have to get sonme novenent on

| listened very carefully to the
debate. And as | said during ny debate, | am
alittle bit torn on this legislation. 1I'd
like to see us go a little further. 1 think
t hat Senator Marcellino, based on his six
years of work on this issue, is certainly
commtted to doing that.

Based on that, | amgoing to vote
in the affirmative on this piece of
| egi sl ati on.

THE PRESI DENT: Senat or Br own,

you will be so recorded as voting in the
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affirmative.

The Secretary will announce the
results.

THE SECRETARY: Those recorded in
t he negative on Cal endar Nunmber 220 are
Senat ors Andrews, Breslin, Duane, Paterson,

Sanpson, and Schnei derman. Ayes, 54. Nays,

6.

THE PRESI DENT: The bill is
passed.

Senat or Lachnan.

SENATOR LACHVAN: Yes, Madam
President. 1'd |like to have unani nous consent

to be recorded in the negative on Cal endar
Nunber 194, Senate Bill 439.

THE PRESI DENT: Heari ng no
obj ection, you will be so recorded as voting

in the negative.

SENATOR LACHVAN: Thank you
THE PRESI DENT: Senat or Kuhl .
SENATOR KUHL: Yes, Madam

President. May we return to the order of
noti ons and resol utions.
| understand there's a privileged

resolution at the desk by Senator Bruno. 1I'd
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like the title of it read only and nove for
its i mredi ate adopti on.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: By Senat or Bruno,
Legi sl ati ve Resol uti on Nunmber 805,
commenor ati ng Good Joes Day 2003.

THE PRESI DENT: Al in favor of
the resolution signify by saying aye.

(Response of "Aye.")

THE PRESI DENT: Opposed, nay.

(No response.)

THE PRESI DENT: The resolution is
adopt ed.

Senat or Kuhl .

SENATOR KUHL: Madam Pr esi dent,
is there any housekeepi ng at the desk?

THE PRESI DENT: No, there isn't,
Senat or .

SENATOR KUHL: There being no
further business to cone before the Senate,
Madam Presi dent, | nove we stand adj ourned
until Monday, March 24th, at 3:00 p.m,

i nterveni ng days to be |egislative days.

THE PRESI DENT: The Senate stands
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adj ourned until Mnday, March 24th, 3:00 p.m,

i nterveni ng days being |egislative days.
(Wher eupon, at 1:00 p.m, the

Senat e adj ourned.)
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