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PROCEEDI NGS

THE PRESI DENT: The Senate will
pl ease cone to order

| ask everyone present to please
stand and repeat with me the Pl edge of
Al 'l egi ance.

(Wher eupon, the assenbl age recited
the Pl edge of Allegiance to the Flag.)

THE PRESI DENT: In the absence of
clergy, may we each bow our heads in a nonent
of silence.

(Wher eupon, the assenbl age
respected a nonent of silence.)

THE PRESI DENT: Readi ng of the
Jour nal .

THE SECRETARY: In Senat e,

Sat urday, March 15, the Senate net pursuant to
adj ournnent. The Journal of Friday, March 14,
was read and approved. On notion, Senate
adj our ned.

THE PRESI DENT: W t hout
obj ection, the Journal stands approved as
read.

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent ,
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there will be an i medi ate neeting of the
Children and Fam lies Committee in the
Maj ority Conference Room

THE PRESI DENT: There will be an
i medi ate neeting of the Children and Fam | ies
Committee in the Majority Conference Room

Presentation of petitions.

Messages fromthe Assenbly.

Messages fromthe Governor

Reports of standing conmttees.

Reports of select commttees.

Comuni cations and reports from
state officers.

Motions and resol utions.

Senat or Sewar d.

SENATOR SEWARD: Yes, Madam
President. On page 13, | offer the follow ng
amendnments to Cal endar Nunber 129, Senate
Print Nunmber 1447, and ask that the said bill
retain its place on the Third Readi ng
Cal endar .

THE PRESI DENT: The anendnents
are received, Senator, and the bill w I
retain its place on the Third Readi ng

Cal endar.
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Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
there's a privileged resolution at the desk by
Senat ors Bonaci c, Kruger, and Bal boni. Could
we have it read inits entirety and nove for
its i mredi ate adopti on.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: By Senators
Bonacic, C. Kruger, and Bal boni, Legislative
Resol ution Nunber 780, paying tribute to the
life and selfl ess heroismof Staff Sergeant
Brian Pavlich of Port Jervis, New York.

"WHEREAS, It is with a heavy heart
that this Legislative Body pays tribute to
Staff Sergeant Brian Pavlich of Port Jervis,
New York, and the ten other nenbers of the
United States Arny 10th Mountain D vision who
|l ost their lives in the Black Hawk tragedy at
Fort Drum on March 11, 2003; and

"WHEREAS, This Legislative Body
extends its deepest synpathy to the famlies
of each of these brave Anericans -- Staff
Sergeant Brian Pavlich; Sergeant John L

Ei chenl aub, Jr.; Sergeant Joshua M Harapko;
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Private First C ass Shawn A MyersciKk;
Private First Class Andrew D. Stevens; Private
First Class Stryder O Stoutenburg; Private
First Cass Tormy C. Young; Captain
Christopher E. Britton; Chief Warrant O ficer
Kenneth L. MIller; Specialist Barry M
St ephens; and Specialist Lucas V. Tripp; and
"WHEREAS, This Legislative Body
woul d also like to extend its heartfelt
t houghts and prayers to the fam|lies of
Specialist Dmtri Petrov and Specialist Edw n
A. Mejia, as they cope with their injuries and
grieve for their fallen conrades; and
"WHEREAS, No one can fully
understand a tragedy such as this, but only
know t hat prayers hel p us through the day and
hel p us endure the night; there are prayers of
friends and strangers that give us al
strength, and there are prayers that yield our
will to awll greater than our own; and
"WHEREAS, Staff Sergeant Brian
Pavlich grew up in Port Jervis, New York,
where he was a Boy Scout and a nenber of the
volunteer fire departnent; he attended Port

Jervis High School and played football for the
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Red Rai ders under the lights at 3 ennette
Field; and
"WHEREAS, The son of a soldier and
grandson of a soldier, Staff Sergeant Brian
Pavlich signed up for the United States Arny
as soon as he received his high schoo
di pl ona; he saw conbat in Kosovo and was part
of Operation Anaconda in the nountains of
Af ghani st an; and
"WHEREAS, An exenpl ary sol dier,
Staff Sergeant Brian Pavlich received the
Expert | nfantrynan Badge, one of the United
States Arny's highest non-conbat awards; and
"WHEREAS, Staff Sergeant Brian
Pavlich is survived by his wife, Heather;
parents, Edward, Sr., and May; sister,
El i zabeth; and brother, Edward, Jr.; and
"WHEREAS, It is the sense of this
Legi sl ative Body to convey its grateful
appreciation and heartfelt regret in
recognition of the | oss of these courageous
i ndi vi dual s who dedi cated their purposeful
lives and careers to serve their country in
the United States Arny; now, therefore, be it
"RESCLVED, That this Legislative

Candyco Transcri ption Service, Inc.




1040

Body pause in its deliberations to pay tribute
to the life and selfless heroismof Staff
Sergeant Brian Pavlich of Port Jervis,

New York, and be it further

"RESCLVED, That a copy of this
resolution, suitably engrossed, be transnitted
to the famly of Staff Sergeant Brian
Pavlich."

THE PRESI DENT: Senat or Bonaci c.

SENATOR BONACI C. Thank you,
Madam President. On the resol ution.

It's with a heavy heart of sorrow
that | stand today to talk about this
resolution and Brian Pavlich. Brian was from
the city of Port Jervis.

And we -- since |'ve been in public
service in Al bany, | have seen three fallen
heroes fromthe city of Port Jervis: 1990,

Ant hony Aversa, BCl investigator killed in a
bad drug bust; Septenber 11, 2001, Doug
Mller, firefighter, who was lost in the
terrorist attack; and now, on March 11th of
this year, 13 soldiers went down on the Bl ack
Hawk hel i copter accident. Eleven died, two

survived. The only one that died fromthe
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state of New York was a son of Port Jervis,
Bri an Pavlich.

He was a 20-year-old nman, had a
w fe that was his sweetheart. He cane froma
famly of soldiers. H's love of country was
his famly creed. Fromthe tinme he could
talk, Brian Pavlich held tight to his father's
and his grandfather's shirttails, both of whom
were sol diers who fought in places |ike
Nor mandy, Omaha Beach, and Vietnam He was
dedi cated to his famly. He was dedicated to
bei ng a sol dier.

After joining the Arny, he wanted
to fly choppers just |like the Black Hawk. And
when he passed away, his young wife said he
di ed an honorabl e and respectful death doing
what he | oved to do.

This New York State Senate extends
our deepest condol ences, not only to the
Pavlich famly but to all of the famlies of
the other 10 soldiers who lost their |ives
serving our country.

He died protecting our freedons,
our country, and our conmunity. He wl

al ways be renenbered as one of our nation's

Candyco Transcri ption Service, Inc.




1042

fallen heroes.

Thank you, Madam Presi dent.

THE PRESI DENT: Senat or Bal boni .

SENATOR BALBON : Madam
President, patriotismis a thing often spoken
of but seldom exercised. But there's no
greater denonstration of that patriotismthan
to put on one's country's uniform to go and
| eave your famly, to travel far away and put
yoursel f in harm s way.

The soldiers killed and injured
| ast week personified that patriotism | bet
if you'd asked themif they were patriots or
her oes, they woul d have said: No, we're just
doi ng our job.

But we know differently. Al of us
know t hat because they and their fellow
soldiers do their jobs, we're able to live in
freedom

Last week the face of the
depl oynment was shown to me when | went to
speak to the depl oynent of 150 Marines in
Al bany. And there was famly there. And
there were the fathers with their famlies all

around them the kids running around, and the
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Wi ves crying, uncertain about the future, both
physically, enotionally, and al so about their
financial security.

And | spoke to one of the col onels
there, and we tal ked about this incident, and
he said: "W train hard.” And what people
don't always recognize is training hard is
dangerous. W don't always appreciate that.

Many people w Il argue about the
best way to protect denocracy. And | don't
have an answer, but | know this one thing for
sure. Denobcracy can only continue to flourish
if men and wonen |ike those on that helicopter
continue to take up the call of duty.

May they rest in peace.

THE PRESI DENT: Senat or Wi ght.

SENATOR W\RI GHT: Thank you, Madam
Presi dent .

| too rise to join ny colleagues in
recogni zi ng our fallen heroes. As the
representative of the conmunity that is host
to Fort Drum | was given the honor of joining
t he Governor and the Congressional del egation
at the nenorial service last Friday to

recogni ze these individuals and to hel p share
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in the grief with their famlies.

And | can tell you w thout
reservation that it is probably one of the
nost difficult tasks that 1've had in ten
years in this position. It was a circunstance
that you are inpressed by their dedication and
their conmtnent and their honor. You are
al so taken aback by their youth, their young
famlies, their children.

It is a very serious business to
serve in the mlitary of one's country. And
many of these young nen return from
Af ghani stan, return from havi ng successfully
engaged in conbat, to return unharned, only to
sacrifice and nmake the ultinmate sacrifice for
this nation while in what is considered a
routine training exercise.

The routine busi ness of defending
this country is a very serious business. It
is a very dangerous business for the young nen
and wonen who wear our uniform And we are
living in very serious tinmes. And while we
are here today, as we were there Friday to
hear their commanders speak of themin the

nost el oquent of terns, to hear their
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col | eagues and their famlies share their
renorse and their |loss, and to sone m ni nal
attenpt we to share our synpathy with their
| oss.

But nore inportantly, when the day
is done, there is not a famly nenber there,
nor was there anyone that was in attendance
that wouldn't recogni ze those 11 individuals
and the two who have survived as true heroes,
recogni ze their dedication and conmtnent to
this country and without question recognize
that they would do it all over again given the
choi ces that they'd faced.

We can be proud as a nation that
that's the caliber of young nen and young
wonen who have chosen to represent our nation
Qur recognition here today is but a snal
tribute to what I hope we all do on a regular
basis as we go forward and face the chal |l enges
that we are facing in the near future, to
respect and recogni ze these young nmen and
wonen and pray for their safe return. My God
bl ess.

Thank you.

THE PRESI DENT: The question is
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on the resol ution.

Senat or Pat erson.

SENATOR PATERSON: ' msorry,
Madam President. |If -- before we take the
resolution up, if I mght add a thought.

THE PRESI DENT: Pl ease proceed.

SENATOR PATERSON: | want to join
Senat or Wight and Senator Bonacic and Senator
Bal boni and the feelings of everyone in this
chanber, spoken or unspoken, of our support
for our arnmed forces overseas and our
particular grief at the death of 11 of themin
the tragic accident |ast week.

Sonetinmes differing on policy and
differing on procedure mght | ead those to
feel that there isn't equal and overwhel m ng
sentinment of respect, concern, and, in the
end, |love for Anericans who vol unteered for
service to our country in the mlitary and
then perished in that service. There's
not hi ng so noble or nothing so great.

And |'m always inspired and |'m
al ways noved by the words of Senator Bal bon
when he said that probably if you asked them

did they know they were heroes, did they know
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how t hey noved the rest of us, they would say:
We're just doing our jobs.

And wel| aware that Senator Bal bon
is an adm rer of Shakespeare, it nmade ne think
of the Shakespearean adnoni shnent in Sonnet
94: "The sunmer's flower is to the sunmer
sweet, but to itself it only live and die."

| think that's enbl ematic of what
t hose young nen and wonen tried to give to
this country, 11 of them perishing | ast week
in aterrible accident. W can recogni ze them
at this nmoment in tinme, but their famlies
have | ost them for every nmonent in tine in the
future.

We pray for their famlies, we w sh
their famlies our best, and we could only
state and restate our heartfelt grief over
their loss but our continuing adul ation for
their service to our country and to the
exanpl e that they've set for all of us about
what they were able to give for what they
believed in and for our cause.

THE PRESI DENT: Senat or Farl ey.

SENATOR FARLEY: Thank you, Madam

Pr esi dent .
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| want to commend ny col | eagues on
their very noving el oquence on this tragedy,
and only add one addendum that these young
men were part of one of the nost renowned and
wonder ful 10th Muntain Division, which is
serving in Fort Drum Tenth Mountain D vision
has been at the forefront of al nbst everything
that this nation has been involved in as far
as protecting our security, whether it be in
Af ghani st an, Kosovo, or in World War I1.

And the 10th Mountain Division has
been stationed at Fort Drum and has been very
much a part of our defense, and certainly
these young nmen. It's a tragedy that this

happened to a group of young nen that have

really served our country so well. WMy God
rest them
THE PRESI DENT: Senat or Skel os.
SENATOR SKELGCS: Madam Pr esi dent,

Senat or Bonacic would like to put every nenber
on the resolution. |f any nenber does not
wi sh to sponsor it, they should notify the
desk.

And perhaps it would be appropriate

if we adopt the resolution by the senators

Candyco Transcri ption Service, Inc.




1049

standing in a nonent of silence.

THE PRESI DENT: Any nmenber who
does not wish to be a cosponsor of this
resol ution, please notify the desk.

W'l | observe a noment of silence.

(Wher eupon, the assenbl age
respected a nonent of silence.)

THE PRESI DENT: The question is
now on the resolution. Al in favor please
signi fy by saying aye.

(Response of "Aye.")

THE PRESI DENT: Opposed, nay.

(No response.)

THE PRESI DENT: The resolution is
adopt ed.

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
| believe there's a substitution at the desk.
If we could nmake it at this tine.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: On page 4,
Senat or Morahan noves to di scharge, fromthe
Committee on El ections, Assenbly Bill Nunber

390 and substitute it for the identical Senate
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Bil | Nunmber 1320, First Report Cal endar 207.

THE PRESI DENT: The substitution
i s ordered.

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
if we could go to the noncontroversial reading
of the cal endar.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: Cal endar Nunber
75, by Senator Vol ker, Senate Print 664, an
act to anmend the Penal Law and the Vehicle and
Traffic Law, in relation to endangering the

wel fare of a child.

SENATOR PATERSON: Lay it aside.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

80, by Senat or Padavan, Senate Print 845, an
act to anmend the Crimnal Procedure Law, in
relation to the defense of guilty but nentally
il

SENATOR PATERSON: Lay t hat
asi de.

SENATOR PADAVAN: Madam
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Presi dent .

THE PRESI DENT: The bill is laid
asi de.

Senat or Padavan.

SENATOR PADAVAN: Madam
President, would you place a sponsor's star on
that bill, please.

THE PRESI DENT: The bill wll be
starred, Senator.

THE SECRETARY: Cal endar Nunber
95, by Senat or DeFranci sco, Senate Print 1485,
an act to anmend the Surrogate's Court
Procedure Act, in relation to conmputation

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 2. This

act shall take effect on the first day of

January.
THE PRESI DENT: Call the roll
(The Secretary called the roll.)
THE SECRETARY: Ayes, 56.
THE PRESI DENT: The bill is
passed.
THE SECRETARY: Cal endar Nunber

151, by Senator LavValle --
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SENATOR SKELGCS: Lay it aside for
t he day.

THE PRESI DENT: The bill is laid
asi de for the day.

THE SECRETARY: Cal endar Nunber
154, by Senator Kuhl, Senate Print 1429, an
act to anmend the Vehicle and Traffic Law, in

relation to exenpting any child under the age

of 14 years.
SENATOR PATERSON: Lay it aside.
THE PRESI DENT: The bill is laid
asi de.
THE SECRETARY: Cal endar Nunber

167, by Senator Meier, Senate Print 1821, an
act to amend the Social Services Law, in
relation to rei nmbursenent.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 5. This
act shall take effect on the first day of
January.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 56.

THE PRESI DENT: The bill is
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passed.

Senat or Skel os, that conpletes the
readi ng of the noncontroversial cal endar.

SENATOR SKELGCS: Madam Pr esi dent,
if we could go to the controversial cal endar
starting with Cal endar 154, by Senator Kuhl.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: Cal endar Nunber
154, by Senator Kuhl, Senate Print 1429, an
act to anmend the Vehicle and Traffic Law, in
relation to exenpting any child under the age
of 14 years.

SENATOR SCHNEI DERMAN:

Expl anati on.

THE PRESI DENT: Senat or Kuhl, an
expl anati on has been request ed.

SENATOR KUHL: Thank you, Madam
Presi dent .

This is a proposal that's been
debated on the floor of this house in years
past. To date, we've not had recognition of
the problemthat exists in the community out
in nmy Senate district. And that is, severa

years ago we passed a requirement that young
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peopl e who ride bicycles actually wear a
hel met. We mandated it.

In one particular community, a
religious community known as the Mennonite
community in my area, and nost notably in
Yates County, in the Penn Yan area, part of --
one of the religious tenets that's held by
t hese people is that they wear wi de-brinmed
bl ack hats or full-fledged bonnets.

And so what we have done is nade
crimnals out of these people by forcing them
to be put in a position where they discard
their religious tenets and actually wear a
hel et .

The nodern means of transportation
for nost of these people is by bicycle. And
so | don't think that that's -- there's an
overwhel m ng safety concern. W've never had
any reported accidents that resulted in death
or serious injury to these people.

And so this bill would essentially
all ow them wunder these circunstances, not to
have to wear a hel net.

THE PRESI DENT: Senat or Lachman.

SENATOR LACHVAN: Yes, Madam
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President, through you, | would Iike to speak
on the bill.

THE PRESI DENT: You may proceed
on the bill.

SENATOR LACHMAN: This bill, as

we know, as Senator Kuhl has said, has cone
before us several tines. | look uponit as a
very inportant bill, not just because it's in
aid of the Mennonite community in Senator
Kuhl's district, but also the inplications
that this bill has.

Many peopl e have said that the nost
i mportant -- one of the nobst inportant things
that the Anmerican denocracy has produced is
the First Amendnent to the Constitution. And
the First Anendnent to the Constitution says
two things: One, there shall be no
establi shnment of religion, and, two, that no
one should prevent the free exercise of
religion fromtaking place.

Now, exactly 30 years ago, in 1973,
the Ami sh population in Wsconsin was very
upset and very concerned that their children
were being forced to attend public schoo

after the eighth grade. It was in opposition
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to their religious beliefs. And yet it was
part of state |aw.

And this is an exanple where
religion and religious beliefs and religious
principles cone into conflict with aws of a
state. And the State of Wsconsin ruled that
an exception should be made to the Am sh
popul ati on of Wsconsin, that they did not
have to attend any type of schooling, whether
public or private, after the eighth grade.

Now, this was 30 years ago, and
it's as inportant today as it was then. And
not only is it inportant for the Am sh, but
it's inmportant for all groups. The First
Amendnent has brought to Anerican life a
virtual greenhouse of religious grow h.

| nmean groups such as the Mornons,
the Christian Scientists, the Disciples of
Christ are rooted in Anerican soil and cane
fromAnerica. And small groups |ike Baptists
and Met hodi sts, who canme from Britain,
flourished in the Amrerican environnent.

And they flourished because of the
great respect that Anmericans have had for

freedom of religion and that no one should
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interfere with the free exercise of religion

| am proud to stand al ongsi de of
Senator Kuhl on this bill -- I'"mnot even sure
the Mennonites in his district vote. Ch, they
don't vote -- because it's an issue of
religious principle, which to nme is one of the
great things that this country stands for.

Thank you ki ndly.

THE PRESI DENT: Senat or
Mont gonery.

SENATOR MONTGOMVERY: Yes, Madam

President. Just briefly on the bill.

THE PRESI DENT: You may proceed
on the bill, Senator
SENATOR MONTGOVERY: Yes. | have

voted no in the past on this legislation. And
the reason being, for ne, is that I don't see
this in any way associated with whether or not
any group is able to freely worship.

And this has nothing to do with
respect for religion or any of that. | just
see this as being a bill which seeks to exenpt
a certain group of children fromthe
requi renent that children wear hel nets when

they are riding their bicycles or any other
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such vehicl e.

So | vote no because | think that
what ever | aws we enact to protect the
interests of children are just specifically
for their protection, and we should not exenpt
t hem si nply because the adults who are
responsi bl e for them do not want themto be
covered by the laws to protect them So | am
going to continue to oppose this |egislation.

And | certainly hope that Senator
Kuhl will understand the inportance of the
protection of children, one. And, two, that

there are nmany other groups who wear

headgear -- sone of them are represented by
me -- and they certainly do vote, for certain.
But | still believe that every

child deserves to be protected by the | aws of
our state. So |I'mvoting no again.

THE PRESI DENT: Does any ot her
menber wi sh to be heard on this bill?

Then the debate is cl osed.

Read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect inmmediately.

THE PRESI DENT: Call the roll
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(The Secretary called the roll.)

THE SECRETARY: Those recorded in
t he negative on Cal endar Nunber 154 are
Senat ors Li bous, Montgonery, A Smth, and
Stachowski. Ayes, 55. Nays, 4.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber
75, by Senator Vol ker, Senate Print 664, an
act to anmend the Penal Law and the Vehicle and
Traffic Law, in relation to endangering the

wel fare of a child.

SENATOR VOLKER: Madam Pr esi dent .
THE PRESI DENT: Senat or Vol ker .
SENATOR VOLKER: This bill, which

has been around for a couple of years --

THE PRESI DENT: I's there an
expl anati on requested?

SENATOR VOLKER: Yes, Senat or
Pat erson requested it. You probably didn't
hear him | heard him

(Laughter.)

THE PRESI DENT: No, | didn't, his
nmeek voi ce.

Thank you, Senator Paterson.
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You may proceed, Senator Vol ker.

SENATOR VOLKER: He whi spered to

(Laughter.)

SENATOR VOLKER: Thi s bil
actually has a history that goes back to the
time when the Assenbly and the Senate were
attenpting to conme to an agreenent on a series
of bills relating to child endangernment.

At that tinme we were -- we thought
we were well on our way to conme, and we did
come, to an agreenent. Although the Assenbly,
frankly, did not want to nove on as strongly
as we did in doing bills that woul d wai ve the
statute of limtations and would allow crines
agai nst young people to be prosecuted on a
nore general basis.

There's been sone stuff in the
paper | ately about the fact that we were the
ones that had backed away, when in reality it
was the Assenbly that had really backed away
because they did not want to go as far as the
Senate was willing to do in protecting
chil dren, very honestly.

This bill is a bill that relates to
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the i ssue of endangering the welfare of a
child. It would create a new of fense of
endangering the welfare of a child in the
first degree.

We have al ready had on the books
for sone tinme endangering the welfare of a
child in the second degree, which is nerely a
Cl ass A misdeneanor. And a person is guilty
of that offense when he or she knowi ngly acts
in a mnner likely to be injurious to the
physical, nmental, or noral welfare of a child
| ess than 17 years old. And there's sone
basis in the law for issues involving
negl ected children and persons in need of
supervi si on

The problemw th that statute is
that it's only a Cass A msdeneanor, and it's
beconme sonewhat of catchall for all sorts of
acts by parents and guardi ans and so forth.

And in fact, at the tinme we did a
study that showed that there were 7,000
arrests in relation to endangering the welfare
of a minor here nany years ago. The problem
was al nbost no one got convicted. Virtually

all the cases ended up in probation and were
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either for that or dism ssed, and ot her
charges were allowed to be furthered agai nst
t he parents or whoever the endangering the
wel fare of the child was invol ved.

This bill says that if you have
previ ously been convicted of endangering the
wel fare of a child or if a person -- let ne
read the statute here -- if a person has been
previ ously convicted or when he or she
knowi ngly acts in a nanner which creates a
substantial risk of serious physical injury or
prol onged i npairnent of the nmental or
enoti onal condition of a child | ess than
17 years old, the charge would be a Cass D
f el ony.

Now remenber, this is a -- what
this would create is a charge. That woul d not
necessarily nmean that that would be the fina
convi ction. Because what w Il probably happen
here is many of these cases will end up being
reduced back to a m sdeneanor. VWhich wll
nmean, very honestly, that at |east you'll have
somet hi ng substantial in these cases.

But one thing I would ren nd

everybody, that a Class D felony is punishable
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by up to seven years in prison. And the rea
reason for this statute is to give, in
particul arly egregi ous cases -- renenber,
these are children under 17 years of age --
nostly by parents or persons in supervision,
who one way or another in effect abuse these
chil dren, short of the actual physical abuse,
but where they have been harassed or to a
poi nt where there could be serious
i mplications for their physical and nental
heal t h.

And that's really what this is. In
multiple offenses, it could be a D felony. O
in very serious offenses involving the health
and wel fare of a child under 17, you could be
charged with a D fel ony.

THE PRESI DENT: Senat or Pat erson.

SENATOR PATERSON: Madam
President, first |I want to commend Senator
Vol ker. | see Senator Padavan saw | was
around today, put a star on his bill, and ran
out of the chanber. Hopefully he'll come back
soneti nme.

But Senator Vol ker is here. |

wonder if he'd yield for a question.
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SENATOR VOLKER: Certainly. Yes.

THE PRESI DENT: You may proceed,
Senat or .

SENATOR PATERSON: These

situations, which is sort of a new theory of

| aw where we're taki ng what would be an A

m sdeneanor charge and we're upgrading it to a
D fel ony based on what could be identica

ci rcunst ances, but a presunption based on a
previ ous conviction -- simlar to legislation
calling for predicate m sdeneanor cases to be
regarded as felonies.

In this particular situation, if
that's what we're actually doing, why woul d we
choose the D felony, which is the second cl ass
up, rather than the E fel ony?

SENATOR VOLKER: Senator, 1 think
the reason is because the attenpt is being
made here to point up the seriousness of these
ki nds of offenses.

And rather than go to an E fel ony,
which is the | owest-grade felony -- because in
certain cases, these could be very serious
matters. And therefore, a D felony would be

avai |l abl e for parents or guardi ans or whoever
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it is who would commt these sort of offenses,
not only for a second tine but also where
there is evidence of serious physical or
mental pressure or whatever.

As you and | know, this would take
consi derabl e proof to allow this to happen.
I"'mthe first one to say that. Because judges
| ook at this and juries |ook at this very
strictly when you're dealing with these kinds
of of fenses.

But renenber, we are dealing here
with children under the age of 17. And it
coul d be, obviously, children who are nuch
younger. That's -- we say under 17, but it
coul d be children who are 13, 14, 15,
what ever .

And -- but | think what the attenpt
is being nade here is to make this clearly the
potential for a serious offense here in
certain cases that, frankly, have not been
treated by the courts or, | nust say, by the
systemin as serious a vein as they should be
treat ed.

THE PRESI DENT: Senat or

Mont gonery.
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SENATOR MONTGOVERY: Yes, Madam
President. | would just like to ask a

question of clarification.

SENATOR VOLKER: Sure.

THE PRESI DENT: Senat or Vol ker
yi el ds.

You may proceed, Senator
Mont gonery.

SENATOR MONTGOVERY: Yes, Senat or
Vol ker, 1 like the section of the bill where

you specifically tal k about a person who's
been previously convicted of a serious
of f ense.

["mjust -- in the second part,
where you say "he or she knowingly acts in a
manner whi ch creates a substantial risk of
serious physical injury or prol onged
i mpai rment of the nental or enotiona

condition,” I"mjust wondering, that seens to
be a rather subjective characterization,
substantial risk of serious physical injury
and prol onged i npai r nent .

I"mnot sure that that really is
speci fic enough so that any nunber of

possibilities could be defined based on this
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| aw.

SENATOR VOLKER: Remenber,
Senator, let me just say back in, | think,
'97, '98, we debated over that a great deal.
And the problemwas the nore we tried to
speci fy, the nore we ended up in saying that
we had to have a broad enough standard that
woul d take in -- |let ne give you an exanpl e.

Sonmeone puts a child or | ocks them
up in a roomfor |like two weeks, or sonething
of that nature. Cearly, that would fall into
a situation where the physical and enotiona
wel | -being of that child would be potentially
i npai red, where the parents just for no reason
ot her than whatever it is.

And there's a series of -- we
| ooked, in fact, at a series of situations
that occurred. And when you think of that
situation |I just told you, all they could
really find to charge a person in those cases
was a C ass A m sdeneanor

And we | ooked at other things, and
we said: Well, what el se would you charge
themw th? Neglect, | suppose. But then al

t hat woul d happen to that person woul d be the
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person m ght have the child taken away from
them But if the child was 17, probably not,
or 17 or under, because they were ol d enough
that very possibly the court would say: Well,
we're going to nonitor you, or whatever.

But because there were certain
areas that appear to be so serious that they
deserve a higher penalty and a threat to make
sure that people don't, for instance, conmt
these situations again, that's why we canme up
with this | anguage which in the | aw woul d
require, | think, sone unusual proof.

So that a lawer, | think, would
tell you that not too many cases woul d
probably fall under this unless you had sone
pretty stiff evidence that the child was
really severely potentially inpaired, short of
physi cal abuse, short of regul ar physica
abuse, or in the case -- in certain cases
wher e peopl e harass kids and so forth, so that
kind of mental abuse, unless it's on a very
prol onged basi s.

That's the real reason we used this
| anguage, which was about the best |anguage,

if I can renenber, we cane up with which would
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deal with some of the situations that were
occurring, especially in sone of the major
cities. It's not just New York Gty but a |ot
of the other cities in this state where sone
ki ds were being subjected to sone horrendous
probl ens by parents who were just unable to
control thenselves or whatever. And the
feeling was that we had to have sone way to
deal with that, and that's what this is about.
W tried to come up with some even
nore definitive |l anguage, but in the end this
is the best |anguage we could come up wth.
SENATOR MONTGOVERY: kay. Just

one further question, through you, Madam

Presi dent .

THE PRESI DENT: Senat or Vol ker,
will you yield for a question?

SENATOR VOLKER: Sure.

THE PRESI DENT: You may proceed,

Senat or Mont gonery.

SENATOR MONTGOVERY: Thank you.

| notice that your statistics are
based on the 1995 year, and you had nore than
7,000 arrests.

SENATOR VOLKER: Yeah. Yeah.
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It's gotten worse.

SENATOR MONTGOVERY: That' s what
| was going to ask. In the last eight years,
has this been a greater problenf

SENATOR VOLKER: And | et ne just
say you're right. In fact, | just |ooked at
this and | realize we have to update those.
And | will do that, by the way. [|'Il get
t hose from DCJS.

But fromwhat | understand, it's

now well into the tens of -- 10,000 to 15, 000,
whatever. |t was, in fact, in 2000, if |
remenber right. But | will check into this.

But | can tell you that it's nuch

Wor se.
SENATOR MONTGOVERY: Thank you,
Senat or .
THE PRESI DENT: Senat or Krueger.
SENATOR LI Z KRUEGER: Thank you,
Madam President. |f, through you, the sponsor

woul d yield to a question.

THE PRESI DENT: Senat or Vol ker,
will you yield for a question?
SENATOR VOLKER: Yes, Madam

Pr esi dent .
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THE PRESI DENT: You may proceed,
Senat or Krueger.

SENATOR LI Z KRUEGER: Thank you.

Senat or Vol ker, | was al so | ooki ng
at the neno you described, which you nmentioned
may in fact be outdated. But you talk about a
range of crimes, as extrene as torturing a
child to as -- another category of exposing a
child to drug use.

So as | understand it, while it
seens clear that -- in the case of torture,
that under this scenario, if a parent was
caught snoking marijuana in front of their
children nore than one tine, they could end up
with a D felony, going to jail for up to seven
years. |Is that correct?

SENATOR VOLKER: No, that's not
true.

| think the problemwith that is
that would end up as a C ass A m sdeneanor,
nost |ikely. Although what nostly happens
with those kinds of things, for that kind of
an of fense, for the nost part, the person
isn't charged at all

Because nerely snmoking in front of
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a child, there's no forced -- forcing the
child to snoke marijuana, | suppose. O sone
sort of -- taking some sort of drug mi ght be
considered -- | would think would be

consi dered endangering the welfare. But the
mere fact of snoking drugs or anything in
front of a child does not nean that you've
necessarily endangered the welfare of the
chi | d.

Vell, let ne say that one of the
frequent charges, if you allowa child to
drive a car when they're underage, and you're
in the car and there's an accident, whatever,
that could constitute -- but that still would
constitute, ironically, only a Class A
m sdeneanor. Because there's not necessarily
anything in that that would strictly say that

you i ntended to cause physical or enotiona

trauna.

But now if you are a drug user and
you subject that child -- as | had a case,
many years ago, we had -- and this was,

unbel i evable as it may sound, these were young
ki ds who the nother and father -- and we tried

to charge themwith a felony and ended up with

Candyco Transcri ption Service, Inc.




1073

a m sdeneanor -- where, to quiet them down,
the parents were giving themether. Ether.
And | admit that | got pretty upset. And we
broke the door in and grabbed the kids and
we -- what we did is we just took the kids
away fromthem

But in the end, we really couldn't
get them W tried to get themon a felony
for that sort of conduct, but we really
coul dn't, because we couldn't prove that there
was severe physical or any kind of injury to
get just the m sdeneanor, which is what it was
at the tine.

There's a classic exanpl e of what
this D felony woul d cover. Because there's no
question that if we went into court with that
ki nd of evidence, we could certainly get a
D fel ony.

But as far as any of the -- you
know, the ordinary things, snoking or having
sonmeone, you know, involved in -- unless they
were selling drugs. Now, if they're selling
drugs in front of children or doing sonething
of that nature, or, as sonetines has happened,

where we had an incident in Western New York
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where a fellow was a gun seller and was
selling guns in the house where the children
were. And one of the children -- the way they
found them the children grabbed one of the
guns and went out and shot at sonebody.
There's the classic exanple.

SENATOR LI Z KRUEGER: Thank you.

Thank you, Madam Presi dent.

THE PRESI DENT: Does any ot her
Senator wish to be heard on this bill?

Then the debate is cl osed.

Read the | ast section.

THE SECRETARY: Section 8. This
act shall take effect on the first day of
nunmber of .

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 59. Nays,
1. Senator Montgonery recorded in the
negati ve.

THE PRESI DENT: The bill is
passed.

Senat or Marcellino, that conpletes
the readi ng of the controversial cal endar.

SENATOR MARCELLI NO Thank you
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Madam Pr esi dent .

May we now return to reports of
standing commttees, for a report of the
Children and Fam lies Committee.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: Senat or Rat h,
fromthe Conmttee on Children and Fanmilies,
reports the following bill direct to third
readi ng: Senate Print 2947, by Senator

Sal and, an act to anend the Soci al Services

Law.

THE PRESI DENT: W t hout
objection, the bill is reported to third
r eadi ng.

Senat or Marcel li no.
SENATOR MARCELLI NO Madam

President, would you pl ease recogni ze Senat or

Mont gonery.

THE PRESI DENT: Senat or
Mont gonery.

SENATOR MONTGOVERY: Thank you,
Madam President. | would like to be on record

that had | been in the chanber when Cal endar

102, Senate Bill 1034 was voted, | would have
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vot ed no.
THE PRESI DENT: You will be so

recorded, Senator Montgonery.

SENATOR MONTGOVERY: Thank you.
THE PRESI DENT: Senat or

Mar cel |i no.
SENATOR MARCELLI NG, And woul d

you pl ease recogni ze Senat or Stachowski .

THE PRESI DENT: Senat or
St achowsKki .

SENATOR STACHOWBKI : Madam
President, if there wasn't a rule preventing
me fromdoing so, | would introduce the people
fromthe West Seneca Christian School that are
in the audi ence and have sat through the
session, nost of them staying awake.

(Laughter.)

THE PRESI DENT: Thank you,
Senat or .

Senat or Marcel lino.

SENATOR MARCELLI NG, Madam
President, 1'd waive the rule to introduce the

one who's asl eep.
(Laughter.)
SENATOR MARCELLI NO Is there any
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housekeepi ng at the desk, please?

THE PRESI DENT: No, there isn't,
Senat or .

SENATOR MARCELLI NG, That bei ng
so, | nove we adjourn until March 18th at
3:00 p.m

THE PRESI DENT: On notion, the
Senat e stands adj ourned until Tuesday,
March 18th, 3:00 p.m

(Wher eupon, at 4:01 p.m, the

Senat e adj ourned.)

Candyco Transcri ption Service, Inc.




