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PROCEEDI NGS

ACTI NG PRESI DENT KUHL: | ask the
Senate to cone to order, nenbers to take their
pl aces, staff to take their places.

And |'d ask everybody in the
chanber to please rise and join with nme in
sayi ng the Pl edge of Allegiance to the Flag.

(Wher eupon, the assenbl age recited
the Pl edge of Allegiance to the Flag.)

ACTI NG PRESI DENT KUHL: I"d ask
everybody to remai n standi ng and ask the
Reverend C yde McCaskill, of the Hoosick
Val | ey Community Church, to offer the
i nvocat i on.

Reverend M Caski |l |

REVEREND McCASKI LL: Let us pray.

Fat her, we thank You that we |ive
in this nation, the freedons that are ours to
come and to go, the lives that have been laid
down in the past.

And today, Father, we cone before
You and we ask Your bl essing upon our nen and
our worren in the mlitary, those in harms
way, that You put a cloud of protection around

each and every one, that Your hand be upon our
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| eader shi p, our president, that You give him
wi sdom You gi ve hi m gui dance, that You give
hi m di recti on.

W pray for those nmen and wonen
here gathered in this roomtoday, Father, that
You do the same, that You give them w sdom
under st andi ng, and know edge, that the
deci sions that are made in this place will be
deci si ons based upon You, the good of al
manki nd, for You tell us in Your word to trust
in the Lord with all of our heart: Lean not
to thine own understanding, but in all thy
ways to acknowl edge Thee and that You, Father
God, will direct our paths.

So we ask for that. W ask that
You watch over each and every one -- the nen,
the wonen, their famlies. Bless them W
t hank You once again. 1In Jesus' nane we pray,
anen.

God bl ess you.

ACTI NG PRESI DENT KUHL: Readi ng
of the Journal

THE SECRETARY: In Senat e,
Monday, March 3, the Senate net pursuant to

adj ournnent. The Journal of Sunday, March 2,
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was read and approved. On notion, Senate
adj our ned.

ACTI NG PRESI DENT KUHL: Hear i ng
no objection, the Journal stands approved as
read.

Presentation of petitions.

Messages fromthe Assenbly.

Messages fromthe Governor

Reports of standing conmttees.

The Secretary will read.

THE SECRETARY: Senat or McCee,
fromthe Commttee on Al coholism and Drug
Abuse, reports:

Senate Print 45, by Senator Alesi,
an act to anmend the Vehicle and Traffic Law

433, by Senator Nozzolio, an act to
amend the Vehicle and Traffic Law

495, by Senator Johnson, an act to
amend the Vehicle and Traffic Law

801, by Senator Marcellino, an act
to anend the Vehicle and Traffic Law,

And 2173, by Senator MGee, an act
to anend the | nsurance Law.

Senat or Fuschillo, fromthe

Committee on Consuner Protection, reports:
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Senate Print 98, by Senat or
Vel ella, an act to anend the Ceneral Business
Law,

551, by Senator Skelos, an act to
amend the General Business Law,

780, by Senator Marcellino, an act
to anend the Ceneral Business Law,

And 1388, by Senator Vol ker, an act
to anend the Ceneral Business Law.

Senat or DeFranci sco, fromthe
Committee on Judiciary, reports:

Senate Print 557, by Senator
Skel os, an act to anend the Cenera
ol i gations Law,

1089, by Senat or Hannon, an act to
amend the General Obligations Law,

1600, by Senator MCGee, an act to
amend the Fam |y Court Act;

2286, by Senat or DeFranci sco, an
act to anmend the Real Property Law;

And 2287, by Senator DeFrancisco,
an act to amend the Real Property Law.

Senator Kuhl, fromthe Conmttee on
Transportation, reports:

Senate Print 264A, by Senator
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Mazi arz, an act to anend the Hi ghway Law,

531, by Senator Padavan, an act to
amend the Vehicle and Traffic Law

764, by Senator Marcellino, an act
to anend the Vehicle and Traffic Law,

788, by Senator Marcellino, an act
to anend the Vehicle and Traffic Law,

924, by Senator LaValle, an act to
anmend the H ghway Law;

1054, by Senator Padavan, an act to
amend the Vehicle and Traffic Law

1247, by Senator Kuhl, an act to
anmend the H ghway Law;

1429, by Senator Kuhl, an act to
amend the Vehicle and Traffic Law

1735, by Senator Skelos, an act to
anmend the H ghway Law;

And 1876, by Senator Kuhl, an act
to anend the Vehicle and Traffic Law.

Senator Sal and, fromthe Committee
on Education, reports:

Senate Print 597, by Senator Kuhl,
an act to confirm ratify, validate, and
| egal i ze;

834, by Senator Vol ker, an act to
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aut hori ze approval ;

1136, by Senator Seward, an act in
relation to |egalizing;

1591, by Senator Seward, an act in
relation to creating;

1602, by Senator Padavan, an act to
repeal Section 3 of Chapter 6;

1679, by Senator Rath, an act to
amend the Education Law,

And 2023, by Senator Sal and, an act
to anmend the Education Law.

Senat or Bal boni, fromthe Conmttee
on Veterans, Homeland Security and Mlitary
Affairs, reports:

Senate Print 87, by Senat or
Mal t ese, an act to anend the Real Property Tax
Law,

714, by Senator LaValle, an act to
anmend the Real Property Tax Law,

And Senate Print 783A, by Senator
Marcel lino, an act to anend the Vehicle and
Traffic Law.

Al bills ordered direct to third
r eadi ng.

ACTI NG PRESI DENT KUHL: Al bills
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are ordered directly to third readi ng.

Senat or Skel os.

SENATOR SKELGCS: M. President,
at this tinme if we could adopt the Resol ution
Calendar inits entirety, with the exceptions
of Resol utions 554 and 568.

ACTI NG PRESI DENT KUHL: The
notion is to adopt the Resol ution Cal endar
which is on the nmenbers' desks, with the
exception of Resolution Numbers 554 and 568.
Al'l those in favor signify by saying aye.

(Response of "Aye.")

ACTI NG PRESI DENT KUHL: Opposed,
nay.

(No response.)

ACTI NG PRESI DENT KUHL: The
Resol ution Cal endar is adopted.

Senat or Skel os.

SENATOR SKELGCS: M. President,
woul d you pl ease call up Resol ution 554, by
Senator Alesi, have the title read and nove
for its imredi ate adopti on.

ACTI NG PRESI DENT KUHL: The
Secretary will read Resol ution Nunmber 554, the

title only.

Candyco Transcri ption Service, Inc.




761

THE SECRETARY: By Senator Al esi,
Legi sl ati ve Resol uti on Nunmber 554,
menori al i zi ng Governor CGeorge E. Pataki to
proclaim March 3 through 6, 2003, as
Manuf acturing Week in the State of New York,
in conjunction with National Mnufacturing
Week.

ACTI NG PRESI DENT KUHL: The
question is on the resolution. Al those in
favor signify by saying aye.

(Response of "Aye.")

ACTI NG PRESI DENT KUHL: Opposed,
nay.

(No response.)

ACTI NG PRESI DENT KUHL: The
resol ution is adopt ed.

Senat or Skel os.

SENATOR SKELGCS: M. President,
if we could return to reports of standing
commi ttees.

ACTI NG PRESI DENT KUHL: The
Secretary will return to the order of reports
of standing conmttees.

| believe there's a report of the

Judiciary Commttee at the desk. The

Candyco Transcri ption Service, Inc.




762

Secretary will read.

THE SECRETARY: Senat or
DeFranci sco, fromthe Conmittee on Judiciary,
reports the foll owi ng nom nation

As a judge of the Col unbia County
Court, Jonathan D. Nichols, of Valatie.

ACTI NG PRESI DENT KUHL: Senat or
DeFr anci sco, on the nom nati on.

SENATOR DeFRANCI SCO ' m pl eased
to rise to nove the confirmation of the
nom nati on of Judge -- soon to be Judge
Jonat han Nichols. W had a conmittee neeting
this nmorning; he was determined to be well
qual i fied and passed our conmttee
unani nousl y.

And the position that he's soon to
be appointed to or soon to take is a county
court judge in Colunbia County, which neans
he's going to wear three hats. He's going to
actually be a county court judge, a famly
court judge, and a surrogate court judge,
handling all those responsibilities. And he's
well qualified for all of those
responsibilities in view of his broad

practice.
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So | would nove the nom nation.
I'd ask M. President to recogni ze Senat or
Sal and to second the nom nati on.

ACTI NG PRESI DENT KUHL: Senat or
Sal and.

SENATOR SALAND: Thank you, M.
President. Thank you, Senator DeFranci sco.

M. President, it is indeed an
enor mous pleasure, if not an honor, to have
the opportunity to second the nom nati on of
Jonathan D. Nichols to the county court bench
i n Col unbia County.

| have conme to know Jonat han over
the course of the years in which | have
represented Col unbia County here in this
house, sone 12-plus years now, and can tel
you that he not only enjoys an exceptiona
reputation as an attorney -- witness the
resune that he presented to us earlier today
when he appeared before the Judiciary
Committee -- he's a man who has a broad array
of experience professionally, not only as a
civil attorney but as a county and nuni ci pa
attorney.

He is a nman who has served as
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confidential |aw secretary to a suprenme court
judge, as well as having worked for the
appel l ate division. He is a nman who is
emnently qualified to serve on the bench.

And it's not nerely the qualities
that he brings to the bench by way of his
professional training. He is, as | nentioned
earlier this norning, an extraordinarily
decent nman, the kind of person who anybody
woul d feel confortable com ng before the bench
to have his or her case ruled or adjudicated
upon.

He is a man who has served his
community. In addition to being an extrenely
busy practitioner, he has found the tine to be
a very active nenber of his community in a
very broad and di verse way.

And he's joined here today by
menbers of his famly, his wife, Katie; his
chil dren, Jason and Chel sea. And his parents
gave up the rather sublime 80-plus degree
weat her in southern Florida to return to
Col unmbi a County to share this nmonment with him

He al so has sone friends from

Col unmbi a County here, including the esteened
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clerk of the Colunbia County board of
supervi sors.

And | would just want to extend ny
hearti est congratulations to him to his
famly, to thank himfor being there, and to
tell himthat he joins a long |ine of
extraordinarily capabl e appoi ntees recomended
by Governor Pataki. And it's nmy pleasure to
have been part of this process.

| wish you extraordinarily well
and | know the people of Colunbia County will
be served exceptionally well.

ACTI NG PRESI DENT KUHL: I's there
any ot her Senator wi shing to speak on the
nom nati on?

Heari ng none, the question is on
t he nom nation of Jonathan D. Nichols, of
Val atie, as a judge of the Col unbia County
Court. Al those in favor of the nom nation
signi fy by saying aye.

(Response of "Aye.")

ACTI NG PRESI DENT KUHL: Opposed,
nay.

(No response.)

ACTI NG PRESI DENT KUHL: The
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nom nee i s unani nously confirned.

We're very, very pleased to have
Judge Nichols in the chanber with us, together
with his wife, Katie, and daughter, Chel sea,
and son, Jason, and his parents, Charles and
Phyllis N chols.

Judge, congratul ations. Do us
wel |, which I know you will.

(Appl ause.)

ACTI NG PRESI DENT KUHL: Reports
of select committees.

Communi cations and reports fromthe
state officers.

Motions and resol utions.

Senat or Farl ey.

SENATOR FARLEY: Thank you, M.
Presi dent .

On behal f of Senator Vol ker, | nove
that the following bill be discharged fromits

respective conmttee and be recommitted with
instructions to strike the enacting cl ause.

That's Senate Print 427.

ACTI NG PRESI DENT KUHL: Senat e
427 will be recommtted, and the enacting
clause will be stricken.
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Senat or Skel os.
SENATOR SKELGCS: M . President,

are we ready to go to the noncontroversia

readi ng?

ACTI NG PRESI DENT KUHL: Yes.

SENATOR SKELGCS: If we could at
this tine.

ACTI NG PRESI DENT KUHL: The
Secretary will read the noncontroversia

readi ng of the cal endar.

THE SECRETARY: Cal endar Nunber
45, by Senator Skel os, Senate Print 555, an
act to anmend the Penal Law, in relation to
establishing the Cass E fel ony of unl awf ul

procurenent.

ACTI NG PRESI DENT KUHL: The
Secretary will read the |ast section.
THE SECRETARY: Section 3. This

act shall take effect on the first day of
Novenber .

ACTI NG PRESI DENT KUHL: Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT KUHL: Recor d

t he negative and announce the results.
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THE SECRETARY: Ayes, 57. Nays,
1. Senator Duane recorded in the negative.

ACTI NG PRESI DENT KUHL: The bi |
i s passed.

THE SECRETARY: Cal endar Nunber
55, by Senator Seward, Senate Print 683A, an
act to amend the Insurance Law, in relation to
the paynment of first-party benefits.

SENATOR SCHNEI DERMAN: Lay it
asi de, please.

ACTI NG PRESI DENT KUHL: Lay the
bill aside.

THE SECRETARY: Cal endar Nunber
69, by Senat or Johnson, Senate Print 397A, an
act to anmend the Vehicle and Traffic Law, in
relation to the civil liability of a | essor of
a vehicle.

SENATOR SCHNEI DERMAN: Lay it
asi de.

ACTI NG PRESI DENT KUHL: Lay the
bill aside.

THE SECRETARY: Cal endar Nunber
86, by Senator Vol ker, Senate Print 1441, an
act to anmend the Penal Law, in relation to

sent ences.
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SENATOR SCHNEI DERMAN: Lay it
asi de.

ACTI NG PRESI DENT KUHL: Lay the
bill aside.

Senat or Skel os, that conpletes the
readi ng of the noncontroversial cal endar.

SENATOR SKELGCS: If we could go
to the controversial reading at this tine.

ACTI NG PRESI DENT KUHL: The
Secretary will do the controversial reading of
t he cal endar, begi nning with Cal endar Number
55, by Senat or Seward.

THE SECRETARY: Cal endar Nunber
55, by Senator Seward, Senate Print 683A, an
act to amend the Insurance Law, in relation to
the paynment of first-party benefits.

SENATOR SCHNEI DERMAN:
Expl anati on.

ACTI NG PRESI DENT KUHL: Senat or
Seward, an expl anation of Cal endar Nunber 55,
Senate Print 683A, has been requested by the
Acting Mnority Leader.

SENATOR SEWARD: Certainly, M.
Presi dent .

This | egislation before us
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suppl enents and conpl ements Senat or Skel os's
bill, the so-called runner bill, which we just
passed, as well as the adm nistrative changes
t hat have been nade at the State |nsurance
Departnent, the so-called Reg 68 changes, al
desi gned to enact neasures to reduce the
no-fault fraud problemin New York State.

Now, the bill in front of us does a
nunber of things. |t enhances the opportunity
to challenge fraud. Current law requires --
or court decisions require insurers to pay or
deny a claimw thin 30 days, and the insurers
are precluded fromraising fraud as a defense
to paynent after that short 30-day tine
period. This bill would allow the fraud to be
pursued after the 30-day peri od.

Al'so, the bill would, after a
process which is outlined in the | egislation,
all ow for the decertification of health-care
provi ders who are involved in professiona
m sconduct or inconpetency, know ngly nmake
fal se statenents in nmedical reports in
connection with a no-fault claim or refuse to
appear to answer questions relating to

no-fault treatnents.
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The bill also increases the
penalties for insurance fraud. And in that
same light, it requires that one-half of the
nonies in the Motor Vehicle Theft and
| nsurance Fraud Prevention Fund be used to
support the investigation and prosecution of
i nsurance fraud by our l|ocal district
attorneys.

Also in the legislation is the
creation of a tenporary panel on nedical care
and treatnent under no-fault, all designed to
recommend to this body and the other house and
t he Governor additional changes, a way that we
can further inprove the no-fault system and
the nedi cal care rendered under that system

And finally, M. President, this
| egislation clearly requires the
Superi ntendent of Insurance to consider the
i npact of these various reforns when
considering further rate determ nations on the
part of the insurance carriers.

In other words, we want the
consuners of this state to fully benefit from
the savings that are derived fromthe

provisions in this bill, as well as Senator
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Skel os's and the other neasures that have been
taken to fight and conbat auto fraud when it
comes to their insurance policies.

ACTI NG PRESI DENT KUHL: Senat or

Mont gonery, why do you rise?

SENATOR MONTGOVERY: M.
President, | have an anendnent, a friendly
anmendnent at the desk. | would like to waive

the reading of the amendnent, and 1'd like to
speak on it.

ACTI NG PRESI DENT KUHL: Excuse
me, just give ne just one mnute, Senator
Mont gonery.

Senat or Mont gonery, thank you for
that nmonmentary | apse. | just wanted to check
to make sure that the proposed anendnment was
germane and properly served, and | believe it
has been.

So at this time your application is
granted to have the reading of it waived, and
you're now afforded the opportunity to explain
t he anendnent.

SENATOR MONTGOMVERY: Yes, M.
President. | want to thank ny coll eague,

Senat or Seward, for introducing this
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legislation. | think it's certainly of
particular interest to people in ny borough,
in nmy district.

But there are a coupl e of
anmendnents that | would like to propose, and
per haps we can consider them | knowthis is
relatively short notice, but nonethel ess these
are, | think, inmportant and very good
amendment s.

First of all, I'd like to just
poi nt out that my amendnment includes, in
addition to Senator Seward's bill, an office
of public insurance consuner advocate. And |
t hought that since we are noving to try and
protect the industry and to try to deal with
t he whol e question of fraud, which we know to
be a very big problem especially in Brooklyn,
that we should al so include in such
| egislation a particular office that seeks to
protect the interests of the consuners.

And this particul ar advocate woul d
represent the interests of nonbusiness
aut onobi l e and heal th insurance consuners in
our state.

In addi tion, the anendnment that |
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of fer woul d establish a means by which those
persons who were willing to use a managed care
facility as part of the upfront agreenent with
t he autonobile insurer would be able to
receive a discount, in a simlar fashion that
we do for people who take special driver's
courses to reduce their |ikelihood of being

i nvol ved in an accident.

And anot her inportant aspect of the
proposal that | have would require or would
establish in statute what al ready happens, but
we would like to nake sure that that is a part
of the Insurance Departnent's officia
responsibilities. And that is to require them
to maintain a database so that we can track
and know specifically which insurances are
provi ding the very best rates and where we're
havi ng the nost problens in terns of insurance
cl ai rs and what have you.

And, lastly, I'd just like to add
that | also -- the amendnent that |'m
i ntroduci ng includes the possibility of
consuners benefiting from savings or from
excess profits frominsurers. As it stands

now, the consuner only benefits when profits
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exceed 20 percent. | would reduce that to 13
to 14 percent, so that it's nore likely that

t hose drivers who are careful drivers, who do
not really cause the problens in terns of high
rates of accidents and clains, that once an

i nsurance conpany reaches 13 to 14 percent,
that the consuners would benefit fromsuch a
profit excess.

So those are sone of the, | think,
nost inportant aspects of my amendnent. And |
woul d ask that Senator Seward woul d perhaps
consi der accepting this as a friendly
amendnent, which would inprove greatly, |
think, his bill that is before us today.

Thank you, M. President.

ACTI NG PRESI DENT KUHL: Senat or
Breslin, did you wish to speak on the
amendnent ?

SENATOR BRESLI N: Thank you, M.
Presi dent .

As ranki ng Denocrat on |nsurance, |
fully support the |egislation of Senator
Seward. It's a wonderful first step and a
very beautifully crafted bill.

However, | al so agree with Senator
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Mont gonery and woul d add the consumer into the
puzzle. And the bill, anpbng other things, as
Senat or Mont gonery pointed out, creates a
consuner advocate which wi Il be independent of
the Insurance Departnent, won't be soneone
fromthe Consunmer Protection Board, but wll
be soneone fromthe Executive Departnent,
sonmeone who will able to review rates to nake
sure that they're fair and review themon an
ongoi ng basi s.

Al so, there's a provision in the
bill that tal ks about the |IMEs, the
i ndependent nedi cal exanms whi ch defense
| awyers order routinely and choose the doctor
who revi ews the case which, in my opinion
prolongs litigation, sonmetines unfairly.

If the Insurance Departnent, if
they have a list of those people they viewto
be i ndependent, independent mnedi cal exam ners,
you woul d have a far nore neutral eval uation
or assessnent of a particul ar case and one
whi ch woul d be far nore likely to result in a
qui cker and fairer disposition of a pending
case.

So for those two reasons al one,
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Senat or Mont gonery's anmendnment nakes this a
bill that's nore conprehensive and protects
not only the insured but the insurer as well.

Thank you, M. President.

ACTI NG PRESI DENT KUHL: I's there
any ot her Senator wi shing to speak on the
amendment ?

Senat or Krueger, on the anendnent.

SENATOR LI Z KRUEGER: Thank you.
| also rise to support Senator Montgonery's
amendnent .

| think when we | ook at the history
of debate in both houses, in the Assenbly and
t he Senate, on what we ought to be doi ng about
auto insurance fraud and in fact auto
i nsurance prem uns, we see that having a
consuner conponent is critical to ensuring
part and A and part B of the assignnent.

Senator Seward's bill addresses the
fact that there is a concern, a real concern
in the state about fraud by certain people in
our comunities relating to auto insurance.
But there's nothing in the bill inits own
right that actually addresses the second and,

froma public perspective, perhaps the |arger
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i ssue, auto insurance prem um costs.

So to address the fact that we want
to as a legislative body do sonething about
fraud in auto insurance wi thout also, in a
parallel track -- and | woul d agree that
Senat or Montgonery is right to nerge those
into one bill -- ensure the consuner side of
the formula, which is to assure that consuners
in fact see a decrease in their auto insurance
prem uns because we are being a nore
responsi ble legislative entity by putting
controls on fraud in the insurance industry.

Because, frankly, froma consuner
perspective, if you have fraud -- or stop
fraud and you don't actually then decrease the
cost of auto insurance to the vast majority of
peopl e who are not participating in any form
of fraud, then you really only acconplish
part A of the assignnent.

And in fact, when you | ook at the
i ncreased costs of auto insurance in the state
over the |ast decade, what you find is a
continuing pattern of growi ng costs for auto
i nsurance wi thout actually any anal ysis

relating it to the cost of fraud.
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If we're going to nove forward on a
pi ece of legislation that would in fact do
sonmet hing to address fraud and woul d hopeful |y
then, by definition, decrease the cost to the
entire community, drivers and insurers alike,
around the reality of auto insurance fraud,
surely we should do the -- we shoul d nove
forward in a logical, rational way that
assures that there's a consuner protection
conmponent attached to this nove forward and
per haps even a public, stated commtnent by
this Legislature and by this governnent that
the reason we are going forward is to
recogni ze the crisis of the cost of auto
i nsurance to consuners.

And that really the only way to
foll ow through on that commtnent to all of
our constituents to try to get auto insurance
prem uns under control is to assure that we've
got the consumer protection conponent built in
and that we nmake a serious conmtnent not just
to addressing the fraud side of the equation,
but to addressing the cost of auto insurance,
which is really the focus that nost of our

constituents are tal king about.
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Thank you very nuch

ACTI NG PRESI DENT KUHL: Senat or
Schnei derman, to speak on the anmendnent.

SENATOR SCHNEI DERVAN: Thank you,
M. President. Briefly on the amendnent.

| think that Senator Montgonery has
covered nost of the points. One additiona
benefit that would be provided through her
anmendnent relates to the concern many peopl e
have with Senator Seward's bill's exenption
fromthe 30-day requirenent, which many of us
feel are very inportant, particularly for
| ow i nconme people who are in need of getting
their awards in a tinmely manner.

The | egislation as presently
presented would allow insurers essentially
virtually unlimted delays in naking such
paynments, creating trenendous pressure on the
i ndi gent and, once again, creating a two-tier
system where those who had the nmeans to
sustai n thensel ves probably would be in a
better position to deal with the insurance
conpany than those with | ess noney.

Senat or Mont gonery's anmendnent

woul d provide that if there was not proof of
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fraud, the 30-day requirenment nust be conplied
with and inpose strict penalties on an
i nsurance conpany that did not neet up to this
requirenent.

Finally, com ng back to Senator Liz
Krueger's remarks, we've been here now for two
nont hs, and al nost everything that has
happened here and in the Assenbly is this
ritual by which we pass our one-house bills,
t hey pass their one-house bills, we send out
newsl etters to our constituents braggi ng about
our one-house bills, and nothing gets done on
a variety of very inportant issues.

It is our conmtnent in our
conference to address the issue of high auto
i nsurance rates this session. It is something
we will be talking about. | think that making
t he point that Senator Montgonmery has made by
her anmendnent, that it's tine for the Assenbly
and the Senate to get together on this, is a
very, very critical point.

| hope we will do sonething about
this. This is costing citizens of our state
an extraordi nary anount of nobney and certainly

the businesses in our state. Let's not just
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stick with the sane one-house bill we passed
| ast year, let's address this issue before the
session is out.

| urge everyone to support the
anmendnent. Thank you, M. President.

ACTI NG PRESI DENT KUHL: Those
Senators who are in agreenent with the
amendnent pl ease signify by raising your hand.

THE SECRETARY: Those recorded in
agreenent are Senators Andrews, Breslin, D az,
Di | an, Duane, Hassell-Thonmpson, L. Krueger,
Lachman, Mont gonery, Onorato, Parker,
Pat er son, Sabi ni, Sanpson, Schnei derman, A
Smth, M Smth, Stavisky, and Senator Brown.

ACTI NG PRESI DENT KUHL: The
amendnment is |ost.

Any ot her Senator w shing to speak
on the bill?

The Secretary will read the | ast
secti on.

THE SECRETARY: Section 13. This
act shall take effect inmmediately.

ACTI NG PRESI DENT KUHL: Call the
roll.

(The Secretary called the roll.)
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ACTI NG PRESI DENT KUHL: Recor d
t he negatives and announce the results.

THE SECRETARY: Those recorded in
t he negative on Cal endar Number 55 are
Senat ors Duane, Paterson, Sanpson, and
Schnei derman. Ayes --

ACTI NG PRESI DENT KUHL: The bi |
i s passed.

Senat or DeFranci sco, why do you
rise?

SENATOR DeFRANCI SCO I"d like to
expl ain ny vote.

ACTI NG PRESI DENT KUHL: On
Cal endar Number 557

SENATOR DeFRANCI SCO Yes.

ACTI NG PRESI DENT KUHL: Sorry |
m ssed you before.

Senat or DeFranci sco, to explain his
vot e.

SENATOR DeFRANCI SCO It's very
difficult to be against a bill that punishes
fraud, that calls for savings to go to the
consuners and provides for a real deterrent to
i ndi vi dual s who m ght consider fraud and m ght

comm t fraud.
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The only problemwith this bill --
| voted yes, but | hope in the negotiations
this changes. The problemis the 30-day
period. Wen no-fault insurance was put into
effect, there was a quid pro quo. The concept
was you don't have a right to sue anynore, but
you have a right to pronpt paynent. And that
pronpt paynent includes wages, and it al so
i ncl udes nedi cal care.

Not only for the indigent, but
m ddl e-cl ass indi viduals woul d have to rely on
t hese paynents to pay their doctors and al so
to live on while this process is going on.

There's many ways that the
i nsurance conpany can presently extend the
30 days, by calling for an independent nedica
exam-- which isn't really independent -- but
al so they also can call for certification of
these particular injuries.

What we're doing, basically, by
that provision is hurting the honest person
who has insurance that is follow ng the rules
that -- when they gave up the right to sue.
And | just think that's wong.

I f someone is going to comit fraud
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and have the risk of a Cass D felony for a
$1,500 fraud, seven years in jail, that should
be a pretty good deterrent. And that's the
way we shoul d punish fraud, not by puni shing
everyone and shifting the burden of proof.

Thank you.

ACTI NG PRESI DENT KUHL: "1l ask
the Secretary to announce the negatives on
that bill which was passed just a couple of
m nut es ago.

THE SECRETARY: Those recorded in
t he negative on Cal endar Number 55 are
Senat ors Duane, Hassel |l -Thonpson, Paterson,

Sanpson, and Schnei derman. Ayes, 56. Nays,

5.

ACTI NG PRESI DENT KUHL: Once
again, the bill has been passed.

Senat or Schnei der man, why do you
rise?

SENATOR SCHNEI DERMAN: Briefly,
M. President, to explain ny vote.

ACTI NG PRESI DENT KUHL: Vel |,
Senat or Schnei derman, the bill has al ready
passed. Technically, it's already gone.

| recogni zed Senator Paterson. So
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just as a further rem nder, could you -- just
as a rem nder, please rise, |I'll recognize you
during the course of the vote. And that would
be the appropriate tine.

So we'll overl ook ny m ssing you at
this nmonment, and recogni ze you to expl ain your
vote on a bill which has al ready passed the
house.

SENATOR SCHNEI DERVAN: Thank you,
M. President.

ACTI NG PRESI DENT KUHL: Rem nder,
once again, the rules call for a two-mnute
l'imtation.

SENATOR SCHNEI DERMAN: I
appreci ate your courtesy. | do have a
tendency to slunp that nakes it hard to see
that 1'mstanding at tines.

| really have to echo what Senator
DeFranci sco said. And I think we sort of
cancel each other's votes out on this. |
voted against the bill for the sane reasons
that he discussed in his renmarks.

| do think that it is critical that
as we do, hopefully, craft a bill with the

Assenbly that actually will becone a | aw and
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address this critical issue for the people of
the state of New York, we'll be cognizant of
the points made in Senator Montgonery's
anmendnents, particularly with regard to this
30-day rule.

Again, it is essential to punish
peopl e who are guilty of fraud. This
| egi sl ati on woul d i mpose a puni shnent on
peopl e who are not guilty of fraud. This
woul d i mpose a puni shnent on people who are
needy, who are totally innocent, and that is
really contrary to our traditions of justice
in New York and in the United States.

I"mvoting no because this | find
particularly offensive. | do hope that this
is not the last tinme we will see such
| egislation in the course of this session.

Thank you, M. President.

ACTI NG PRESI DENT KUHL: The
Secretary will continue to read the
controversial reading of the cal endar.

THE SECRETARY: Cal endar Nunber
69, by Senat or Johnson, Senate Print 397A, an
act to amend the Vehicle and Traffic Law, in

relation to civil liability.
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SENATOR SCHNEI DERMAN:
Expl anati on.

ACTI NG PRESI DENT KUHL: Senat or
Johnson, an expl anation of Cal endar Nunber 69
has been requested by the Acting Mnority
Leader.

SENATOR JOHNSON: M. President,
there's a crisis in the autonobile business
today that has been com ng on for years, the
al nost inpossibility of |easing an autonobil e,
brought about by an anachronistic | aw passed
in 1924 which was never intended to cover
| eased vehicles. It was never intended to
make the owner of a |eased vehicle
responsi bl e.

The reason they didn't intend that
i s because there were no | eased vehicles in
those years. They only sold vehicles. And
when a vehicle was sold, they put an exenption
in the vicarious liability |aw which said that
t he person who | oans noney on a car i s not
consi dered the owner and is not responsible
for danmages.

Now, the |easing conpany is in the

same situation today as a conpany was, as a
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bank was which financed a car back in 1924.

All we're saying is clear up this
anachroni stic systemwhich is preventing
people fromgetting cars, naking it nore
expensi ve to get |eased vehicles.

W' ve had a real exodus of car
| easi ng and rental conpanies in the state of
New York. And the crisis has come to such a
head that sonme conpanies are going to charge a
t housand dollars nore to get a | ease, raise
the prices of leases, if they stay at all
And nost -- and many are not going to stay in
New York and | ease a car

Now, | ask you, what is the
difference if you' re driving a | eased car and
have an accident or if you're driving a car
whi ch you finance and have an accident? The
difference is that the manufacturer, or
| easee, is still responsible for the |eased
car, but he's not responsible for a car which
he manufactured and sold to nme. Wy not?
Because this law, this anachronistic | aw says
so, that's why.

There's no good reason in the world

to have this old law in place, and we're goi ng
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totry to renove it. It's not just ny idea.
The AAAis in favor of this, the UAWis in
favor of this, the banks, the |easing
conpani es, the auto manufacturers, the auto
deal ers. Everyone knows that they're going to

| ose a lot of sales and a | ot of busi ness

because people will not be able to afford a
car.

Just as an exanple, | bought a car
for ny daughter recently. If | wanted to

finance it for three years, it wuld be $800 a
nonth for three years. | could lease it for
$329. And many ot her people know t he sane
situation. Well, obviously, leasing is the
new way of buying a car which you can afford
but you cannot afford if you were going to buy
it and finance it.

ACTI NG PRESI DENT KUHL: Any
Senat or wi shing to speak on the bill?

Senat or St avi sky.

SENATOR STAVI SKY: M. President,
| listened to the sponsor's explanation of the
bill, and I have a nunber of problens with it,
with the bill.

In the first place, as | took a
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|l ook at the bill meno, it tal ks about the
probl ens obtai ning i nsurance. From what |
under st and, nost of these car |easing
conpani es are self-insured. So this does not
seemto be a problem

Secondly, the bill nmeno speaks
about caps and the fact that New York is one
of the few states in the country to have the
vicarious liability provisions apply to
aut onobi l e | easing. From what | understand,
many of the states continue the vicarious
liability but have capped the anobunts. And I
think this elimnation of all liability, I
think, is a serious m stake.

The bill meno tal ks about the
conpani es | eaving the state of New York, the
GVACs of the world. Fromwhat | understand,
many of the conpani es have |eft for other
reasons, not because of vicarious liability.
They' ve | eft because either the savings and
| oan scandal s affected them they are no
| onger doi ng auto | easing business. For one
reason or another, many of these conpanies
have left, but not because of vicarious

liability.

Candyco Transcri ption Service, Inc.




792

| believe Senator Johnson -- and
the bill nmeno certainly tal ks about the
increase in cost to the consuner. As far as |
understand, there's no evidence that repealing
the vicarious liability provisions would | ower
the cost to the consuner

There are a nunber of other issues
that | think ought to be addressed. A
manuf acturer such as a Ford or a GVAC, they go
into the | easing business for two reasons.

One is to obtain the tax wite-off that the

| RS provides. They receive a tax break.
There's a depreciation allowance on their
assets. And, secondly, the fact is that
people tend to | ease cars every three years,
whi | e peopl e purchasing cars keep the car for
six years. So they get two bites instead of
one.

Now, the manufacturers can't claim
that they want to be rid of the vicarious
liability provisions and at the sane tine
claima tax wite-off. That, to ne, is wong.

Secondly, the auto | easing business
has not been very profitable. But this is a

function of the econony, not of the vicarious
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liability provisions. |If you were going to
buy a car, the newspapers are filled with

of fers, zero percent financing. They're
giving rebates. It doesn't pay for sonebody
returning a | eased car to nmake the purchase.
So this is, as | said, a function of the
econony.

Vicarious liability has always been
a part of our legal system |If | own a house
and | rent it out to sonebody and | neglect to
have the sidewal k or the wal kway cl eared
during the recent snowstorm |I'mliable. 1|'m
liable. As | ought to be. O if |I have a
fl eet of delivery trucks and one of my trucks
is involved in an accident, I'"'mliable. And
the sane should apply to auto | easing.

It seens to nme that they want the
profits and the benefits w thout having any of
the responsibility and certainly not having
any of the risk that's invol ved.

The last point | want to nake is
that we can't bail out the |easing conpanies
because of their inability to predict the
cost -- or predict the amount the car could be

sold for at the end of the termof the | ease.
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And that | think is the i ssue here.

So for these argunents and for

others, | urge that ny col |l eagues vote no on
this bill. Thank you.
SENATOR JOHNSON: I'd like to

address sonme of the criticisns directed at
this bill.

ACTI NG PRESI DENT KUHL: Senat or
Johnson, on the bill.

SENATOR JOHNSON: | really don't
know what accounting, what tax breaks and
depreci ation all owances have to do with this
di scussion. Wat do they have to do with this
di scussi on? Not hi ng.

There are only three states in the
uni on whi ch have unlimted vicarious
liability: Connecticut, Rhode Island, and our
state. And that's where they're not going to
| ease cars anynore. The other states do not
have the sane requirenent.

They do have the sane accounti ng
procedures, they have the sanme tax breaks,

t hey have the same depreciation. Those things
are equal in all states. So that's not an

argument about this bill one way or the other.
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| would say that all we're doing --

and | want you to |isten, Senator -- Senator
Stavisky. | was going to call you Stachowski
SENATOR STAVI SKY: Call me Toby.
SENATOR JOHNSON: "Il call you

Toby. Listen, Toby, it's like this. Wat's
the difference if a manufacturer nmanufactures
a car and sells it and finances it and has no
further liability or whether he manufactures
the car and leases it and has conti nued
liability -- you cannot hear ne? [|'Il talk
into the speaker. How about that?

Tell me what -- why should a
manuf acturer who sells a car and finances it
have no further responsibility for the
liability, for any actions of the driver of
that car, or if he leases it, he has potentia
unlimted liability? Wy should that
situation exist?

It shouldn't exist. As | told you,
it's an anachronistic thing from 1924 when
nost people didn't have cars, there was no
| easi ng, and that just said the banks are not
responsi ble for the driver of the car and his

acci dent s.
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We're putting the person who | eases
the car today in the sane situation. He
| eases it, and he still has every aspect of
ownership: he can use it anytinme he wants, go
anywhere he wants, pay the bills, put on new
tires, get it greased and oiled and have it
pol i shed and do everything that you do if you
own your own car. The only difference, he can
get a good car to use for |less noney than if
he purchased it, and that's why he does it.
And that's a great innovation that makes it
possible for a | ot of people to have cars they
coul d not otherw se afford.

This law, if it's not changed, is
going to take away that opportunity for a | ot
of the consuners of this state.

ACTI NG PRESI DENT KUHL: Senat or
Sanpson, why do you rise?

SENATOR SAMPSON: Thr ough you,

M. President, would the sponsor just yield
for a couple of questions?

ACTI NG PRESI DENT KUHL: Senat or
Johnson, do you yield to a question from
Senat or Sanpson?

SENATOR JOHNSON: Yes, M.
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Presi dent .

ACTI NG PRESI DENT KUHL: The
Senat or vyi el ds.

SENATOR SAMPSON: Thr ough you,

M. President, how nmuch noney will be lost if
t hese | easing conpanies, if these financial
institutions pull out of New York State?

SENATOR JOHNSON: Vel |, of
course, Senator, you know that | don't know
the answer. But if we had a couple of nonths,
we could wite to all these banks, auto
deal ers, manufacturers and ask them what woul d
happen if |easing stopped in this state.

Maybe they would all nove to Jersey
and | ease a car there, because they don't have
unlimted vicarious liability there, and drive
to New York every day and have acci dents.

Who's going to conpensate those
poor victinms? Well, the insurance conpany of
the driver of the car who's responsible.

ACTI NG PRESI DENT KUHL: Senat or
Sanpson.

SENATOR SAMPSON: Thr ough you,
woul d the sponsor yield for another question?

ACTI NG PRESI DENT KUHL: Senat or

Candyco Transcri ption Service, Inc.




798

Johnson, do you yield to another question from
Senat or Sanpson?

SENATOR JOHNSON: Yes, M.
Presi dent .

ACTI NG PRESI DENT KUHL: The
Senat or vyi el ds.

SENATOR SAMPSON: Thr ough you,
M. President, what requirenments do these
ot her states who don't have this vicarious
liability, how do they protect victins if
they're involved in accidents if the vehicle
is leased? O is there any other nmechani sns
t hat these other states have?

SENATOR JOHNSON: Vel |, you know,
Senator, it's alnost |like being in New York
State and getting hit by sonebody who doesn't
have insurance on his car. That's -- that's a
probl em we have in our state no matter what
happens.

But in the other states, nost all
of themrequire auto insurance. And the auto
i nsurance conpany of the owner or the |essor
of the car -- or the | essee of the car woul d
conpensate in accordance with the amount of

coverage that they carry.
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SENATOR SAMPSON: Thr ough you,
M. President, if the sponsor would continue
to yield.

ACTI NG PRESI DENT KUHL: Senat or
Johnson, do you yield to anot her question?

SENATOR JOHNSON: Oh, yes, of
cour se.

ACTI NG PRESI DENT KUHL: The
Senat or vyi el ds.

SENATOR SAMPSON: Thr ough you,
M. President, doesn't the -- don't these
deal erships require that a certain anount of
i nsurance -- that the | essee of these vehicles
have a certai n anobunt of insurance on these
vehi cl es when they | ease these vehicles, up
and above the mnimum | evel of insurance?

SENATOR JOHNSON: Yes, Senator.
| neglected to nention that. O course, when
you | ease a car, you're required to carry, in
nost cases, 100,000 to 300,000 in persona
injury liability -- sone have a flat $300, 000
limt -- and al so 50,000 or 100, 000 on
property danmage.

So yes, all |eased vehicles are

required to be insured to a higher Iimt than
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the state requires of an individual who owns
his own car.

SENATOR SAMPSON: Okay. Through
you, M. President, if the sponsor wll
continue to yield.

ACTI NG PRESI DENT KUHL: Senat or
Johnson, do you continue to yield?

SENATOR JOHNSON: Yes.

ACTI NG PRESI DENT KUHL: The
Senat or continues to yield.

SENATOR SAMPSON: Thr ough you,
M. President. So during the course of these
| easi ng arrangenents for nost of these
deal ershi ps or these financial institutions,
how much have these institutions actually paid
out in personal injury awards because of
i ncidents such as this? Cbviously, from
New York State. Do we have that nunber?

SENATOR JOHNSON: | had a figure
here that in 2000-2001, there was $1.6 billion
paid out. But I'mnot sure that's -- | think
it's New York State, but let ne see if | can
find nmy paper here.

In New York State -- oh, this --
I"'ma year off. August 2001-2002, 215
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| awsui ts, total sought, $1.6 billion. That's
not the anount paid out, that's the anpunt
sought. |'mnot sure how nmuch they got.

But --

SENATOR SAMPSON: Thr ough you,
M. President --

SENATOR JOHNSON: Al 1 know,
Senator, is they paid out enough noney to be
willing to abandon this state because they're
| osing too nuch noney. So it nust be a pretty
substantial matter.

And | might say that they're
probably having problens, Iike a | ot of people
in New York City, getting liability insurance
at all because of 9/11. Just another part of
the big picture. And the liability insurance
conpani es are not happy to wite anything.

ACTI NG PRESI DENT KUHL: Senat or
Sanpson.

SENATOR SAMPSON: Thr ough you,
M. President, the last question for the
sponsor.

ACTI NG PRESI DENT KUHL: Senat or
Johnson, do you continue to yield?

SENATOR JCOHNSON: Yes, Senator.
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ACTI NG PRESI DENT KUHL: The
Senat or continues to yield.

SENATOR SAMPSON: Thr ough you,
M. President, what percentage is the |easing
busi ness of these deal erships, what
per cent age?

SENATOR JOHNSON: W' ve had
testimony fromnmany dealers. | don't think
have a gl obal nunber, but sone deal ers say
it's 30 percent, 40 percent, 50 percent,

60 percent of their business.

One Cadillac dealer said it's
75 percent of his business. Because people
who want an expensive car can't afford to buy
it, but they can afford to lease it. So it's
creating a |l ot nore business in this state by
havi ng avai |l abl e | eases.

SENATOR SAMPSON: Thank you.

ACTI NG PRESI DENT KUHL: Any ot her
Senat or wi shing to speak on the bill?

Senat or Krueger.

SENATOR LI Z KRUEGER: Thank you,
M. President. |If, through you, the sponsor
woul d yield to a question.

ACTI NG PRESI DENT KUHL: Senat or
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Johnson, do you yield to a question from
Senat or Krueger?

SENATOR JOHNSON: Yes, M.
Presi dent .

ACTI NG PRESI DENT KUHL: The
Senat or vyi el ds.

SENATOR LI Z KRUEGER: Thank you.

| admit to not knowi ng a | ot about
the car | easing business froma business
perspective. But it does seemto nme that what
we're tal king about are trade-offs in dollars
and cents about who pays what, when, where,
and how.

Fol | owi ng up on Senator Sanpson's
qguesti on about the nunber of people who
actual ly sue under vicarious liability, you
used the nunber 215, which is also the nunber
| have. But you said -- and that's on about,
according to the data I'm | ooking at, about
887,000 new car |eases in New York State per
year.

And even though you al ready
answered the question you don't know how nuch
actual payout there has been on those 215

cases, and so |I'm not expecting you to know,
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it seens to me a big question is how nmuch does
a car | ease cost here in New York State versus
a car lease in New Jersey or Pennsyl vani a.

Because | nmeke the assunption,
until proved otherw se, that sonebody who is
| easing cars in New York State is actually
factoring in this cost of doing business, and
has been conceivably for 70 years, and that
consuners are probably paying that cost
al r eady.

So I was wondering if you knew what
the cost of a car lease in New York State was,
on average, in conparison to sone other
states. It doesn't have to be New Jersey or
Pennsyl vani a.

SENATOR JOHNSON: Wl |, obviously
it's much higher in New York than nost other
st at es because of this provision.

And, | think, what is the cost of a
| ease if you can't get one?

And the other question | would like
to address to you, if you would answer a
question, Senator Krueger. Wuld you respond
to a question?

SENATOR LI Z KRUEGER: Yes.
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SENATOR JOHNSON: | have to talk
into this mcrophone.

SENATOR LI Z KRUEGER: ' msorry,
"' m having troubl e hearing you, Senator.

SENATOR JOHNSON: Yeah. My
question would be, if you haven't | eased your
car and you've purchased it and you have auto
i nsurance, and let's say you have 100,000 to
300, 000, if sonebody sues you for a mllion,
they can't get it because you have a naxi num
of 300, 000.

Now, you think it would be right if
we said to the manufacturer of your Jaguar or
what ever that they should pay the rest of the
damage over and above the anount that your
i nsurance covers? For what purpose?

That's the situation that is facing
t he | easi ng conpani es.

SENATOR LI Z KRUEGER: M.
President, through you, if | was allowed to
answer the question fromthe sponsor.

ACTI NG PRESI DENT KUHL: You have
the floor to speak on the bill, Senator
Krueger, if you' d like to.

SENATOR LI Z KRUEGER: Thank you

Candyco Transcri ption Service, Inc.




806

very much.

In answer to your question, again,
| would say this goes into the business
deci sions of nme as a | easer versus a buyer and
t he busi ness deci sions of the conpany who is
| easi ng versus selling. W are each factoring
in the costs and benefits to ourselves of the
advant ages and di sadvant ages of being a | easer

or a buyer or soneone who | eases that car or

sells it.

So that | think, w thout seeing the
data -- and | think data is critical here for
us in this decision -- that when I go to | ease
a car, as opposed to buy one, | factor in --
and by the way, | don't |ease a car, but I
don't think that's here or there -- | factor

in the decisions about, okay, my liability is
only X, their liability is Y. That's a plus
or mnus for nme as soneone who will |ease a
car versus buy it.

| have advantages in nmany cases,
depending on who | am froma tax perspective
in |leasing versus buying a car. And in fact,
t he conpani es who manufacture and sell cars or

| ease cars do the sane thing. They calcul ate
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in the deductibility in their taxes of being
able to be a | easer of a car rather than a
seller of a car.

And they cal cul ate the depreciation
val ue on short-term | eases. Because these, to
nmy understanding, are relatively short-term
| eases -- three years, | think, is the average
| ease. And that they are nmaking a business
cal cul ation

And that in fact one of the
cal cul ations of being in the car business is
that these can be dangerous vehicles and
peopl e can get hurt. So manufacturers in fact
do have liability for their autonobiles if
they fail to neet health and safety standards
in the manufacture of their vehicles, and we
know of |awsuits around that.

And | would argue | easers al so have
liability. To go back to an exanple from
Senat or Stavisky, if you sell your house
versus rent your house, if you rent your
house, you have -- I'msorry, if you are the
owner of a house who rents it out, you stil
have liability for what happens to the

tenants. If you sell that house, you don't.
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And | think we all recognize in the
| aw and accept that as a given, and | see a
parallel in this. So that's ny answer to your
questi on.

But if | could, through you,
M. President, ask the sponsor to yield to an
addi ti onal questi on.

ACTI NG PRESI DENT KUHL: Senat or
Johnson, do you yield to a question from
Senat or Krueger?

SENATOR JOHNSON: Yes, M.
Presi dent .

ACTI NG PRESI DENT KUHL: The
Senat or vyi el ds.

SENATOR LI Z KRUEGER: Thank you.

Senat or Johnson, since we've had
this law on the books for so many years, and
you're pointing out that nost states don't,
did they change their laws in recent history,
and what was the outcone for them of decreased
costs for consuners? Since one of the
arguments is, or at least nmy argunent is that
consuners are payi ng those costs now.

So if states change their practice,

are they in fact seeing a decrease in the cost
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of the | ease to sonebody?

SENATOR JOHNSON: " mcertain,
Senator, that you can |l ease a car at a | ower
rate in nost other states. \Wether -- the
fact that that situation doesn't exist in that
state obviously neans that the insurance costs
for lessors are less in those states, and
therefore the paynent woul d be |ess.

This is sonething peculiar to this
state and two other states with unlimted
vicarious liability, which makes our | eases
cost nore, alnost inaccessible.

And you woul dn't see this pile of
letters fromauto deal ers and manufacturers
and banks and whatever if it weren't a rea
crisis inthis state. And that's why this
bill is here. 1It's irrespective of whether
you rent out your house to sonebody or not.
That's got nothing to do with it. [If you own
t he house, you have to nmaintain the house, you
have to supervise the people that live there.
You' ve got some contr ol

Once this car is leased, it's out
of control. | take it, | go anywhere | want

with this car and do what | want with it. And
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| can have drag races or whatever, and they
have no control. So how can they be
responsi bl e for what | do?

But when you rent out a house, you
still have the responsibility. You buy your
own liability coverage, because you know the
probl em you' ve got to nmake sure they have a
gas detector in the house and a fire detector
and all the good things that you have to do to
mai ntain a property properly. It's totally
not connected in any way with | easing a car
froma | easi ng conpany.

SENATOR LI Z KRUEGER: M.
President, if | could speak on the bill.

ACTI NG PRESI DENT KUHL: Senat or
Krueger, on the bill.

SENATOR LI Z KRUEGER: Thank you.

| think it is obvious why there
woul d be a pile of letters from people who are
in the business of |easing cars that they
woul d rather not have liability. | assune
that everyone who's in the car |easing
busi ness woul d prefer, if they were given the
option, not to have liability for the business

that they are in. And therefore, | would
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guess that every single business would al ways
wite a letter like that.

That doesn't change the issue for
me. And the fact is, | think that the anal ogy
wi th being an owner of al nost any ot her
product where you rent it out or go into a
| ease arrangenent, that there is liability for
you and that you factor it in to doing
busi ness.

And | think that the real issues
before us are in fact the consumer issues,
both the costs of being a consuner of a car
rental or |ease arrangenent, but also the very
real costs for a victimwho has been harned by
an autonobile having the ability to be
protected in the sense of having a nmechani sm
to get their costs reinbursed for being harned
by a dangerous vehicle.

And | would argue that there is
liability involved with vehicles. They are
dangerous itens. W have liability as a
driver, manufacturers of cars have liability
as the producers of those vehicles. And
sonebody in a m ddl eman busi ness, so to speak,

has liability as well, because they have
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chosen to be in that business, and that that
is a standard we use in a variety of different
busi nesses and industries in this state.

So in advance of our vote, | wll
be voting no on the bill.

Thank you very nuch

ACTI NG PRESI DENT KUHL: Any ot her
Senat or wi shing to speak on the bill?

Senat or Onor at o.

SENATOR ONORATO M. President,
will the sponsor yield to a question?
ACTI NG PRESI DENT KUHL: Senat or

Johnson, do you yield to a question from

Senat or Onor at 0?

SENATOR JCOHNSON: Yes, Senator.
SENATOR ONORATO Senat or
Johnson, | would |like to know the bottom i ne.

New York State is currently one of the highest
pl aces -- prices to |lease a car in the United
States. If this |aw passes, how nmuch will it
save the | easee on their |ease?

WIIl it increase their cost by
making it mandatory to increase the anount of
i nsurance that they are currently purchasing,

or not? Wiat's the bottomline? Wat's the
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savings going to be to the consuner?

W know it's going to save the
manuf acturer or the | easer of the product a
great deal of noney if they're not liable for
it. But how nmuch is it going to cost nore for
t he consuner to | ease the autonobil e?

SENATOR JOHNSON: | don't have a
figure.

But there's such a thing, which is
part of the Anmerican dream of having
conpetitive businesses fromwhich you can nake
choi ces to nmake your purchases. And we have a
bank that's not even in this state now that's
said they're going to conme and | ease cars in
this state if we get rid of this vicarious
liability provision. That neans we're goi ng
to have a ot nore conpetition. And
conpetition is what gets prices down, nothing
el se.

And we're going to have nore
conpetition, and we're going to get rid of an
anachroni stic provision which is not
necessary. And that we're not relieving the
manuf acturers or | essors of any of the

liability which they normally have.
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Al we're saying is they don't have
to provide unlimted insurance, without limt,
above your insurance which you buy for your
own car or which you | ease, either one. W're
sayi ng the insurance you are required to carry
on your car, you do carry on your car, that
will protect the people who are injured. But
you don't have unlimted manufacturer or
| easer liability over on top to provide a
bonus for sonmebody who has an acci dent because

they're lucky enough to hit a | eased car.

ACTI NG PRESI DENT KUHL: Senat or
Onor at o.

SENATOR ONORATO M. President,
will the sponsor continue to yield for another
question?

ACTI NG PRESI DENT KUHL: Senat or

Johnson, do you yield to another question from
Senat or Onor at 0?

SENATOR JOHNSON: Yes.

ACTI NG PRESI DENT KUHL: The

Senat or vyi el ds.

SENATOR ONORATO. Senat or,
assum ng that the | easer -- how nuch nore
insurance will be required to satisfy the
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| easer to cover? WII it now be required to
have $3 mllion worth of coverage, $5 million?
What woul d be the satisfactory nunber of
addi tional insurance to relieve the actua
owner of the car fromany further
responsi bility?

SENATOR JOHNSON: As | said
bef ore, nost | easing conpani es require 100, 000
to 300,000 in liability on bodily injury and
50,000 to 100,000 on property damage. The
person that |eases the car buys the insurance.

As far as the | essor/owner, we're
not requiring themto carry any coverage. But
obvi ously, these big corporations do carry
coverage. They're not going to go without it,
because sonetinmes maybe a fell ow m ght not
keep his insurance up, and if there were an
acci dent, then he'd be responsible, obviously.

So the fact is that they're not
going to have to buy any nore coverage, but
they're going to be able to conpete. They're
not going to have the problemthey face now of
not being able to get insurance for any anount
because they don't know who you're |easing the

car to.
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So sone of these |easing conpanies
are goi ng out of business because they cannot
get insurance, period. And that's a serious
situation. And this way, the person who
| eases the car will be responsible for
carrying the insurance, and the problemis
essentially sol ved.

And | say, Ceorge, it's only

different -- it's no different than if you buy

a car and finance it yourself. You're
responsi bl e, because you're the owner.
Because you lease it, you're treated as the

owner in the case of this bill.

ACTI NG PRESI DENT KUHL: Senat or
Onor at o.

SENATOR ONORATO One | ast
question, if the sponsor will vyield.

ACTI NG PRESI DENT KUHL: Senat or

Johnson, do you yield to another question by
Senat or Onor at 0?

SENATOR JOHNSON: Yes, Senator.

ACTI NG PRESI DENT KUHL: The
Senat or vyi el ds.

SENATOR ONORATO You indicate

now that the | easing conpanies are finding it
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extrenely difficult to purchase insurance for
the | eased autonobile. Wat makes you think
that the person who's |leasing the car wl|
make it easier for themto get the insurance?

SENATOR JOHNSON: Vell, it's
required in his contract that he provide the
i nsurance. You see, they can evaluate the
dri ver because they know his driving record.
They can get it fromthe Mtor Vehicle Bureau.
They know his financial responsibility. And
you're a responsi ble person, or they woul dn't
even give you the |ease, for the nost part.
And you know t hat.

And your insurance conpany
eval uates you, and they provide the coverage
that's required, and everybody is protected.

SENATOR ONORATC Thank you.

ACTI NG PRESI DENT KUHL: Senat or
Sal and, why do you rise?

SENATOR SALAND: On the bill.

ACTI NG PRESI DENT KUHL: Senat or
Sal and, on the bill.

SENATOR SALAND: M. President, |
over heard portions of the debate. And | would

just respectfully submt that those that would
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claimthat this is a part of the cost of doing
busi ness that the so-called ower of the car,

t he aut onobil e conpany factors in the anount
of noney in anticipation of the possibility of
vicarious liability, that plus the fact that
there are, quote, unquote, only 215 cases nost
recently reported during whatever the

nmeasuring year or period is, are totally

i rrel evant.

| have | eased cars and, quite
candidly, until learning of the issue of
vicarious liability, | wouldn't have assuned

for one mnute that anybody but ne was
responsi ble for (a) ny driving and (b)
i nsuring ny vehicle.

The conveni ence of |easing a car
for many consuners is that they have the
ability to obtain a car, a recent nodel car at
a relatively nomnal price. And few if any of
them think they' re anything but the owner.
They' re responsible for the service, they're
responsi bl e for the naintenance, they are
responsi ble for the way they drive that car.

And as | believe Senator Johnson

alluded to a bit earlier, there are only three
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states in this union that have the absol ute
vicarious liability that is provided under
New Yor k st atute.

And what we're really talking
about, whether there be 15 cases, 215 cases,
or 515 cases, the vast majority of the public,
even during this controversy, is totally
unaware of the fact that there's sonebody
ot her than them the driving public who | eases
a car, who is responsible for insuring that
car. Very few, if any, do.

What we're really tal king about is
a means of mmintaining a deep pocket and
subsidizing the litigation industry. Because
there is little or no desire on anybody's part
to basically try and deal with what is really
the issue here. | wouldn't say on anybody's
part, but on sone parts.

The bottomline is if there's only
215 cases, then who is benefiting? Wo's
benefiting? Every consuner, assunedly, if |I'm
to take the argunment that the factor -- this
is factored in, every consuner is paying nore.

Every conpany that is involved in

this process, in |light of apparently sone
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rat her astrononi cal recent decision, has now
made it clear that they are deeply troubl ed by
this type of vicarious liability. |'msure
many of them nuch |like nyself -- and I

consi der nyself to be a reasonably educated

consuner -- were unaware of this vicarious
liability. 1It's now an issue that's front and
center.

Is there a reason other than trying

to pander to the trial bar to not enact this

| egislation? | can think of none. | can
t hi nk of nobody -- I'"'mgoing to carry the sane
anmount of insurance whether | |ease ny car or

whether | buy my car. And I'mgoing to carry
an insurance unbrella on top of that, because
in this sue-crazy world in which we live, I'd
better have plenty of insurance. And any of
you who don't carry that unbrella are pretty
silly too.

But the bottomline is this is
not hi ng but the equivalent of a subsidy to the
trial bar. Period, the end.

| very much commend Senat or Johnson
for his efforts and quite clearly and

obviously will be voting in support of his
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| egi sl ati on.

ACTI NG PRESI DENT KUHL: Any ot her
Senat or wi shing to speak on the bill?

Senat or Connor, why do you rise?

SENATOR CONNCR: On the bill, M.
Presi dent .

ACTI NG PRESI DENT KUHL: Senat or
Connor, on the bill.

SENATOR CONNOR: You know, in ny
many years here | have not been one of those
who has enbraced every so-called tort reform
that's come down the road.

And indeed, | think proposals that
we hear about now in Washi ngton for capping
pain and suffering are plain wong. | think
the bill we just did when | wasn't here --
"Il get around to voting no on that in a few
m nutes, M. President -- | think that was
Wr ong.

| think, as |I've said many tinmes on
the floor, various proposals by the Cty of
New York, for exanple, to cap its liability I
think were wong. | think when you're run
over by a bus, it doesn't really matter

whet her the bus driver is a public enployee or
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a privately enpl oyed person.

So believe ne, I'mnot one of these
peopl e who decries our society and our econony
as overly litigious, who thinks because you
have an advanced degree you shoul d be exenpt

fromthe laws of negligence and liability

t herefor.

But | think in this case this bil
is the right thing, M. President. It's the
right thing to do. And I'Il tell you why.

One of ny coll eagues earlier said what are we
worryi ng about here, the | essor or the person
who actually owns the | ease of the autonobile,
technically, is liable. Manufacturers are
liable; in sonme circunstances, deal ers can be
l'i abl e.

But in those circunstances where
the manufacturers are liable or dealers may be
liable, not as -- a rarer occurrence than
where nmanufacturers are liable, they're liable
when you prove they did sonething wong or
they failed to do sonething that they had a
duty to do. So they had a defective
aut omobile or they failed to properly inspect

it or they failed to performsone duty to
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protect the consumer or the public who may be
injured by the vehicle. They are liable, and
t hey should be |iable.

The fundanmental principle of tort
law is very sinple. And | learned this from
Prof essor Vernon X. MIler, who was a tort
expert who's many years deceased. The
fundamental principle is if you have a duty
or -- a duty to either act or refrain from
acting and you violate that, you're |iable.

And | don't care if you're a fancy
surgeon, a bus driver, or whonever. Wen you
have a duty and you fail to do it and soneone
is injured as a consequence, you should be
| i abl e, whether you're the manufacturer, the
deal er, the operator.

What we have here, though, and
that's why they use the word "vicarious," we
have liability inposed on sonmeone who has no
duty to act or not to act. Wiy do they have
no duty? Wy do we have this? Because at the
time our law was witten, it was contenpl ated
that the owner of the vehicle had sole contro
of it.

If you registered your car, you
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held the title, it was your car. You bought
it, you m ght owe sone people to pay back a
loan on it, but it's your car. And it makes
sense, because then it says you're the owner,
and if | give it to ny 17-year-old kid, who I
control, | control the autonobile, I own it --
and as | say, at the tine the concept of
owning it neant | have the keys to it; it's in
nmy garage, or it's in front of ny house. |
control it -- and | give it to ny next-door
nei ghbor or sone ot her person and say, Here,
use nmy car, that | controlled whether or not
they got to use it or not.

And | had sone relationship with
it, beit -- obviously, one of ny children, I
at | east have the nyth that you control your
teenagers. Now that ny kids are teenagers, |
know what a nyth that can be. But |I am
responsi ble, I'mtheir parent.

O if I give it to ny neighbor,
had t he choice of giving ny nei ghbor the use
of ny autonobile or not. You don't give it to
strangers, you give it to people you know. If
you know them and you're only faintly

acquainted with them it's your own fault for
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trusting them You don't know t hem wel |
enough.

If you give it to the nei ghbor
across the street who you know |likes to knock
down a six-pack after work every day, that you
have sone responsibility for that. And you
ought to be liable. And you are liable. And
t hat was our | aw

But that was our |aw |l ong before
the financing vehicle of a | ease was contrived
and enacted. |Instead of giving title and
taki ng back, in effect, a security lien
agai nst the autonobile so that you make your
paynments, | now, as a bank -- because the
dealers don't hold on to these. The dealers
do the | ease and all, you drive up with the
car, they sell it to the bank, the bank is now
t he owner of the car.

I"'ma bank, | put up noney. [If |
give you a |l oan, you give a security lien to
the bank, that's fine. There's no liability.
But because of the way -- it's a reverse.

Rat her than have to run after your -- hey,
listen, if you don't pay the | ease or the

| oan, the tow truck pulls up and takes away
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t he car.

The difference is if it's a
security interest, you then need sonme resort
to |l egal processes to perfect, if you' re the
bank, your title on the deadbeat who didn't
pay you.

If it's a |l ease, you own the
vehicle. Your tow truck brings it in, you got
the car. You own it. You can sell it, put it
up to auction, things they do with it.

W now -- this anachronism now,
because of this new financi ng mechani sm
suddenly makes the bank |iable for how you
drive your autonobile or whether you give it
to the next-door neighbor that just pounded
down a six-pack or you let your kid drive it
or what ever.

Yet all these agreenents, everybody
under st ands when you | ease the vehicle, you
register it in your nane and you buy the
i nsurance. So where's the liability here?

The person who's injured, what relationship do
they have with this bank? What duty does this
bank have to then? The answer, quite clearly,

i S none.
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No nore than if | say to a
friend -- if | say to ny friend John here,
“I"l'l lend you 20,000 bucks because |I know
your credit's no good, go buy a car," and he
says: "Marty, | give you ny word, give you ny
word, when | get ny legislative all owance
check this year, I'Il give you 10 grand, and
next year |I'll give you the other 10, and I'|
pay you back."

And he buys the autonobile,
registers it, insures it, and lends it to
sonmebody -- lends it to Mke Bal boni, who is
so busy thinking, so busy thinking about his
bills to make our honel and safe that he runs
into a mail box, and the nail box hits sonebody

waiting for a bus, and now they want to sue

me.

That's what vicarious liability is.
Al | did was I end sone noney. | didn't tel
hi m what kind of car to get, | didn't tell him

how to drive it. He has insurance. But the
mai | box hit the person, they already coll ected
t he $150, 000 in coverage that ny friend John
is provided for, but their |awer says, you

know, "We can nail Connor for a couple of
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hundred thousand too, because he lent the
noney. He lent the noney." That's what
vicarious liability is.

And as | say, | know nost people on
the other side of the aisle have often | ooked
at ne as the -- as a pawn of the trial
| awyers, soneone who al ways supports their
positions. | often agree with them And, as
| explained before, | agree with themon rea
i ssues of liability, on real issues of
appropri ate conpensation for pain and
suffering and injuries done by rea
tortfeasors -- real tortfeasors not just being
the actor but, in the case of product
liability, a manufacturer that had a duty to
make a safe product or to warn a consuner
about an i nappropriate use.

In this case, we're just nailing a
bank because, as WIly Sutton said, that's
where the noney is. And they have absolutely
no relationship to the negligence.

So, M. President, in this case I'm
voting yes. | think we have to recogni ze that
the | easing transaction is nothing nore than a

fi nanci ng nmechanism It entails no ownership
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responsi bility or control over the autonobile,
any nore than if you lent the noney. The only
control you have is the same as the | ender
has. |If they don't pay, you send sonebody out
to take back the car.

Thank you, M. President.

ACTI NG PRESI DENT KUHL: Senat or
Schnei derman, did you wish to be recogni zed on
the bill?

SENATOR SCHNEI DERVAN: Thank you,
M. President. On the bill.

| was not a plaintiff's tria
| awyer when | was active in the practice of
law, | was a defense lawer. And in fact, |
represent ed sonme aut onobil e manufacturers.
And |istening to the discussion that's gone on
now, | find it somewhat baffling because it
doesn't really fairly reflect the history of
t he devel opnent of |easing as a nechani smfor
car conpanies to increase their profits, which
is what corporations should do. |If | bought
stock in Ford, | would certainly like to see
that they were doing everything they could do
to increase their profits.

But that's what this is about. And
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| would urge that the critical portion of this
legislation is found in lines 20 to 21, where
it says: W're leaving vicarious liability
al one for everyone except when there is a
| ease, and for the purposes of this section
only, the | eased vehicle is defined.

What that neans is that the
conpani es that will benefit fromthis

| egi slation are not giving up ownership. They

are still owners of the vehicle. They're
still able to depreciate that asset for tax
pur poses.

What this neans is they are
targeting a very small responsibility that
goes along with the rights you retain by being
an owner and seeking to elimnate it wthout
changi ng the other benefits that they receive
as owners.

Let's put this in sone context.
Vicarious liability is a legal principle that
was devel oped nmany, many, nmany years ago
because of a fundanental problem It's in
many ways a problem of proof. |It's sonething
that, you know, all of us who studied tort |aw

renenber very conplex fact scenarios where
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there seenmed to be a | ot of people at fault
and the question was who, under our best

j udgnment, under the Anmerican system of
justice, should bear the burden, who should
pay.

And the principle of vicarious
liability is -- and now | would like to quote
fromthe New York State of Appeals in the case
of Mowczan v. Bacon: "Vicarious liability.
The enactnents of vicarious liability renoved
a hardshi p and i nbal ance which the common-| aw
rul e visited upon innocent persons. To wt,
owners woul d not be permtted to evade
responsibility by claimng that their vehicles
were being used either w thout authority or
not in the course of their business."”

So the point of vicarious liability
is to say, okay, if you retain ownership, you
retain the benefits of ownership, you have a
responsi bility. You have a responsibility for
what happens with that car.

That is sonething that is true

today. |If sonebody takes ny car and uses it
and gets into an accident, |'mresponsible.
retain the abilities of ownership, | bear the
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responsi bilities of ownership.

A nunber of years ago autonobile
conpani es, including ny distinguished fornmer
clients, realized that there was a way to nake
nore noney than by selling cars. And the way
to make nore noney was as follows. You |ease
a car, you get paynents, you retain ownership
so you're allowed to depreciate the asset,
and, because you're doing short-term | eases of
one, two, or three years, you double the
nunber of cars you sell

Because people | ease cars for three
years, they conme back in and get another car
for three years. The average ownership period
for a car which people would purchase with
their own noney or finance by a bank was about
Si X years.

They cut that in half. This was a
great idea for making noney if you were a car
conmpany. And this is sonmething that went
t hrough t he boom of the 1990s, when a | ot of
peopl e were feeling flush and wanted to | ease
cars and pay a little nore noney and have a
new car every three years. The difficulty now

is that the market has col | apsed.
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And | would urge that there are
some serious, serious factual errors in sone
of the materials that are before us. Sone of
the materials that are before us suggest that
there were a billion dollars in vicarious
liability clainms that were paid out by
New York State car rental and | easing
conmpani es in 1997.

If you |l ook at the docunments on
whi ch that statement is based, in fact, it
says these clainms were paid out or reserved in
civil litigation. That nmeans if you're a
conmpany and you were sued, you have your
accountant say: W have this potentia
liability, and we'll set it aside.

We're tal king about 215 cases of
vicarious liability in the State of New York
in the nost recent year for which we have
data. That's 2001

Car conpani es, financers can | ease
cars because they nake noney. No one is
coercing theminto leasing cars. The
suggestion that this is some great punishnent
that is being inflicted on these businessnen

is absurd. |If they want to make nore noney by
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| easi ng cars, they have to take responsibility
for owership. |If they want to sell the cars,
they can sell the cars and they don't have the
probl em

I think what we're | ooking at here
is a group of businesspeople who are having
problens in the market for other reasons who
are looking to get the State Legislature to
bail themout in sonme small respect.

| would urge you that if you | ook
at the actual data, it shows that even in
states that don't have vicarious liability,
the market for |eased cars is coll apsing.
It's not because of our |aw

The |l atest survey -- and this is
dat ed August 2, 2002, so this is about a year
old -- the latest survey by the Consuner
Bankers Associ ation of 41 | enders and
aut onoti ve finance conpani es showed they | ost
an average of $2,451 a vehicle in 2001. That
is across the country.

That's not because of vicarious
liability. That's because it's hard to nake
noney | easing cars when there's this glut on

the market of used cars when there's zero
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percent financing and when car conpanies are
doi ng everything they can do to actually sel
t heir product.

| would urge that the notion that
there's no one who's going to be harnmed by
this change in the |aw that's bei ng proposed
is absurd. Another of the nmenoranda submtted
to us says: W profits fromthe vicarious
liability laws? The victin? The victimcan
al ready receive conpensation fromthe
tortfeasor's liability insurer

Wll, that's interesting. The
probl emis what happens if that person is not
able to pay. Wat happens if there isn't
adequat e i nsurance? Soneone suffers brain
damage, soneone is crippled. The owner of the
car, the owner of the car, the conpany that
depreci ates the asset, the conpany that
benefits in every other respect from ownership
i's responsi bl e.

They are seeking to evade one
obl i gati on of ownership through this statute.
And | would respectfully submt if they don't
want to own the cars, they don't have to own

the cars. They can sell the cars. Let's pass
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a statute saying delete for the purposes of
this section.

Let's say that they're entitled to
t he benefits of someone who sells the car for
al | purposes, but then they don't depreciate
the asset. They want it both ways, M.
Presi dent.

| respectfully submt that there is
a good systemin place, enacted nmany, nany
years ago, to provide that plaintiffs in these
cases don't have to prove what's in the m nd
of the defendants. You can have the excuse
that it was an unauthorized use of the car.
That's vicarious liability. It applies to
every one of us who | end our car to soneone.

Way shoul d the group of people who
actually aren't just doing this as good
Samaritans, |lending cars -- they' re naking
noney out of this venture, which is a
respectable thing to do -- but why should they
be exenpted when people who aren't seeking to
make a profit fromlending cars, they're just
seeking to do a good deed, are not?

This is a business situation. This

is an industry that is seeking a bail out
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because they're not naki ng noney anynore. The
people who will suffer are the victins who
wi |l not be adequately conpensated by the
driver's insurance conpanies. And if those
victinms are indigent, they will be on our
backs, on the backs of the taxpayers, they
will be paid for out of our public financing
of heal thcare.

So what's really going on here?
We're tal king about an effort to evade
responsi bility for ownership while keeping the
benefits of ownership by a group of conpanies

seeking to make profits. And the people who

will suffer if this is passed -- and | don't
believe it will be passed and becone a law in
its present form-- are the victins and are

the taxpayers of the State of New York who
have to pay for their healthcare.

| hope that we can do sonething
about this issue. | hope that we can do
somet hi ng about the high cost of having a car
in New York, of auto insurance. W' ve
di scussed it earlier. This statute doesn't
solve the problem And | would urge that

there are other states that have taken nore
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creative approaches to this problemthat we
shoul d probably be | ooking at as the session
goes on.

| think that this is sinply an
effort to keep the benefits of ownership while
avoi ding the responsibility. | appreciate
conpani es wanting to make noney, but it's not
the job of the New York State Legislature to
single out a very small, specific industry and
cut a loophole in the law for their benefit.

| amvoting no. | urge everyone to
vot e no.

ACTI NG PRESI DENT KUHL: Senat or
Duane, did you wish to speak on the bill?

SENATOR DUANE: I f the sponsor
woul d yield, M. President.

ACTI NG PRESI DENT KUHL: Senat or
Johnson, do you yield to a question from
Senat or Duane?

SENATOR JOHNSON: Yes, M.
Presi dent .

ACTI NG PRESI DENT KUHL: The
Senat or vyi el ds.

SENATOR DUANE: Thank you.

The tax advantage on the
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depreci ation of the | eased car, |eased auto, |
know that there's a tax advantage federally.
Does the state tax |law track the federal tax

| aw?

In other words, can you get both a
tax advantage on the federal and the state
| evel on the depreciation?

SENATOR JOHNSON: I would say it
does, Senator, yes, pretty closely.

SENATOR DUANE: Thank you.

And just if the sponsor would yield
for a final question.

ACTI NG PRESI DENT KUHL: Do you
yield to anot her question, Senator?

SENATOR JOHNSON: Yes, M.

Presi dent .

ACTI NG PRESI DENT KUHL: The
Senat or vyi el ds.

SENATOR DUANE: In a scenario
where a person driving a | eased car doesn't
have enough noney through their own insurance
or their own funds to pay for, for instance,
the hospitalization or the physical therapy,
the m ssed work, et cetera, of soneone who's

injured in an accident, at the end of the day,
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in that kind of scenario, who is it who woul d
actual ly have to pay the nedical costs?

SENATOR JOHNSON: Vel |, of
course, if the person has liability insurance
on their car, they have to carry coverage for
their own nedi cal benefits up to $50, 000.
That's your own policy.

If you have an accident with
sonmeone el se, their policy mght have to pay
you if they're responsible for the accident.
You understand that? That's limted only by
t he amount of insurance they have.

SENATOR DUANE: Through you, M.
President, just for a clarification, if the
sponsor woul d continue to yield.

ACTI NG PRESI DENT KUHL: Senat or
Johnson, do you yield to one |ast question?

SENATOR JOHNSON: Yes, M.

Presi dent .

ACTI NG PRESI DENT KUHL: The
Senat or vyi el ds.

SENATOR DUANE: But if the person
who's hit doesn't have any -- say they're a
pedestrian and not driving a vehicle or don't

own their own vehicle, who would pay, at the
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end of the day, for the nedical expenses of
t hat person?

SENATOR JOHNSON: Vel |, of
course, if you' re tal king about a person who
owns their own car and they do not have
i nsurance -- is that your postul ation, that
they own a car but they don't have insurance?

SENATOR DUANE: No, a pedestri an.

SENATOR JOHNSON: Yeah, but hit
by a | eased vehicle? |Is that what you're
aski ng?

SENATOR DUANE: Yeah.

SENATOR JOHNSON: Vel l, the
person who | eases the vehicle is required to
carry, according to their contract, a nmaxi num
amount of insurance, usually 100,000 to
300, 000 or 300,000. Sonetines they have a
mllion dollars' worth of coverage. That car
has to be insured. That's one of the terns of
their contract.

And if the person who | eased the

car doesn't carry the insurance, | guess
they' Il be sued for the anmount of benefits and
they' Il be responsible for it, just as if they

owned the car. Owned or | eased, either way.
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SENATOR DUANE: Thank you, M.
President. Just very briefly on the bill.

My col | eagues covered nost of the
areas that | was interested in debating on the
floor. But just to add one other scenario --
and not to make it into a question, but just a
st at enent .

You know, for instance, in the case
of an illegal, uninsured driver, just, you
know, at the end of the day, who would pay is
the public, through Medicaid, or soneone --
you know, indigent benefits of someone going
into a hospital, that sort of thing.

So soneone al ways has to pay in
these cases. And | think, in a way, that's
the heart of what this debate is about: where
as a society do we want that responsibility to
go?

So with that, I"'mgoing to vote in
opposition to this bill, and I hope that ny
col |l eagues will join ne.

ACTI NG PRESI DENT KUHL: Any ot her
Senat or wi shing to speak on the bill?

The Secretary will read the | ast

secti on.
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THE SECRETARY: Section 2. This
act shall take effect inmrediately.

ACTI NG PRESI DENT KUHL: Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT KUHL: Recor d
t he negati ves.

Senat or Hassel | - Thonpson, why do
you rise?

SENATOR HASSELL- THOVPSON: M.
Presi dent, because | have a pecuniary interest
i n Cal endar Nunber 69, | respectfully request
to be excused fromvoting on this matter.

ACTI NG PRESI DENT KUHL: W t hout
obj ection, hearing no objection, Senator
Hassel | - Thonpson wi Il be excused from voti ng
on Cal endar Nunber 69.

SENATOR HASSELL- THOVPSON: Thank
you.

ACTI NG PRESI DENT KUHL: Senat or
St avi sky, why do you rise?

SENATOR STAVI SKY: Very briefly
to explain ny vote.

ACTI NG PRESI DENT KUHL: Senat or

St avi sky, to explain her vote.
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SENATOR STAVI SKY: | think
Senat or Schnei derman had it right, that this
legislation is really a response to the
econonic situation that we're in today, the
low interest rates and the inability of the
| easi ng conpani es to predict what the cost --
t he amount they can charge at the end of the
| ease.

But don't forget, they' re naking
noney as we go along. The sane anal ogy that |
used before: | own a co-op, and if | were to
subl ease it, there would be rent accruing to
me. And yet I'mstill assumng the liability.

And | astly, M. President, | would
hope that we coul d perhaps, as a conprom se,
join sone of the other states. While they
have -- you can claimthat they do not have
vicarious liability, they still retain a
nmeasure with the use of caps. And | would

suggest that perhaps this mght be the way to

proceed.

| vote no.

ACTI NG PRESI DENT KUHL: Senat or
Stavisky will be recorded in the negative.

Announce the results.
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THE SECRETARY: Those recorded in
t he negative on Cal endar Number 69 are
Senators Andrews, Breslin, Diaz, Dlan,
Lachman, Onorato, Paterson, Sabini,

Schnei derman, A. Smith, M Smth, and
St avi sky. Al so Senators Mntgonery and
Par ker. Ayes, 48. Nays, 14.

ACTI NG PRESI DENT KUHL: The bi |
i s passed.

| would rem nd the nenbers --
Senat or Connor, why do you rise?

SENATOR CONNOR: May | have
unani nous consent to be recorded in the
negati ve on Cal endar Nunber 55.

ACTI NG PRESI DENT KUHL: W t hout
obj ection, hearing no objection, Senator
Connor will be recorded in the negative on
Cal endar Number 55.

| would just rem nd the nenbers who
were out of the chanber, it nakes it very,
very difficult for the clerk to record your
vot e when you' re novi ng about the chanber
The rules do require you to vote from your
seat .

So as we nove through the session,
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pl ease nake sure that if you're going to cast
a vote that you're in your seat.

Senat or Brown, why do you rise?

SENATOR BROWN: M. President, |
woul d al so request unani nobus consent to be
recorded in the negative on Cal endar 55.

ACTI NG PRESI DENT KUHL: W t hout
obj ection, hearing no objection, Senator Brown
will be recorded in the negative on Cal endar
Nunmber 55.

Senat or Fuschi |l o.

SENATOR FUSCHI LLO M.
President, there will be an i medi ate neeting
of the Social Services Conmittee in the
Maj ority Conference Room

ACTI NG PRESI DENT KUHL: There
will be an imedi ate neeting of the Soci al
Services Commttee in the Majority Conference
Room i mredi ate neeting of the Social Services
Committee in the Majority Conference Room

Senat or Hassel | - Thonpson, why do
you rise?

SENATOR HASSELL- THOVPSON: | f
it's appropriate, M. President, | would just

like to ask a question on the vote. M/ excuse
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was not counted. In which direction is it
counted, as a positive or a negative? It did
not say that nmy vote was excused.

ACTI NG PRESI DENT KUHL: Senat or
Hassel | - Thonpson, you were not recorded as

voting on the particular bill.

SENATOR HASSELL- THOVPSON: At
all?

ACTI NG PRESI DENT KUHL: At all.

SENATOR HASSELL- THOVPSON: Ckay.
Thank you.

ACTI NG PRESI DENT KUHL: Ckay? |

think the record probably shows an abstention.

SENATOR HASSELL- THOVPSON: Thank
you.

ACTI NG PRESI DENT KUHL: The
Secretary will continue to read the

controversial reading of the cal endar.
THE SECRETARY: Cal endar Nunber
86, by Senator Vol ker, Senate Print 1441, an
act to anmend the Penal Law, in relation to
sentences for Class A felony drug of fenses.
SENATOR SCHNEI DERMAN:
Expl anati on.

ACTI NG PRESI DENT KUHL: Senat or

Candyco Transcri ption Service, Inc.




848

Vol ker .

SENATOR VOLKER: M. President,
this bill is identical to the bill, I believe,
t hat was sponsored | ast year by Council nan

Espada -- okay, | thought it was kind of

funny -- Council man Espada in |ast year's
sessi on.

It is -- what's interesting about
it is 1 was |ooking back, | realized that

havi ng been here when the so-called
Rockefell er Drug Laws were put in and havi ng,
of course, fought with the governor at the
time over the initial Rockefeller Drug Laws --
which were far, far nore draconi an than what
was eventually passed -- | also realized
sonmething that | had frankly forgotten about.

And that is that one of the reasons
why there's so nuch confusion is because the
same year that we passed the Rockefeller Drug
Laws, we passed second felony offender. And
it kind of accounts for the fact that there is
so nmuch confusion over Rockefeller Drug Laws,
what constitutes Rockefeller Drug Laws and
what constitutes second fel ony offender.

I want to say that Assenbl yman Joe
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Lentol, who was in the Assenbly with ne back
in 1973, to his credit -- and in fact, in ny
opi ni on, one of the reasons why | happen to
believe the issue of drug reformis going to
be at least initially resolved this year is
because he admtted at the hearing that it's
not really the Assenbly's concern of
Rockefeller Drug Laws, it's really about
second felony of fender. Because the big
nunbers in jail today are not because of
Rockefel l er Drug Laws, but because of the
second fel ony of fender.

This bill, and | frankly realized
it last night as I was going through all the
nunbers, basically, if we pass this bill and
the Assenbly passes this bill and the Governor
signs it, this will end the Rockefeller Drug
Laws entirely.

This will -- this bill actually --
and | ran back and checked it all, went
through all the different | aws that we did,
the changes. 1've got about four reports here
t hat show how t he anmendnents to the
Rockefell er Drug Laws occurred back in the

md-'70s, the late '70s. The big changes in
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that were in 1979.

But in reality, what this bill
deals with is around 600 people who are in
jail. And | say it deals with people in jail
and it also deals with people who could be
arrested in the future for A1 or A-1I
fel oni es and woul d change the sentencing
structure.

For the new people -- that is, for
t he people that would be arrested after
Novenber 1st of 2003 -- instead of the maxi mum
sentence being 15 to 25 to life, it would
beconme 10 to 20. Essentially, the life term
falls off. So that for the A1 felonies,
there would no longer be a life term

That doesn't mean that sonebody
under anot her statute couldn't be assigned a
life term But for purposes of these drug
| aws, there would no longer be alife term

And | say that because a nunber of
the people that are in jail under A-1 felonies
are al so charged with other crines, and even
violent crimes -- even nore violent crines, |
guess you could say. And that's one reason

why we refer in the law to "persistent
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violator" and "second fel ony offender,"
because sone people are in under both.

At any rate, what this bill would
do as far as people that are presently in
jail -- about 600 people -- within two years,
the people that are in jail under the A-1 and
A-11 could apply for a resentencing. And that
resent enci ng, which would be either the
initial judge or the court, or parole,
dependi ng on the situation, they could be
entitled to a 1/7th provision for nerit tine
and 1/7th al so for good tine.

And as a result, depending on the
deternmination, sonme people could be rel eased
fromjail. There's no question. Some people
say as high as 125 or 130 peopl e.

| can tell you, having studied
t hese people, a |lot of these people will never
get out of jail, because you have sone of the
bi ggest drug offenders in the country are part
of this group. So no judge is going to |et
themout, in ny opinion.

There are other people who are
nmul es and people who are first-felony

of fenders who as far as | know did not have
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prior violent felonies to their -- not to
their discredit. Those people would have a
very good opportunity -- in fact, mght well
have their sentences commuted and therefore
woul d be able to get right out of jail.

So what this bill really does is to
take the issue, in ny hunble opinion -- well,

I nean really, even though the nedia has

tal ked about it, what the nedia is talking
about is other parts of drug | aws, not the
Rockefell er Drug Laws. Wen you vote on this
bill today, you are voting to ternmi nate the
Rockefell er Drug Laws as they were passed back
in 1973. W want everybody to understand

t hat .

Now, you can argue about whet her
you want to go farther and whet her you want to
do nore, you want to do treatnent, all that
sort of thing. 1'mjust talking about the
Rockefell er Drug Laws thenselves. This is it.

And so you could tal k about the
B felonies, which are not Rockefeller Drug
Laws. Sone of them are second-fel ony offender
i ssues. There's a |ot of issues. But that's

what this is. It changes the way the A-1 and
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A-11 drug felonies are governed for both
people in jail and out of jail.

So | just want to rem nd everybody
that, interestingly enough, all the tal k about
Rockefell er Drug Laws should end when this
bill is passed and signed into | aw

ACTI NG PRESI DENT KUHL: Senat or
Lachman, why do you rise?

SENATOR LACHMAN: Yes, M.
President. WII| the distinguished Senat or
fromBuffalo yield to a question?

ACTI NG PRESI DENT KUHL: Senat or
Vol ker, do you yield a question from Senat or
Lachman?

SENATOR VOLKER: | yield, but I
don't know whether |'mthe distinguished
Senator from Buffalo. Go right ahead.

(Laughter.)

ACTI NG PRESI DENT KUHL: Vell, you
didn't get much response from anybody in the
chanber, Senator.

SENATOR VOLKER: | know it.
Senator Brown is right next to him | thought
maybe he was aski ng about him

(Laughter.)
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ACTI NG PRESI DENT KUHL: The
Senat or yi el ds, Senator Lachman.

SENATOR LACHVAN: There m ght be
two or three distinguished. I|I'mreferring to
t hi s di stingui shed gentl eman.

In your remarks, Senator Vol ker,
you nade nention of the fact that this has no
i npact on the B felonies.

SENATOR VOLKER: That's true

SENATOR LACHVAN: Now, | believe
that the B felonies are a | arger cohort of the
popul ation than the A felonies, approximtely
about 15,000. Am|I correct?

SENATOR VOLKER: Absol utely.

SENATOR LACHMAN: Ckay. If this
is the case, Senator Vol ker, what inpact does
this legislation have in disnmantling major
parts of what we now call the Rockefeller Drug
Laws?

SENATOR VOLKER: Senator -- and
by the way, | guess |I didn't hear you. The
B felonies are -- | think what you were
tal ki ng about was B, C, D, and E felonies.
Actually, the B felonies are 6,025, which is

just a -- just so that you know.
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But |let nme explain sonmething to
you. | don't claimthat this does anything
with B felonies. But this -- the B felonies
that we have here were not the Rockefeller
Drug Law felonies. In 1979, we changed the
sentencing. So what |I'msaying to you is that
this bill would finish the Rockefeller Drug
Laws conpletely, as it was passed in 1973.

But you are right when you say that
this does not deal with the rest of drug
felonies, which are B, C, D, and E, of people
that are in jail

| guess ny point was, though, that
as far as Rockefeller Drug Laws, this ends the

Rockefel | er drug era.

ACTI NG PRESI DENT KUHL: Senat or
Lachman.

SENATOR LACHVAN: M. President,
on the bill.

ACTI NG PRESI DENT KUHL: Senat or

Lachman, on the bill.

SENATOR LACHVAN: | would very
much like to agree with ny good friend and
col | eague on the other side of the aisle,

Senator Vol ker. But | cannot agree with him
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because the Rockefeller Drug Laws, as we
conprehend t hem and understand them today, are
not limted, are not limted to this issue,
but go beyond this issue into felonies B, C
D

And | find, and | dislike saying
this, that there m ght even be a racial aspect
to this. And what | nean is that nost of
t hese of fenders who are caught with 4 ounces
of drugs in their possession, whether they are
selling themor using them or buying them or
doi ng nothing with them are sent to jail
frequently without parole. So you have
18-year-ol ds who are sentenced to jail and
some of themw |l never be paroled, they'll be
sentenced to jail for life.

At the sanme tinme, you have a
convi cted nurder, the Preppy Muirderer,
M. Chanbers, who in his teens brutally killed
anot her teenager. And after 15 years and
parole, he is wal king the streets of New York

Now, | think there should be one
standard for all people. And maintaining the
bul k of the Rockefeller Drug Laws destroys

this one standard and gives the advantage to
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those who comm tted nurder. Joe Col dberg, who
nmur dered hi s daughter, who was 10 years ol d,
is getting paroled after 11 years. And there
are others as well

Now, there is sonmething inherently
wrong, unless we dismantle nost of what has
come to be known as the Rockefeller Drug Laws
today. | would much rather have Nel son
Rockefell er's nane associated not with these
drug laws but with the State University of
New Yor k, which in nmany ways he was the
catalytic agent for its start and its grow h.

Thank you.

ACTI NG PRESI DENT KUHL: I's there
any ot her Senator wi shing to speak on the
bill?

Senat or Schnei der man, why do you
rise?

SENATOR SCHNEI DERMAN: M.
President, briefly on the bill.

First of all, I do want to
acknowl edge Senator Vol ker's courageous | osing
battle to accurately refer to the Rockefeller
Drug Laws and di stingui sh them from ot her

| aws.
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| think, Senator, you understand
that people are using that as a rubric under
which we group a lot of laws that as a
technical nmatter are not the Rockefeller Drug
Laws. And I'mafraid it's sort of -- you
know, once you nmeke -- start definitions like

"assault weapons,"” you really can't contro
t he course of the debate.

The issue before us, though, is a
package of |aws -- sonme of which are
Rockefell er Drug Laws, sonme of which are
not -- that it is generally if not universally
acknow edged distort the sentencing systens of
the State of New York.

W have gat hered, over the last few
years, an extraordinary coalition of people
commtted to nodifying these | aws and
repeal i ng many of these | aws.

And | think that it's inportant for
us to understand, as we consider voting on
this bill, what we're really doing as a matter
of politics. Because we aren't just operating
in a vacuum here in the Senate chanber, we're

operating in a state where there's a political

nmovenent that has been assenbl ed, there are
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peopl e who have gi ven hundreds and hundreds of
hours of their times, there are people who
have contributed mllions of dollars to the
cause, not just of dealing with the A-I

of fenders but of dealing with this entire
pervasi ve system of injustice that we have
inflicted -- we, the state |egislature, we,
the state governnment have inflicted on so many
New Yor ker s.

And | woul d urge the sponsor that
the fact that the advocates do not support
this bill, the fact that the advocates are
hol di ng out for nore conprehensive reformthat
addresses nore of the victins of the draconian
drug laws of this state, and of their
famlies, of their children, of their
not hers -- the reason they're not supporting
this is because we know that a coalition can
only succeed i n obtaining conprehensive reform
if we stick together.

I"mgoing to vote no on this bill
" mgoing to encourage ny coll eagues to vote
no on this bill. And | would urge that this
is a situation that is anal ogous to the

situation we faced when there was a coalition
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formed to pass hate crines |egislation and
there was an offer that cane to pass the

| egi slation but to split the coalition, give a
hal f a | oaf, |eave out bias-rel ated viol ence
based on sexual orientation.

The coalition, under the | eadership
of our current |eader before he was | eader,
Senat or Davi d Paterson, hung together. They
coul d have gotten a half a |loaf, they could
have gotten a bill punishing bias-rel ated
vi ol ence for acts based on religion or race.
They didn't take it. They hung together.

They understood the politics that we all have
to fight together if we're going to acconplish
serious, conprehensive reforns.

This is an effort to split the
coalition. [It's not acceptable. Too nany
peopl e have worked too hard. W are going to
reformthese laws this year. Let us not give
up so easily on the whol e package. Let us
seek conprehensive reform

Let us get away from New York
State's system of prison-based drug treatnent.
Let's have a bill that provides funding for

drug treatnent in the cormunities. Let's dea
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wth the A-1l. Let's deal with the B. Let's
deal with all of the felons who were unfairly
affected by these bills.

| amwith the coalition. And, ny
col | eagues, | hope all of us will be with the
coalition, and let's see this through to
conprehensive reform | vote no.

ACTI NG PRESI DENT KUHL: Senat or

Krueger, why do you rise?

SENATOR LI Z KRUEGER: Thank you.
| rise to speak on the bill, M. President.
ACTI NG PRESI DENT KUHL: Senat or

Krueger, on the bill.

SENATOR LI Z KRUEGER: Fol | owi ng
up on Senator Schneiderman's points, | also
rise to urge everyone to vote no.

And while | have no di sagreenent
with Senator Vol ker's historical anal ysis of
what was or wasn't the Rockefeller Drug Laws
at the tinme that they were passed, | think, as
Senat or Schnei derman al luded to, we're
descri bi ng ketchup versus catsup and how t hat
is interpreted.

And the fact is that today in

New York State, when a broad uni verse of
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peopl e are begging this Legislature to address
the unfair drug laws and the failed drug | aws
that we have in this state, we're not talking
about just this kind of bill. And in fact,
one of the arguments for voting against this
bill is in fact Senator Vol ker's own statenent
that if we pass this bill we'll be able to say
that we did reformthe Rockefeller Drug Laws.
Because this is not the case.

A bill that woul d perhaps affect
500 people in the prison system when 21, 000
are in fact in our prison systemtoday under
what is generically or catsup-like referred to
as Rockefeller Drug Laws, a bill that only
tal ks about 500 peopl e does not address the
i ssue.

A bill that woul d have no inpact on
over 90 percent of the drug offenders entering
our system each year and over 97 percent of
the drug offenders currently in our systemis
not a repeal of the Rockefeller Drug Laws.

A bill that doesn't restore
sentencing discretion to trial judges and in
fact increases penalties for |arge nunbers of

drug offenders is not reformor repeal.
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Addressing -- or failing to address
any new plan for alternatives to incarceration
or increase funds for drug rehab is not a bil
t hat addresses the needs of the Rockefeller
Drug Law reforns that are so desperately
needed.

And in fact, ultimately, a bill
that will allow sonme people to wal k out of the
chanber saying that we foll owed through on our
conmtnment is a bill that we cannot allow to
pass, because we cannot, frankly, allow
ourselves to be let off the hook that we did
what we need to do for people throughout the
state of New York by claimng that passage of
this bill will solve the problem

Because all of us in this room
whet her we personally m ght agree with certain
conmponents of this bill and what it would do
for 400 or 500 people in the prison system
all of us in this roomknow the passage of
this bill does not address the bigger issues
that we face as a state.

And | will throw in, additionally,
| ast year was the year to do this and we

failed to do it. This year there are all the
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sane argunents as |ast year, plus one nore
that | would urge us to focus on in the
context of any bill we are dealing with on the
floor of the Senate. W could save an

enor mous anmount of noney by taking a serious
approach to reform ng Rockefeller Drug Laws,
by maki ng the investnents in drug treatnent,
in alternatives to incarceration, in allow ng
nonvi ol ent drug fel ons out of our prisons
sooner. W need that noney for education. W
need that noney for health care. W need that
noney for treatnment and prevention.

So in case there was any doubt
about the argunents for serious revisiting of
Rockefeller Drug Laws, | will add to the case
t he budget crisis that we are facing and the
fact that now, here in March, we are still not
addressing the issues facing our state.

Thank you, M. President.

ACTI NG PRESI DENT KUHL: Any ot her
Senat or wi shing to speak on the bill?

Senat or Vol ker, to cl ose.

SENATOR VOLKER: M. President, |
think -- I know what's been said here, and

["m-- you know, when we have Codes Committee
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neetings, we try to be conpletely frank about
what we're tal king about. And you can
generically call anything you want. But |
want to tell you what this points out. And I
appreci ate what everyone has said here.

The problemis there is a nythol ogy
t hat has devel oped about these enornous
nunbers of people that are in jail under the
drug laws. Let ne tell you sonething about
this state. You know, |'ve been here for a
coupl e of years, involved in Codes. |In 1980,
New York had 40,000 inmates in our system So
did California. W were tied for the nost
nunber of inmates in our system

Senat or Krueger, you are right on
t he noney about drug | aws, except you're
tal ki ng about the wong state. It's
California. They are now reaching for 170, 000
inmates. There were 165,000 the last | knew.
| haven't checked lately; | assunme they're
probably still going up.

It's not happening in New YorKk.
W' re goi ng backward. W' re noving down. By
"backward" | think we're noving forward, is

what | mean. We're now at about 64, 000,
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65,000 i nmates. W were at 72,000. The
studi es that we've been doing show that the
nunber of nonviolent inmates in our systemis
the lowest level it's been in our history.

We're having a devil of a problem
findi ng people for our shock incarceration
program \Which sone peopl e forget about,
whi ch is maybe the nost successful in the
country. The problemis that sone of the
advocates don't like to talk about it because
they don't like the word "shock."

| just had sonebody from California
that was telling ne they had this great
program and had such a great program and that
it was such a great programthat they had a
recidivismrate of zero. | said "You what?"
When they told ne they had a recidivismrate
of zero, | knew that they were exaggerating a
little bit. They clained out of 4,000 people,
no one comitted a newcrinme. | said, "Wll,
you know, | think maybe that's a little bit of
an exaggerati on, because no one's ever done
that before, and I don't think you did it
ei ther."

| nean, it sounds like a pretty
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good program but very expensive, what they
were telling us about. And it's been used in
Mexico, in California. W're looking at it.

When you tal k about not going any
farther, this house passed a bill that went
farther. And it wasn't the jailbreak that the
Assenbl y suggested. Because that's what the
Assenbly bill was, a jailbreak

Renmenber sonet hing, we don't
believe in prison-based drug treatnent, just
prison-based drug treatnent. But | ook at
New York City. What's New York City done?
Jeez, they've got sonme great drug prograns.
The only problemis, they keep chasing these
peopl e around. Because since there's no
conpel ling reason for themto stay in a drug
program they just disappear.

You' ve got to have sone sort of --
some way to force sonebody to stay in that
drug program The truth is nost of the people
who go to jail in New York under drugs have
commtted multiple, nultiple crinmes. In fact,
nost of them were on probation when they
commtted the crinmes, or have previous

convictions. |'mnot saying all
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Al I'"msaying to everybody here is
that there seens to be this idea that they're
afraid that if we do this bill, the tota
nonentumis going to be shot. And you know
why that is? Because, unfortunately, some of
the groups were not telling the truth.

The New York Tines has -- |'ve read
these stories in the Tines, the Times-Union.
Al'l these papers give these incredible stories
that are just not true of the nunbers of
people that are in jail

What |'msaying to you is, and |I'm
commtting to you fromny perspective, if this
bill passes, the Rockefeller drug era is gone.
That doesn't nean, though, that we shoul d stop
considering drug reformand all that sort of
stuff. Wo says that?

In fact, the Senate is the only
house that put a legitimte $20 million in the
budget to deal with drug reform [It's been in
there for two years, by the way. The Assenbly
tal ked about putting noney in. | think they
put a dry appropriation in for a hundred and
some mllion. But |I don't think they ever put

any noney in there.
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My point is this -- and | know why
some of you are voting against it. | know the
Assenbly's all nervous and jerky and so forth,
because they don't like not to have to -- to
vot e agai nst this, because this is the end of
t he Rockefeller Drug Laws.

| nean, you can say, well, it's not
really what we think. It doesn't matter what
you think. The lawis the law. B felonies
were never -- B felonies were changed fromthe
Rockefeller Drug Laws in 1979.

By the way, to tal k about this as
racist, that really bothers nme. The people
nost affected by drug | aws, by drugs, are
peopl e of color. The people -- sonme say the
peopl e whose |ives were saved and the peopl e
who have got the nost benefit fromgetting
drug dealers off the street are peopl e of
col or. Because that's the nei ghborhoods where
the terrible disasters occur.

And | would tell you, | can tel
you | personally believe that the death
penalty abolition, after that, the mnority
nei ghbor hoods were shattered with nurders, one

after another after another.
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You -- well, we can argue that. |
only nention that because if anybody tries to
say that | or ny coll eagues had any intention
of doi ng anything that would hurt mnority
nei ghbor hoods, they are absolutely, totally,
and conpletely wong. The last thing in the
world we want to do is that.

So all | say to everybody here is
that the people that have cone in to see us,
the Fam | i es agai nst Mandatory M ni nuns,
they're tal king about this bill. And, by the
way, we explained it to them and they now
understand it. This is what they' re talking
about .

The B fel ons, nobody goes to
jail -- by the way, there is no parole -- you
menti oned, and | know you slipped, you said
somet hi ng about being in parole forever.
There aren't any under B felonies. There just
aren't any of that. The only parol e people
stay on forever had to do with the A-Is and
the A-Ils and all that, and we're getting rid
of that.

So I only point that out to you,

that if you' re voting against this bill, what
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you're voting against is the end of the
Rockefel l er Drug Laws.

Now, you can put ne on the spot and
say: |Is this the last thing you want to do?
No. Wiy would I not want to do nore? W
wanted to do nore | ast year

The Assenbly's problem and ||
publicly say it, what the downstaters wanted
to do, the upstaters didn't want to do. And
what the upstaters could do, the downstaters
didn't feel was enough. That's the problem
W knew that. It's no secret.

Because there was so nuch --
frankly, so much nythol ogy put out by a |ot of
peopl e who cane into this state, spent a | ot
of noney on advertising and a | ot of noney on
a lot of things, and they convinced, you know,
some of the newspapers that this was sone
horrendous situation. And then we started
showi ng them the nunbers, and then they said,
Vell, jeez.

| noticed nmy own newspaper, which
is a very liberal newspaper, the Buffal o News,
finally printed some real nunbers this year

| was very encouraged. They said: Wll, this
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bill is a pretty good bill, you ought to go
farther. Yeah, okay. And | agree with that.

But I can only finish by saying I
under stand how t he whol e system works. W
were ready |ast year, this house, to negotiate
wi th anybody on drug |aw reform The probl em
was the Assenbly wasn't ready. | nean, they
just weren't. And, you know, you can deny
that, you can say it was us.

|'"ve said that all along: Sonebody
wants to negotiate on drug laws, we will. But
we won't agree to a jailbreak. W won't agree
to 10,000 or 15,000 people wal king out of jail
and hoping that they get drug treatnent.

That's just not going to happen.

ACTI NG PRESI DENT KUHL: The
Secretary will read the |ast section.
THE SECRETARY: Section 18. This

act shall take effect inmmediately.

ACTI NG PRESI DENT KUHL: Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT KUHL: Senat or
Schnei derman, to explain his vote.

SENATOR SCHNEI DERVAN: Party vote
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in the negative.

SENATOR FLANAGAN: Party vote in
the affirmative.

ACTI NG PRESI DENT KUHL: The
Secretary will record the party-line votes and
announce the results.

THE SECRETARY: Ayes --

ACTI NG PRESI DENT KUHL: Senat or
Schnei dernman, are you rising to explain your
vot e?

SENATOR SCHNEI DERMAN: Yes, sir.
M. President, very briefly, to explain ny --

ACTI NG PRESI DENT KUHL:

Generally before the vote is announced,
Senator. W want your words to have sone
effect on the voting body. That's the reason
for that.

(Laughter.)

ACTI NG PRESI DENT KUHL: Senat or
Schnei derman, to explain his vote.

SENATOR SCHNEI DERMAN: Vel |,
thank you, M. President. | will try to have
as nmuch of an effect as | can as quickly as |
can.

| really amjust rising to respond
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to Senator Vol ker's conments, because | don't
think there's anyone on our side of the aisle
who questions the Senator's sincerity and
comm tment to honestly addressing crimna
justice issues. And while we may di sagree,
there's certainly no | ack of respect intended.

But we really -- | really do have
to say that when we tal k about nythol ogy, the
nmyt hol ogy relating to drug offenses and who's
in prison for drugs is really so pervasive
that we have to get to the big nyth.

This is the nost drugged-up society
in the history of the world. There are people
who have noney, there are people who are
m ddl e-cl ass, there are people who largely are
white who can get drugs fromtheir doctors or,
in the case of nmy district in Washington
Hei ghts, drive in from New Jersey to buy drugs
in poor comunities, who aren't going prison.

It's not a matter of us suggesting
that anyone in this house is intentionally
racist. But the facts are that the majority
of drug users and sellers in this country are
white, but in New York State, 94 percent of

the drug offenders are African-Anerican or
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Lati nos.

We are noving in the right
direction, we are noving in the right
direction, but we haven't got there yet. And
each fam |y, each person who is in prison
it's not just a matter of statistics or
nunbers. These are hunan beings. Let's do
something to reformall of the drug | aws that
have nonvi ol ent people in prison, over 20,000
still. W're noving in the right direction;
still, too many.

And | amglad we're doing better
than California. Mybe it's because we don't
have a "three strikes and you're in" |law, as
California does. | hope we won't add that to
our probl ens.

But | do think that everyone, |
speak for everyone in our conference in
commendi ng Senat or Vol ker for his sincerity in
these efforts. And | do hope he will get to
the negotiating table this session.

Thank you, M. President.

ACTI NG PRESI DENT KUHL: Senat or
Schnei derman will be recorded in the negative.

Announce the results.
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THE SECRETARY: Ayes, 38. Nays,
24, Party vote.

ACTI NG PRESI DENT KUHL: The bi |
i s passed.

Senat or Duane, why do you rise?

SENATOR DUANE: If I could have
unani nous consent to be recorded in the
negati ve on Cal endar Nunber 69, S397A.

ACTI NG PRESI DENT KUHL: W t hout
obj ection, hearing no objection, Senator Duane
will be recorded in the negative on Cal endar
Nunmber 69.

Senat or Krueger, why do you rise?

SENATOR LI Z KRUEGER: | also
request unani nous consent to be recorded in
t he negative on Cal endar 69, S397A. | thought
| voted no before, but |I nade the m stake of
being in ny seat, so probably people didn't
see ne.

ACTI NG PRESI DENT KUHL: W t hout
obj ection, hearing no objection, Senator
Krueger will be recorded in the negative on
Cal endar Number 69.

Senat or Fl anagan.

SENATOR FLANAGAN: M. President,
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can we please return to reports of standing
commi ttees.

ACTI NG PRESI DENT KUHL: W' |
return to the order of reports of standing
commi ttees.

| believe there is a conmttee
report fromthe Social Services Commttee at
the desk. W'Il ask the Secretary to read.

THE SECRETARY: Senat or Mei er,
fromthe Conmttee on Social Services,
reports:

Senate Print 1821, by Senator
Meier, an act to anmend the Social Services
Law,

1824, by Senator Meier, an act to
amend Chapter 706 of the Laws of 1996;

And 1827, by Senator Meier, an act
to anend Chapter 436 of the Laws of 1997.

Al bills ordered direct to third
r eadi ng.

ACTI NG PRESI DENT KUHL: Al bills
are ordered directly to third readi ng.

Senat or Fl anagan.

SENATOR FLANAGAN: Is there any

housekeepi ng at the desk?
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ACTI NG PRESI DENT KUHL: There is
none.

SENATOR FLANAGAN: M. President,
there being no further business to cone before
the Senate, | nove that we stand adj ourned
until Wednesday, March 5th, at 11:30 a.m

ACTI NG PRESI DENT KUHL: W t hout
obj ection, the Senate stands adjourned until
t onorrow, Wednesday, March 5th -- note the
time, 11:30 a. m

(Wher eupon, at 5:28 p.m, the

Senat e adj ourned.)
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