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PROCEEDI NGS

THE PRESI DENT: The Senate will
pl ease cone to order

| ask everyone present to please
rise and repeat with nme the Pl edge of
Al 'l egi ance.

(Wher eupon, the assenbl age recited

the Pl edge of Allegiance to the Flag.)

THE PRESI DENT: In the absence of

clergy, may we bow our heads in a nonent of
si | ence.

(Wher eupon, the assenbl age
respected a nonent of silence.)

THE PRESI DENT: Readi ng of the
Jour nal .

THE SECRETARY: In Senat e,
Sunday, March 2, the Senate nmet pursuant to
adj ournnent. The Journal of Saturday,
March 1, was read and approved. On notion,
Senat e adj our ned.

THE PRESI DENT: W t hout
obj ection, the Journal stands approved as
read.

Presentation of petitions.

Messages fromthe Assenbly.
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Messages fromthe Governor

Reports of standing conmttees.

The Secretary will read.

THE SECRETARY: Senat or Seward,
fromthe Comrittee on |Insurance, reports the
follow ng bills:

Senate Print 1447, by Senator
Seward, an act to amend the Insurance Law and
the Legislative Law,

2037, with anendnents, by Senator
Seward, an act to amend the |nsurance Law,

2040, by Senator Seward, an act to
amend the | nsurance Law,

And Senate Print 2356, by Senator
Seward, an act to amend the |nsurance Law.

Al'l bills ordered direct to third
r eadi ng.

THE PRESI DENT: W t hout
objection, the bills are reported direct to
third reading.

Reports of select commttees.

Comuni cations and reports from
state officers.

Mbti ons and resol utions.

Senat or Skel os.
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SENATOR SKELGCS: Madam Pr esi dent,
there's a privileged resolution at the desk by
Senator Brown. Could we have the title read
and nmove for its inmedi ate adoption.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: By Senat or Brown,
Legi sl ati ve Resol uti on Nunber 558,
menori al i zi ng Governor CGeorge E. Pataki to
proclaimMarch 3 through 7, 2003, as Athletic
Trai ning Week in New York State.

THE PRESI DENT: The question is
on the resolution. Al in favor signify by
sayi ng aye.

(Response of "Aye.")

THE PRESI DENT: Opposed, nay.

(No response.)

THE PRESI DENT: The resolution is
adopt ed.

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
if we could go to the noncontroversial reading
of the cal endar.

THE PRESI DENT: The Secretary

will read.
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THE SECRETARY: Cal endar Nunber
58, by Senator LaValle, Senate Print 296A, an
act to amend the Education Law and the General
Muni cipal Law, in relation to regulation of
conduct .

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 5. This

act shall take effect on the first day of

July.
THE PRESI DENT: Call the roll
(The Secretary called the roll.)
THE SECRETARY: Ayes, 45.
THE PRESI DENT: The bill is
passed.
THE SECRETARY: Cal endar Nunber

70, by Senator Bal boni, Senate Print 513, an
act to anend the Vehicle and Traffic Law, in

relation to aggravated unlicensed operation.

SENATOR SCHNEI DERMAN: Lay it
asi de.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

79, by Senator Marcellino, Senate Print 775,
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an act to amend the Crimnal Procedure Law, in
relation to anonynous juries.

THE PRESI DENT: Read t he | ast
secti on.

THE SECRETARY: Section 4. This
act shall take effect on the 30th day.

THE PRESI DENT: Senat or
Marcel lino, to explain your vote.

SENATOR MARCELLI NG, Yes, Madam
President. | would like to get up and rise to
explain ny vote on this bill.

This is the eighth year that this

bill will have passed this house unani nously,
and it is also the eighth year -- well, |
can't count that. Seven of the last -- the

| ast seven years we have not had the bill out

on the floor in the other chanber for a vote.

| can't call it a partisan issue;
it certainly isn't. W get bipartisan support
in this house. W sinply cannot get it onto
the floor in the other chanber.

This is one of a series of pieces
of |egislation we've discussed so far this
year where the other house refuses to conme to

the plate with an alternative version if
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they're not happy with the existing form

We urge the other house, this is a

good bill. W urge the other house to support

this bill. 1 thank you for allowing ne to

speak on this bill. And of course | vote aye.
THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 46.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

91, by Menber of the Assenbly Weinstein,
Assenbly Print Nunber --

SENATOR SKELGCS: Lay it aside for
t he day.

THE PRESI DENT: The bill is laid
asi de for the day.

THE SECRETARY: Cal endar Nunber
103, by Senator Skel os, Senate Print 1055, an
act to anmend the Penal Law, in relation to
concurrent and consecutive ternms of
i mpri sonment .

SENATOR SCHNEI DERMAN: Lay it
asi de.

THE PRESI DENT: The bill is laid
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asi de.

THE SECRETARY: Cal endar Nunber
112, by Senator Vol ker, Senate Print 1384, an
act to anmend the Crimnal Procedure Law, in
relation to proof of the comm ssion of a

previ ous sexual assault.

SENATOR SCHNEI DERMAN: Lay it
asi de.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

113, by Senator Vol ker, Senate Print 1433, an
act to anmend the Penal Law, in relation to
establishing a three-year period of probation.

SENATOR SCHNEI DERMAN: Lay it
asi de.

THE PRESI DENT: The bill is laid
asi de.

Senat or Skel os, that conpletes the
readi ng of the noncontroversial cal endar.

SENATOR SKELGCS: Madam Pr esi dent,
if we could then go to the controversia
readi ng of the cal endar.

THE PRESI DENT: The Secretary

will read.
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THE SECRETARY: Cal endar Nunber
70, by Senator Bal boni, Senate Print 513, an
act to anmend the Vehicle and Traffic Law, in
relation to aggravated unlicensed operation of
a notor vehicle.

SENATOR BALBONI : Does anyone
want an expl anati on?

SENATOR SCHNEI DERMAN: Vel |,
since Senator Bal boni is obviously eager to do
so, we wll be very happy to have a persuasive

expl anat i on.

SENATOR BALBONI : "' m al ways
ready and willing to provide information to --
THE PRESI DENT: Senat or Bal boni,

you may continue or proceed, whichever is
appropri at e.

SENATOR SCHNEI DERVAN: We request
an explanation of the statewi de inplications

of the |egislation.

SENATOR BALBON : Madam
President, this is a bill that has passed many
times before. |t addresses a situation

actually com ng out of New York City.
And unfortunately, all too often we

read newspaper accounts again and agai n of
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peopl e who are involved in tragic vehicle
accidents where lives are |ost and then we
find out that the individual who has committed
the act has had several suspensions or in fact
is driving with a revocation.

And it's an interesting note, 1've
tried to actually find out fromthe Departnment
of Motor Vehicles whether or not there is
actually a correl ati on between individuals who
have unli censed operations or have suspended
| i censes and the anobunt of accidents that they
have. And there is in fact a correlation.

So what this bill essentially does
is it anmends paragraph A of subdivision 1 of
Section 511 of the Vehicle and Traffic Law to
establish a presunption that a person who has
in effect three or nore suspensions or
revocati ons inposed on at | east three separate
dates knows that his or her |license was
suspended or revoked.

This is a conmon-sense application
of the law. It helps traffic prosecutors in
order to prevent people fromdriving with
suspended or revoked |icenses.

Thank you, Madam Presi dent.
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THE PRESI DENT: Does any ot her
menber wi sh to be heard on this bill?

Then the debate is cl osed.

Read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect on the 90t h day.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 53. Nays,

1. Senator Duane recorded in the negative.

THE PRESI DENT: The bill is
passed.

The Secretary will read.

THE SECRETARY: Cal endar Nunber

103, by Senator Skel os, Senate Print 1055, an
act to anend the Penal Law, in relation to
concurrent and consecutive terns of

i mpri sonment .

THE PRESI DENT: Senat or Duane.

SENATOR DUANE: Thank you, Madam
President. |f the sponsor would yield.

THE PRESI DENT: Senat or Skel os,
will you yield for a question?

SENATOR SKELOGS: Yes, Senat or

Duane.
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THE PRESI DENT: You may proceed,
Senat or Duane.

SENATOR DUANE: Thank you.

I"mwondering if, while we do these
pi eces of sexual assault |egislation that
aren't part of any kind of omibus reform if
it's envisioned that we're going to deal with
the issue of clergy abuse this year as part of
t he sexual assault reforns that we're | ooking
at .

SENATOR SKELOGS: Senat or Duane,
I"'mdealing with this legislation. | note
that it passed 60 to nothing in the year 2000;
59 to 1, with you dissenting, in the year
2001.

This is what -- this |egislation
strictly deals with sentencing in first-degree

rape cases.

SENATOR DUANE: Madam Pr esi dent,
on the bill.

THE PRESI DENT: You may proceed
on the bill, Senator Duane.

SENATOR DUANE: Thank you.

| have a major concern that we do

revisions to the state sexual assault laws in
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a pi eceneal fashion and that we don't do an
omi bus piece of legislation which takes into
account all of the refornms which various

| egi slators think are inportant.

And | have to note that of all of
the bills that have at |east so far gone
t hrough conm ttee, none of those bills have
dealt with the issue of abuse of children on
the part of clergy nenbers, whether it be
reporting, whether it be statute of
limtations, anong other issues. And | think
that if we are going to change the state's
|l aws on the issue of sexual abuse and sexua
assault, we should do so in a conprehensive
manner and not | egislatively just piece by
pi ece.

So it's ny intention to vote no on
this, even though |I believe the nerits of this
particular bill are fine. But the way that we
shoul d deal with these issues are in a
conpr ehensi ve fashion with an omni bus reform
bill.

So |l will be voting no on this bil
in the hope that later on in the session, and

soon in the session, we'll deal wth a
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conpr ehensi ve sexual assault reform package
and al so one that includes the issue, the
terrible issue which New York State is really
| aggi ng i n, of abuse on the part of nenbers of
the clergy.

Thank you, Madam Presi dent.

THE PRESI DENT: Does any ot her
Senator wish to be heard on this bill?

Then the debate is cl osed.

Read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect inmrediately.

THE PRESI DENT: Senat or
DeFr anci sco.

SENATOR DeFRANCI SCO ["d just
like to explain ny vote.

| read this bill carefully, and I
just want to note for the record that this
bill applies whether the offender is a clergy
menber or whether the of fender has anot her
occupati on.

And, quite frankly, it's a bill
that applies to everyone. And it's a good
bill. That's why I'mvoting yes.

THE PRESI DENT: Senat or
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DeFranci sco, you will be recorded as voting in
the affirmative on this bill.

Read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 58. Nays,
1. Senator Duane recorded in the negative.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber
112, by Senator Vol ker, Senate Print 1384, an
act to anmend the Crimnal Procedure Law, in
relation to proof of the conmm ssion of a
previ ous sexual assault.

SENATOR SCHNEI DERMAN:

Expl anati on.

THE PRESI DENT: Senat or Vol ker,
an expl anati on has been requested.

SENATOR VOLKER: Madam Pr esi dent,
this is a bill that passed al nost unani nously
| ast year, except for 11 people.

(Laughter.)

SENATOR VOLKER: Wll, you can't
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have everything. Wat can | tell you.

Anyways, this -- actually, this is
a bill that we lifted out of a Governor's
program bill that passed here a coupl e of
years ago. And these are the -- frankly, the

provi sions that didn't pass out of that bill

And it relates really to three
areas. The first area, which | knowis the
nost controversial, relates to previous or
prior bad acts of person who is charged in a
sexual assault case. And it overrules the
so-cal l ed Mol i neaux case, which says that you
can't bring in prior bad acts.

What this would allowis to show a
train of evidence or to show a -- or, rather,
a train of problens involving sexual assault.
You could bring in not only previous sexua
of fenses, but you could bring in previous
arrests. However, the judge, of course, would
have the right to determ ne whether the
probative val ue woul d be outwei ghed by the
danger of undue prejudice.

Probably the likelihood is that in
many cases the judge woul d presumably nmake

that kind of decision. So that the |ikelihood
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is that you woul d probably never have anything
but previous convictions allowed by a judge.

The second thing is that this bil
woul d allow the district attorney to appea
what he considers unduly | enient sentences,
just as a defendant can do now. And that, by
the way, this applies not only to sex offenses
but to any of fense.

And, thirdly, it allows the state,
nmeani ng the district attorney, to apply to
overturn unduly | enient bail determ nations.
Which is really sonmething that has been a high
priority for a lot of individuals as well as
di strict attorneys, because there have been
some i nstances, sone pretty bad instances
involving bail in this state.

Qobvi ously, these three provisions
are controversial. W debated this |ast year
at sone length. | would point out that we
have, in the past, have had sonme di scussion
with the Assenbly and continue to have sone
di scussions with the Assenbly.

And 1'Il be the first to admt to
you the nost likely is that if we do a

reversal of the Mdlineaux rule, it probably
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will be restricted just to previous
convictions. And I'lIl be perfectly -- frankly
admt that. | think there's little question
that very few judges will allow previous bad

acts to cone into evidence except for
convi cti ons.

THE PRESI DENT: Senat or
Schnei der man.

SENATOR SCHNEI DERMAN: Madam
President, if the sponsor would yield for a

few brief questions.

THE PRESI DENT: Senat or Vol ker,
will you yield for a question?

SENATOR VOLKER: Yes.

SENATOR SCHNEI DERMAN: Thr ough

you, Madam President. The first section of
this bill refers to the defendant's comm ssion
of another offense. And the specific | anguage
I"mciting provides for the adm ssion of
"evi dence of the defendant's comm ssion of
anot her offense or offenses.”

Is the term "comm ssion" defined
anywhere in the Penal Law? |'m not sure what
t hat defi nes.

SENATOR VOLKER: Vell, the
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conmm ssion -- obviously, evidence of a
conmmi ssi on woul d be either arrests or
convi cti ons.

By the way, this provision, it has
been pointed out to ne, could potentially have
some inpact on clergy situations. And because
of the fact that the comm ssion of prior acts,
whi ch woul d nmean not just convictions but also
arrests or something of that nature, could
potentially be involved. | only point that
out because it has been pointed out to ne.

"Il give you the answer. Because
it's not specifically defined, it could be
deternmined to be previous arrests.

SENATOR SCHNEI DERMAN: Thr ough
you, Madam President, if the sponsor would
continue to yield.

SENATOR VOLKER: Certainly.

Sur e.

THE PRESI DENT: Senat or Vol ker
yi el ds for a question.

You may proceed, Senator.

SENATOR SCHNEI DERMAN: I think,
as a good | awer does, you try and anticipate

the questions that are com ng in advance, and
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you' ve acknow edged that this bill would allow
a court to admt evidence of an arrest even if
t he defendant was acquitted or if the charges
wer e dropped.

My question here, though, is
evi dence of the defendant's conm ssion, it
sounds to ne as though it can go far beyond
that. One eyewitness's testinony, or
purported eyewitness's testinony, is evidence
of the comm ssion. 1s there anything to
prevent an overenthusiastic court from even
goi ng beyond an arrest, under the |anguage of
this bill, and admitting other evidence of a
def endant' s conm ssi on of an of fense?

SENATOR VOLKER: vell, |ast
year -- and by the way, | just want to tel
you that you're doing a very good job, as
Senator Dollinger did | ast year. W debated
this for about an hour last year. [|'m not
trying to .

That's probably true. But one of
the things |I think that we have to understand
is it's al nost inconceivable that a judge in
this state would all ow the evidence to go

beyond certain Iimts. And of course since
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the statute tal ks about the possibility of
undue prejudice, if he allowed that, it
probably would be a flag for an appeal down
the line. | only point that out because |
under stand what you're getting to.

| guess nmaybe |'m bringing up the
fact that in this case we are sort of allow ng
some nore |atitude to judges, which your
conference has been asking for to a great
extent in sentencing.

I think we have a | ot of confidence
that judges are not going to go beyond the --
this is not a district attorney naking these
deci sions, this is a judge.

It seens to nme when you're dealing
wi th sexual assaults, you have to be a little
bit creative here, because these are extrenely
dangerous areas. W have found that out not
only in the areas involving wonren and chil dren
but, frankly, also to a certain extent in the
clergy area, which is a very, very difficult
ar ea.

SENATOR SCHNEI DERVAN: Thank you.

Through you, Madam President, |

wonder if the sponsor could explain in
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practical terns how t he appeal of a sentence
as being unduly | enient would work. How woul d
a prosecutor handle that, and what woul d the
standards be by which the court would nake
such a determ nation?

SENATOR VOLKER: Oh, unduly
lenient, I"'msorry. Well, | guess the
questi on woul d be that the standards woul d be
whether -- it stands for itself, "unduly
| eni ent."”

| suppose if an appellate judge
said this is obviously not -- and given the
evi dence that was presented at the tinme of the
deci sion, then the appellate judge woul d | ook
at it fromthe same sort of standard that he
woul d | ook at it when a defendant brought an
action or appealed on the basis that it was
unduly severe.

And the sanme thing would be true on
bail. Wich, as you know, you can do. You
can go in and say: "This bail is way too
hi gh, and here's why."

And | think on a sentencing, if a
DA believed that a sentence was unduly

| enient, he would go in and say: "Here's the
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evi dence. "

Now, we know that no district
attorney has the right to retry a case. So
the DA woul d have to show very specific
reasons why that sentence would not fit under
the sentencing structure of the case in point.

SENATOR SCHNEI DERVAN: Thank you,
Madam President. On the bill

THE PRESI DENT: You may proceed
on the bill, Senator
SENATOR SCHNEI DERMAN: | thank

the sponsor for his responses to ny questions.
| do find it really sonewhat

remar kabl e that we're proposing to introduce

into the crimnal |law of the State of New York

sonmething that is as poorly defined as the

first section of this bill. This would allow,

potentially, the introduction of any sort of

evi dence of a defendant's comm ssion of an

of fense of sexual assault.

There's no -- nothing limting it
to a conviction, there's nothing limting it
to an arrest, there's nothing limting it to
evi dence that was introduced in a prior trial.

And while | do appreciate the
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sudden, newfound respect for the judiciary, |
think the whole basis of this legislationis a
| ack of trust of the judiciary. If we're so
confident that judges will exercise discretion
with regards to the application of Section 1
of the bill, then why are we so worried about
the judges being so lenient and so prone to
error in the other sections of the

| egi sl ati on?

| think that this is really a
remar kabl e step past anything that has, as far
as |'maware, has ever been introduced in our
crimnal law. It goes beyond the federal case
law that I"'mfamliar wth.

And | do think that the bal ances
bet ween prosecutors and defendants is very
delicate already. And the notion of
i ntroduction of evidence of a crinme -- which
may never have been charged, which sonmeone may
have been acquitted -- of sexual assault has
such a powerful negative inpact on many jurors
that we're really playing here with fire.

And | would urge ny coll eagues to
consi der very carefully before voting to nmake

such a change. | do think that there -- |
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nmust say that | understand the basis for sone
of the other provisions in this |egislation.

| think they seem quite reasonable. | do

t hi nk, though, that that is not just a snoking
gun, that's a nuclear warhead. And | would
urge ny coll eagues to vote no on that basis.

Thank you, Madam Presi dent.

THE PRESI DENT: Senat or Sabi ni .

SENATOR SABI NI : Madam Pr esi dent,
woul d the sponsor yield for a question?

SENATOR VOLKER: Sure.

Certainly.

SENATOR SABI NI : Thr ough you,
Madam Pr esi dent, thank you.

Senator Vol ker, this is asked out
of -- purely for informational and not for
advocacy purposes, because |'ve admred from
afar your work on crimnal lawin this state.

Section 8 of the bill, on the
review of bail, is there any other place in
the Crimnal Procedure Law that that's all owed
ri ght now, under current |law, for any other
of fense?

SENATOR VOLKER: No.

In fact, let ne just say to you
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that this provision was in a -- the sexua
assault bill. In all honesty, it probably
didn't belong there. Because this involves
every case. This just doesn't involve sex
cases. This involves any case in the Pena
Law. So it is not limted just to sexua
assault cases, whatever; it is an overal
provi si on.

And it's one of the reasons, by the
way, why initially we pulled it out of the
other bill, which became law. O course the
ot her reason we pulled it out was the Assenbly
woul dn't pass it with that in there. But, you
know.

SENATOR SABI NI : So, Madam
President, if the sponsor would yield for an

addi ti onal questi on.

THE PRESI DENT: Senat or Vol ker,
will you yield for a question?

SENATOR VOLKER: Certainly.

THE PRESI DENT: You may proceed,
Senat or .

SENATOR SABI NI : So this
Section 8 of this bill applies to all offenses

under the Crim nal Procedure Law?
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SENATOR VOLKER: Yes.

Remenber, the defendant now has the
unfettered right to appeal in any instance.
What this bill would do is to give the
prosecution the sane ability -- that doesn't
nmean that it's going to happen, but give the
prosecution the sane ability to appeal as the
def endant hinself has. O herself.

SENATOR SABI NI : In all cases, up
to 72 hours?

SENATOR VOLKER: Ri ght.

SENATOR SABI NI : Thank you.

Thank you, Madam Presi dent.

THE PRESI DENT: Senator Diaz.

SENATOR DI AZ: On the bill.

THE PRESI DENT: You may proceed
on the bill, Senator

SENATOR DI AZ: Thank you. Madam

President, thank you very nuch. Madam
President, | amtaking this opportunity to
speak on behal f of the bill

And | think that -- | cone fromthe
Bronx, the Hi spanic conmunity. | have seen so
many judges and so many sentences that have

been so lenient to people that have commtted
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crimes agai nst our comrunity that this bil
will, will, will give the DAs the opportunity
to appeal those |enient sentences.

So | think that this is a good

bill, and I think that we all should support
this bill. And |l will vote for this bill
THE PRESI DENT: Senat or Krueger.
SENATOR KRUEGER: Thank you,
Madam President. |f, through you, the sponsor

woul d yield for a question.

THE PRESI DENT: Senat or Vol ker,
will you yield for a question?

SENATOR VOLKER: Yes.

THE PRESI DENT: You may proceed,

Senat or Krueger.

SENATOR KRUEGER: Thank you,
Madam Pr esi dent .

Senat or Vol ker, the Section 3 --
Section 450.30 Crimnal Procedure Law
amendnent whi ch woul d grant prosecution the
right to appeal sentences that are unduly
lenient, is there precedent for that anywhere
else in our crimnal justice system that a
prosecutor could actually request an appeal of

a decision by a court if they thought it was
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too | enient?

THE PRESI DENT: Senat or Krueger.
SENATOR VOLKER: l'"msorry --
THE PRESI DENT: Excuse ne. First

Senat or Vol ker. You were going to respond.

SENATOR VOLKER: -- | was just
i nqui ring.

The answer is yes, there are a | ot
of those, but not in -- well, this applies --

obviously, this is sonething new in New YorKk.
But the federal system has had that for sone
time. And there are a |ot of states that have
all onwed this over the years. | can't tell you
exactly what they are.

But this is unprecedented for
New York | aw, yes.

SENATOR KRUEGER: Madam
President, if, through you, the sponsor woul d
continue to yield.

SENATOR VOLKER: Certainly, yes.

THE PRESI DENT: Senat or Vol ker
does yield. You may proceed, Senator Krueger.

SENATOR KRUEGER: Thank you.

And, Senator Vol ker, clearly you do

have a | ong and respected history in crimna
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| aw, which I respect. And | have al nost no
history in crimnal |aw other than |istening
to debates on the floor here for the |ast
year.

Coul d I ask you whether you think
there are sone risks to changing that
precedent overall in our crimnal justice
systenf? Even though | heard Senator Diaz
speaki ng of his concern that judges nake bad
deci si ons sonetines, and he sees that, and I
think we could all give exanples of that, I
m ght argue that we shoul d address that
t hrough court reform and through review of how
we meke decisions of the judges that we pick,
rat her than opening ourselves up to, as you
stated, an unprecedented change in our
crimnal justice system

And so | was wondering fromthe

bi gger picture, not necessarily just for this

bill, how you see this as a precedent.

SENATOR VOLKER: Senator, |
don't -- you know, | don't know if | agree
that court reform-- | think court reformis a

matter of process.

| don't, you know -- | nmean, |
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di sagree with judges. And it was the

di sagreenment with the way certain judges were
handl i ng drug cases back in the '70s -- for

i nstance, there were studies that were made
that clearly showed, and no one really denied
it, that judges as a whole in New York City
were sentencing drug of fenders to about a
third of what upstate judges were sentencing
peopl e to.

There were sone judges -- in fact,
there was one judge in his whol e career never
sentenced a drug person to jail, and bragged
about it as he left. There was another judge
t hat bragged about the fact that -- in fact,
he had a nane, and | won't get into it. But
he was called "Let 'emout"” whatever his nane
was. And | know the guy, but | won't mention
hi s nane.

And -- but | think -- yes, that's
right. But, you know, | think the answer is
that there is a |l ot of sense in having other
j udges review decisions nade -- and let's
renmenber, this is not really a jury decision,
this is a judge's decision to sentence and a

judge's decision to give bail. There's a |ot
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of sense to have another judge |ook at it.

And this is the appellate division, basically,
because the next step in nost of these cases
woul d be the appellate division, just to
revi ew t hem

We know, by the way, that usually
what happens, unless there's sonething really
striking, the appellate division won't take
much tinme in reviewng it unless there's
sonmething really bad. So the DA probably
won't appeal very many, because it woul d be
useless to do it.

But in certain cases that appear on
their face to be a problem | don't exactly
see why the appellate court shouldn't be given
the sane privilege or the sane deci si on-maki ng
as a defendant can do with the DA

That, you know -- the real reason
that this hasn't happened is because the
def endant attorneys -- and | understand it,
they just don't want to be bothered with
anything after that. And they're just afraid
t hat maybe sonebody m ght find out that
sonet hing sticks out, you know, |ike a sore

thunmb. And | understand that, | guess.
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| guess | just think in this day
and age, when we have such a -- and
especially, | think, inthe city. It has
nothing to do with -- the matter of cases are
run through so quickly, sonetimes, that it
woul dn't be a bad idea to at |east have sone
way to take a review of them

That's -- | nmean, | don't think --
do | think a ot of cases will be turned over?
Nah. Do | think a lot of bail wll be turned
over? Nope. But every once in a while, there
may be one that appears to be unusually out of
place. And that's what | think we're | ooking
for.

SENATOR KRUEGER: Madam
President, if, through you, the sponsor woul d

continue to yield.

THE PRESI DENT: Senat or Vol ker ?

SENATOR VOLKER: Sure. Yes.

THE PRESI DENT: Go ahead, Senat or
Kr ueger.

SENATOR KRUEGER: Thank you,
Senat or .

So if | understand your answer to

nmy | ast question, you would actually support
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expansi on of this precedent to other areas of
crimnal justice as well, and not exclusive to

sexual assault | aw?

SENATOR VOLKER: Vell, that's
what this bill is.

SENATOR KRUEGER: This is --

SENATOR VOLKER: This bill goes

to all areas.
SENATOR KRUEGER: It goes to al

areas, not just to --

SENATOR VOLKER: | don't think
it's necessarily -- | think, frankly, | think
t he sexual assault area -- ny first step, ny

preference would be as a first step in sexua
assault cases. Now, I'll be the first to
admt that to you.

What we did here was just pull this
out of the bill that the Governor had
submitted to us, and that's what this bill is.
If I were a betting man -- and |'mnot -- but
the likelihood is that when this happens, and
| think it will happen, it probably wll
eventual ly at |east start out with sexua
assault rather than be as broad as this

legislation is. |'mbeing perfectly honest
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nNow.

SENATOR KRUEGER: Thank you,
Madam Presi dent. Thank you.

THE PRESI DENT: Senat or St avi sky
is first.

SENATOR STAVI SKY: | yield to ny
nort hern col | eague.

THE PRESI DENT: Senat or
Hassel | - Thonpson.

SENATOR HASSELL- THOVPSON: Thank

you, Madam President. And to ny coll eague, |

t hank you.

Just a couple of questions, if the
Senator will vyield.

SENATOR VOLKER: Certainly, |1
yi el d.

SENATOR HASSELL- THOVPSON: Si nce
this bill does expand itself to include al

ki nds of cases, do you believe that if this
bill was passed when the Diallo case was bei ng
tried against the police officers, that this
woul d change the way in which the judiciary
made the decision about those police officers?
SENATOR VOLKER: Boy, |'ve got to

be honest with you, | don't know -- | really
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don't know enough about that, to tell you the
truth. |1 doubt it would, but then |I don't
know.

It's possible, | suppose, that it
potentially could. But in specific cases,
it's very difficult to determne. But | would
tell you that nore review always brings up the
possibility that situations could -- could
change on either side, by the way. And so |
suppose it's possible.

SENATOR HASSELL- THOVPSON: The
next question, through you, Madam Presi dent,

if the Senator woul d yield.

THE PRESI DENT: Senator, will you
yi el d?

SENATOR VOLKER: Yes.

THE PRESI DENT: You may proceed,
Senat or .

SENATOR HASSELL- THOVPSON: Duri ng
this -- presum ng, then, that the prosecutor

has the right to overturn the appeal process,
what woul d happen to the possi bl e bai
opportunities for the offender?

SENATOR VOLKER: | don't think it

woul d have any -- let's understand here, this
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doesn't overturn the defense possibilities.
The defense renmins exactly as it is now -- |
nmean, the right to appeal and the right to
appeal bail and so forth.

This just applies to the other
side, gives the prosecution the ability to
al so appeal bail, except on the other side,
and say it's too lenient or it's too | ow and
so forth.

| don't think it would have any
i npact at all on the defendant's side, because
a judge right now knows that the defendant can
appeal anyways. And the fact that the DA
coul d appeal -- in fact, sone would say that
some judges might be inclined to in fact
i ncrease the bail, just to see whether the DA
woul d appeal and try to get it reduced, and
then that judge would be kind of off the hook.
| don't nmean to, you know -- but sone m ght
say that.

| think nost likely this would only
i nvolve a very few cases. Because no DA in
this state is going to want to appeal a case
that he doesn't really believe stands out.

He's not going to be bothered. You know, in
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ot her words, these are busy courts in Erie
County, Rochester, Monroe, New York, al
around, and | don't think that they would even
bot her to appeal unless it was sonething that
really stood out.

And there have been sone that |
t hi nk have kind of stood out occasionally.
W' ve had a few cases where bail was posted at
a | ow nunber, the person went out and then
commtted crimes, and then they cane back in
and of course raised the bail dramatically
because of what happened while the person was
out on bail. | nean, that you can do now.

What this would say basically is
that you wouldn't need a crine or something
el se to force sonebody to conme in and change
the bail.

SENATOR HASSELL- THOVPSON: Thank
you, Senator.

Just quickly on the bill, through

you, Madam Presi dent.

THE PRESI DENT: You may proceed
on the bill, Senator
SENATOR HASSELL- THOVPSON: | too,

| i ke Senator Krueger, if this were nore
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strictly related to sexual offenses, | think
that | coul d whol eheartedly support this bill

But | think that it is not -- it is
not nmy sense that | sit here to make the job
of the prosecutor easier. | think that part
of what we need to experience is that
prosecutors really need to do a better job in
terms of how they try cases and the way they
do their investigations.

So that | will be voting no on this
bill. But | do thank Senator Vol ker for his
conti nued raising of the issue, particularly
as it pertains to sexual assaults.

THE PRESI DENT: Senat or St avi sky.

SENATOR STAVI SKY: Thank you.

| too join the Dale Vol ker fan
club. W respect your long tradition both in
| aw enforcenent and in | aw maki ng.

But | do have one question about
the bill, Madam President, if the Senator
woul d yield for a question.

SENATOR VOLKER: I will yield,
yes.

SENATOR STAVI SKY: If you take a

|l ook at lines 4 and 5 on page 1, it talks
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about evidence of the defendant's conmm ssion
of another offense. And you use the word

"conm ssion" and not "conviction."™ Can you
expl ain the distinction between "conmm ssion”

and "conviction"?

SENATOR VOLKER: That's very
astute. It really is. And using the word
"conm ssion" really neans -- and very bluntly,

it means that it is nore than just a
conviction. It could be, obviously, an
arrest. And evidence -- and by the way,
that's why we | ater on say that the judge has
the right not to do that, because it m ght
have undue i nfluence, undue prejudice on the
def endant .

But you are right, "conm ssion”
means nore than a conviction. And that is, it
could be an arrest.

As | said to Senator Dollinger and,
recently, Senator Schneiderman, this is an
i ssue -- "conmission" is a word that neans
what it says. And that is that "comm ssion"
means that anything that would indicate that
this person was involved in previous sexua

assaults that could help indicate that this
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person is a predator or is an of fender.

And it would be the judge's
deci sion to say whether it's sonething that
should be included in the trial or in the
evi dence or should not. And ny guess is,
frankly, that other than convictions, nost
judges will probably not allow that in unless
there's sone specific reason why he woul d

allowit in. O he or she would allow it in.

SENATOR STAVI SKY: One | ast
questi on.

THE PRESI DENT: Senat or Vol ker,
will you yield?

SENATOR VOLKER: I vyield.

THE PRESI DENT: You may proceed,

Senat or St avi sky.

SENATOR STAVI SKY: I n ot her
words, the word "conm ssion" could al so
i ncl ude acquittal ?

SENATOR VOLKER: Yeah, it coul d.
But | got to tell you, the chances of that are
virtually nil. And the reason is because it
woul d i nvol ve an arrest.

But | think probably any judge that

woul d allow -- one thing is the defendant, of
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course, would cone right back and say -- his
attorney would say: Yeah, but it was an
acquittal. He was not convicted, he was
not -- and | doubt very much that any DA woul d
want to put into evidence sonething where
sonmebody was actually acquitted. 1 don't
think it would go over very well with the
jury.

But that woul d be a decision
think the judge -- that is, | personally
wouldn't. | nmean, if I'm-- it seens to nme if
I"mthe prosecutor and you say this fellow has
no convictions or whatever, but he had an
acquittal, it's not exactly good evi dence.

SENATOR STAVI SKY: Thank you.

On the bill very briefly.

THE PRESI DENT: You may proceed
on the bill, Senator
SENATOR STAVI SKY: That's the

reason why I'mgoing to vote against this,
nmeasur e.

You know, we feel sort of guilty
because all of us are troubled by this whol e
area of sexual assault. And yet there is the

possibility that somebody has been acquitted,
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is innocent, was framed or whatever

And, Madam President, | plan to
vot e no.

THE PRESI DENT: Senat or
Mont gonery.

SENATOR MONTGOMVERY: Yes, Madam

President, just on the bill.

I find it somewhat troubling that
we are debating |egislation which would
essentially go further and establish a
precedent to reduce the authority of the judge
to make deci sions on bail and sentencing, but
when we have before us, before our state a
maj or i ssue regarding court reform which
think is much broader and is extrenely
i mportant. And unfortunately, it's one that
we' re not di scussing.

I have in nmy district one of three
community justice centers | believe in
New York City -- one of themin Manhattan, one
in the Bronx, and one in ny district,
fortunately. I'mvery fortunate to have it.
It's a court that is in the community. The
judge is also part of the community. The

district attorney is there. There are 14
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agencies in the building. The judge has a | ot
of | eeway in sentencing.

And the judge works with the
district attorney, with the |Iocal police
departnment, with the community. Sentencing is
relevant. And also, there is alternative
sentencing and so forth and so on.

It nmakes a | ot of sense. It makes
a huge difference. And the judge does know
who and how nmuch and to what extent sentencing
and bail occurs, because he knows people from
not just com ng before himone tine, but
because very often people come back to that
Judge nany tines because the sentencing
requires themto reappear.

The drug court that we have works
very well. Domestic violence court works very
well. The -- there is a youth court within
the conmunity justice court.

We certainly understand very, very
specifically, it's very reasonable that we
shoul d be | ooking at elevating the Fam |y
Court to the Suprene Court so that one case
can be dealt with or one fam |y can be dealt

with, all of the issues in one case can be
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Wit hin one court.

Way aren't we doing that? | don't
under stand why we don't discuss and why we
don't have a bill from Senator Vol ker, Senator
Sewar d, sonebody -- why don't we have a bil
this tal ks about court reform and why aren't
we | ooki ng at supporting what really works,
what gives the nmaxi num authority to the judge
but creates a relationship with the judge and
the DA and the whole process so that it
doesn't break down, as Senator Vol ker is
trying to fix here?

So, Madam President, I'"mgoing to
vote no for reasons that obviously |I don't --
| would not wish to see the district attorney
have the right to appeal a judge's decision on
bail and sentencing. But also, |I'myvery
di sappoi nted that we have not risen to the
need and the responsibility to tal k about
court reform which is the najor question in
our state. | think if we did that, if we had
| egislation that did that, it would clarify
and fix a lot of the issues that we try to fix
pi eceneal and create nore problens than we

actual ly resol ve.
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So I"'mvoting no on this bill as
wel | .

THE PRESI DENT: Does any ot her
menber wi sh to be heard on this bill?

Then the debate is cl osed.

Read the | ast section.

THE SECRETARY: Section 11. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Those recorded in
t he negative on Cal endar Nunber 112 are
Senators Breslin, Dilan, Duane,
Hassel | - Thonpson, L. Krueger, Montgonery,
Pat erson, Schnei derman, A Smith, and

St avi sky. Ayes, 50. Nays, 10.

THE PRESI DENT: The bill is
passed.

Senat or Hassel | - Thonpson.

SENATOR HASSELL- THOVPSON: Yes,
t hank you, Madam President. | rise to request

unani nous consent to be recorded in the
negati ve on Cal endar Nunber 70, Senate Print
513.

THE PRESI DENT: You will be so
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recorded, w thout hearing any objection, as
voting in the negative on that bill.

Senat or Mont gonery.

SENATOR MONTGOMVERY: Yes, Madam
President. | was attending the Finance
Committee hearings |ast week, and a vote in
this house, Calendar -- it's Senate Bill 851.
Had | been in the chanber at the tinme that it
was voted on, | would have voted no.

THE PRESI DENT: The record will
so note, Senator Montgonery.

SENATOR MONTGOVERY: Thank you.

THE PRESI DENT: Senat or Parker.

SENATOR PARKER: Yes, Madam
President. | rise to request unani nbus
consent to be recorded in the negative on
Cal endar 112, Senate Print 1384.

THE PRESI DENT: You will be so
recorded, Senator Parker, as voting in the
negative on that bill.

Senat or Andr ews.

SENATOR ANDREWS: Madam
President, | rise to be recorded in the
negative -- request unani nous consent to be

recorded in the negative on Cal endar 112,
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Bill 1384.
THE PRESI DENT: Heari ng no
obj ection, you will be so recorded as voting
in the negative, Senator.
The Secretary will read.
THE SECRETARY: Cal endar Nunber
113, by Senator Vol ker, Senate Print 1433, an
act to anmend the Penal Law, in relation to
establishing a three-year period of probation.
THE PRESI DENT: Senat or Duane.
SENATOR DUANE: Thank you, Madam

Presi dent, on the bill.

THE PRESI DENT: You may proceed
on the bill, Senator
SENATOR DUANE: Thank you, Madam

Presi dent .

And this is in part for the
edification of the main perpetrator against ne
of the throw a comment and then | eave the
chanber, shockingly. The perp is still in the
chanber.

| never said that either Cal endar
Nunber 103 and |I' m not sayi ng about Cal endar
Nunber 113 that they would not apply to

priests. So hopefully in the future, before
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sormeone hurls sonething across the chanber
they'Il actually listen to what |'m sayi ng.

However, | do think that this is a
very clunsy way to deal with the issue of
reform ng our sexual assault legislation. It
shoul d be done in a conprehensive fashion.

THE PRESI DENT: Senat or Skel os.
Excuse ne, Senator Duane.

SENATOR SKELCS: Madam Pr esi dent,
could I make a point of order.

"' m not exactly sure what Senat or
Duane is doing at this point. W're on the
controversial reading of the calendar. W' ve
conpl eted one bill, and we're about to start
anot her piece of legislation. So --

THE PRESI DENT: Senat or

Schnei der man.

SENATOR SCHNEI DERMAN: Madam
President, | believe Senator Duane is speaking
on the bill.

SENATOR DUANE: Yes, Madam
Presi dent .

THE PRESI DENT: And you were
recogni zed in order to speak on the bill. You

may proceed. And please keep it gernmane,
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Senat or Duane, as |'mconfident you will.
Speak on the bill.

SENATOR DUANE: Thank you, Madam
President. M niddle nane is actually
ger nane.

Anyway, | also think that we need
in this session to deal with the issue of
cl ergy abuse, particularly around the issues
of statute of limtations and reporti ng.

So again, the reason |'mvoting no
on this is not because priests are not
included in this -- | understand that they
are, as they were in the previous piece of
| egi sl ation during today's session -- but
because | believe that we need to both | ook at
the i ssue of sexual assault conprehensively
and not in a pieceneal fashion, and that we
al so, sooner rather than | ater, need to dea
with the issue of clergy abuse.

And I'll be voting no on this
because it is piecenmeal and not conprehensive.

Thank you, Madam Presi dent.

THE PRESI DENT: Does any ot her
menber wi sh to be heard on this bill?

Then the debate is cl osed.
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Read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect on the first day of
Novenber .

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 59. Nays,
1. Senator Duane recorded in the negative.

THE PRESI DENT: The bill is
passed.

Senat or Skel os, that conpletes the
readi ng of the controversial cal endar.

SENATOR SKELGCS: Is there any
housekeepi ng at the desk, Madam Presi dent?

THE PRESI DENT: No, there isn't,
Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
on behal f of Senator Bruno, | hand up the
following Majority conmttee assi gnnent

changes and ask that they be filed in the

Jour nal .

THE PRESI DENT: The notice wll
be filed in the Journal. It has been
recei ved.

Senat or Skel os.
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SENATOR SKELGCS: Madam Pr esi dent,
there being no further business to cone before
the Senate, | nove we stand adjourned until
Tuesday, March 4th, at 3:00 p. m

THE PRESI DENT: On notion, the
Senat e stands adj ourned until Tuesday,

March 4th, 3:00 p. m
(Wher eupon, at 4:00 p.m, the

Senat e adj ourned.)
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