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PROCEEDI NGS

THE PRESI DENT: The Senate will
pl ease cone to order

| ask everyone present to please
rise and repeat with nme the Pl edge of
Al 'l egi ance.

(Wher eupon, the assenbl age recited
the Pl edge of Allegiance to the Flag.)

THE PRESI DENT: We are privileged
once again to have with us the Reverend Peter
G Young, from Bl essed Sacranment Church in
Bol t on Landi ng, New York.

REVEREND YOUNG Let us pray.

It's not always easy to be gentle.
And in the political world, we're taught to be
tough, conpetitive, and assertive. But there
are tinmes when we need and |ike to be soothed
and treated gently. W treat packages with
gentl eness when they are | abel ed "Fragil e;
Handle with Care."

So we ask You, our conpassionate
God, to give us the sensitivity and courage to
be gentle with other people, to help us to
hear the angui sh and the hurt in other people

that attenpt to approach our offices, and
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treat themw th kindly care.

We ask You this now and forever.
Anen.

THE PRESI DENT: Readi ng of the
Jour nal .

THE SECRETARY: In Senat e,
Sunday, February 3, the Senate net pursuant to
adj ournnent. The Journal of Saturday,
February 2, was read and approved. On notion,
Senat e adj our ned.

THE PRESI DENT: W t hout
obj ection, the Journal stands approved as
read.

Presentation of petitions.

Messages fromthe Governor

Messages fromthe Assenbly.

Reports of standing conmttees.

The Secretary will read.

THE SECRETARY: Senat or Wi ght,
fromthe Committee on Energy and
Tel ecomruni cati ons, reports:

Senate Print 482, by Senator Alesi,
an act to amend the General Obligations Law,

3931, by Senator Wight, an act to

anmend the Executive Law and ot hers;
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4029, by Senator Wight, an act to
amend the Public Service Law, and

4069, by Senator Wight, an act to
anmend the State Technol ogy Law.

Senat or Vol ker, fromthe Committee
on Codes, reports:

Senate Print 100, by Senator
Marcel lino, an act to anend the Penal Law;

123, by Senator Skelos, an act to
amend the Penal Law,

126, by Senator Skelos, an act to
amend the Cvil Practice Law and Rul es;

209, by Senator Vol ker, an act to
amend the Penal Law,

388, by Senator Skelos, an act to
amend the Penal Law,

430, by Senator DeFranci sco, an act
to anend the Crimnal Procedure Law,

435, by Senat or DeFranci sco, an act
to anend the Crimnal Procedure Law

854, by Senator Bal boni, an act to
amend the Penal Law,

2015, by Senator Lack, an act to
amend the Penal Law,

2592, by Senator Trunzo, an act to
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amend the Crim nal Procedure Law,

3094, by Senator Bruno, an act to
anmend the Penal Law and the Hi ghway Law;

3781, by Senator Vol ker, an act to
amend the Gvil Rights Law, and

5640, by Senator Skelos, an act to
amend the Crim nal Procedure Law.

Al bills ordered direct to third
r eadi ng.

THE PRESI DENT: W t hout
objection, all bills reported direct to third
r eadi ng.

Reports of select commttees.

Comuni cations and reports from
state officers.

Motions and resol utions.

Senat or Skel os.

SENATOR SKELGCS: If you could
recogni ze Senator Fuschillo.

THE PRESI DENT: Senat or
Fuschi |l | o.

SENATOR FUSCHI LLO Thank you,
Madam Pr esi dent .

On behal f of Senator Velella, on

page nunber 12, | offer the follow ng
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amendnents to Cal endar Nunber 108, Senate
Print Nunmber 67, and ask that said bill retain
its place on Third Readi ng Cal endar.

THE PRESI DENT: Anendnent s
received, Senator, and the bill will retain
its place on the Third Readi ng Cal endar.

Senat or Fuschi |l o.

SENATOR FUSCHI LLO Madam
President, on behalf of Senator Alesi, on
page nunber 11 | offer the foll ow ng
amendnments to Cal endar Nunber 99, Senate Print
Nunber 2218A, and ask that said bill retain
its place on Third Readi ng Cal endar.

THE PRESI DENT: Anendnent s
received, and the bill will retain its place
on the Third Readi ng Cal endar.

Senat or Fuschi |l o.

SENATOR FUSCHI LLO Madam
Presi dent, on behalf of Senator Vol ker, on
page nunber 5 1 offer the follow ng anmendnents
to Cal endar Nunber 21, Senate Print Nunber
1094, and ask that said bill retain its place
on Third Readi ng Cal endar.

THE PRESI DENT: Anendnent s

received. The bill will retain its place on
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the Third Readi ng Cal endar.

Senat or Fuschi |l o.

SENATOR FUSCHI LLO Madam
Presi dent, on behalf of Senator Vol ker, on
page nunber 4 | offer the follow ng anmendnents
to Cal endar Nunber 13, Senate Print Nunber
5793, and ask that said bill retain its place
on Third Readi ng Cal endar.

THE PRESI DENT: The anendnents
are received, and the bill will retainits
pl ace on the Third Readi ng Cal endar.

Senat or Nozzol i o.

SENATOR NQzZZOLI O Yes, Madam
President. | have a privileged resolution at
the desk. | ask that it be read in its
entirety.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: By Senat or

Nozzol i o, Legislative Resolution Nunber 3940,
congratul ati ng the Webster H gh Schoo
Foot bal | Team and Coach Ant hony Bi anchi upon
t he occasion of capturing the New York State
Cl ass AA Chanpi onshi p.

"WHEREAS, Excellence and success in
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conpetitive sports can be achieved only

t hrough strenuous practice, teamplay and team
spirit, nurtured by dedi cated coachi ng and
strategi c planning; and

"WHEREAS, Athletic conpetition
enhances the noral and physical devel opnent of
t he young people of this state, preparing them
for the future by instilling in themthe val ue
of teamwork, encouraging a standard of healthy
living, inparting a desire for success, and
devel opi ng a sense of fair play and
conpetition; and

"WHEREAS, The Wbster H gh Schoo
Foot bal | Team are the New York State C ass AA
chanpi ons.

"The Webster Warriors captured the
chanpi onshi p by defeating North Rockland by a
score of 32 to 14 on Decenber 2, 2001, at the
Carrier Donme, Syracuse, New YorKk.

"This is the second tine in three
years the Warriors won the C ass AA state
title. They also won in 1999. And

"WHEREAS, The New York State Public
H gh School Athletic Association 2001

Chanpi onshi p Game Awards for C ass AA include:
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Jeff Krieger, Most Val uabl e Player; Corey
Hamel , Mbst Val uabl e Def ensive Lineman; Chris
Beh, Most Val uabl e Def ensi ve Back; and Carl
Garritano, Mdst Val uable O fensive Back; and
"WHEREAS, The athletic tal ent
di spl ayed by this teamis due in part to the
great efforts of Coach Anthony Bianchi, a
skilled and inspirational tutor respected for
his ability to devel op potential into
excel | ence.
"The team s overall record is
out standi ng, and the team nmenbers were |oyally
and enthusiastically supported by famly,
fans, friends, and the cormmunity at |arge; and
"WHEREAS, the hall marks of the
Webster High School Football Team fromthe
openi ng gane of the season to participation in
t he chanpi onshi p, were a brotherhood of
athletic ability, of good sportsmanship, of
honor and of schol arship, denonstrating that
t hese team pl ayers are second to none; and
"WHEREAS, Athletically and
acadenically, the team nenbers have proven
t hensel ves to be an unbeat abl e conbi nati on of

talents reflecting favorably on their school.
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"Coach Ant hony Bi anchi has done a
superb job in guiding, nolding, and inspiring
the team nenbers toward their goals; and

"WHEREAS, Sports conpetition
instills the values of teamwrk, pride and
acconpl i shnent, and Coach Anthony Bi anchi and
46 outstanding athletes have clearly made a
contribution to the spirit of excellence which
is atradition of their school; now,
therefore, be it

"RESCLVED, That this Legislative
Body pause in its deliberations to
congratul ate the Webster H gh School Foot bal
Team its nmenbers -- David Geenfield, WII
Dal t on, Justin Costanza, Matt Schl egel, Andy
Cof faro, Dave Serinis, Jeff Krieger, Ryan
Chase, M ke Kaplun, M ke Mahoney, Thomas
Moore, Dave Dodge, Lee WIlianms, M ke
Stenclik, Carl Garritano, Mtch Paw uk, Rob
Meyers, Steve Caezza, M ke MacMahon, Joe
Nacca, Jim M kol aj ko, Travis Anderson, Corey
Hanel, Chris Beh, Craig Aval one, Jinmy
Johnson, Rich Franco, Rob Herman, Ml ood
Abugasea, M ke Yokopovich, Chris Mssaro,
Geral d Wi ssinger, Dave Burgess, Mark Steele,
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Eben Bl anchard, Jeff Bowen, Justin Schifano,
Russ Carona, Dave Horning, Jeff Bucciarelli,
Evan McConnell, Chris McC urg, Brandon Mack,
Chris Chavoustie, Tony Pagen, Shea

D Anbrosi o -- and Coach Ant hony Bi anchi on
their outstandi ng season and overall team
record; and be it further

"RESCLVED, That copies of this
Resol ution, suitably engrossed, be transmtted
to the Webster H gh School Football Team and
to Coach Anthony Bianchi."

THE PRESI DENT: Senat or Nozzoli o.

SENATOR NQzZZOLI O Madam
President, on the resol ution.

It is with great pride that | stand
before this body endorsing this resol ution
recogni zi ng the acconplishnments of not only
great athletes but great citizens of this
state.

Seated with us in the gallery today
are menbers of the faculty, adm nistration
coaching staff, and the team of the Wbster
Warriors that put together such a remarkable
record, as distinguished and chronicled by

this resol ution.
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Madam Presi dent and ny col | eagues,
I'd also like to recogni ze the principal of
Webster Hi gh School, Joe Pustul ka; Head Coach
Ant hony Bi anchi and all the coaching staff; as
wel |l as the nunber-one fan of the Webster
Warriors, and their chaperone, Donna Ri ckard,
who' s here today.

This group of individuals is a
cul mnation -- as we debate in this chanber,
time and tinme again, education policy and what
we need to do to nake our school s better,
frankly, the young nen of Wbster have taken
the | essons that we are trying to instill in
young people all across this state to heart.

They are genui ne chanpions. |
cannot say enough about their poise, their
grace under pressure. They know what it's
like to pull together, to come from behind.
They are true winners in every sense of the
word. Their coaches are truly inspirationa
and influential teachers of character. And
there's no better coach of character and
nol der of young nen than Coach Bi anchi

These fine gentlenen are, in the

true sense, gentlenmen. They're being
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recogni zed here because of their athletic
successes. But they are going to be successes
in every endeavor that they choose to
participate in.

It's a great honor to represent the
Webster conmmunity, which is very proud of
these fine young nen. And congratul ations for
now t he second state chanpionship in three
years.

They are true chanpi ons, Madam
President, and | thank you for acknow edgnent
of this resolution.

THE PRESI DENT: Senat or Mor ahan.

SENATOR MORAHAN: Yes, thank you,
Madam Pr esi dent .

These young chanpi ons, to becone
chanpi ons, they beat another very great team
and that's a teamfrom North Rockland, in ny
senatorial district.

And as matter of record, Senator
Nozzolio and nyself had a little side bet on
you guys. And | think I owe hima bushel of
appl es about now.

But | want to tell you a little bit

about the caliber of these young chanpi ons.
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Because the teamthey beat has had a
trenendous record under a trenmendous coach for
year after year after year of taking
chanpi onships. It really is a first-class
teamthat they defeated. And |I believe both
teans are chanpions, in ny book

But | congratul ate the wi nners on
their great acconplishnent in beating North

Rockl and Hi gh School .

Thank you.
THE PRESI DENT: Senat or Al esi .
SENATOR ALESI : Thank you, Madam

Presi dent.

| rise not only to support this
resolution with ny vote and to wel cone the
team the coach, the faculty, but also to say
that if Senator Mrahan had had the foresight
to bet me a bushel of apples, he'd now be
payi ng two bushel s of appl es.

This teamis an outstandi ng
representation of people living in Mnroe
County, and especially the east side,
including the Penfield area as well, where
some of our residents actually go to Wbster

school s.
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W all know that in order to be
great athletes and be here today that academ c
achi evenent is one of the prerequisites for
being on the team And that conbined
excel | ence factor is what we're | ooking at
her e today.

So in congratulating this team
wel com ng them here to the Senate, | would
also |like to say, as we | ook up to you today,

that we know as we go into the future that you

will be the young adults we will be | ooking up
to as tine goes on. | have no doubt that you
will take your chanpion attributes into life

as you go forward.

I wish you the best of luck. Thank
you for joining us.

THE PRESI DENT: Senat or
Dol |'i nger.

SENATOR DOLLI NGER: Thank you,
Madam Pr esi dent .

| don't represent the Wbster
community. | know Senator Nozzolio does. And
| don't even represent much of the east side
of this county. But | do have to remark that

t he Webster H gh School football team has
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rai sed a bar for Section 5. You have set a
new standard for every school in our county.

| represent nost of the city of
Rochester, two of its suburbs, Brighton and
Greece. But you certainly have created the
new nmeasuring stick by which we will judge not
only schol astic achi evenent but athletic
achi evenent in our county and throughout
Section 5.

Those who fol |l ow you, the other
schools that will conpete with you, will be
| ooking to your record of achi evenent when
they think about getting to the very top. So
| congratulate you for raising that bar
You' ve done a service to all of us in
Section 5 by maki ng your achi evenent the new

standard for all those schools to foll ow

Thank you.
THE PRESI DENT: The question is
on the resolution. Al in favor signify by

sayi ng aye.
(Response of "Aye.")
THE PRESI DENT: Opposed, nay.
(No response.)

THE PRESI DENT: The resolution is
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adopt ed.

And on behalf of the Senate, |
woul d |i ke to congratulate you on this
out st andi ng achi evenent. Many of the
qualities that went into your winning this
recognition are qualities that will serve you
well in all your endeavors in life.

We're very proud to have you with
us here this afternoon. Best w shes for

conti nued success.

(Appl ause.)
THE PRESI DENT: Senat or Skel os.
SENATOR SKELGCS: Madam Pr esi dent ,

if we could take up the noncontroversia
cal endar.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: Cal endar Nunber
8, by Senator Johnson, Senate Print 1534, an
act to anmend the Penal Law, in relation to
crimnal use of public records.

SENATOR DUANE: Lay it aside,
pl ease.

ACTI NG PRESI DENT MEI ER: Lay the

bill aside.
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THE SECRETARY: Cal endar Nunber
60, by Senator Marchi, Senate Print 4004, an
act to anmend the Public Authorities Law, in
relation to increasing the procurenent
contract threshol d.

ACTI NG PRESI DENT MEI ER: Read t he
| ast section.

THE SECRETARY: Section 2. This

act shall take effect inmmediately.

ACTI NG PRESI DENT MEI ER: Call the
roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes, 58.
ACTI NG PRESI DENT MEI ER: The bi |
i s passed.
THE SECRETARY: Cal endar Nunber

73, by Senator Vol ker, Senate Print 205, an
act to anmend the Crimnal Procedure Law, in
relation to appeals.

ACTI NG PRESI DENT MEI ER: Read t he
| ast section.

THE SECRETARY: Section 2. This
act shall take effect inmmediately.

ACTI NG PRESI DENT MEI ER: Call the

roll.
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(The Secretary called the roll.)

THE SECRETARY: Ayes, 58.

ACTI NG PRESI DENT MEI ER: The bi |
i s passed.

THE SECRETARY: Cal endar Nunber

87, by Senator Trunzo, Senate Print 763, an
act to anmend the Vehicle and Traffic Law and
the Public Authorities Law, in relation to
aut hori zi ng.

ACTI NG PRESI DENT MEI ER: Read t he
| ast section.

THE SECRETARY: Section 4. This

act shall take effect in 30 days.

ACTI NG PRESI DENT MEI ER: Call the
roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes, 58.
ACTI NG PRESI DENT MEI ER: The bi |
i s passed.
THE SECRETARY: Cal endar Nunber

88, by Senat or Bal boni, Senate Print 860, an
act to amend the Vehicle and Traffic Law, in
relation to aggravated unlicensed operation.

SENATOR PATERSON: Lay it aside,

pl ease.
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ACTI NG PRESI DENT MEI ER: Lay the
bill aside.

THE SECRETARY: Cal endar Nunber
91, by Senator Kuhl, Senate Print 4388, an act
to anend the Vehicle and Traffic Law, in

relation to exenpti ng.

SENATOR PATERSON: Lay it aside,
pl ease.

ACTI NG PRESI DENT MEI ER: Lay the
bill aside.

THE SECRETARY: Cal endar Nunber

115, by the Senate Committee on Rules, Senate
Print 5630A, an act to anmend the Retirenent
and Social Security Law, in relation to death
benefits.

ACTI NG PRESI DENT MEI ER: Read t he
| ast section.

THE SECRETARY: Section 2. This

act shall take effect inmmediately.

ACTI NG PRESI DENT MEI ER: Call the
roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes, 58.
ACTI NG PRESI DENT MEI ER: The bi |
i s passed.
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Senat or Mazi arz, that concludes the
noncontroversi al reading of the cal endar.
SENATOR MAZI ARZ: Thank you,
M. President. Could we now have the

controversial reading of the cal endar, please.

ACTI NG PRESI DENT MEI ER: The
Secretary will read the controversia
cal endar.

THE SECRETARY: Cal endar Nunber

8, by Senator Johnson, Senate Print 1534, an
act to anmend the Penal Law, in relation to
crimnal use of public records.

SENATOR MONTGOVERY: Expl anati on.

ACTI NG PRESI DENT MEI ER: Senat or
Johnson, an expl anati on has been requested of
Cal endar Nunber 8 by Senator Montgomery.

SENATOR JOHNSON: M. President,
sonmeone requested an expl anation?

ACTI NG PRESI DENT MEI ER: Yes,
Senat or Mont gonery requested an expl anati on,
Senat or Johnson.

SENATOR JOHNSON: Oh, yes.

Senator, this bill we've had on the
floor two years running. And this essentially

says if you use the FOL systemto get
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i nformati on on the person for the purpose of
commtting a crine, use that information to
conmit a crime, that is an additional crine.

That's essentially what this bil

says.

ACTI NG PRESI DENT MEI ER: Senat or
Mont gonery.

SENATOR MONTGOVERY: M.
President, | had a question, but | wanted
to-- if | my yield to Senator Duane, who
al so has a question, | want to yield to him

ACTI NG PRESI DENT MEI ER: Senat or
Duane.

SENATOR DUANE: Thank you. |If

t he sponsor woul d yield, please.

ACTI NG PRESI DENT MEI ER: Senat or
Johnson, do you yield if a question from
Senat or Duane?

SENATOR JOHNSON: Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DUANE: Thank you.

Is it already a crine to, for

i nstance, use docunents for forgery or fraud?
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SENATOR JOHNSON: The question
is, isit acrinme to use a docunent you
receive fromFOL in commtting a crinme? |Is
t hat what you asked ne, Senator?

No, it isn't. That's why we have
this bill before us. The crinme that m ght be
commtted as a result of getting the
information is already punishabl e under sone
part of the statute. But using FOL to get
information to commt this crinme would be an
additional crine for the penalty involved.

SENATOR DUANE: Through you, M.
President, if the sponsor would continue to
yi el d.

ACTI NG PRESI DENT MEI ER: Do you
continue to yield, Senator?

SENATOR JOHNSON: Yes, M.

Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DUANE: So woul d the
penalty be concurrent, or would it be
consecutive?

SENATOR JOHNSON: Isn't that a

question for the judge to decide, if indeed a
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crinme was conmtted as a result of this
i nformati on?

SENATOR DUANE: Wl |, through
you, M. President, if the sponsor would
continue to yield.

ACTI NG PRESI DENT MEI ER: Senat or
Johnson, do you continue to yield?

SENATOR JOHNSON: Yes, M.

Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DUANE: It's ny
under st andi ng that generally that's spelled
out in the statute. And it's not here.

So does that nmean it would be
consecutive or concurrent?

SENATOR JOHNSON: Senat or Duane,
it's not spelled out in the bill.

SENATOR DUANE: So t hrough you,
M. President, does that nean it's neither?
I"mafraid | don't understand the answer.

SENATOR JOHNSON: Actually, it's
very fascinating, Senator Duane, to realize
that -- and | nentioned when we debated this

| ast tine about a | ady who was raped and the
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fell ow who was getting out of jail wanted to
get her address so he could find out where she
was, perhaps visit her again or sonething |like
that. And that is outside of this picture.
There was no |law at that tine.

But what |"'msaying is if he wants
to get out and go stalk this person, stalking
is a msdenmeanor. And this would be a felony,
if you get this information and use it for the
pur pose of stalking.

SENATOR DUANE: Through you, M.
President, if the sponsor would continue to
yi el d.

ACTI NG PRESI DENT MEI ER: Senat or
Johnson, do you continue to yield?

SENATOR JOHNSON: Yes, M.

Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DUANE: | was under the
i npression that we passed stal ki ng
legislation. |Is this a gaping |oophole in
that |egislation?

SENATOR JOHNSON: Thi s does not

affect the stalking bill, Senator. This is a
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separate bill giving | aw enforcenent an
addi tional tool to apprehend sonebody if
they're intent on commtting a crine.

And if they do indeed comrt a
crinme, this is an additional penalty for
getting information through the FOL system

SENATOR DUANE: So t hrough you,
M. President, if the sponsor would continue
to yield.

ACTI NG PRESI DENT MEI ER: Senat or
Johnson, do you continue to yield?

SENATOR JOHNSON: Yes.

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DUANE: Then is the
sponsor now saying that this has nothing to do
with the stal king | aw?

SENATOR JOHNSON: There's not hi ng
in this bill about stal king, Senator. There's

no reference to stalking in this bill

SENATOR DUANE: Wl |, through
you, M. President, just to clarify, | wasn't
t he one --

ACTI NG PRESI DENT MEI ER: Senat or

Johnson, do you continue to yield?
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SENATOR JOHNSON: Yes.

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DUANE: Wth all due
respect, | wasn't the one that raised
st al ki ng.

So then | guess I'mtrying to find
out when this | aw woul d be applicable still.

SENATOR JOHNSON: Senator, I'd
like to just read the law. It's very brief.

"A person is guilty of crimnal use
of public records when he or she uses any
record or information derived fromany record
in the course of or in the furtherance of the
comm ssion of a crine.”

And crimnal use of public records
is a Uass E fel ony.

SENATOR DUANE: So, M.
President, is the sponsor reading the bill?
O the --

ACTI NG PRESI DENT MEI ER: Are you
aski ng the sponsor to yield for a question?

SENATOR DUANE: Yes. Wuld the
sponsor yield for a question?

ACTI NG PRESI DENT MEI ER: Senat or
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Johnson, do you yield for a question?

SENATOR JOHNSON: Yes, M.

Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DUANE: Was t he sponsor
reading that fromthe bill?

SENATOR JOHNSON: Senator, did
you ask ne if | was reading the bill? Because
| was.

SENATOR DUANE: M. President,
"' mnot sure what he just read.

SENATOR JOHNSON: The bill on the
floor is the one which I just read that part
of for you, yes.

SENATOR DUANE: Geat. Then
t hrough you, M. President, if the sponsor
woul d continue to vyield.

ACTI NG PRESI DENT MEI ER: Senat or
Johnson, do you continue to yield?

SENATOR JOHNSON: Yes, M.

Presi dent .

ACTI NG PRESI DENT MEI ER: The

sponsor Yyi el ds.

SENATOR DUANE: Il amstill -- 1|
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am unable to think of a scenario by which
there's not already a law in place for what
this bill seens to be seeking to address. And
therefore I'mtrying to find out under what
circunstances this bill -- this | aw woul d be
of any use.

SENATOR JOHNSON: Senator, we
passed this bill two years running. There's a
sponsor in the other house. And there's a
feeling that the FOL systemwas set up for
| egitimate people getting legitimte
i nformati on, and not for the purpose of
| ooki ng up people's records.

It could be other things besides
their addresses. It could be -- take place in
identity theft, for exanple. They could use
the FOL records to get sone information on a
person's Social Security, et cetera, and
commt that crine.

W're telling them don't go to the
FOL and get that information or you'll be
comm tting another crine.

And | think people are entitled to
their privacy, such as it is. And they

certainly shouldn't use the FOL systemin
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order to create problens for other people or
commt a crine of their own volition.

SENATOR DUANE: Through you, M.
President, if the sponsor would continue to
yi el d.

ACTI NG PRESI DENT MEI ER: Senat or
Johnson, do you continue to yield?

SENATOR JOHNSON: Yes.

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DUANE: | thought that we
had al ready passed a |law dealing with identity
theft. |Is there a glaring om ssion in that
| aw t hat needs to be addressed with this | aw?

SENATOR JOHNSON: Senator, this
bill is what it is. | read what it says.

It's only dealing with getting public records
and using that information to commt a crine.

You can postul ate any crinme which
you desire where public records could be used,

and it applies to that.

SENATOR DUANE: Vel l, okay. On
the bill, M. President.
ACTI NG PRESI DENT MEl ER: Senat or

Duane, on the bill.
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SENATOR DUANE: Actually, 1 can't
think of anything that this bill would cover
that's not already covered in law. And that's
why | was trying to find out why this bill is
necessary at all

| really -- you know, |'ve been
t hi nki ng about this bill. | voted against it
two years ago, and ny m nd has not changed.
don't think that there is anything -- and
clearly the sponsor has been unable to give ne
a scenario by which this | aw woul d actually be
used.

So we're naking a | aw for somet hi ng
that is not a problem and, beyond that, for
which there's plenty of |aws already in place
to deal with any possible scenario that anyone
has been able to come up with.

So | just don't believe that we
shoul d be here passing | aws just for the heck
of it. | think that the people's work is far
too expensive to spend time on bills for which
there doesn't seemto be a purpose.

I"mopen to finding out if there is
a reason why we need this bill. But, save

that, |I just don't see the point of it. So
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"1l be voting no.

Thank you, M. President.

ACTI NG PRESI DENT MEI ER: Senat or
Dol i nger.

SENATOR DOLLI NCGER: Wul d Senat or
Johnson yield to a question, M. President?

ACTI NG PRESI DENT MEI ER: Senat or
Johnson, do you yield for a question from
Senat or Dol | i nger ?

SENATOR DOLLI NGER: Senat or
Johnson, what happens if the person who's
using the public record is using it for their
own benefit? That is, manipulating the record
for their own benefit; like, for exanple, a
19-year-old who creates a false ID for
pur poses of getting into a bar.

| woul dn't suggest that anybody in
this room has ever done that before. But what
if they did? Wuld they be guilty of a O ass
E fel ony?

SENATOR JOHNSON: | believe it
woul d apply. But whether prosecution takes
place is up to the district attorney.

SENATOR DOLLI NGER: Thr ough you,

M. President, if Senator Johnson wl |
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continue to yield.

ACTI NG PRESI DENT MEI ER: Senat or
Johnson, do you continue to yield?

SENATOR JOHNSON: Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DOLLI NGER: Clearly,
Senat or Johnson, this says that if you happen
to be 19 years old or 20 years old and you
changed the date on your |icense and had it
phot ocopi ed in a col or copier and then you had
had it |am nated so you could go to a bar at
age 20, you would no |longer be guilty of just
illegally attenpting to drink underage, but
you'd now be guilty of a Cass E felony
subject to go to jail for one to four years.

Isn't that correct, Senator?

SENATOR JOHNSON: | don't know --
you know, we're all reaching pretty far to
make an exanpl e which nay seem outl andi sh.
And | guess that is, because |I don't think
altering your birth certificate or your
driver's license has anything to do with

FO Li ng public records.
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So |l think it's really irrel evant,

your question, to this bill at hand.
SENATOR DOLLI NGER: Thr ough you,
M. President, | would suggest to Senator

Johnson that when he nmakes a statute as broad
as to say any public record -- which clearly a
birth certificate or a driver's license or a
draft card qualifies as a public record -- and
he further includes | anguage that says if you
use any information derived fromany record in
the course of the furtherance of the

conmi ssion of a crime, that is so broad,
Senat or Johnson, as to sweep all kinds of
activity, including the manufacture or
creation of a fake ID, as they're called by
sonme people -- | have children who are in that
age group. They don't have fake IDs, or so
they tell ne.

But | would assunme that there's
sonme peopl e, maybe between the age of 18 and
21, who mght be doing this occasionally to
somehow sneak their way into a bar and maybe
have sonething to drink, which is a violation
of law, conmm ssion of a crine. It's a

violation or a msdeneanor in this state.
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We're going to nake themall felons
in this broad, new, w de-open statute? |Is
t hat correct, Senator Johnson?

SENATOR JOHNSON: My counse
remnds me that this refers only to, as you
may have read, Section 240.77 of the Public
Oficers Law, and not to every record in the
world. Only FO Labl e records.

SENATOR DOLLI NGER: Wl |, through
you, M. President, so we can get to the
bottom of this, would Senator Johnson yiel d?

ACTI NG PRESI DENT MEI ER: Senat or
Johnson, do you yiel d?

SENATOR JOHNSON: Yes, M.

Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DOLLI NGER: Coul d you
tell me what the definition of "record" is in
that Section 240.77 of the Penal Law of the
State of New York, so we could figure out
whet her it applies?

SENATOR JOHNSON: | don't know if
you want nme to read the MKinney's to you,

Senator, but --
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SENATOR DOLLI NGER: Thr ough you,
M. President, I'mnot sure. Maybe Senator
Johnson could just tell nme whether a driver's
license or a birth certificate or other
governnment al proof of age woul d be considered
a record within the statute, if | could amend
nmy question, M. President.

SENATOR JOHNSON: Senator, |
could read you the book. It tells you all the
di fferent kind of papers, records,
menor anduns, forns, designs, draw ngs,
mcrofilms, conputer tapes. Everything is in
here.

But it's got nothing to do with
ways sonmebody might alter their |Iicense and
try to get a drink. It's nothing to do with
that at all. So, really, you have to find
anot her exanple. Maybe we could get a
reasonabl e exanpl e which m ght covered by this
law. But that certainly wouldn't be.

SENATOR DOLLI NGER: But t hrough
you, M. President, if Senator Johnson wl|
continue to yield.

ACTI NG PRESI DENT MEI ER: Senat or

Johnson - -
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SENATOR JOHNSON: Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DCLLI NGER: But a
driver's license or a birth certificate or a
draft card is clearly a public record under
that very broad definition in 240.77, is it
not ?

SENATOR JOHNSON: Vell, |
woul dn't say a false identification was a
public record, would you, Senator?

SENATOR DCLLI NGER: No. | think,
t hrough you, M. President, | was sinply
aski ng whether the original -- because this
says if you alter the original docunent or use
any information off that docunent to produce a
fal se docunent, then you're guilty of crimna
use of a public record.

And if you're using it in
furtherance of a conm ssion of a crine, which
we broadly defined to include just about
anything -- and attenpting to buy al coho
underage, | think under Section 65 of the

Al cohol and Beverage Control Law, is still a
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crime, is it not?

SENATOR JOHNSON: Vell, | don't
see anything in this bill which says what you
say about altering records. It has nothing to
do with altering records at all. It's sinply
acquiring the records and using themin the
commission of a crine. And | don't think it's

acrine to have an altered driver's |icense.

SENATOR DOLLI NGER: Just on the
bill, M. President, briefly.
ACTI NG PRESI DENT MEI ER: Senat or

Dol I'i nger, on the bill.

SENATOR DOLLI NGER: Senat or
Johnson, I"monly reading your bill and trying
to figure out how broad the application would
be.

And there's no question in nmy mnd
that every 18-, 19-, 20-year-old that
currently now uses their birth certificate or
their driver's |license or sone other public
record -- and | woul d suggest, Senat or
Johnson, that 240.77 is probably the broadest
witten, public-record-inclusive definition in
probably any state in the union. Cearly, a

driver's license, a birth certificate qualify.
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Al nost any other record that could be issued.
A transcript by a public college, I'msure

that's a public record. I'msure that an ID

i ssued by a public college is a public record.

And the mani pul ati on of any one of
t hose docunents in any way, using that
i nformation to mani pul ate them for the
pur poses of creating a crinme, is going to
constitute a felony. W' ve now made peopl e,
every 17-, 18-, 19-, 20-year-old who goes out
and changes in any way a public docunent so
that they can qualify is now guilty of a
f el ony.

Wth all due respect, Senator
Johnson, | can see a very aggressive
prosecutor at sone point wal king in and
saying, Ch, this child was -- this 17-, 18-,
19-, 20-year-old was interested in drinking
underage. You know sonething? W'Il teach
hima |lesson. Let's make himinto a felon.
Let's charge himwith a fel ony.

Senat or Johnson, |'m not sure

that's what you want to do. But | think

that's what this statute does. And the danger

that we have when we create a penal statute
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with that broad a reach is that we're going to
sweep in all kinds of activity that we don't
think is a fel ony.

| agree with you, Senator Johnson,
that there's a very good chance that in those
i nstances it would not be charged. But it
could be. And | think it's broad enough to do
t hat .

| favor the concept that you' ve
proposed, which is the alteration of public
records in the comm ssion of a felony should
also be a felony. But | think to include just
a crime, to include that broad a definition,
and to include the broad phrase "any
information in the public record,” is far too
br oad.

"' mgoing to change ny vote on

this. 1'mgoing to vote no.

SENATOR HEVESI : M. President.

ACTI NG PRESI DENT MEI ER: Senat or
Hevesi .

SENATOR HEVESI : On the bill, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: Senat or

Hevesi, on the bill
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SENATOR HEVESI : M. President, |
voted for this legislation in the past. But
listening to the debate now, it seens to ne
that Senator Dol linger's arguments here are
qui te valid.

And whereas in its practica
application it is unlikely that in the current
formthat some prosecutor is going to
prosecute an individual who is underage and
doctored an ID or a driver's license or
passport, it's possible.

And if it's possible, it's bad
public policy, knowi ng that, to go ahead and
support a bill like this, when it seens to ne
that redrafting the legislation to do
possibly -- as Senator Dollinger suggested,
that you would only have an E felony in the
case of using a doctored public record in the
comm ssi on of another felony offense, that my
be one way out of this.

But as it stands right now, this is
not a good bill in terns of its drafting. And
I"mgoing to switch ny vote froma "yes" vote

|ast tine to a "no" vote this tine.

Thank you, M. President.
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ACTI NG PRESI DENT MEI ER: Any
ot her Senator w sh to be heard?

Read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect on the first day of
Novenber .

ACTI NG PRESI DENT MEI ER: Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT MEI ER: Senat or
Duane, to explain his vote.

SENATOR DUANE: Thank you, M.
Presi dent .

You know, | remain convinced that
there is no justification for this
| egi slation. Although | do have to say that |
think it's unlikely that anybody woul d ever
FOL their owm driver's license, and this bil
i s about FOA Ling.

However, be that as it may -- |
al so don't think that reading the bill
particul arly sheds any light on anything in
answer to a question.

But the thing that disturbs ne the

nmost is that | debated this bill with Senator

Candyco Transcri ption Service, Inc.




476

Johnson | ast year, and | renmenber it. It was
a very inportant nmonment in ny life. And | am
shocked that Senator Johnson doesn't renenber

the questions that | raised | ast year. But ny

hurt feelings notw thstanding, |I'mjust going
to have to continue with my "no" vote, in the
hope that this nmenmory will glimer as brightly

to Senator Johnson as it has for ne.

Thank you, M. President.

ACTI NG PRESI DENT MEI ER: Senat or
Duane will be recorded in the negative.

Senat or Paterson, to explain his
vot e.

SENATOR PATERSON: M. President,
I'"'mof the sane mind as Senator Hevesi .

| voted for the bill last year.
But clearly, under subdivision 4 of Section 86
of the Public Oficers Law -- and there's
nothing in here that says anything about
FO Li ng docunents -- the use of those public
records as Senator Dollinger described could
be used just as timdly as in some kind of a
situati on where sonme young peopl e who
shoul dn't but would commit a fraud to try to

get into a public establishnent or something
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i ke that; but something far | ess offensive,
in nmy opinion, than a felony as it's descri bed
inthis bill.

| vote no, M. President.

ACTI NG PRESI DENT MEI ER: Senat or
Paterson will be recorded in the negative.

The Secretary will announce the
results.

THE SECRETARY: Those recorded in

t he negative on Cal endar Nunmber 8 are Senators
Connor, Dol linger, Duane, Hassell -Thonpson,
Hevesi, Montgomery, Onorato, Paterson,
Schnei derman, A. Smith, and Senator Stavisky.

Ayes, 47. Nays, 11.

ACTI NG PRESI DENT MEI ER: The bi |
i s passed.

Senat or Mazi ar z.

SENATOR MAZI ARZ: Thank you very
much, M. President.

M. President, could we |ay aside
for the day Cal endar Nunmber 88 and 91.

ACTI NG PRESI DENT MEI ER
Cal endars 88 and 91 will be laid aside for the
day.

SENATOR MAZI ARZ: Is there any
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housekeepi ng at the desk, M. President?

ACTI NG PRESI DENT MEI ER: No, the
desk is clean, Senator.

SENATOR MAZ| ARZ: Ckay, M.
President, then there would be a notion to
adjourn the Senate until February the 5th at
11: 00 a. m

But I1'd also |like to note that
there will be a Majority conference
i medi ately in Room 332. A Majority
conference i medi ately in Room 332.

ACTI NG PRESI DENT MEI ER: On
notion, the Senate stands adjourned until
February 5th at 11:00 a. m

Majority conference in the Majority
Conf erence Room

(Wher eupon, at 4:32 p.m, the

Senat e adj ourned.)
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