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PROCEEDI NGS

THE PRESI DENT: The Senate will
pl ease cone to order

| ask everyone present to please
rise and repeat with nme the Pl edge of
Al 'l egi ance.

(Wher eupon, the assenbl age recited

the Pl edge of Allegiance to the Flag.)

THE PRESI DENT: In the absence of

clergy, may we bow our heads in a nonent of
si | ence.

(Wher eupon, the assenbl age
respected a nonent of silence.)

THE PRESI DENT: Readi ng of the
Jour nal .

THE SECRETARY: In Senat e,
Tuesday, May 1, the Senate net pursuant to
adj ournnent. The Journal of Mnday, My 30,
was read and approved. On notion, Senate
adj our ned.

THE PRESI DENT: W t hout
obj ection, the Journal stands approved as
read.

Presentation of petitions.

Messages fromthe Assenbly.
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Messages fromthe Governor

Reports of standing conmttees.

Reports of select commttees.

Comuni cations and reports from
state officers.

Motions and resol utions.

Senator Velella.

SENATOR VELELLA: Madam
President, may we offer up a privileged
resol uti on by Senator Mrahan and have the
title read.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: By Senat or
Mor ahan, Legislative Resol ution Number 1598,
commendi ng t he Rockl and Busi ness Associ ati on
upon the occasion of its designation as
reci pient of the Small Business Not-For-Profit
Organi zation of the Year Award by the New York
State Small Busi ness Advisory Board, on May 7,
2001.

THE PRESI DENT: The question is
on the resolution. Al in favor signify by
sayi ng aye.

(Response of "Aye.")
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THE PRESI DENT: Opposed, nay.

(No response.)

THE PRESI DENT: The resolution is
adopt ed.

Senator Velella.

SENATOR VELELLA: Madam
President, | believe there's a privileged

resolution at the desk by Senat or
Hassel | - Thonpson. May we read the title.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: By Senat or
Hassel | - Thonpson, Legi sl ative Resol ution
Nunber 1599, conmendi ng Reverend Robert Keith
W lians upon the occasion of his Second
Anni versary as Pastor of the White Rock
Bapti st Church, Munt Vernon, New YorKk.

THE PRESI DENT: The question is
on the resolution. Al in favor signify by
sayi ng aye.

(Response of "Aye.")

THE PRESI DENT: Opposed, nay.

(No response.)

THE PRESI DENT: The resolution is

adopt ed.
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Senator Velella.

SENATOR VELELLA: Madam
President, |I'd ask you to recogni ze Senat or
Dol l'i nger for his daily recitation.

And | hope that you will not
reflect back to your prior life and nove a
notion to dismss for failure to prosecute the
resol ution.

But Senat or Dol | i nger.

SENATOR DOLLI NGER: Thank you,
Madam Pr esi dent .

THE PRESI DENT: Movi ng ri ght
al ong.

Senat or Dol | i nger.

SENATOR DCLLI NGER: I will keep
it short and ripe, for the lawers in the
room

| just hereby give notice of an
intention to nove an anendnent to the Senate
Rul es. That notice is given pursuant to
Senate Rule X, that | will nove to anend the
rules to add a new rule, XV, which will create
et hi cal standards for officers, enployees, and
menbers of the New York State Senate. 1'd ask

that it be recorded in the Journal, Madam

Candyco Transcri ption Service, Inc.




6440

Presi dent .

THE PRESI DENT: The notion has
been received and will be filed in the
Journal, Senator Dollinger.

Senator Velella.

SENATOR VELELLA: Madam
President, | understand there are sone
substitutions at the desk, if we can do those
at this tinme, please.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: On page 8,

Senat or Spano noves to discharge, fromthe
Committee on Health, Assenbly Bill Nunber 7184
and substitute it for the identical Senate
Bil | Nunber 3659, First Report Cal endar 632.

On page 11, Senator Sal and noves to
di scharge, fromthe Commttee on Children and
Fam |ies, Assenbly Bill Nunber 3535A and
substitute it for the identical Senate Bill
Nunber 4664, First Report Cal endar 659.

And on page 12, Senator DeFrancisco
noves to discharge, fromthe Conmmittee on
Tourism Recreation and Sports Devel opnent,

Assenbly Bill Number 4917 and substitute it
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for the identical Senate Bill Nunber 4427,
First Report Cal endar 669.

THE PRESI DENT: Substitutions
or der ed.

Senator Velella.

SENATOR VELELLA: Madam
President, may we pl ease have the
noncontroversi al reading of the cal endar now.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: Cal endar Nunber
185, by Senator Alesi, Senate Print 520, an
act to anmend the Public Health Law.

SENATOR CONNOR: Expl anati on.

THE PRESI DENT: W' re on the

noncontroversi al cal endar, Senator Connor.

SENATOR CONNOR: Lay it aside,
pl ease.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

435, by Senator Spano, Senate Print 3069, an

act to anmend Chapter 667 of the Laws of 1977.
SENATOR CONNOR: Lay it aside.
THE PRESI DENT: The bill is laid
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asi de.

THE SECRETARY: Cal endar Nunber
437, by Menber of the Assenbly Vitaliano,
Assenbly Print Nunber 6612, an act to anend

the Gvil Service Law.

SENATOR CONNOR: Lay it aside.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

438, by Menber of the Assenbly Vitaliano,
Assenbly Print Nunber 6614, an act -

SENATOR CONNOR: Lay it aside,
pl ease.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

439, by Menber of the Assenbly Vitaliano,
Assenbly Print Nunber 5733 -

SENATOR CONNOR: Lay it aside.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

440, by Menber of the Assenbly Vitaliano,
Assenbly Print Nunber 5734 -
SENATOR CONNOR: Lay it aside,
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pl ease.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber
457, by Senator Kuhl, Senate Print 2215, an

act to anend the Penal Law.

SENATOR CONNOR: Lay it aside.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

462, by Senator Wight, Senate Print 3059, an

act to anend the Penal Law.

SENATOR CONNOR: Lay it aside,
pl ease.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

465, by Senator Kuhl, Senate Print 3337 -

SENATOR CONNOR: Lay it aside,
pl ease.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

481, by Senator Larkin, Senate Print 3998, an

act to repeal Chapter 987 -
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SENATOR CONNOR: Lay it aside,
pl ease.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

532, by Senator Rath, Senate Print 1453, an
act to anmend the Public Authorities Law.

SENATOR CONNOR: Lay it aside,
pl ease.

THE PRESI DENT: The bill is laid
asi de.

Senator Velella, that conpletes the
readi ng of the noncontroversial cal endar.

SENATOR VELELLA: Thank you,
Madam Presi dent. My we now have the readi ng
of the controversial calendar, in order.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: Cal endar Nunber
185, by Senator Alesi, Senate Print 520, an
act to amend the Public Health Law, in

relation to mandatory reporting.

SENATOR CONNOR: Expl anati on.
THE PRESI DENT: Senat or Al esi,
Senat or Connor, | believe, has asked for an
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expl anat i on.

SENATOR ALESI : Thank you, Madam
Presi dent .

This bill provides for the
mandatory reporting of suspected abuse of a
person who is physically or nentally incapable
of reporting that abuse thensel ves.

THE PRESI DENT: Senat or
Dol i nger.

SENATOR DOLLI NGER: Thr ough you,
Madam President, if the sponsor will just

yield to a question, please.

THE PRESI DENT: Senat or Al esi,
will you yield?

SENATOR ALESI : Yes, Madam
President. 1'll be happy to.

THE PRESI DENT: You may proceed,

Senat or Dol | i nger.

SENATOR DOLLI NCGER: This statute,
as | understand it, Senator, is patterned
after our child abuse reporting requirenents.
And | just -- do you have any sense or any
i nformati on about how effective or how the
system has responded to those ki nds of

conpl ai nts?
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W have simlar penalties, we have
crimnal penalties, mnor crimnal penalties
for failing to report. Do you have any sense
of how t hat system has worked vis-a-vis
increasing our ability to detect and report
and prevent child abuse?

SENATOR ALESI : Thr ough you,
Madam President, | don't have any specific
nunbers to report, because that woul d be
i npossi ble to do. Because of the nunber of
i ncidents that probably go unreported, we
coul dn't wei gh that against them

But | would venture to say that we
have | aws that cover virtually everything, and
there may or may not be a way of saying how
effective they are in terns of dealing with or
preventing circunstances.

The point is that this broadens the
nunber of people who would be required to
report the abuse, rather than just leaving it
up to their own conscience as to whether or
not they would report it.

SENATOR DOLLI NGER: Thr ough you,
Madam President, if the sponsor will continue

to yield.
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THE PRESI DENT: Senat or, do you
yi el d?

SENATOR ALESI : Yes, Madam
Presi dent .

THE PRESI DENT: You may proceed,

Senat or Dol | i nger.

SENATOR DOLLI NGER: Do you know
whet her there have been actually any
prosecuti ons under the child abuse reporting
requi renent for failure to report?

| mean, we have minor crimna
penal ties, | think m sdeneanor penalties
associ ated under the child abuse laws with a
requi renent that you report and if you don't
report you can actually be prosecuted. Have
there been many of those? Has it worked as a
spur to report this?

SENATOR ALESI : Madam Pr esi dent,
as nmuch as I'd like to say that the child
abuse reporting lawis the tenplate for what
we' re doing here today, |I'd prefer to debate
the bill at hand. And | appreciate Senator
Dol i nger's concerns about the fact that since
we are patterning it after the child abuse

| aws, that we could say whether it has been
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successful or not.
But | would prefer to proceed with
the bill at hand, Senator, with your good
gr aces.
SENATOR DCLLI NGER: Ckay.
Through you, Madam Presi dent, just
one final question.
THE PRESI DENT: Senat or, do you

yield for a final question?

SENATOR ALESI : Yes, Madam
President. |'d be happy to.

THE PRESI DENT: You may proceed.

SENATOR DOLLI NCGER: The issue of

good faith in the reporting as creating a
certain imunity fromany kind of civil
liabilities, could you just explain -- | mean,
| don't know whether there's a good faith

provision in the child abuse reporting law. |

mean, has this triggered civil litigation?
Has this -- | know the tria
| awyers, | gather, have raised this issue of

the good-faith imunity. Has that triggered
litigation? Has there been litigation over
the child abuse -- failure to report child

abuse as creating civil liability for the
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nonr eporti ng person?

SENATOR ALESI : Madam Pr esi dent,
at least as far as the bill at hand is
concerned, there is, as you correctly point
out, an imunity for good-faith reporting for
many civil liabilities. And | think that ny
response woul d be specific to the bill at hand

in that matter

SENATOR DOLLI NGER: kay. Just
on the bill, briefly, Madam President.

THE PRESI DENT: You may proceed.

SENATOR DOLLI NCGER: ' ve voted
for this bill in the past; I'mgoing to vote

for it again.

| conmend ny col | eague from Monroe
County in putting this bill together. | think
it has a clear beneficial intent. | think it
drives hone the inportance of reporting
i ncidents involving abuse of sone of our nost
vul nerabl e New Yorkers.

| do hope that when the bill gets

to a conference commttee, which | think is a

good thing, and this bill is ironed out with
our colleagues in the Assenbly -- | know we
passed it last year. | would suggest that I
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woul d certainly vote in favor of a nessage to
the Assenbly telling the Assenbly to cone to
the table on this issue, to cone up with a
bill that will achieve the goal that ny
col | eague from Monroe County is attenpting to
achi eve, which is provide additiona
protections for people who suffer from nental
di sease or defect, and that they have an
opportunity to enjoy that sanme kind of
protection. This kind of abuse should not be
t ol er at ed.

| don't mnd a strict reporting
requirenent. | think it will be beneficial.
And | just think that this bill deserves the
attention of both houses and shoul d becone a
part of our |aw.

The issues of the good-faith
i munity, the issues that involve the
reporting and the witten reports and how t he
system has worked, | think that's worthy of an
ext ensi ve di scussion with the other house. M
hope is that we get to there and that this
bill eventually becones | aw.

| feel that continuing to pass it

as a one-house bill does a disservice to ny
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col | eague from Monroe County as well as to the
people he's trying to protect. W ought to do
this as a conpanion bill with the Assenbly and
get this bill or sonmething very nmuch like it
into law as qui ckly as possible.

THE PRESI DENT: Does any ot her
menber wi sh to be heard on this bill?

SENATOR CONNOR: Last section,
pl ease.

THE PRESI DENT: Then the debate
is closed.

Read the | ast section.

THE SECRETARY: Section 2. This

act shall take effect on the first day of

Novenber .
THE PRESI DENT: Call the roll
(The Secretary called the roll.)
THE SECRETARY: Ayes, 44.
THE PRESI DENT: The bill is
passed.
THE SECRETARY: Cal endar Nunber

435, by Senator Spano, Senate Print 3069, an

act to anmend Chapter 677 of the Laws of 1977.
SENATOR CONNOR: Expl anati on.
THE PRESI DENT: Senat or Spano,
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Senat or Connor has requested an expl anati on.
SENATOR SPANG Thank you, Madam
Presi dent .
This is a bill that extends the

agency shop fee for two years.

THE PRESI DENT: Senat or Connor .

SENATOR CONNOR: Madam Pr esi dent,
if the Senator will be so kind to yield for a
questi on.

SENATOR SPANO Yes.

THE PRESI DENT: The Senator does
yi el d.

You may proceed, Senator Connor.

SENATOR CONNOR: Thank you, Madam
Presi dent .

Madam President, | would inquire of

t he Senat or whet her any consi deration was
given to a |l onger extender than two years with
respect to the agency shop fee.

SENATOR SPANG Senat or Connor
we di scuss this every two years. And | do
have the -- | amcarrying the bill that would
all ow for a permanent mandatory agency shop,
and that possibly that we may address before

the end of this session.
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But I think it's inportant that we
at | east put in place an agency shop fee
proposal that we can get to the Governor, have
it signed into law for a two-year extender.

This is sonething that we have
di scussed with our public enployee
representatives across the state, and they
very strongly feel that this measure is the
nost prudent way to go.

So to answer your question
directly, have we thought about it, yes. W
do have a bill into do that. | agree that we
should. But at this point, this is just the
t wo- year extender.

SENATOR CONNOR: Madam Pr esi dent,
i f Senator Spano woul d yield for another
questi on.

SENATOR SPANO Yes.

THE PRESI DENT: You may proceed,

Senat or Connor.

SENATOR CONNOR: Thank you, Madam
Presi dent .

I woul d ask Senator Spano is he
aware that | put in a bill for a pernanent

agency shop in 1979 and carried it for many
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years thereafter. And | believe that predates
the Senator's menbership in this body.

SENATOR SPANC | renenber that.
| was in the Assenbly then, and | renenber
that bill.

(Laughter.)

SENATOR CONNOR: Thank you, Madam
President. Thank you, Senator.

SENATOR SPANGC You continue to
be a pi oneer, Senator Connor.

SENATOR CONNCR: On the bill,
Madam Pr esi dent .

THE PRESI DENT: You may proceed,
Senat or Connor, on the bill.

SENATOR CONNOR: In 1977 a great
experi ment was enacted, and that was to all ow,
t hrough our public enployee collective
bar gai ni ng agents, the ability to collect an
agency shop fee because of the work that they
do representing all enployees in the
bar gai ni ng unit, whether or not they be union
menbers and pay dues because of being nenbers.

Under the fundanental principles of
col | ective bargaining, the union has to

represent everyone who works in the unit,
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whet her or not they belong to the union. And
of course that inposes expenses on the union
for lawers and arbitration fees and
representation and all sorts of other
responsibilities that the union has as part of
their duty of fair representation to represent
all.

It was originally a two-year
experinment in 1977 with a promse that if it
wor ked out, it would be made pernmanent. W
are now -- let me get ny math right -- 24
years | ater, doing another two-year extender.

And frankly, there have been
occasions -- | confess to exploiting this
issue politically nyself in 1979. Because the
hi story was such that until just a few years
ago, a mnority of the Majority nenbers
supported this bill, and virtually every
Denocrat did support it.

And in 1979 | offered an anendnent
to make it permanent. It failed, as happened
to all but two anmendnents that |'ve ever seen
i ntroduced on this floor since |I've been here.
And then all the Denbcrats voted agai nst the

main bill, because that's what the unions
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want ed, a pernmanent agency shop. And of
course the extender fail ed.

And for about six or seven weeks,
there was rather a crisis in the public
enpl oyee union quarters until the bill to
extend it for two years was brought back, with
a pronmise to | ook shortly thereafter -- this
bei ng 1979 -- at a pernanent agency shop.

| have over the years offered an
amendnent to make it permanent which has
failed. It's 24 years later. And frankly, no
one is fooled by the -- and |I've said this on
the fl oor before, Madam President, the
political intent of a nere two-year bill is to
force the public enployee unions to conme back,
hat in hand, to this Legislature every two
years and be nice and make nice in order to
get anot her two-year extender on what in fact
is financially of utnobst inportance to them
because it allows themto have the capacity to
represent all their nenbers to the best of
their ability.

I think it's time we end this
charade and have a pernmanent agency shop.

hope, Madam Presi dent, that Senator Spano is
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serious in pursuing the idea this year of
doi ng a pernmanent agency shop. The issue
is -- frankly, it's not pretty to have this
every two years as a hamrer over the unions by
the two npjorities.

And frankly, Madam President, after
24 years the issue is getting rather boring,
and | wish we'd put it to rest.

Last section, please.

THE PRESI DENT: Does any ot her
menber wi sh to be heard?

Then the debate is cl osed.

Read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 48. Nays,
1. Senator Marcellino recorded in the
negati ve.

THE PRESI DENT: The bill is
passed.

Senat or Bal boni .

THE SECRETARY: Al so Senators

Hannon and Bal boni
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THE PRESI DENT: The debate has
been cl osed, and we're ready to announce the
results.

THE SECRETARY: In relation to
Cal endar 435, those recorded in the negative
are Senators Bal boni, Hannon, Mltese,
Marcel | i no, and Skel os. Ayes, 44. Nays, 5.

THE PRESI DENT: Senat or Duane,

did you wish to explain your vote, sir?

SENATOR DUANE: No, Madam
President, | was going to raise a point of
order. | was just wondering what the del ay
was.

THE PRESI DENT: It's nmoot at this

poi nt, Senator.

Senator Velella.

SENATOR VELELLA: Can we proceed?
Since he doesn't have a point of order, can we

proceed with the reading of the cal endar?

Thank you.

THE PRESI DENT: The bill is
passed.

The Secretary will read.

THE SECRETARY: Cal endar Nunber

437, by Menber of the Assenbly Vitaliano,
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Assenbly Print Nunber 6612, an act to anend
the Givil Service Law, in relation to
ext endi ng.

SENATOR CONNOR: Expl anati on,
pl ease.

THE PRESI DENT: Senat or Lei bel |,
an expl anati on has been requested.

SENATOR LEI BELL.: Thank you,
Madam Pr esi dent .

Thi s woul d anend Paragraph D of
Section 209 of the Civil Service Law to extend
t he provisions of the | aw which grants police
and firefighters binding arbitration rights
for an additional two years, until July 1,
2003. Wthout this bill, such binding
arbitration rights woul d sunset and expire
this year on 1 July.

Bi ndi ng arbitration has been a huge
success since its inception in 1977, but
through its provisions it supports the Tayl or
Law prohi bition agai nst strikes or slowdowns
by critical public safety enpl oyees by
provi ding a guaranteed outlet to settle |abor
di sputes. Firefighters and police, who

al ready have the heavy burden of performng a
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difficult and dangerous job, should not have
to carry an additional burden of worrying
about how to resolve a concern with respect to
conpensati on or working conditions.

It should be noted that there have
been very few -- there have been no
significant increases or decreases in
settlenents due to the use of arbitration as
opposed to settlenents inposed prior to its
institution. As a result, binding arbitration
has provi ded no di sadvantage to either party
in the | abor process but has ensured that the
process it has a deternmined fair finality.

This | aw hel ps poli ce,
firefighters, municipalities, the genera

public, and it nerits extension.

THE PRESI DENT: Senat or Connor.
SENATOR CONNOR: Yes, Madam
Pr esi dent . If Senator Leibell will be so kind

to yield to a question.

THE PRESI DENT: Senat or Lei bel |,
will you yield for a question?

SENATOR LEI BELL: Yes.

THE PRESI DENT: You may proceed,

Senat or Connor.
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SENATOR CONNOR: Yes, thank you.

Madam President, | would like to
i nquire of Senator Leibell whether or not he
gave any consideration to sponsoring binding
arbitration for other public enployees. And,
if not, why not.

SENATOR LEI BELL: To answer your
question, Senator, we constantly review in our
commttee and | ook at all segnents of the
| abor workforce to see what protections they
need, what benefits are out there. And yes,
to answer your question, they are constantly
revi ened.

SENATOR CONNOR: Madam Pr esi dent,
if the Senator will be kind enough for yield

for another question.

THE PRESI DENT: Senat or Lei bel |,
will you yield?

SENATOR LEI BELL: Yes.

THE PRESI DENT: You may proceed,

Senat or Connor.

SENATOR CONNOR: Thank you, Madam
Presi dent .

Madam President, | would like to

know from Senator Lei bell whether any
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consi deration was given to naking this
provi sion of the | aw pernmanent rather than a
nmere two-year extender.

SENATOR LEI BELL: There are,
Senat or, nany, nany, as you are aware,
provi sions of |aw that have extenders on them
that are not permanent. And there's a reason
this Legislature has done that over the course
of years, and that's a reflection of our
under standi ng that times change and situations
can change and facts can change.

So that by doing a two-year
extender, it allows us to constantly stay
abreast of any changes that may occur at the
same tinme that we're naking sure that these
menbers of our | abor force are protected.

| would also note that this
provi sion has al ready been passed by the
Assenbly, and Assenbl yman Vitaliano sponsored
it.

SENATOR CONNOR: Madam Pr esi dent ,
on the bill.

THE PRESI DENT: You may proceed,
Senat or Connor, on the bill.

SENATOR CONNOR: | agree with
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this bill because it strikes at a fundanmental
problemthat's created by the Taylor Law, and
that is that we forbid public enployees to
strike.

Qoviously, in the case of police
and firefighters, that's very, very inportant
that we ensure that the public safety is not
di srupted because of a |abor dispute. And our
solution to that problemin 1977 was to adopt
bi nding arbitration for police and fire. It
didn't apply in those days, and for nmany, nany
years thereafter, to New York City.

And the fact is, it was fair. You
tell these people under all circunstances you
must go do work with or without a contract,
with or without a collective bargaining
agreenent. There has to be sonme way to
resol ve those disputes.

| would only suggest that when we
| ook at ot her public enployees who are
forbi dden fromengaging in strike
activities -- and nany of those uni ons have
been fined severely. W've had union | eaders
on occasion inprisoned because of strikes in

the public sector -- that we ought to afford
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t hose unions and their enpl oyees sone net hod
of working out collective bargaining disputes
in a way other than through a strike, which
we' ve nade il egal

| guess the best way to |look at it
is if one is a bus driver or a union
representing bus drivers, if it happens to be
a privately owned bus conpany, the enpl oyees
can strike. If it's a publicly owned bus
conmpany, the enployees can't strike.

So unlike in this bill, where the
very nature of the work, police and fire, is
SO0 unique. There's no such thing as private,
paid fire-fighting forces or police forces.
But when you -- it's clearly appropriate here,
but when you translate it to what we do to
ot her enpl oyees, the ban on striking and the
| ack of providing an alternative is really,
real ly egregious, because it really -- we
shoul d | ook at the function.

Private school teachers can strike;
public school teachers can't. | talked about
bus drivers and others. And | think we ought
to | ook at the whole thing, health care

wor kers, and we ought to ook at it
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functionally, we ought to provide where we
forbid someone fromstriking, we ought to
provi de an arbitration process that resol ves
the dispute in the interests of fairness.

Wth respect to the issue of
anot her two-year extender, this is another one
24 years old, a great experinment. 1've yet to
see any real reports or analysis that
eval uates this experinment over any two-year
period. Senator Leibell is correct, nany
areas of the |l aw sunset. But many don't. And
i f circunmstances change, we have a Legi sl ature
that can react to those circunstances.

| sonmetinmes think all these |aws -
and there are several we're taking up today
for two-year extenders -- to an outsider m ght
| ook |Iike the "Full Enploynment of the
Legi slature Act." It gives us stuff to do
every two years. W can say we passed -
well, today we're going to pass four bills, I
assume, and we can say, Well, that's four nore
| aws we passed.

And har ki ng back to an earlier day
when the Mnority was accorded a little

different consideration in this house, | can
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assure ny coll eagues ny walls are full of PEN
certificates. | don't understand why every
two years we have to keep passing the sanme | aw
over and over again. Let's save the public
the expense. Let's make this a pernmnent

provi sion of |aw

| don't really think -- and |
didn't nean that, by the way, to address
ei ther Assenbl yman Vitaliano or Senator
Leibell. 1'msure they have plenty of PEN
certificates too. And | daresay who woul d
want to hang one that's the sane as the one
you hung -- hung, is that the right word? -
hanged two years ago.

But | guess sonme people would
rat her be right than hanged, or sonmething |ike
that. Did soneone say that?

So, Madam President, I'"mgoing to
vote for this. But | think we ought to
really, after 24 years, stop this silliness of
forcing now the police and fire unions to say,
Pl ease give us our binding arbitration once
agai n.

Last section, please.

THE PRESI DENT: Does any ot her
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menber wi sh to be heard on this bill?

Then the debate is cl osed.

Read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 52.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

438, by Menber of the Assenbly Vitaliano,
Assenbly Print Nunber 6614, an act to anend
Chapter 695 of the Laws of 1994.

SENATOR CONNOR: Expl anati on.

THE PRESI DENT: Senat or Lei bel |,
an expl anati on has been requested by Senator
Connor .

SENATOR LEI BELL.: Thank you,
Madam Pr esi dent .

This bill would amend Section 209A
of the Civil Service Law to extend the
provi sions of the Fair Enpl oynent Act relating
to granting injunctive relief for inproper

enpl oynment practice cases until June 30, 2003.
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This extension will provide for the
conti nuati on of an expedited nethod to resol ve
i mproper | abor practice issues.

The injunctive relief continued by
this bill was enacted in 1994 to provide for
this expedited nethod to resol ve inproper
practice cases in the public sector where that
was deened to be an immedi ate and irreparable
harm t hat woul d result absent such an
i njuncti on.

Since its enactnent, this |aw has
enabl ed | abor and nanagenent to resol ve

nuner ous i ssues and has proven an effective

tool to protect workers' rights. It nerits
ext ensi on.

THE PRESI DENT: Senat or Connor.

SENATOR CONNOR: Madam Pr esi dent,
on the bill.

THE PRESI DENT: You may proceed,

Senator, on the bill.

SENATOR CONNOR: Madam Pr esi dent,
this is an exanple of retrogression. |In 1994,
it was enacted, and it was a three-year bill
Then in 1997, it was enacted as a two-year

extender. So frankly -- and a two-year
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extender again in '99, and now a two-year
ext ender .

My question, Madam President, what
was wong with the three-year provisions of
the bill? Wat analysis or evaluation didn't
take place over three years that could then
take place over two years at a tine?

This nmeasure is a good neasure, but

it was first enacted in 1994. It's seven
years later. It's now on a two-year instead
of three-year cycle. | see another 24 years

com ng here, Madam Presi dent.

If it's a good law, let's nake it
per manent. Maybe we can take a day off in two
years if we nmake all these | aws pernanent, and
we don't have to cone back and go through the
whol e | egi sl ative process to extend them over
and over and over and over again.

THE PRESI DENT: Does any ot her
menber wi sh to be heard on this bill?

Then the debate is cl osed.

Read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect inmmediately.

THE PRESI DENT: Call the roll
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(The Secretary called the roll.)

THE SECRETARY: Ayes, 53.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

439, by Menber of the Assenbly Vitaliano,
Assenbly Print Nunber 5733, an act to anend
the Retirenent and Social Security Law, in
relation to extension.

SENATOR CONNOR: Expl anati on.

THE PRESI DENT: Senat or Lei bel |,
an expl anati on has been requested by
Senat or Connor, | believe.

SENATOR LEI BELL: This bill would
amend Sections 470 and 480 of the Retirenent
and Social Security Law to provide for the
extension of the tenporary benefits and
suppl enentati on prograns until 1 July, 2003.

It would al so anend Sections 615
and 625 of the Retirenent and Social Security
Law to provide for the extension of certain
tenporary designated rights and benefits for
public enpl oyees until 1 July, 2003.

Specifically, this bill would

extend the right of public enployees and
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public enployers to negotiate for retirenent
benefits not requiring approval by act of the
Legi sl ature, thereby extending for two
addi ti onal years every tenporary right,
privilege, or retirenent benefit conferred by
| aw for a nmenber of a public retirenent
system

This bill stens froma 1973 act of
this Legislature that determ ned that changes
in retirenent benefits payable by a public
retirement system should be nmade only by way
of collective negotiations. Accordingly,
t hese sections extended today were enacted to
provi de all negotiations between public
enpl oyers and their enpl oyees nust be nade in
the context of coalition bargaining.

This | aw has proven very successf ul

and nerits extension.

THE PRESI DENT: Senat or Connor .

SENATOR CONNOR: Madam Pr esi dent,
on the bill.

THE PRESI DENT: You may proceed,
Senat or .

SENATOR CONNOR: Now, this is an
anci ent one, Madam President. It goes back to
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1973. W're extending it every two years, two
years after two years after two years, since
1973.

| f soneone had had the wi sdomto
make it a ten-year bill, we could revisit it
but we woul dn't have to take up our tinme nor
have this whole privilege relating to certain
menbers of the retirement systemup for grabs
every two years.

Madam President, it's not |ike
we're seeing any creativity or originality
here. |It's extended every between years in
its present form It's not made any better,
it's not nade any worse, it just keeps getting
ol der.

1973 was | ong before | ever cane
here. And whoever had the good idea then
ought to get credit for it rather than seeing
new aut hors and new sponsors every two years
extendi ng the sane old good idea. Can't we
make it better? Can't we change a seni col on
or a conma? Can't we do sonething to nake
this interesting and worthy of the
Legi slature's attention, rather than just

change the date constantly?
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Let's pick a different date. |
don't know, pick a different day or sonething,
so that we have sone justification for the
effort that goes into printing and reporting

and the passing this |egislation.

It's a good bill. It's just 1973,
an experinent in 1973 that is still on the
experinmental list for two-year extensions. It

starts to, frankly, in ny opinion, bring into
question the credibility of the entire
Legi sl ature and the way we make | aws.

Maybe we coul d have a session every
ot her year instead of every year and save
everybody a lot of noney if we didn't
constantly have these things expiring that we
wel | could have made a little longer in
dur ati on.

THE PRESI DENT: Does any ot her
menber wi sh to be heard on this bill?

Then the debate is cl osed.

Read the | ast section.

THE SECRETARY: Section 5. This
act shall take effect inmmediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)
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THE SECRETARY: Ayes, 54.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

440, by Menber of the Assenbly Vitaliano,
Assenbly Print Nunber 5734, an act to anend
the Retirenent and Social Security Law, in
relation to the nenbership.

SENATOR CONNOR: Expl anati on.

THE PRESI DENT: Senat or Lei bel |,
an expl anati on has been requested by Senator
Connor .

SENATOR LEI BELL: This bill would
amend Section 440 of the Retirenent and Soci al
Security Law to extend the provisions of the
| aw granting certain police officers and
firefighters reduced retirenment contributions
until July 1, 2003.

Specifically, this bill would
conti nue the provisions that placed police
officers and firefighters who have enrolled in
a public retirement systemon or after
July 31, 1976, under the provisions of Article
11 of the Retirenent and Social Security Law

for purposes of reducing their anount of
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retirement contribution. Effectively, this
makes them Tier 2 nenbers for that purpose.
This bill is essentially identica
to previously extender |legislation that's been
passed by this Legislature. This bill keeps a
prom se to those police and firefighters for
their retirement contributions and nerits
ext ensi on.
THE PRESI DENT: Senat or Connor .
SENATOR CONNOR: Madam Pr esi dent,

if Senator Leibell would yield for a question.

THE PRESI DENT: Senat or Lei bel I,
will you yield for a question?
SENATOR LEI BELL: Yes, | do,

Madam Pr esi dent .

THE PRESI DENT: You may proceed,
Senat or Connor .

SENATOR CONNOR: Thank you, Madam
President. | would ask the Senator, when was
this particular Tier 2 provision first enacted
into | aw?

SENATOR LEI BELL: | don't have
the history of it. W're going to try and
check that out in front of us. The |ast

extender we did was '99.
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SENATOR CONNOR: Thank you, Madam
Presi dent .

If I may, on the bill.

THE PRESI DENT: You may proceed
on the bill, Senator Connor.

SENATOR CONNOR: | don't have

that nunber either, and | guess that proves ny
poi nt, Madam Presi dent.

Here we go, two-year extender after
t wo-year extender, we kind of |ose sight of
where this originally cane from It seens to
work, it isn't broke, so we don't fix it, we
just extend it for two years, we don't make it
better, we don't make it worse, it just goes
on and on and on, two-year extender after
t wo- year extender.

| don't know. | have a nunber in
m nd. How about four, Madam President? Maybe
four-year extenders ought to becone sonething
that we do just in the interest of efficiency
and novi ng along the | egislative process.

Two-year after two-year. Now we
have the tier status of police officers and
firefighters at jeopardy, every two years has

to be renewed.
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Madam Presi dent, for fear of being
odd, may | hunbly suggest five years, an odd

nunber, that we do that just to nove things

al ong.

In the nmeantine, | guess we're
stuck with this. 1've probably said all I'm
going to say today. It |ooks |ike sonmeone's

| egi sl ati ve agenda is concluded with two-year
extenders. But | know, Madam President,
they'Il all be back in tw years. Hopefully
nost of us will be back to see them again.

Thank you.

THE PRESI DENT: Senat or
Dol |'i nger.

SENATOR DOLLI NGER: Thank you,
Madam President. | just want to echo the
sentinments of the Mnority Leader.

| guess what | find so astounding
about this entire process is that only in the
state of New York, only in the State of New
York could we take what was seen as a
government reform neasure -- that is, the
concept of sunset bills, Senator Connor, where
what we would do is we as a governnent woul d

say, This is an idea we're going to try, and
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bef ore we make it permanent, what we're going
to do is we're going to analyze how it works
and then we will make a judgment as to whet her
it should becone pernanent or not.

That was a reformborn in the
m d- 1970s. Let's put sunsets on things, let's
force governnment to work again, to rethink and
see whether its proposed solutions are sol ving
the problens. And if they don't, let's |et
t hem go out of business.

A wonderful, an interesting
novenent in the governnent reform novenent in
this nation was to put sunset provisions, to
force governnment to, over a period of tine,
ret hi nk whether its proposed solutions are
resolving the problens of this state.

Only in New York would we take that
ref orm novenent and turn it into sonething
that has an appearance of what | believe is
the corrupting influence of biennia
elections. | wll never understand it. |
find it astounding that that's what New York
has done. Qur denocracy works sonehow
contrary to the denbcracy to such an extent

that we can even take what is perceived as a
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reformand turn it into a chain that ties
certain interest groups to having to come back
to this chamber

| just don't understand it. |
think it's aterrible, terrible indictnent of
our denocracy in this state.

And what | would say again, the
greatest casualty in the corruption of that
reformis the public's confidence in their
government. No wonder they seemto have so
little about us in this state.

THE PRESI DENT: Senat or St avi sky.

SENATOR STAVI SKY: Madam

President, very briefly on the bill.

THE PRESI DENT: You may proceed
on the bill.

SENATOR STAVI SKY: Yest er day we
had a bill which involved retirees' health

benefits and the non-di m nution of their
benefits. And | said yesterday that | had
never seen a bill with so many sunsets. And |
was wrong, Madam President, because we saw
today these bills have seen nore sunsets than
t he space ship revolving around the earth.

| think it's wong, and | urge the
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Civil Service and Pensions Conmittee to put an
end to these sunset bills and to nmake all of
t hem per manent .

Thank you, Madam Presi dent.

THE PRESI DENT: Does any ot her
menber wi sh to be heard on this bill?

Then the debate is cl osed.

Read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect inmrediately.

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 55.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber

457, by Senator Kuhl, Senate Print 2215, an
act to anmend the Penal Law, in relation to
crim nal possession.

SENATOR PATERSON: Expl anati on.

THE PRESI DENT: Senat or Kuhl, an
expl anati on has been requested by Senator
Pat er son.

SENATOR KUHL: Thank you, Madam

Pr esi dent .
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This bill is a bill that woul d set
a penalty for a person found to have
possession of a rifle or a shotgun within ten
years of the tine that they'd had a previous
fel ony conviction.

Currently there is no provision in
the law that would nake it a felony to possess
arifle or a shotgun if you've had a fel ony
conviction before. There is a provision for a

m sdeneanor, but that is not an increasing

sanction, if you will. And so that's what
this bill intends to do.
THE PRESI DENT: Senat or Pat erson.
SENATOR PATERSON: Madam

President, if Senator Kuhl would yield for

some questi ons.

THE PRESI DENT: Senat or Kuhl ,
will you yield for a question?

SENATOR KUHL: Be happy to.

THE PRESI DENT: You may proceed

with a question, Senator Paterson.

SENATOR PATERSON: Madam
President, ny understanding, if Senator Kuhl
woul d reflect on this, is that what this bill

really does is it punishes repeat violations
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of the statute. Because there's no provision
for that right nowin Section 265.01 of the
Penal Law, so that's why we woul d add Section
256. 02, to not only enforce repeat violations
but to upgrade this froman A m sdeneanor to a
D felony. |Is that correct?

SENATOR KUHL: | think Senat or
Pat erson's explanation is probably better than
m ne, Madam Presi dent.

SENATOR PATERSON: Madam
President, if Senator Kuhl would yield for a
questi on.

SENATOR KUHL: I'd be happy to.

THE PRESI DENT: You may proceed,
Senat or Pat erson.

SENATOR PATERSON: Senator, is
there any distinction between nonvi ol ent
felony offenders and violent felony offenders
in the law right now?

O, nore specifically, is it your
desire for the nonviolent felony offenders
that they violate the statute on a repeated
nunber of times whereas the violent felony
of fender would only violate the statute once

and then would qualify to be prosecuted under
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the felony statute?

SENATOR KUHL: No. There's no
intent, Senator, to pick on any one group as
opposed to the other. This bill applies
equal ly to both groups, nonviolent and viol ent
fel ons.

SENATOR PATERSON: Madam

President, if the Senator would continue to

yi el d.
THE PRESI DENT: Senat or Kuhl ,
will you yield?
SENATOR KUHL: I'd be happy to.
THE PRESI DENT: You may proceed,

Senat or Pat erson.

SENATOR PATERSON: Vel |, Madam
President, I'd |like to inquire of the Senator,
what are the penalties for rifle or shotgun
use right now?

And if he would further enlighten
us on perhaps the possibility of registration
for shotguns and for rifles. Because what
appears to be the problemhere, at |east for
me, Madam President, is that I'"'mnot quite
under standing in which way the person would

have possession of a rifle or of a shotgun.
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In other words, had not there been
a conviction within ten years of the

possessi on, then the possession woul d be

|awful; is that correct, Senator?
SENATOR KUHL: Senat or,
currently -- 1 think you're hitting on a point

that | think is correct, but let nme explain it
to you.

There is currently no requirenent
for registration of a rifle or a shotgun.
What this bill attenpts to do is to make it a
felony for the second possession of a rifle or
a shotgun if you have previously been
convicted of a felony. It's an attenpt to
take guns out of the hands of felons,
particularly on the second occasion, by
i ncreasing the penalty froma m sdeneanor
which is a Cass A misdeneanor to a Cass D
f el ony.

SENATOR PATERSON: Thank you,
Madam President. And thank Senator Kuhl for
hi s responses.

Madam Presi dent, on the bill

THE PRESI DENT: You may proceed

on the bill, Senator Paterson.
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SENATOR PATERSON: I"mgoing to
vote for the bill. | endorse the bill
actually. 1 think it's a good idea that a
person that has been convicted -- although ny
under standing of the bill nmeno differs from
t hat of Senator Kuhl.

| think there is sonewhat of a
di stinction between the violent felony
of fender and the nonviol ent felony of fender,
in the sense that the repeated violation of
the statute by the nonviol ent felony offender
becones the qualification for the prosecution
under the felony statute, and yet only one act
of violence by a felony of fender would qualify
t hem

And | don't even disagree with it
even as nmuch as | think we had two different
under st andi ngs of what it said. That's
perfectly fine with ne. The whole bill is
fine with ne.

| just wanted to point out that if
we were registering shotguns and registering
rifles, it would make it easier for us to
determ ne those individuals -- or at least it

woul d deter those individuals from even
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t hi nki ng about possessing them \Wereas the
way it stands now, even with the upgrade from
a violation of possession of this type of
weapon, upgrading it fromfourth degree to
third degree is also a deterrent, but you
woul d have to first be caught with the actua
weapon.

What |' m suggesting is if we had a
regi stration process, you mght be afraid to
even have the weapon. Because at any tine, if
your registration is challenged, it would be
easy to determ ne that there was no
regi stration, perhaps because the person knows
that they couldn't register anyway. As
opposed to this situation where there would
have to be a determ nation of what the
previ ous conviction is of the violator to
actually stop them

But the intent of the bill is good.
And even if my suggestion were added, the
upgrade fromfourth degree to third degree
al so seens quite satisfactory.

Thank you, Madam Presi dent.

THE PRESI DENT: Senat or Hevesi .

SENATOR HEVESI : Thank you, Madam
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President. Wuld the sponsor please yield?

THE PRESI DENT: Senat or Kuhl ,
will you yield for a question?

SENATOR KUHL: Yes.

THE PRESI DENT: You may proceed,

Senat or Hevesi .

SENATOR HEVESI : Thank you, Madam
Presi dent .

| very much appreciated Senat or
Paterson's comments. | have nade sim|ar

comments on this floor and in private about
the need, in ny opinion, to have registration
of rifles and shotguns in New York State. The
response has repeatedly been that rifles and
shot guns are al nost never used in the
conmi ssion of crinmes, and therefore we don't
need rifle and shotgun registration and
licensing in New York State.

My question to the sponsor is
whet her or not he believes that that's true.

SENATOR KUHL: Vel |, Senator, |
don't know as | have a position in response to
your questi on.

VWhat this bill intended to do was

essentially to take guns out of the hands of
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peopl e who have been convicted of felonies.

And Senat or Paterson raised a good
point, in the summary of -- which |I'd just
like to corment on. In the summary in the
meno, the summary of the provisions,
unfortunately the word in the third line -
and | don't know whet her you have that in
front of you, Senator, or not, but it talks
about this new subdivision would provide
penal ties, actually, that an individual who
has been convicted of a violent felony.

Vell, that is true. But it
probably should have said a violent and a
nonvi ol ent fel ony, because it applies to al
of them So it is not totally correct when it
says what it does say. It's not -- it's only
telling half of the story, in essence. And I
just want to make that point clear in our
di scussi on, Senator.

But this bill is totally ainmed at
not license or registration or anything |ike
that, it's just meant to recognize that in
fact there have been peopl e who have been
convi cted of felonies before, they have been

found in the possession of weapons, there is
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there is a crinme upon their possession, but
there's no additional penalty for sonmebody
who's caught the second, the third, the fourth
or the fifth tine.

So what this does is increases the
severity of the penalty on that second
convi ction for possession of a weapon.

SENATOR HEVESI : Madam Pr esi dent,

woul d t he sponsor continue to yield?

THE PRESI DENT: Senator, will you
yi el d?

SENATOR KUHL: Yes.

THE PRESI DENT: You may proceed,

Senat or Hevesi .

SENATOR HEVESI : Thank you.

And | appreciate that explanation.
| have a pretty good grasp of what this
| egi sl ati on does, and | support this bill

But it begs the question, since the
area we're exploring here is to provide
protection to the citizens of New York from
i ndi vi dual s who woul d use rifles or shotguns
in the commssion of a crine. And the
licensing of these rifles and shotguns has

been an i ssue, and the response has been
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they're not used in the conm ssion of crines
with frequency at all. Yet in your nmeno, you
di spute that by suggesting rifles and shot guns
may be the weapons of choice for felons who
cannot obtain pistols or sidearns requiring
permts.

And | believe that that's true. |
bel i eve your neno is correct. But if it is
true and if it is correct, is that not a
strong argunent, in addition for everyone to
support the bill that you've sponsored, but
for alicensing requirenment for rifles and
shot guns?

SENATOR KUHL: Senator, let ne
respond to you this way. | don't have any
quantitative information that would tell you
that in the course of the comm ssion of 20,000
crinmes by violent felons that they have used a
shotgun or they have used a pistol. | don't
know t hat i nformation.

I only know that in fact that
there's no disincentive, if they've been
convi cted once, to use that a second tine or
to even have it in their possession. Mny

crinmes are not commtted, as you know. That's
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why we have attenpted crinmes, where there's an
intent to do sonething but they never get to
t he actual comm ssion.

The intent of this is to increase
the severity of the penalty to elimnate any
possibility that in effect they'Il even
antici pate or even consider comrmtting a crine
with a shotgun or rifle. |If there were one
i ndividual that this mght stop, that m ght be
one life they would save.

And so that's the intent of this.
It's nore preventative than it is in reaction
to something that's out there that we know of
quantitatively.

SENATOR HEVESI : Madam Pr esi dent,

woul d t he sponsor continue to yield?

THE PRESI DENT: Senat or, do you
yi el d?

SENATOR KUHL: Yes.

THE PRESI DENT: You may proceed,

Senat or Hevesi .

SENATOR HEVESI : Wth the
greatest of respect to the sponsor, | would
suggest that the exact opposite is true, that

this legislation in fact is not preventative,
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this is punitive after the fact. Wich is
fine.

And what would really be
preventative is by going ahead and inposing a
| i censing requirenment that woul d preclude
sonmebody fromgetting a rifle or a shotgun in
the first place so that we then wouldn't be in
the unfortunate situation of having had that
i ndi vidual get the rifle or shotgun because
there is no licensing, and then go out, having
been previously convicted of another violent
or nonviolent felony, and then be subject to
your additional penalties.

So if we really wanted to be
preventative, wouldn't a l|icensing requirenent
whi ch woul d stop the individual fromgetting a
rifle or shotgun in the first place really be
the way to address this, in addition to what
you're trying to do here?

SENATOR KUHL: Vel |, one of the
el enents of this, Senator, is just as Senat or
Pat erson has addressed, that there are
deterrents in this world. And | believe that
this particular proposal would be a deterrent

to a prospective violator.
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SENATOR HEVESI : Thank you.
Madam Presi dent, on the bill

THE PRESI DENT: You may proceed,
Senat or Hevesi, on the bill

SENATOR HEVESI : Madam Pr esi dent,
| fully appreciate what Senator Kuhl is trying
to do, and | don't dispute the need for the
| egi slation that's before us.

But I want to state again,
brought this issue up on any nunber of
occasions. You can go right now anywhere in
New York State, with the exception of the Gty
of New York -- anywhere outside of the City of
New York, and you can walk in as |long as
you're 18 years old to any gun store, and buy
a long gun, arifle or a shotgun, w thout any
ki nd of background check.

And when | did this with ny
predecessor, Senator Gold, a nunber of years
ago, what we had to do was fill out an
Al cohol, Tobacco and Firearns Bureau -- ATF
Bureau Form 4473, where we, as the people who
wer e purchasing the weapon, certify on that
pi ece of paper that we are not fugitives from

justice, where we certify that we are not
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mental |y i nconpetent, those types of
self-certifications. And there's never a
background check. That form never even gets
sent to BATF unless the store, the gun store,
cl oses at sone point.

So there's -- and that exists
today. So | can go right now and buy a rifle
or a shotgun. And it seens to ne that the
argument that was al ways advanced agai nst
licensing of rifles and shotguns -- and |'ve
heard it on this floor and |I've heard it on
nuner ous occasions fromny col |l eagues on the
ot her side of the aisle that you don't need to
do that because rifles and shotguns are al nost
never used in the comm ssion of violent
crinmes. O any crines, for that matter.

And then -- and | disagree with
t hat whol eheartedly, and I'mglad to know t hat
Senat or Kuhl, who sponsors this good bill,

di sagrees with that too, because he's put it
in his legislation that this is necessary, and
he states rifles and shotguns nmay be the
weapons of choice for fel ons who cannot obtain
pistols or sidearns requiring permts.

There coul d be no stronger
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statenent, there could be no nore definitive
proof that we need licensing of rifles and
shot guns than the statenent contained within
the sponsor's nmeno on Senator Kuhl's bill.

It's tinme we do this, we take the
right step. If we're going to puni sh sonebody
on the back end for using a rifle or a shotgun
in the commi ssion of a crine, it's al npst
crimnal of us not to make it difficult, if
not inpossible, for these prospective
crimnals to get the rifles and shotguns in
the first place that we're going to punish
them for after they get it. You know,
bi zarrely, it's alnbst strange, it's al nost
unjust to do to the crimnal. This is really
a bizarre circunstance.

W' ve got to take the additiona
preventative action. This bill is a good
bill, but it's after the fact. Let's hit this
on the front end, since we now know fromthe
sponsor that rifles and shotguns are used in
t he commi ssion of crinmes, and the | ack of
i censing, according to the sponsor, is one of
the reasons why this legislation is necessary.

| agree with Senator Kuhl
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conpletely. | support this bill, Madam
Presi dent .
THE PRESI DENT: Senat or Kuhl .
SENATOR KUHL: Just briefly on
the bill, Madam President.

I"'mglad to see that my young

col | eague agrees with everything that | say.

But that's not -- his interpretation of what
isinthe bill nmeno really isn't as it's
stated. And I'Il just state it for the
record.

And it sinply says that rifles and
shot guns, and | underline the word "nmay," may
be the weapons of choice. That's what we're
trying to do, is to prevent the opportunity
for themto be able to do that, establish a
deterrent.

There is nothing here that suggests
that rifles and shotguns should go through
registration, nor will this sponsor ever
propose |l egislation to do that.

Thank you, Madam Presi dent.

THE PRESI DENT: Does any ot her
menber wi sh to be heard on this bill?

Then the debate is cl osed.
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Read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect on the first day of
Novenber .

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 56. Nays,
1. Senator Montgonery recorded in the
negati ve.

THE PRESI DENT: The bill is
passed.

THE SECRETARY: Cal endar Nunber
462, by Senator Wight, Senate Print 3059, an
act to anmend the Penal Law, in relation to the
crimes of vehicular assault and vehicul ar
mansl| aught er.

SENATOR PATERSON: Expl anati on,
pl ease.

THE PRESI DENT: Senat or Wi ght,
Senat or Paterson has requested an expl anati on.

SENATOR W\RI GHT: Thank you, Madam
Presi dent .

The act is to anend the Penal Law.
It adds two new crines, one vehicul ar nurder,

t he ot her aggravated vehicul ar assault, and
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then takes the existing crimes of vehicular
assault and vehi cul ar mansl aught er and
redrafts those two provisions.

THE PRESI DENT: Senat or Pat erson.

SENATOR PATERSON: Madam
President, if Senator Wight would be so kind
as to yield for a question.

THE PRESI DENT: Senator, will you
yi el d?

SENATOR W\RI GHT: | surely will,
Madam Pr esi dent .

THE PRESI DENT: You may proceed,
Senat or Pat erson.

SENATOR PATERSON: Senator, |I'm
just a little confused on the upgrade of the
punitive quality of the bill. In other words,
what will be the difference in the punishnent?

| can certainly see why we want to
have a difference; | just want to know what it
I'S.

SENATOR WRI GHT: Vell, in the
case of vehicular assault, Senator, we're
changing that froma Cass E felony, which is
one to three years, to vehicular assault in

the first degree, which is a Cass D fel ony,
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three to seven years.

In the case of aggravated vehicul ar
assault, it's established as a Cass C fel ony,
which is 4% to 15 years. Vehicul ar
mansl aughter in the second degree is a Cass D
known, three to seven. And vehicul ar nurder
is established as a Class B felony, 8 to 25
years.

THE PRESI DENT: Senat or Hevesi .

SENATOR HEVESI : Thank you, Madam

President. Wuld the sponsor please yield?

SENATOR WRI GHT: I will, Madam
Presi dent .

THE PRESI DENT: The Senator wil |
yi el d.

You may proceed, Senator Hevesi.

SENATOR HEVESI : Thank you.

This is alittle bit of a
conplicated bill. | just want to nake sure

that | have all the specifics down in terns of
what this | egislation does.
So just for clarification' s sake,
t he amendnents to the current provisions of
| aw as they pertain to vehicular assault and

vehi cul ar mansl aughter in the second degree,
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this bill seeks to take out the el enment where
the prosecutor has to prove crimna
negl i gence and at the sanme tine provides an
affirmati ve defense that if the intoxication
was not a cause of the accident, that the

i ndi vi dual should be not guilty of the crine.
I's that accurate?

SENATOR WRI GHT: That is
accurate, Senator. It provides for the
elimnation of the statutory requirenent of
crimnal negligence and then also provides for
the creation of an affirmative defense.

The intent being that it's to
provi de that accommobdation while at the sane
time we are increasing the penalties so that
we provide an additional tool for the
prosecution of these cases and can facilitate
t hat prosecution.

SENATOR HEVESI : Thank you.

Madam Presi dent, woul d the sponsor continue to

yi el d?
THE PRESI DENT: Senat or Wi ght?
SENATOR WRI GHT: I will, Madam
Presi dent .
THE PRESI DENT: You may proceed,
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Senat or Hevesi .

SENATOR HEVESI : Thank you.

My under standi ng, though, is for
those two crines, vehicular assault and
mansl aughter in the second degree, that you
need, one, the elenent -- under current |aw,
the el ement of crimnal negligence and, two,

t he person who's being accused to have driven
whil e intoxicated. If we renove the crimna
negl i gence standard, we are left just with the
i ndi vi dual having driven while intoxicated.

My question to you is, what
categories of crimnal negligence or what
types of behavior that constitute crimna
negl i gence exist within the Iaw right now t hat
we are renoving under this bill?

SENATOR WRI GHT: You' re correct
in ternms of the crimnal negligence provision
bei ng renoved. But at the sane tinme -- there
is the requirenent that you are intoxicated,
nunber one, but, at the sane tine, either
cause death or serious physical injury.

SENATOR HEVESI : Thank you.

Madam Presi dent, would the sponsor

continue to yield?
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THE PRESI DENT: Senat or Wi ght,
will you yield?

SENATOR WRI GHT: I will, Madam
Presi dent .

THE PRESI DENT: You may proceed,

Senat or Hevesi .
SENATOR HEVESI : Thank you.
["mjust a little bit unclear.
Under current law, if | drive while
i nt oxi cated and cause a serious injury or
death to sonebody, under current law | need an
addi ti onal elenent of crimnal negligence in
order to be convicted of vehicular assault or
mansl aughter two. What additional el enent,
for exanple -- can you give an exanpl e of what
addi ti onal el enent of crimnal negligence may
have to exist for ne to get this type of
convi ction? Because we're now renovi ng that
element fromthis statute.
SENATOR V\RI GHT: That is the
poi nt, Senator. W are renoving that el enent,
so there is not that additional requirenent.
SENATOR HEVESI : Madam Pr esi dent ,
woul d t he sponsor continue to yield?

THE PRESI DENT: Senator, will you
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yi el d?

SENATOR WRI GHT: I will, Madam
Presi dent .

THE PRESI DENT: You may proceed,
Senat or .

SENATOR HEVESI : | understand
what the bill does. I'mjust trying to

ascertain the ramfications. Can you give ne

an exanple of crimnal negligence that woul d

apply under the current statute that will no
| onger apply after this bill is passed?
SENATOR W\RI GHT: The intent in

renovi ng the additional requirenent of
crimnal negligence is that the defense has
consi stently been that due to the

i ntoxi cation, you couldn't neet the standard
or the requirenent in terns of denonstrating
crim nal negligence.

Therefore, to focus upon the aspect
of the intoxication as well as the death and
serious physical injury provisions, the
requi renent for that additional crimna
negl i gence i s being renoved.

SENATOR HEVESI : Madam Pr esi dent,

woul d t he sponsor continue to yield?
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THE PRESI DENT: Senat or Wi ght?

SENATOR WRI GHT: I will, Madam
Presi dent .

THE PRESI DENT: You may proceed.

SENATOR HEVESI : " m havi ng

difficulty with this. Under the current
statute, you have to have crimnal negligence
and the additional elenment of the individua
havi ng driven while intoxicated. Cbviously
the driving while intoxicated cannot
constitute crimnal negligence under current
| aw, because current |law requires the two
el enents. So we're renpving crimna
negl i gence.

| don't understand what the bill is
designed to do or how we woul d nmake it easier
for prosecutors, which I'minterested in
doi ng, because | don't know what crim na
negligence is that we are now renovi ng as an
el enent to vehicul ar assault and mansl aught er
t wo.

SENATOR W\RI GHT: Thank you, Madam
President. Senator, what we're attenpting to
do is elimnate the prosecutor's obligation to

prove crimnal negligence, in that that
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definition is when he fails to perceive a
substantial or unjustifiable risk.
SENATOR HEVESI : Madam Pr esi dent,

woul d t he sponsor continue to yield?

THE PRESI DENT: Senat or Wi ght?

SENATOR WRI GHT: I will, Madam
Presi dent .

THE PRESI DENT: You may proceed,
Senat or .

SENATOR HEVESI : Coul d that be

the individual, in addition to driving while

i ntoxi cated, is speeding, changes | anes

wi t hout signaling? |Is that -- you know, is
that one of the elenents that would constitute
crimnal negligence that we're now renovi ng?

SENATOR W\RI GHT: Thank you, Madam
President. That could be, although it's not a
speci fic requirenent.

The fact is, under this bill, the
fact that you are intoxicated would be
sufficient.

SENATOR HEVESI : Thank you.

Madam Presi dent, would the sponsor
continue to yield?

THE PRESI DENT: Senat or Wi ght,
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do you yield?

SENATOR WRI GHT: I will, Madam
Presi dent .

SENATOR HEVESI : Thank you. And
| very nmuch appreciate the patience of the
sponsor.

Here's ny question to you, in |ight
of what we're |earning about this bill. If
now you only require the el ement of an
i ndi vi dual having driven while intoxicated and
obvi ously caused the injury or death of
sonmebody for that to constitute vehicul ar
assault or vehicul ar mansl aughter in the
second degree, doesn't that statute exi st
right now and if we pass this we will have two
penalties for the exact sane crinme of
di ffering degrees?

Because right now, if you sinply
drive drunk wi thout the additional other
el ement of crimnal negligence -- you know,
speedi ng or sonething else -- you're guilty of
acrinme. And now we're going to have, if this
passes, two sections of |aw that provide a
puni shment for the exact sane crine that have

two different penalties. |Is that accurate?
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SENATOR WRI GHT: No, Senator, we

don't believe that to be the case. But by

maki ng the elimnation, there will be two
criteria. Therefore, it will not be the sane
crine.

SENATOR HEVESI : Madam Pr esi dent,

woul d t he sponsor continue to yield?

THE PRESI DENT: Senat or Wi ght,
will you yield?

SENATOR WRI GHT: I will.

THE PRESI DENT: You may proceed,
Senat or .

SENATOR HEVESI : Thank you.

Under current law, if | drive while
i ntoxicated and injure or kill soneone w thout

any other crimnal negligence, what crinme have
| comm tted?

SENATOR W\RI GHT: Senator, | don't
know whi ch particul ar statute you woul d be
charged in violation of. That would up to the
of ficer and the prosecuting attorney.

But under current law, the statute
requires that you be charged with crimnally
negl i gent homcide -- or, excuse ne, crimna

negli gence, which is the difficulty in
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prosecuti ng some of these cases. So as a
result, that is the standard we're attenpting
to elimnate.

SENATOR HEVESI : Madam Pr esi dent,

woul d t he sponsor continue to yield?

THE PRESI DENT: Senat or Wi ght,
will you yield?

SENATOR WRI GHT: I will, Madam
Presi dent .

THE PRESI DENT: You may proceed,

Senat or Hevesi .

SENATOR HEVESI : So just so I'm
clear, if | drive drunk and seriously injure
or kill sonebody, | get charged with
crimnally negligent hom cide?

SENATOR W\RI GHT: | don't believe
| said that, Senator. But if | did, |I spoke
i naccurately.

SENATOR HEVESI : ["mjust trying

to get a clarification of what are the

offenses I will have conmmtted if | drive
drunk and injure or kill soneone.
SENATOR WRI GHT: Vell, it's

possi bl e you could be charged with vehicul ar

mansl| aught er.
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Again, | think ny statenent was
based on the circunstances of the officer
i nvestigating the case and the prosecutor in
questi on.

SENATOR HEVESI : Madam Pr esi dent,

woul d t he sponsor continue to yield?

THE PRESI DENT: Senat or Wi ght?

SENATOR WRI GHT: I will, Madam
Presi dent .

THE PRESI DENT: You may proceed,
Senat or .

SENATOR HEVESI : Thank you.

And again here, I'mnot trying to
be difficult. But if I, under current |aw,
drive drunk and kill or injure someone,

according to nmy reading of the statute that
we're seeking to amend today, | can't be
convi cted of vehicul ar assault or vehicul ar
mansl aughter in the second degree because
there woul dn't exist, under the hypothetica
"' m proposi ng here or presenting here, the
addi tional el enent of crimnal negligence.
Since | know that you're not
all owed to drive drunk and kill or injure

sonmeone and that that is punished under the
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law, we will then, by definition, have -- if
we pass this and it becones | aw, have two
di fferent statutes that punish the exact sane
crime with presunably different degrees of
puni shmrent .

And if that's true, ny question is,
is that what the sponsor intended?

SENATOR W\RI GHT: Vel 1, Senator -
t hrough you, Madam President -- no, | don't
believe that to be the case. And that was not
our intent.

SENATOR HEVESI : Madam Pr esi dent,

woul d t he sponsor continue to yield?

THE PRESI DENT: Senat or Wi ght?

SENATOR WRI GHT: I will, Madam
Presi dent .

THE PRESI DENT: You may proceed,
Senat or .

SENATOR HEVESI : Let ne ask one
| ast question on this, and I'll nove on to

anot her point. How could that not be the
case?

SENATOR WRI GHT: Because |
bel i eve that's the case, Senator.

SENATOR HEVESI : Madam Pr esi dent ,
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"Il nmove on. But if the sponsor would yield

to a question on a different point.

THE PRESI DENT: Senat or Wi ght,
will you yield?
SENATOR W\RI GHT: ["ll continue to

yi el d, Madam Presi dent.

THE PRESI DENT: You may proceed,
Senat or Hevesi .

SENATOR HEVESI : Thank you.

According to ny reading of this
bill, we're creating, in addition to anendi ng
the sections that we were just discussing, two
addi tional crines, vehicular mnmurder and
aggravat ed vehi cul ar assault, the first being
a B felony, the second being a C fel ony.

I"mtrying to determ ne the
di fference between vehicul ar assault and
vehi cul ar mansl aughter and the new cri nes,
vehi cul ar murder and aggravated vehi cul ar
assault. Both presumably occur when sonebody
has driven while intoxicated. The penalties
are much higher for the new crines that we're
creating here.

My question is, what's the

di fference between the crinmes we're creating
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and the crinmes which currently exist which
we' re seeking to amend under this bill?
SENATOR W\RI GHT: Madam Pr esi dent,
the difference would be acting reckl essly and
the definition of "recklessly" nmeaning the
injury or death was foreseeable.
SENATOR HEVESI : Vel |, Madam

President, would the sponsor continue to

yi el d?

THE PRESI DENT: Senat or Wi ght,
will you yield?

SENATOR WRI GHT: I will, Madam
Presi dent .

THE PRESI DENT: You may proceed.

SENATOR HEVESI : So reckl essly,

under the new statutes we're creating, is if
there was a foreseeable risk that the
i ndi vi dual had.

And the crimmnally -- crimna
negl i gence portion of vehicular assault and
mansl aughter two that we're renoving was what ?
Coul d the sponsor tell us again what that was,
t he standard which we renoved fromthe | esser
of f enses?

SENATOR WRI GHT: Excuse nme, Madam

Candyco Transcri ption Service, Inc.




6513

President. | believe the definition was
"reckl essly" means the injury or death was
f oreseeabl e, Senator

SENATOR HEVESI : Thank you, Madam
President. Let nme clarify the question.

The question was | understand that
that is the standard for "reckl essly" under
the new provisions we're attenpting to create
here. What was the standard of crimna
negl i gence as defined in the current |aw which
ri ght now exists as one of the two el enents
for vehicul ar mansl aughter or assault in the
second degree that we're renoving?

SENATOR W\RI GHT: | believe,

Senat or, that goes back to the old issue of -

SENATOR HEVESI : Yes.

SENATOR W\RI GHT: -- crimna
negligence that is being elimnated, and this

is a new provision that is being added.

SENATOR HEVESI : Yes, |
understand that. [I'masking if you could, so
that we could juxtapose the two -- because

we're renoving one, and we're elevating the
penalties for the other, where we're adding

that elenent -- if you could just refresh ny
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menory fromthe debate five mnutes ago what's
the standard for crimnal negligence that
exi sts under current |aw for vehicul ar assault
and mansl aughter two that we are now renovi ng?

SENATOR W\RI GHT: Madam Pr esi dent,
t hrough you, for the third tinme, Senator, |l
read: Wen it fails to perceive a substantia
and unjustifiable risk.

SENATOR HEVESI : Thank you.

Madam Presi dent, would the sponsor

continue to yield?

THE PRESI DENT: Senat or Wi ght,
will you yield?

SENATOR WRI GHT: I will, Madam
Presi dent .

THE PRESI DENT: You may proceed,
Senat or .

SENATOR HEVESI : Thank you.

Coul d you explain to ne the
di fference between failing to perceive a
substantial risk or your definition of
"reckl ess,” which was the inability to foresee
t he events which woul d occur?

SENATOR W\RI GHT: Thank you, Madam

President. M layman's interpretation would
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be nmeani ng that "recklessly" neans you were
aware of the risk and in the prior instance
you were not.

SENATOR HEVESI : Madam Pr esi dent,

woul d t he sponsor continue to yield?

THE PRESI DENT: Senat or Wi ght,
will you yield?

SENATOR WRI GHT: I will, Madam
Presi dent .

THE PRESI DENT: You may proceed.

SENATOR HEVESI : Thank you.

But in both cases, the individual
shoul d have known that the risk existed; is
that correct?

SENATOR W\RI GHT: No, |'m advi sed
that "recklessly" nmeans they knew it exists

and in the first instance did not.

SENATOR HEVESI : Thank you, Madam

President. Wuld the sponsor continue to

yi el d?

THE PRESI DENT: Senat or Wi ght,
will you yield?

SENATOR WRI GHT: I will, Madam
Presi dent .

THE PRESI DENT: You may proceed,
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Senat or .

SENATOR HEVESI : Thank you.

Is this I egislation supported by
the District Attorneys Association or any
ot her | aw enforcenment organi zations in
New Yor k?

SENATOR W\RI GHT: Yes, Madam
President, through you, I"'minforned that it's
supported by the District Attorneys
Associ ati on.

SENATOR HEVESI : Madam Pr esi dent,
woul d t he sponsor continue to yield?

THE PRESI DENT: Senat or Wi ght,

do you continue to yield?

SENATOR WRI GHT: And MADD as
wel |, Madam Presi dent.

Yes, | will continue to yield.

THE PRESI DENT: You may proceed.

SENATOR HEVESI : Thank you.

| don't have that nmeno, and | don't
know why it wasn't circulated to ne or any of
t he ot her nmenbers of mny conference.

Is there anyone el se who's
supported this or who has opposed this

particul ar piece of |egislation? Because now
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I"ma bit concerned because | don't have al
of the advocacy from both sides here.

SENATOR W\RI GHT: Madam Pr esi dent,
to my know edge no one has opposed it. It has
been supported by the Stop DW Coordi nators
Associ ation as well.

SENATOR HEVESI : Thank you.

Madam Presi dent, would the sponsor

continue to yield for one final question?

THE PRESI DENT: Senat or Wi ght,
will you yield for a final question?

SENATOR W\RI GHT: Certainly, Madam
Presi dent .

THE PRESI DENT: You may proceed,

Senat or Hevesi .

SENATOR HEVESI : Thank you, Madam
Presi dent .

In light of the fact that we're
having sone difficulty in actually
ascertaining what the earlier provisions would
do in terns of anending this section of the
| aw and potentially | eaving two sections of
the law -- or creating two simlar sections of
the law with different punishnments, would the

sponsor consider starring this legislation to
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have a di scussi on about the language in it?

Because | think this is potentially
a good bill, I'mjust very unclear about
how -- you know, some of the technica
approaches that we've taken here and what the
reper cussi ons mght be. Wuld the sponsor
consi der starring this?

SENATOR W\RI GHT: Thank you, Madam
President. No, Senator, | would not. |
decl i ne that opportunity.

Perhaps | think it's your
perception as opposed to mne, but in fact
while I"'mnot a |lawer and practicing, | have
confi dence in the people who have drafted the
technicalities of the legislation, as, in
| ooking at the vote | ast year, do a nunber of
menbers of this house when it passed 55 to 1.

SENATOR HEVESI : Madam Pr esi dent,
| know | said one |ast question. | prom se

this is the last one. WII| the sponsor yield?

THE PRESI DENT: Senat or, do you
yi el d?

SENATOR W\RI GHT: Certainly, Madam
President, I'll be glad to yield.

THE PRESI DENT: You may proceed
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with a final question.

SENATOR HEVESI : ["11 just ask it
one nore tinme. Because since we're not going
to pull this bill for further consideration,
|'"ve got to vote on this. And notw thstandi ng
the fact that | supported it last year, |I'm
not sure | debated it |ast year. And so |
woul dn't have, then, |ast year asked the
questions that |'ve asked today and gotten the
responses that |'ve gotten today, which have
left me with a question that | don't believe
has been answered yet, which is the foll ow ng.
And 1'Il ask it for the last tine, and that
will be the end of it.

Currently, driving while
intoxicated, if an individual injures or kills
sonmebody, that individual is guilty of a
crime. |If we change the |aw the way the
sponsor wants to change it here and renove
fromthe statutes of vehicular assault and
vehi cul ar mansl aughter in the second degree
one of the two el enents which exist under
current law -- one being that you are drunk,
two being crimnal negligence -- if we renove

crimnal negligence, we've created a new crine
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whi ch nust al ready exi st.

And | am concerned that there wl|
then be two sections of the | aw which punish
the sane crinme with different penalties. M
question is, howis that not the case?

SENATOR W\RI GHT: Thank you, Madam
President. Senator, unless you can prove
crimnal negligence as the current statute
provi des, one only becones convicted of DW.
So we obviously are trying to provide a higher
standard and hi gher penalties.

SENATOR HEVESI : Madam Pr esi dent,
on the bill.

THE PRESI DENT: You may proceed,
Senator, on the bill.

SENATOR HEVESI : Thank you, Madam
Presi dent .

| have great respect for the
sponsor and what he's trying to acconpli sh,
but | absolutely do not understand that
response or the simlar responses during this
debate to that one question that |'ve asked.

And | don't know what |I'mgoing to
do here. This is very difficult for ne.

Because | did vote for the bill last year. |
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didn't know that we had this problem It's
one of the reasons why the further exploration
of legislation that the Denocratic conference
has undertaken this year has been fruitful.

In fact, |I've changed ny vote on severa

pi eces of |egislation.

I["mnot sure what |'mgoing to do
here. | don't know if the District Attorneys
Associ ation -- which | understand, but don't
have their nmeno, has endorsed this
| egislation -- but | don't know if they were
responsi ble for the drafting of it and whet her
there's a good reason why we pulled crinm na
negl i gence out as an el enment, how that makes
it is easier to prosecute. It probably does.
| would have |iked to have known why we shoul d
do that. | would |like to make it easier for
prosecute for these types of offenses.

But the naggi ng question remains,
there's no other condition that can exi st
except that this bill becomng law w Il create
two simlar sections, if not identical
sections, which punish the exact sanme crine,
presumably with different | evels of penalties.

And that, at the very least, is inconsistent
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with the way we' ve structured our penal code;
at the very nost, is going to provide for a
conundrum for prosecutors and for judges, and
is kind of irresponsible of us.

And, you know, | woul d again
i npl ore the sponsor to just consider pulling
this bill to work out that one detail, because
we don't want to have this problemin the | aw

This is one of those -- unless
sonmebody can suggest otherwi se, this is one of
those steps of logic where we all knowit's
right now a penalty to drive drunk and injure
or kill someone. There is -- that is a crine.
| asked what the crine was, and | didn't get a
definitive response, but | know that that is a
crime.

And so if that exists as a crine
and we know it's not vehicular assault or
mansl aughter in the second degree, because in
that, there is at additional el enment necessary
of crimnal negligence -- now we renove the
crim nal negligence, and you have the sane
statute that we're going to create with this
bill which is drive drunk, injure or kil

sonmebody, it's vehicular assault or vehicul ar
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mansl aughter in the second degree. And
what ever the current statute is, if you just
drive drunk and have not conmitted any ot her
of f ense.

We're creating the same crine in

two different sections, and presumably they'l

have different penalties. That's -- it's
just -- that's incredibly problematic. |
don't know -- | don't know what el se to say
here.

I"mgoing to again inplore the
sponsor and all ny col |l eagues on the ot her
side of the aisle, please pull this bill so we
can rectify this or renmedy it. There's no
ot her | ogical way that what |'ve articul ated
here cannot be true. |If it is, sonebody
pl ease suggest how it's not true.

And if it is in fact true, how can
we justify passing this bill today? It

creates a mjor problem

And I'mnot -- |isten, Madam
President, I'"'mnot trying to score political
points, I'mnot trying to do one-upsmanshi p,

want to nake sure that the product that we

produce out of this body is the best it can be
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and doesn't have fl aws.

And one of the reasons why |
particularly want to do this is if we pass
this bill and the Assenbly is interested in
tackling this inportant issue and cracking
down on drunk drivers, which has been a thene
in this house this session, they nay be
precluded fromacting on this bill for the
reasoni ngs that |'ve spelled out here today.

In which case the fatal flaw in the
bill today not only is that we have produced a
product that is inconsistent with the way
we' ve structured our penal code and w ||
create a problemfor prosecutors, it may
prevent the Assenbly from even acting on this.
And we may have to kick it back to redo the
bill and amend it anyway.

So, you know, again, and |I've said
it a bunch of tines, with the greatest of
respect to the sponsor, who I know is
wel | -intentioned and who i s doing something
good here, | respectfully request that the
sponsor pull this legislation so that we can
have a better product here that doesn't create

t he problens we've been discussing.

Candyco Transcri ption Service, Inc.




6525

THE PRESI DENT: Senat or Vol ker.

SENATOR VOLKER: Very qui ckly,
don't agree with you, Senator. And | think
the quickest way | can explain this -- and
this bill, by the way, is -- and | don't nean
to intrude on Senator Wight. He can well
handl e this.

This is an anmal gam of about four
bills. W were tal king about this yesterday.
This bill -- initially part of the bill was a
Vol ker - Tokasz, part of it was obviously Jims
bill, which a good part of it was his bill,
part of it was Senator MCee.

At any rate, what | think is -- and
| think where you -- | don't know if you
realize, presently there is no drunk driving
mansl aughter. The fact that you're drunk and
kill sonebody, there really is no penalty for
that. You then have to prove crimna
negligence in order to -- they say that, but
it's true.

What this bill will do is set up a
new standard for a person who's intoxicated
and kills sonebody. | think under -- your

questi on, what happens under the present

Candyco Transcri ption Service, Inc.




6526

situation, you -- the sanme thing could happen.
Because part of the drunk and intoxicated and
mansl aught er, what you really prove anyway is
the negligence. | nean, in other words,
that's what happens. [It's not really the

i ntoxi cated part of it now that happens, you
really prove the bad driving and all the rest
of the stuff.

Which you're still going to do,
except that you have a standard now that says
if a person is actually intoxicated, then
you're going to upgrade the penalty of
mansl aughter. That's the way we | ook at it.

W will certainly look at it. And,
Senator, in all honesty, this bill is going to
be | ooked at because we hope to deal with the
Assenbly on this bill this year. | know

Senator Wight intends to try very much to get

this bill done. This has been around, aspects

of this bill, for sonme tine. But we're going

to -- he's going to try to work on that.
SENATOR HEVESI : Madam Pr esi dent .
THE PRESI DENT: Senat or Hevesi .
SENATOR HEVESI : May | ask

Senat or Vol ker to yield for a question?
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THE PRESI DENT: Senat or Vol ker,
will you yield for a question?

SENATOR VOLKER: Yeah, al t hough
| -- you know, | -

THE PRESI DENT: Senat or Hevesi,

you may proceed with a question.
SENATOR HEVESI : Thank you.
I'"mKkind of startled to hear what
you're saying. That would be a perfectly good
expl anation for the question |I've been asking,
but absolutely startling.

So let ne just see if | got it

right. If right now!l get into nmy car, |'m
drunk, | don't commt any traffic infraction
and | happen to kill or seriously injure
soneone, | have not committed a crinme?
SENATOR VOLKER: It's a tough

probl em You've got DW, and you can try to
charge sonebody wi th vehi cul ar nmansl aught er.
But you're going to have a tough probl em
because if you have nothing el se but the

i ntoxi cation, you still have to prove -- for
instance, |I'Il give you a classic exanple.
It's an actual exanple. A truck driver is

sitting at a corner of -- at an intersection
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innmy district, totally smashed. Ckay?
Drunk. He's registered |ike a .28, sonething
l'i ke that.

A conpl etely sober driver driving
am 80 mles an hour runs into the back of his
truck. The truck driver is totally -- he
didn't do anything. He was sitting there.
That's a DW accident, by the way. But you
can't charge the driver with vehicul ar
mansl| aught er, because he had no responsibility
for it happening even though he was sitting
t here drunk.

SENATOR HEVESI : Madam Pr esi dent,
woul d t he sponsor continue to yield? |'m
sorry, would Senator Vol ker continue to yield?

THE PRESI DENT: Senat or Vol ker -

SENATOR VOLKER: Sure. Sure.

That happened, by the way, just so
that you know.

THE PRESI DENT: Al right. You
may proceed, Senator Hevesi .

SENATOR HEVESI : Thank you.

Senator, | understand that
situation. That's sonewhat innocuous. But

the situation could very well exist where an
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i ndi vidual who is drunk has an accident with
sonmebody, has not committed a traffic
infraction, but very easily, because of the
fact that he was intoxicated and his reaction
time was slow, though he may not have been
speedi ng or what have you, that individua
caused the accident, the death or serious

i njury of sonebody.

And | for one am absolutely stunned
that that's not a crinme under New York State
law. And | would then question why it is that
we have this conplicated change that we're
attenpting to nake here and we' ve done, God, |
don't know, five or six other DW bills and we
done have a sinple stand-alone bill to
crimnalize that act?

SENATOR VOLKER: I f you have
don't have sonme sort of crimnal negligence
involved in it, other than the fact that the
person is intoxicated, | don't think you can
actual Iy convict sonmebody of vehicul ar
mansl| aught er.

What his bill is doing is setting
up an actual vehicul ar mansl aughter statute.

That's what | think he's doing.

Candyco Transcri ption Service, Inc.




6530

SENATOR HEVESI : kay. Thank
you, Madam President. Thank you, Senator
Vol ker .

THE PRESI DENT: Senat or Duane.

SENATOR DUANE: ' m wonderi ng,
Madam President, if the Senator would yield
for an additional question.

THE PRESI DENT: Senat or Vol ker,

woul d you yield for an additional question?

SENATOR VOLKER: kay. Sure.

THE PRESI DENT: I think that was
a yes.

SENATOR VOLKER: Yes.

THE PRESI DENT: You may proceed,

Senat or Duane.

SENATOR DUANE: Wul d the very
popul ar Senator Vol ker vyi el d.

|'ve been reading in the Al bany
Times Union and the | ocal television here,
because nmy |ife at night is rather boring here
that -- just the nights -- about a police
of ficer who was just convicted, though, of
vehi cul ar mansl aughter. And so it seens to ne
that the law the way it's witten now worKks,

because he was convicted by a jury in two
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hours of drunk driving and vehi cul ar
mansl| aught er.

Wiy do we need to tanper with this
law if it seens to be working?

SENATOR VOLKER: Qui ck questi on.
He said no traffic violation. This car was
speedi ng, went off the road, flipped over, if
I"mnot m staken, and the police officer was
killed as part of the accident.

W were tal king about if there was
no other traffic violation. There was
certainly traffic violations involved in that
accident, and it was reckless conduct,
speedi ng and so forth, | remenber -- the
reason | renmenber it. So that's the answer.

What Dan was tal ki ng about is just
bei ng i ntoxicated, no other evidence of
reckl essness or whatever, could you convict
sonmebody. And | think the answer is probably
no.

SENATOR DUANE: Just one | ast
question, Madam President, if the Senator
woul d yi el d.

THE PRESI DENT: Senat or Vol ker,

do you yield for a final question?
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SENATOR VOLKER: Yes. Yup.

THE PRESI DENT: You may proceed,
Senat or Duane.

SENATOR DUANE: Then the position
of this bill makes it strict liability no
matter what and the DA wouldn't have to prove
liability?

SENATOR VOLKER: Vell, you'd
still have to prove some sort of liability.

But what it does is it allows what
Dan, | think, was tal king about, what
Senator -- |I'msorry, what Senator Hevesi was
tal ki ng about. The fact that you're
i nt oxi cated presents sone sort of a
presunption that your reflexes and so forth
are not as good. But if sonebody could
actual ly show t hat soneone el se was
responsi bl e, you probably coul dn't get

convi cted of mansl aughter either, quite

obvi ousl y.

But this at |east sets a standard
that intoxicated driving and killing soneone
is a presunption, virtually, of -- given,

obviously, the jury's ability to | ook at no

ot her cause, the presunption that you shoul d
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be convicted of a higher standard, which is
mansl| aught er.

SENATOR DUANE: Thank you.

THE PRESI DENT: Does any ot her
menber wi sh to be heard on this bill?

Then the debate is cl osed.

Read the | ast section.

THE SECRETARY: Section 7. This
act shall take effect on the first day of
Novenber .

THE PRESI DENT: Call the roll

(The Secretary called the roll.)

THE PRESI DENT: Senat or Hevesi,
to explain your vote.

SENATOR HEVESI : Thank you, Madam
Presi dent .

I"mgoing to vote for this bill.
And the reason I'"'mgoing to do it is in
recognition of the fact that | just | earned,
that it's not currently a crinme just to drive
drunk and kill sonmebody. Which is startling,
to say the |east.

What | woul d suggest we shoul d do
here is have a stand-alone bill that says that

driving while intoxicated constitutes crimna
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negl i gence and t herefore becones the evidence
that you need to convict under the statutes
that we're discussing here today. |It's pretty
stunning that we don't have that type of |aw
on the books right now.

And because this bill, according to
t he sponsor and Senator Vol ker, would now
create a penalty for what we're tal king about,
which I and | believe that everybody else in
t his chanber believed existed, because
nobody -- (A) it's comon sense, and (B)
nobody contradi cted ne when | discussed it,
since it now creates the penalty by renoving
t he second el ement of crimnal negligence, so
now, if we pass this, presumably if you drive
drunk and kill sonmebody, you've commtted a
crinme, | support the bill

But, Madam President, this
hi ghl i ghts sone real |egislative problens that
we have in this house, in the other house, and
in the state.

| vote yes.

THE PRESI DENT: You will be so
recorded as voting in the affirmative, Senator

Hevesi .
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The Secretary will announce the
results.

THE SECRETARY: Ayes, 56. Nays,
1. Senator Duane recorded in the negative.

THE PRESI DENT: The bill is
passed.

Senat or Mei er.

SENATOR MEI ER: Madam Pr esi dent,
may we | ay aside the bal ance of the cal endar
for the day.

THE PRESI DENT: The remai ni ng
bills are laid aside, Senator.

SENATOR MEI ER: Madam Pr esi dent,
is there any housekeepi ng at the desk?

THE PRESI DENT: Yes, there is.

Senator Marcellino has a notion.

SENATOR MARCELLI NG, Madam
President, on page nunber 46 | offer the
fol |l owi ng anendnent to Senator Johnson's bill,
Cal endar Nunber 498, Senate Print Nunber 3346,
and ask that said bill retain its place on the
Thi rd Readi ng Cal endar.

THE PRESI DENT: The anendnent is
recei ved, Senator Marcellino, and the bill

will retain its place on the Third Readi ng
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Cal endar .
SENATOR MARCELLI NO Thank you
THE PRESI DENT: Senat or Mei er.
SENATOR MEI ER: Madam Pr esi dent,
there being no further business, | nove we

adj ourn until Mnday, May 7th, at 3:00 p.m,
i nterveni ng days being |egislative days.
THE PRESI DENT: The Senate stands
adj ourned until Mnday, May 7th, 3:00 p.m,
i nterveni ng days being |egislative days.
(Wher eupon, at 12:50 p.m, the

Senat e adj ourned.)

Candyco Transcri ption Service, Inc.




