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PROCEEDI NGS

THE PRESI DENT: The Senate will
pl ease cone to order

| ask everyone present to please
rise and repeat with nme the Pl edge of
Al 'l egi ance.

(Wher eupon, the assenbl age recited
the Pl edge of Allegiance to the Flag.)

THE PRESI DENT: In the absence of
clergy, may we each bow our heads in a nonent
of silence.

(Wher eupon, the assenbl age
respected a nonent of silence.)

THE PRESI DENT: Readi ng of the
Jour nal .

THE SECRETARY: In Senat e,
Monday, April 30th, the Senate net pursuant to
adj ournnent. The Journal of Friday, April 27,
was read and approved. On notion, Senate
adj our ned.

THE PRESI DENT: W t hout
obj ection, the Journal stands approved as
read.

Presentation of petitions.

Messages fromthe Assenbly.
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Messages fromthe Governor

Reports of standing conmttees.

Reports of select commttees.

Comuni cations and reports from
state officers.

Motions and resol utions.

Senat or Marcel lino.

SENATOR MARCELLI NO Thank you
Madam President. On behal f of Senator
Fuschill o, please place a sponsor's star on
Cal endar Nunber 173.

THE PRESI DENT: The bill is
starred, Senator Marcellino.

SENATOR MARCELLI NO Thank you

THE PRESI DENT: Senat or Skel os.
SENATOR SKELGCS: Madam Pr esi dent ,
there will be an i mMmedi ate neeting of the

Consuner Protection Commttee in the Majority
Conf erence Room

THE PRESI DENT: There will be an
i medi ate nmeeting of the Consumer Protection
Committee in the Majority Conference Room

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,

while we're on notions and resol uti ons, what
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woul d our day be wi thout recognizing Senator
Dol i nger and his daily notion.

THE PRESI DENT: Senat or Dol | i nger
i s hereby recogni zed.

SENATOR DOLLI NGER: For the daily
Journal, Madam President, | just give notice
of our intention to nove an anmendnent,
pursuant to Rule XI of the Senate Rul es, that
we'll add a new rule, XV, to create ethica
standards for nenbers, officers, and enpl oyees
of the Senate.

Today i s Tuesday; tonorrow shall be
Wednesday.

Thank you, Madam Presi dent.

THE PRESI DENT: Senat or
Dol I'i nger, the notice of anendnent is received
and will be filed in the Journal.

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
may we pl ease adopt the Resol ution Cal endar,
with the exception of Resolutions 1521, 1522,
1523, 1524, 1533, 1560, and 1569.

THE PRESI DENT: Al in favor of
accepting the Resolution Calendar, with the

stated exceptions, please signify by saying
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aye.

(Response of "Aye.")

THE PRESI DENT: Opposed, nay.

(No response.)

THE PRESI DENT: The Resol ution
Cal endar i s accepted.

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
may we pl ease take up Resol ution Nunber 1521,
by Senator Maziarz, have the title read, and
nove for its imredi ate adoption

THE PRESI DENT: The Secretary
wi Il read Resol ution Nunber 1521.

THE SECRETARY: By Senat or
Mazi arz, Legislative Resolution Number 1521,
menori al i zing the Honorabl e George E. Patak
to proclaimthe week of April 30 through
May 4, 2001, as El der Abuse Awareness Wek in
New York State.

THE PRESI DENT: Senat or Mazi ar z.

SENATOR MAZI ARZ: Thank you very
much, Madam Presi dent.

Yes, just very briefly -- we have a
| ot of business to do today -- | wanted to

suggest to ny coll eagues that they stop by
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the -- in the Iower level of the Legislative
Ofice Building, there are various displays by
several organizations fromthroughout the
state dealing with the issue of elder abuse
and recogni zing that el der abuse is a problem
in this state year-round, but that we want to
choose this week to spread the know edge and
the fact that there are many agenci es out
there that are willing to help victins of

el der abuse.

Thank you, Madam Presi dent.

THE PRESI DENT: The question is
on the resolution. Al in favor signify by
sayi ng aye.

(Response of "Aye.")

THE PRESI DENT: Opposed, nay.

(No response.)

THE PRESI DENT: The resolution is
adopt ed.

Senat or Skel os.

SENATOR SKELGCS: If we could take
up Resol ution Nunber 1522, by Senator Mazi arz,
have the title read, and nove for its
i mredi at e adopti on.

THE PRESI DENT: The Secretary
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w Il read.

THE SECRETARY: By Senat or
Mazi arz, Legislative Resolution Number 1522,
menori al i zi ng Governor CGeorge E. Pataki to
proclaimMay 1, 2001, as "Senior Citizen Day"
in the State of New York.

THE PRESI DENT: Senat or Mazi ar z.

SENATOR MAZI ARZ: Thank you,
Madam Pr esi dent .

| would also invite all of the
col | eagues in the Legislature to sign on as
cosponsors of the previous resolution and of
this particular resolution asking the Governor
to proclaimthis as Senior Citizen Day.

THE PRESI DENT: Any nmenber who
does not wish to be included on this
resol ution, please notify the desk.

The question is now on the
resolution. Al in favor signify by saying
aye.

(Response of "Aye.")

THE PRESI DENT: Opposed, nay.

(No response.)

THE PRESI DENT: The resolution is

adopt ed.
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Senat or Skel os, would you like to
open up Resol ution 1521 as wel|?

SENATOR SKELGCS: Anybody who
w shes not to be on the resolution should
notify the desk.

THE PRESI DENT: Thank you,
Senat or .

SENATOR SKELGCS: If we could take
up Resol ution Nunber 1523, by Senator Mazi arz,
have the title read, and nove for its
i mredi at e adopti on.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: By Senat or
Mazi arz, Legislative Resolution Number 1523,
menori al i zi ng Governor CGeorge E. Pataki to
proclaimMay as "Senior Citizens Month" in the

State of New York.

THE PRESI DENT: Senat or Mazi ar z.
SENATOR MAZI ARZ: Move the
resol ution.
THE PRESI DENT: The question is
on the resolution. Al in favor signify by

sayi ng aye.

(Response of "Aye.")
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THE PRESI DENT: Opposed, nay.

(No response.)

THE PRESI DENT: The resolution is
adopt ed.

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
if we could take up Resol ution Nunber 1524, by
Senator Maziarz, have it read in its entirety,
and nove for its inmediate adoption.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: By Senat or
Mazi arz, Legislative Resolution Number 1524,
honori ng Edward Pol i nski upon the occasi on of
hi s designation as recipient of the 2001 New
York State "Senior Citizen of the Year" Award
by the Tribes Hi Il Iroquois Senior Citizens.

"WHEREAS, Senior citizens bring a
weal th of experience and know edge to the
i ncreasingly active roles they play in today's
society. Their past contributions and future
participation are a vital part of, and
val uabl e asset to, the fabric of community
life and activity; and

"WHEREAS, This Legislative Body is
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justly proud to honor Edward Polinski upon the
occasi on of his designation as recipient of
the 2001 New York State 'Senior Citizen of the
Year' Award by the Tribes Hi Il Iroquois Senior
Citizens; and

"WHEREAS, Born on July 2, 1922,
Edward Pol i nski grew up and was educated in
the local schools, graduating in the class of
1940 from W1 bur Lynch Hi gh School, Ansterdam
New Yor K.

"From a young age, Edward Pol i nsk
showed a great deal of interest in his
community. One early endeavor was his
i nvol venent in his school's PTA, in which he
| ater becane a lifetinme nmenber.

"Edward Polinski is currently
serving as Chaplain of the Tribes H Il
I roquois Senior Citizens, and he is also
involved with all aspects of the organi zation.
In addition, he is an active nenber of the Sir
W liam Johnson Senior Citizens in Fort
Johnson; and

"WHEREAS, From the begi nni ng,
Edwar d Pol i nski becane i nvol ved doing charity

work for the Cerebral Pal sy Association and
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Li berty Enterprises, serving on its human
rights conmttee. Wile putting famly first,
he still finds time to volunteer at the
Sanford Honme for Elderly Wwnen, and the
Mont gonery Transitional Services, a nonprofit
agency offering residential facilities to the
mental ly chall enged, as a Board of Directors
menber. In addition, he's active at hospice;
and

"WHEREAS, An active nenber in his
church, Edward Polinski serves as Lector
during Mass and has been naned Eucharistic
Mnister for both St. Stanislaus and St.
Mary's churches; he nmakes visits and
adm ni sters Holy Comruni on and is an adm rabl e
representative of St. Mary's Hospital.

"Edward Polinski, a very active and
i ndustrious man, has inspired and enriched the
lives of his famly and friends through his
| ove and respect for others, generously
sharing the wi sdom gai ned over years of
experiencing life to its fullest; and

"WHEREAS, Wth himthroughout is
his wife of 50 years, Genevieve, and their

son, Lee, both of whomfeel privileged to be a
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part of his life and rejoice in his
achi evenents; and

"WHEREAS, It is the intent of this
Legi sl ative Body to publicly recognize and
commend t hose who have w tnessed and
contributed to the devel opnents and
achi evenments of our nation, state, and
comunities over the course of their
noteworthy lives; now, therefore, be it

"RESCLVED, That this Legislative
Body pause in its deliberations to honor
Edwar d Pol i nski upon the occasion of his
desi gnation as recipient of the 2001 New York
State 'Senior Citizen of the Year' Award by
the Tribes H Il Iroquois Senior Ctizens; and
be it further

"RESCLVED, That a copy of this
resolution, suitably engrossed, be transnitted
to Edward Poli nski."

THE PRESI DENT: Senat or Mazi ar z.

SENATOR MAZI ARZ: Thank you very
much, Madam Presi dent.

On behal f of Senator Bruno, | want
to wel cone our Senior Citizen of the Year for

2001, Edward Polinski, his wife, Gen, and son,
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Lee, here to the chanber this afternoon.

| also want to recognize ny
col | eagues fromthe other house, the chair of
the Assenbly Aging Conmittee, Assenblyman
St eve Engl ebright, and also the representative
of M. Polinski's honme district in the
Assenbl y, Assenbl yman Paul Tonko.

Qobvi ously, the Secretary read al
the acconplishnments of Ed Polinski. W were
very pleased today to visit the Governor's
mansi on, neet the Covernor's nother, have
| unch there today.

And at this time I'd Iike to yield
to my coll eague, Senator Farley, who

represents M. Polinski.

Thank you.
THE PRESI DENT: Senat or Farl ey.
SENATOR FARLEY: Thank you very

much, Senator Mazi arz.
| notice we have a nunber of future
senior citizens up in the gallery, youngsters.
You know, as the first chairman of
the Aging Commttee in the New York State
Senate -- and Senator Skel os was al so a forner

chai rman of this significant commttee -- we
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have been involved in choosing a | ot of Senior
Citizens of the Year. 1've seen a nunber of
peopl e that have come through with trenendous
credenti al s.

But Edward Polinski is a remarkable
man, a renmarkable person. A father of a
chal | enged son, Lee -- with his wife of 51
years, | believe, Gen -- Ed Polinski in from
Mont gonery County. He lives in Fort Johnson,
which is a suburb of Ansterdam And he's very
active in the Tribes H Il Iroquois Senior
Center and throughout the city of Ansterdam
i n organi zation after organi zation, such as
hospi ce, and so many hel ping the | ess
fortunate.

You know, he said something very
interesting. He said today, as he was
receiving the award, if he could bring a smle
to sonmebody's face that he's working with or
trying to help, it's nade his whol e day
conpl et e.

Ed Polinski is truly a nodel for
anybody and everybody to try to follow. He
was a farnmer and a Polish-Anerican. And

Anst erdam the city of -- | believe of his
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birth, at |east he went to Wl bur Lynch High
School -- really is proud of this man.
Everybody that knows hi mand knew of him said
that this is one of the nicest guys you ever
want to run across.

We're absolutely delighted -- as |
said earlier today, |'ve seen a |ot of Senior
Citizens of the Year being nom nated. This
fellow has to be one of the best that we've
ever nom nat ed.

Ed Polinski, we're very proud of
you. Congratulations. And we're proud of you

and your entire famly. Congratul ations.

(Appl ause.)
THE PRESI DENT: The question is
on the resolution. Al in favor signify by

sayi ng aye.
(Response of "Aye.")
THE PRESI DENT: Opposed, nay.

(No response.)

THE PRESI DENT: The resolution is
adopt ed.

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
there will be an i mMmedi ate neeting of the
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Soci al Services Conmittee in the Majority
Conf erence Room

THE PRESI DENT: There will be an
i medi ate neeting of the Social Services
Committee in the Majority Conference Room

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
if we could take up Resol ution Nunber 1569, by
Senat or Bal boni, have it read in its entirety,

and nove for its inmediate adoption.

THE PRESI DENT: The Secretary
will read Resol ution 1569.
THE SECRETARY: By Senat or

Bal boni, Legislative Resol ution Number 1569,
honoring Warren A. Werner upon the occasion of
hi s desi gnation as recipient of the 2001
"Qutstanding Contribution by a Senior Citizen"
Award by the Nassau County Departnment of
Senior Citizen Affairs.

"WHEREAS, Senior citizens bring a
weal th of experience and know edge to the
increasingly active roles they play in today's
society. Their past contributions and future
participation are a vital part of, and

val uabl e asset to, the fabric of commnity
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life and activity; and

"WHEREAS, Attendant to such concern
and fully in accord with its | ongstanding
traditions, it is the intent of this Assenbl ed
Body to honor Warren A. Wrner upon the
occasi on of his designation as recipient of
the 2001 ' Qutstanding Contri bution by a Seni or
Citizen' Award by the Nassau County Depart nent
of Senior Citizen Affairs; and

"WHEREAS, Warren A. Werner is the
qui ntessential volunteer. He is dedicated to
making |ife easier for those who are in need.

"Warren A. Werner's volunteer work
on the local level includes the North Shore
Hospital, where he is in charge of the
enmer gency room vol unteers; Tenpl e Emanuel ;
Grace Plaza Nursing Honme; Great Neck Police
Force; and the North Shore Aninmal League.

"At the county level, Warren A
Werner is involved with Meals on Weel s and
the Interfaith Nutrition Network, and he
transports seniors to and from doctors'
of fices; and

"WHEREAS, Warren A. Werner is also

active on the national level with B nai B rith
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and with the Veterans Administrations, for
whi ch he entertains veterans and brings them
treat; and

"WHEREAS, This 84-year-old nan sang
at the Martin Luther King Interfaith Service,
in a beautiful, full voice, a refrain that
typifies his life activities.

" Throughout his inpressive
lifetime, Warren A. Werner, a very active,
energetic, and industrious nan, has inspired
and enriched the lives of his famly, friends,
and col | eagues through his | ove and respect
for others, and through the w sdom whi ch cones
from many years of experiencing life to its
fullest; and

"WHEREAS, It is the sense of this
Assenbl ed Body that those who enhance the
vitality and wel |l -being of their conmunity and
have shown a | ong and sustained commtnent to
excel | ence certainly deserve to be recogni zed
and appl auded by all the citizens of the great
State of New York; now, therefore, be it

"RESCLVED, That this Legislative
Body pause in its deliberations to honor

Warren A. Werner upon the occasion of his
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desi gnation as recipient of the 2001
"Qutstanding Contribution by a Senior Citizen
Award by the Nassau County Departnment of
Senior Citizen Affairs, and be it further

"RESCLVED, that a copy of this
resolution, suitably engrossed, be transnitted
to Warren A. Werner."

THE PRESI DENT: Senat or Bal boni .

SENATOR BALBON : Yes, Madam
Presi dent, thank you.

It is an honor to rise today on the
Senate floor and to recogni ze soneone who
enriches the community as much as M. Werner
does.

What was not nentioned in the
resolution are two key aspects. One is that
M. Werner is a veteran, having survived the
horrific event in Wrld War I1. The Lord
record neant for you to do great things,
Warren. You have done those for the
comunity.

And, secondly, Rabbi Wodham of
Tenpl e Emanuel woul d never have |l et ne | eave
Albany if | did not stand and proclaimthis

day as a great day for G eat Neck and a great
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day for the Wrners.

M. President, thank you very nuch
for the opportunity. And | invite any of ny
col | eagues, go shake this man's hand. He has
done a trenendous anmount for the comunity, a
tremendous anmount for the state, and is a
wonderful United States citizen.

Thank you very nuch

ACTI NG PRESI DENT MARCELLI NO The
question is on the resolution. Al in favor
signi fy by saying aye.

(Response of "Aye.")

ACTI NG PRESI DENT MARCELLI NO:
Opposed, nay.

(No response.)

ACTI NG PRESI DENT MARCELLI NO The
resolution is passed.

Senat or Skel os.

SENATOR SKELGCS: M. President,
if we could call up Resolution Nunber 1560, by
Senat or Maziarz, have the title read, and nove
for its imredi ate adopti on.

ACTI NG PRESI DENT MARCELLI NO The
Secretary will read.

THE SECRETARY: By Senat or
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Mazi arz, Legislative Resolution Number 1560,
menori al i zi ng Governor CGeorge E. Pataki to
proclaimthe week of May 6 through 12, 2001,
as Brain Tunor Awareness Week in the State of
New Yor K.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Mazi ar z.

SENATOR MAZI ARZ: Thank you very
much, M. President.

| prom se, Senator Skelos, this is
the last resolution that | have today. Today.

Qovi ously, Brain Tunor Awareness
Week is very inmportant for individuals, to
encourage individuals to go out to be tested.
Brain tunors are the second | eadi ng cause of
cancer death for children under the age of 19
and the third | eadi ng cause of cancer death
for young adults ages 20 to 39.

In the United States, the overal
i ncidence of primary brain tunors is 11 to 12
per 100, 000 people. And the incidence of
brain tunors is increasing, especially anong
the elderly. Brain tunors are the second
fastest growi ng cause of cancer deaths anong

t hose over the age of 65.
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| woul d nove the resol ution
M. Chai r man.

ACTI NG PRESI DENT MARCELLI NO:
Thank you, Senator Maziarz. The question is
on the resolution. Al in favor signify by
sayi ng aye.

(Response of "Aye.")

ACTI NG PRESI DENT MARCELLI NO:
Opposed, nay.

(No response.)

ACTI NG PRESI DENT MARCELLI NO The
resolution is carried.

Senat or Skel os.

SENATOR SKELGCS: M. President,
if we could call up Resolution Nunmber 1533, by
Senator Centile, have the title read, and nove
for its imredi ate adopti on.

ACTI NG PRESI DENT MARCELLI NO The
Secretary will read.

THE SECRETARY: By Senat or
Gentile, Legislative Resolution Nunber 1533,
honori ng Kenneth Richter and his col |l eagues on
their safe return following their capture by
t he Peopl e's Republic of China.

ACTI NG PRESI DENT MARCELLI NO:
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Senator Centile.

SENATOR CGENTI LE: Thank you, M.
Presi dent .

Twenty-four crew nenbers of a U S
Navy spy plane were forced to nake an
energency | andi ng on Sunday, April 1, 2001,
of f a Chinese island during a routine
surveillance mssion. As we all know, the
U.S. Navy airplane was forced to nake that
| andi ng after colliding with a Chinese fighter
jet that was shadowing it.

On that plane, captured in the line
of duty, along with 23 other nenbers of the
crew, was U S. Navy Cryptic Technician Second
Cl ass Kenneth Richter, who was held prisoner
along with his fellow crew nenbers at the
Chi nese air base.

Kenneth Richter grew up in the
M dl and Beach section of Staten Island and is
the child of Marjorie and Ken Richter. He is
a 32-year-old Staten Island native, a graduate
of New Dorp Hi gh School, joined the Navy in
1995, was married in 1998 to Jan Richter, and
serves today as a U. S. navy cryptic

t echni ci an, second cl ass.
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He, along with his other crew
menbers, for 11 days were held on that Chinese
i sland during 11 days of negotiation between
the President and the Chinese officials. In
that time his sister, Barbara DeStefano, began
a yellow ri bbon canpaign on Staten Island to
rem nd the Chinese governnent about the U S
servicemen and wonen and their famlies, their
famlies that were so concerned about them
here in this country. Barbara net with
Congressnmen in Washington, D.C., to increase
the country's awareness about this issue.

And as we all know, on April 13th,
the crew nenbers, Kenneth Richter included,
returned to the United States. And we are
certainly grateful to the crew for their
service to their country and their steadfast
bravery. W wel cone back Kenneth Richter.

Al'l of Staten Island and certainly
the rest of the country is glad to see them
hone safely, and we're happy to have them
wel conme themto the arns of their famli es,
their friends, and their fellow Anericans.

Because this goes beyond Staten

I sl and -- Senator Marchi and | are cosponsors
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on this resolution. But obviously, because
this goes beyond the confines of Staten
Island, M. President, | would |ike to open up
this resolution to anyone here in the house.

ACTI NG PRESI DENT MARCELLI NO:

Thank you, Senator.

Senat or Skel os, with your
perm ssion, we would open the resolution to
all those wishing to be on it. And anyone who
does not wish to be on it, please notify the
chair.

Senat or Skel os.

SENATOR SKELGCS: M. President,
did we adopt that |ast resol ution?

ACTI NG PRESI DENT MARCELLI NO No,
we did not, Senator. [It's nmy error. Thank
you.

The question is on the resol ution.
Al'l in favor signify by saying aye.

(Response of "Aye.")

ACTI NG PRESI DENT MARCELLI NO:
Qpposed, nay.

(No response.)

ACTI NG PRESI DENT MARCELLI NO The

resolution is passed.
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Senat or Skel os.

SENATOR SKELGCS: M. President,
there's a privileged resolution at the desk by
Senat or Lack. Could we have the title read
and nmove for its inmedi ate adoption.

ACTI NG PRESI DENT MARCELLI NO The
Secretary will read.

THE SECRETARY: By Senator Lack,
Legi sl ati ve Resol uti on Number 1580,
menori al i zi ng Governor CGeorge E. Pataki to
proclaimMay 1, 2001, as Law Day in the State
of New York.

ACTI NG PRESI DENT MARCELLI NO The
question is on the resolution. Al in favor
signi fy by saying aye.

(Response of "Aye.")

ACTI NG PRESI DENT MARCELLI NO:
Qpposed, nay.

(No response.)

ACTI NG PRESI DENT MARCELLI NO The
resolution is passed.

Senat or Skel os.

SENATOR SKELGCS: M. President,
if we could go to the noncontroversia

cal endar.
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ACTI NG PRESI DENT MARCELLI NO The
Secretary will read the noncontroversia
cal endar.

THE SECRETARY: Cal endar Nunber
313, by Menber of the Assenbly Carrozza,
Assenbly Print Nunber 5259A, an act to amend
t he I nsurance Law.

SENATOR PATERSON: Lay it aside.

ACTI NG PRESI DENT MARCELLI NO The
bill is laid aside.

THE SECRETARY: Cal endar Nunber
351, by Senator LaValle, Senate Print 1879, an

act to anmend the CGeneral Municipal Law.

SENATOR PATERSON: Lay it aside,
pl ease.

ACTI NG PRESI DENT MARCELLI NO The
bill is laid aside.

THE SECRETARY: Cal endar Nunber
368, by Senator Kuhl, Senate Print 2122, an

act to anend the Vehicle and Traffic Law

SENATOR PATERSON: Lay it aside,
pl ease.

ACTI NG PRESI DENT MARCELLI NO The
bill is laid aside.

THE SECRETARY: Cal endar Nunber
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458, by Senator Bonacic, Senate Print 2271, an
act to amend the Crimnal Procedure Law.
SENATOR PATERSON: Lay that

asi de, please.

ACTI NG PRESI DENT MARCELLI NO The
bill is laid aside.
THE SECRETARY: Cal endar Nunber

461, by Senator M Gee, Senate Print 3009, an

act to anend the Crim nal Procedure Law.

SENATOR PATERSON: Lay it aside,
pl ease.

ACTI NG PRESI DENT MARCELLI NO The
bill is laid aside.

THE SECRETARY: Cal endar Nunber

462, by Senator Wight, Senate Print 3059, an
act -

SENATOR SKELGCS: Lay it aside for
the day at the request of the sponsor.

ACTI NG PRESI DENT MARCELLI NO The
bill is laid aside for the day at the request
of the sponsor.

THE SECRETARY: Cal endar Nunber
464, by Senator Maziarz, Senate Print 3279, an
act to amend the Penal Law.

SENATOR PATERSON: Lay that
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asi de, please.

ACTI NG PRESI DENT MARCELLI NO The
bill is laid aside.

THE SECRETARY: Cal endar Nunber
465, by Senator Kuhl, Senate Print 3337, an
act to amend Chapter 689.

SENATOR PATERSON: Lay it aside.

ACTI NG PRESI DENT MARCELLI NO The
bill is laid aside.

THE SECRETARY: Cal endar Nunber
556, by the Assenbly Conmittee on Rul es,
Assenbly Print Nunber 2599, an act to anend

t he Tax Law.

SENATOR PATERSON: Lay it aside,
pl ease.

ACTI NG PRESI DENT MARCELLI NO The
bill is laid aside.

THE SECRETARY: Cal endar Nunber
560, by Menber of the Assenbly Del Monte,
Assenbly Print Nunber 7221, an act to anend
t he Al coholic Beverage Control Law.

SENATOR PATERSON: Lay it aside.

ACTI NG PRESI DENT MARCELLI NO The
bill is laid aside.

Senat or Skel os, that concl udes the
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readi ng of the noncontroversial cal endar.

SENATOR SKELGCS: M. President,
if we could take up the controversial cal endar
at this tinme.

ACTI NG PRESI DENT MARCELLI NO The
Secretary will read the controversial cal endar
in the regul ar order.

THE SECRETARY: Cal endar Nunber
313, by Menber of the Assenbly Carrozza,
Assenbly Print Nunber 5259A, an act to amend
the Insurance Law, in relation to including
ref erences.

SENATOR HEVESI : Expl anati on.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Seward, an expl anation has been
requested of your bill.

SENATOR SEWARD: Thank you, M.
President. Timng is everything.

The bill before us woul d anend
various sections of the Insurance Law to nmake
sone techni cal amendnents that were
necessi tated because of a bill that we passed
| ast year -- in fact, it was Chapter 505 of
the Laws of 2000 -- which created a life

broker's |icense.
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Now, this bill includes a reference
to the term "broker," where appropriate, where
there are references to |life insurance

"agents," to ensure that simlar regul ations
exist for life agents as well as this new
category of |ife brokers.

Just as a neans of information,
now, the difference is, of course, an agent
generally works for a particular conmpany and,
mar ket s that conpany's products. 1In the
course of doing business, does | ook after the
i nterests, obviously, of their custonmers. But
primarily, they are responsible to and for the
interests of the conpany that they're
representi ng.

W created this broker's |license
| ast year so that a broker can represent the
interests of the insured and seek a variety of
products froma variety of conpanies, which
think is a very positive thing.

And this bill sinply nmakes sone
techni cal changes, because in |ast year's bil
we did not pick up, in all of the sections of
law, to inserting "broker"” in addition to the

word "agent" in various provisions of the
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I nsurance Law. This bill sinply makes those
techni cal corrections.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Hevesi .

SENATOR HEVESI : Thank you, M.
President. Wuld the sponsor please yield.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Seward, do you yield for a question?

SENATOR SEWARD: Certainly.

ACTI NG PRESI DENT MARCELLI NO He
yi el ds.

SENATOR HEVESI : Thank you.

Through you, M. President, just
for clarification's sake, there was no reason
why any reference to brokers were | eft out of
Chapter 505 of the Laws of 20007

SENATOR SEWARD: M. President, |
woul d describe it as an inadvertent omni ssion.

SENATOR HEVESI : kay. Thank
you. M. President, would the sponsor
continue to yield?

ACTI NG PRESI DENT MARCELLI NO:
Senat or Seward, do you continue to yield?

SENATOR SEWARD: Yes.

ACTI NG PRESI DENT MARCELLI NO He
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continues to yield, Senator.

SENATOR HEVESI : Thank you. |
fully appreciate trying to clean up
| egi sl ati on which we haven't been as perfect
on the first time around as we'd |ike.
There's no fault or shame in that.

["mjust curious to know, if we
were not to take this action, what's the
practical inplication of the | aw existing as
it was passed | ast year, as opposed to making
t hese changes?

In other words, did sone
ci rcunst ance occur which has al ready taken
pl ace after that | aw was enacted, or is there
sonme foreseeabl e incident that coul d occur
that woul d give additional cause for us to
have to remedy this technical problemtoday?

SENATOR SEWARD: vell, M.
President, the -- Chapter 505 of the Laws of
2000 have taken effect on April 1st, one nonth
ago. And because it is a brand-new statute,
the I nsurance Departnent has not, shall we
say, geared up, and there are none of these
new | i fe brokers out there as yet.

So we still have tinme, by passing
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this legislation, which has already passed the
Assenbly, to make these technical corrections
prior to having any practical inpact on these
prospective new brokers as well as their
clients.

If we were not to pass this
| egi slation, the inplications could be
summari zed in this way. The brokers woul d not
clearly be under the sane regul ations and
statutes in the Insurance Departnent which
govern the operation in their practice of
their profession out in the narketplace. And
| think it is inportant, as a -- frankly, as a
consuner protection to nmake sure that these
new cat egory of brokers are under the sane
rul es and regul ations, statutes, as the
agents.

SENATOR HEVESI : Thank you. M.
President, would the sponsor continue to
yi el d?

SENATOR SEWARD: Yes.

ACTI NG PRESI DENT MARCELLI NO: He
conti nues to yield.

SENATOR HEVESI : | just want to

be conpletely clear on this one point. The
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additional references to brokers in your

| egi sl ati on who are agents -- not agents, who
are individuals who are acting on behal f of
the insured, those individuals are

i ndi stingui shable fromthe category of

i ndividuals in Chapter 505, the life brokers?
O are there two separate and distinct

cat egories, brokers and |life brokers?

SENATOR SEWARD: M. President,
the legislation that we are consi deri ng today
woul d deal with the new category of life
broker. They would add -- wherever we see in
the Insurance Law a reference to a |life agent,
it will now say, under this legislation, a
life agent, comma, broker.

So we're adding the word "broker"
every tinme the word "agent" appears,
specifically in the category in ternms of life
and health. And the products that these
agents and brokers market are life insurance
products, annuities, and al so health insurance
products.

SENATOR HEVESI : Thank you, M.
President. Thank the sponsor.

ACTI NG PRESI DENT MARCELLI NG, Any
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ot her Senator wi shing to be heard on the bill?

Seei ng none, the debate is closed.

Read the | ast section.

THE SECRETARY: Section 18. This
act shall take effect on the sane date as
Chapter 505 of the Laws of 2000.

ACTI NG PRESI DENT MARCELLI NO:

Call the roll, please.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 54.

ACTI NG PRESI DENT MARCELLI NO The
bill is passed.

THE SECRETARY: Cal endar Nunber
351, by Senator LaValle, Senate Print 1879, an
act to anmend the CGeneral Municipal Law, in
relation to creating.

SENATOR LACHVAN: Expl anati on,
pl ease.

ACTI NG PRESI DENT MARCELLI NO:

Senat or LaVal l e, an expl anati on has been
request ed by Senat or Lachman.

SENATOR LAVALLE: Very sinply,
Senat or Lachman, this establishes and all ows
for the creation of a community devel opnent

agency for the township of Southanpton. And
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there are, within the State of New York, nany
town comunity devel opnent agenci es that have
been created by this Legislature over the

probably 30 or nore years.

That's it.
SENATOR LACHVAN: M. President,
t hrough you, will the distinguished Senator

yield for a question?

SENATOR LAVALLE: Yes.

ACTI NG PRESI DENT MARCELLI NO The
Senat or vyi el ds, Senator Lachman.

SENATOR LACHVAN: What is the
public invol vemrent that's necessary to
establish a conmunity devel opnent agency? |Is
there a public input?

SENATOR LAVALLE: Senator, as you
may know -- |'m not sure whether the
President, the presiding officer nentioned,
but there's a hone rule nessage as part of
this. Which neans that the locality, before
it takes an action to request this |egislation
of this body of the Legislature, must have its
| ocal approval.

So the | ocal elected nenbers, the

supervi sor and the council nenbers, have held
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public neetings in which the public
partici pates, have given their input. As well
as, by the way, in a community such as the
town of Sout hanpton, where there is a very
active | ocal newspaper, the Sout hanpton press
attends all of those neetings. And so the
proceedi ngs are well publicized. And at sone
neeti ngs, even Cabl evi sion.

And so the community is really in
touch, whether they are directly there

participating or through the |ocal nedia.

SENATOR LACHVAN: M. President,
will the Senator yield for one final question?
SENATOR LAVALLE: Yes.

ACTI NG PRESI DENT MARCELLI NO I
bel i eve he yiel ds.

SENATOR LACHVAN: What are the
sources of funding for those comunity
devel opnent agency projects?

SENATOR LAVALLE: State and
federal nonies that come in under various acts
created both at a state |level and a federa
| evel .

SENATOR LACHVAN: Not the county

| evel , but state and federal ?
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SENATOR LAVALLE: That is
correct.

And |''m not aware of whether -
there could be county contributions to various
projects. But in order for the town to
receive this, the conduit is the conmunity
devel opnent agency.

And the projects can be many. It
could be nonies that cone in for signage. W
have just such a project in the towm | |ive
in, in the town of Brookhaven, where they are
doi ng sonme signhage in the Ham et of Rocky
Poi nt .

It could be, as in the past, where
communi ty devel opment agency -- federal nonies
came in through the community devel oprment
agency to put in public water.

It could be for facing of
comercial facilities in downtown areas, or to
put lighting in to make curb or street
i mprovenents.

It's a whole nyriad of things that
communi ty devel opnent agenci es do.

SENATOR LACHVAN: Thank you

Senat or.
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On the bill, M. President.

ACTI NG PRESI DENT MARCELLI NO;
Senat or Lachman, on the bill.

SENATOR LACHVAN: Very briefly.

" mdelighted to support a good
pi ece of |egislation such as this.

Thank you.

ACTI NG PRESI DENT MARCELLI NO:
There is a home rul e nessage at the desk.

Senat or Onor at o.

SENATOR ONORATO M. President,
will the Senator yield for one question?

ACTI NG PRESI DENT MARCELLI NO:
Senator, will you yield?

SENATOR LAVALLE: Yes.

ACTI NG PRESI DENT MARCELLI NO The
Senat or vyi el ds.

SENATOR ONORATC Senat or
LaVal | e, how does the conmunity devel opnent
differ froma business inprovenent district?

SENATOR LAVALLE: A busi ness
i mprovenent district, or a BID, is once again
established by this Legislature as a request
of alocality. |It's a special district, and

t he busi nesses within that special district

Candyco Transcri ption Service, Inc.




6341

actual ly rai se noni es and expend t hem
according to the wi shes of the commercia
peopl e within a business inprovenent district.

It's entirely different. It's a
special district and is located within a
restricted area. The legislation we're
debating here is for an entire township,
wher eas a business inprovenent district is in
a locality.

Exanpl e, in the ham et of
Ri ver head, downtown Ri verhead, there's a
busi ness i nprovenent district. In the village
of Port Jefferson, where | live, there's a
busi ness i nprovenent district that is created
by the businesses that actually vote to create
the district, establish a budget, and expend
the noney on projects that the district
participants wish it to be spent on.

SENATOR ONORATC Thank you.

ACTI NG PRESI DENT MARCELLI NO Are
there any other Senators w shing to be heard?

Again, there is a honme rul e nessage
at the desk.

The Secretary will read the | ast

section, please.
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THE SECRETARY: Section 2. This
act shall take effect inmrediately.

ACTI NG PRESI DENT MARCELLI NO:
Call the roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 54.

ACTI NG PRESI DENT MARCELLI NO The
bill is passed.

THE SECRETARY: Cal endar Nunber
368, by Senator Kuhl, Senate Print 2122, an
act to anmend the Vehicle and Traffic Law, in
relation to authori zi ng.

SENATOR ONORATC Expl anati on,
pl ease.

ACTI NG PRESI DENT MARCELLI NO:

Senat or Kuhl, an expl anation has been

request ed.

SENATOR KUHL: This is a very
easy bill, M. President, to understand this
bill.

It would allow the issuance of a
second Purple Heart license plate to a Purple
Heart recipient, or his spouse, or her spouse,
for the sumof $15, normal registration fee.

ACTI NG PRESI DENT MARCELLI NG
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Senat or Onor at o.

SENATOR ONORATO M. President,
will the Senator yield to a couple of quick
guesti ons?

ACTI NG PRESI DENT MARCELLI NO:
Senat or Kuhl, do you yield to a question?

SENATOR KUHL: Yes.

ACTI NG PRESI DENT MARCELLI NO He
yi el ds, Senat or.

SENATOR ONORATO Senat or, what
is the demand basically now for the second set
of Purple Heart? Has there been a great dea
of demands nade for it?

SENATOR KUHL: Well, currently,
Senator, it's prohibited under law. So there
woul dn't be any demand. There would no record
of any request for a denmand.

SENATOR ONORATO If you'd
continue to yield.

ACTI NG PRESI DENT MARCELLI NO:

Senat or, do you continue to yield?

SENATOR KUHL: Yes.

ACTI NG PRESI DENT MARCELLI NO He
yi el ds.

SENATOR ONORATO. One | ast
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question, sir.

W now have nunerous types of
veterans' plates. Wuld this be nore
conpati ble with Senator Mrahan's bill that
will make it all uniformprices, Purple Heart,
a veteran of Vietnan? WII all these fees
have the sane charge to thenf

SENATOR KUHL: Yes, Senator.
Currently there's a $15 charge specifically
for this plate, just like there is for your
second Senate plate. Wich currently Purple
Heart recipients are not able to get.

So in this particular case, a
Purpl e Heart recipient would now be granted
the sane status that you have preferentially,
by being able to get a second plate. Except
that would just be a Senate 2 on your plate.

SENATOR ONORATC Thr ough you,
M. President, that wasn't what | nmeant. [|'m
not referring to the second plate of ours.

But is it conparable to the prices
that a veteran, a Vietnamveteran -- does that
|l i cense plate have the sane charge as the
Purple Heart will have?

SENATOR KUHL: | don't know that,
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Senator. Al | knowis the current charge is
for $15. This duplicates that sane charge for
t he second pl ate.

SENATOR ONORATC Thank you.

ACTI NG PRESI DENT MARCELLI NO Any
ot her Senators w shing to be heard?

Seei ng none, debate is cl osed.

Read the | ast section.

THE SECRETARY: Section 2. This

act shall take effect on the first day of

January.
ACTI NG PRESI DENT MARCELLI NO:
Call the roll, please.
(The Secretary called the roll.)
THE SECRETARY: Ayes, 55.
ACTI NG PRESI DENT MARCELLI NO The
bill is passed.
The Secretary will read.
THE SECRETARY: Cal endar Nunber

458, by Senator Bonacic, Senate Print 2271, an
act to anmend the Crimnal Procedure Law, in
relation to denial of recognizance.
SENATOR PATERSON: Expl anati on.
ACTI NG PRESI DENT MARCELLI NO:

Senat or Bonaci c, an expl anati on has been
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request ed by Senat or Paterson.

SENATOR BONACI C. Thank you, M.
Presi dent.

This legislation is intended to
amend the Crimnal Procedure Law in relation
to a denial of recognizance or bail in certain
cases. More specifically, it prevents the
pretrial release, on recogni zance or bail, of
persons charged with crines of violence -- and
there are 11 specific categories, and |']
read themto you shortly -- who have had
certain prior felony convictions or who are
charged with commtting a violent felony crine
while at liberty on recogni zance or bail for
anot her violent felony crine.

And it would prohibit the rel ease
of such individuals charged with violent
felony crines where their prior involvenent
with the crimnal justice system supports the
fact that the present charge is not an
i sol ated incident but rather an indication of
serious involvenent with violent felonious
conduct .

And the 11 categories specifically

woul d be nmurder one or two; aggravated assault
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on a police or peace officer; crimnal use of
a firearmin the first degree; arson one or
two; rape one; sodony one; attenpt to commit
any of the above; nmansl aughter one; robbery
one; burglary one; robbery two, when a third
party is injured or what appears to be the
di splay of a firearm and, |ast but not | east,
burglary two, where the defendant is arnmed or
causes injury to a third party or uses or
threatens the i medi ate use of a dangerous
weapon or di splays what appears to be a gun.
What we're trying to do with this
| egi sl ation, there's been a high incidence of
recidivismfor a violent felon who has been
convicted and is charged with a simlar
violent crinme in these 11 categories. W want
to get themoff the streets, and we want bai
to be denied in those specific instances.
There are safeguards to the
def endant to make sure that defendant is
entitled to a fair and speedy trial. The
l egislation calls for a trial within 60 days,
and that could be extended if the defendant
asks for a delay. The tine period is tolled,

and every 14 days the defendant could nake an
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application that he does not fall into the
category of this legislation and he shoul d be
entitled to bail under the |aws of the
Crimnal Procedure Law of the State of
New Yor K.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Pat erson.

SENATOR PATERSON: M. President,
i f Senator Bonacic would yield for sone
guesti ons.

ACTI NG PRESI DENT MARCELLI NO:
Senat or, do you yield?

SENATOR BONACI C. | woul d, yes,
Senat or Pat erson.

ACTI NG PRESI DENT MARCELLI NO He
yi el ds.

SENATOR PATERSON: Thank you, M.
Presi dent .

This takes nme back a | ong way, M.
President, but |I believe that over 15 years
ago, when | worked in the DA's office, our
conviction rate on these types of felonies
when we brought these cases to trial was about
somewhere between 65 and 70 percent. And when

we woul d cone back a second tine with a
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situation where we'd received a conviction the
first tinme, we were sonewhere between 75 and
80 percent.

So then ny question to Senator
Bonacic is, isn't it reasonable to assune that
even on the arrest for a first offense that
t he defendants in nost of these types of cases
are going to be found guilty?

SENATOR BONACI C. Vel l, every
i ndividual is presunmed to be innocent until
convi cted of a crine.

But 1'd Iike to point out an
i ncident that happened in Connecticut where an
i ndi vi dual was convicted of a violent felony
crime and then he got charged with anot her
crime specifically in one of these 11
categories, and while out on bail he killed a
9-year-old boy.

And had this |egislation been in
effect, he would have been incarcerated, never
havi ng an opportunity to inflict injury on any
i ndi vidual while waiting for a disposition of
t hat second viol ent felony charge.

SENATOR PATERSON: M. President,

I"d like to go over the facts of that case
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with Senator Bonacic. W don't have to do it
here. But that case took place in
Connecticut, it was actually an 8-year-old
boy, and his nother was also killed. And ny
understanding is that they were killed on
order of the defendant.

And it doesn't nmake the situation
any nore grave or any less tragic, and in no
way di mi ni shes from Senator Bonacic's point.
| understand what he's sayi ng.

But the question I'mraising with
Senator Bonacic is that if we presunme this
i nnocence the first tine, even though we
recei ve an overwhel m ng nunber of convictions,
what |'msaying is that between the first and
the second tine, based on the percentage of
convi ctions we can receive, how can we turn
the notion of the presunption of innocence on
its head because we think that we have a
pretty good idea that the defendant was
guilty?

SENATOR BONACI C: Ckay. |'Il
just take a second with you. W did an
anal ysis of recidivismbetween that first

fel ony conviction and the charge of the arrest
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for the second felony.

And this goes back -- and the
statistics I'mgoing to quote are fromthe
Cinton adm nistration. 1t was done back in
1994, and it was entitled "Pretrial Release of
Fel ony Defendants.” And there was a
recidivismrate of approximately 63 percent.

Now, you know, that may be
di fferent today, but ny presunption is that
there's still a high recidivismrate of that
sane defendant, in all likelihood, that he
woul d have been guilty the second time around.

SENATOR PATERSON: M. President,
| denmur to Senator Bonacic's conplaint. |
agree with everything he said. Not only -
"Il go further than that, Senator Bonacic, |
think there's an overwhel ming possibility that
they were guilty the second tine around. |'m
suggesting to you there's an overwhel m ng
possibility they were guilty the first tine
around.

Because in these type of
situations, based on the convictions that we
receive, that the police and the other |aw

enforcenent officials who nmade these arrests
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absol utely got the right wonan or the right
man. And in these cases | think it's, you
know, pretty reasonable to assune that they're
going to be found guilty.

But ny problemwth all of this is
that we have decided, starting with the Sixth
Anendnent to our Constitution and with other
codes that we put into our |aw enforcenent
procedures, that we're going to give these
i ndividual s the benefit of at |east getting a
trial before we determ ne that they're
actual ly guilty.

And that although in ny heart | am
conpletely with you on the issue of where
t hey' ve al ready been convicted, now they get
arrested again, we certainly have exacted sone
further infringements on defendants once
they're found guilty. W take away their
right to vote. There are certain things that
even when they | eave the correctional system
that we visit upon them So | can at | east
understand the first part of the |egislation.

But if a person was arrested for a
fel ony, such as one of the 11 that you

descri be, and while awaiting that trial is
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then arrested a second tinme, they haven't even
been convicted on the first conplaint and

we' re now taking that assunption and codi fying
it intothe law and forcing themto be held up
to possibly 180 days.

My question is, if they're found
not guilty on both charges, what do we give
t hem back for the 180 days?

SENATOR BONACI C: | take it that
you're certainly concerned with the
presunpti on of innocence, where one is charged
with a violent crinme, not yet convicted, then
he is charged with a second violent crinme but
still not convicted of the first. | think
that's your concern.

SENATOR PATERSON: Yes.

SENATOR BONACI C: Ckay. | think,
under our legislation, the district attorney
has to nmake a good-faith application to the
court that this is a person who neets the
conditions of this legislation, even though
t hey were never convicted of a felony the
first time. You know, where there's snoke,
there's fire.

And | know we're very protective of
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the constitutional rights of the presunption
of innocence. That's sonmething that is sacred
to all of us. But we tried to build in
safeguards to this legislation. |'ve already
tal ked about the every 14 days they can make
an application. There's got to be -- it has
to be tried in 60 days.

And the prosecution has to prove,
on a notion in this area, with clear and
convi nci ng evidence, that this particul ar
def endant neets the requirenents of the
| egi sl ati on.

So it's a judgnent call of the
district attorney, the prosecution, and the
judge, giving themthe power to deny bail if
there are two charges, although not one felony
conviction, in these 11 categories that 1've
descri bed.

Most of the time, though, and the
thrust of this legislation, is where there is
a prior violent felony conviction and we're
dealing with an individual who is charged, you
know, with an arrest a second tinme around in
one of these 11 categories.

SENATOR PATERSON: Thank you,
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Senat or Bonaci c.

M. President, on the bill.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Paterson, on the bill.

SENATOR PATERSON: That is the
easi est application the district attorney's
office will ever nmake. You won't even have to
have cl ear and convi nci ng evidence. Al you
have to show is that the person was arrested
the first time, they got arrested the second
time. There's nothing nore clear and
convincing than that. It would be an
open- and- shut case every tine. And it would
detain the defendant for up to 180 days.

Now, Senator Bonacic is very
responsi bl e, and he offers this legislation in
good faith. But | guarantee you if we pass
this legislation, sonmebody is going to turn up
here in the next couple of years and extend
this to if we have a reasonable belief that on
the first arrest that the defendant is guilty,
we'll detain themup to 180 days. And then we
will have totally destroyed the concept that
our Constitution provided for when it was

drafted over 200 years ago.
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Even in this legislation, we're
saying that -- as Senator Bonacic terned it -
that where there's snoke, there's fire. Boy,
if we had a crimnal justice systemthat
responded to where there's snoke, there's
fire, we would really have | ocked up a | ot of
peopl e who were appearing to be guilty, were
t hought to be guilty, were deened to be guilty
by the prosecutor, but were later found not to
be guilty.

There's nothing in this evidence
that actually denonstrates guilt on the part
of the defendant, only that they got arrested
before the trial for the first tine.

Now, as | said, |I'msynpathetic to
the notion that where there's been a previous
convi ction, that we m ght exact sone
puni shments on the defendant that extend past
their stay in the crimnal justice system
under st and t hat.

But it is still possibly in

violation of the Constituti on, because the

Constitution is very clear on what bail is
for. It's to guarantee the presence of the
def endant at the actual trial. It is not put
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there to punish the defendant. That is for
the result of the trial, if the defendant is
found guilty. That's the puni shnent stage.

Now, if the prosecutor wants to
make a good-faith argunent to the judge who is
ruling in the bail hearing that there is
evi dence that this individual is a danger to
the conmunity and wants to cite the previous
arrest, then in the discretion of the judge,
they m ght want to raise bail to such an
extent that they don't think the defendant
could neet it or remand the defendant w thout
bail. These are decisions that the judge can
make.

And Senat or Bonacic is talking
about good faith. But there's no good faith
when you wite a | aw that bounds the court by
what the prosecutor says is the prosecutor's
good faith.

What you've got to do at this point
is to handl e these cases in a case-by-case
situation so that if it's really kind of
sticking out that you have a predicate felon
on your hands, that the judge will take it

under his or her discretion to remand the
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def endant or set a very high bail

This | egislation doesn't do that.

It actually puts into law, it nandates that if
there's a previous arrest, you're going to sit
injail for up to possibly 180 days until you
get a trial. And should you be found not
guilty on both counts, too bad, because we

t hought that where there was snoke there was
fire. But we were wong, and you will spend
that time and m ght as well have exhausted siXx
nont hs of a sentence waiting for a trial.

That is exactly what our
foreparents were intendi ng when they put the
amendment in the Constitution in the first
pl ace.

| really think that this bill needs
to be voted down. It's bill that's a reaction
to the frustration that we all feel about what
def endants get to do when they're allowed to
run loose. But it's the frustration that we
all feel when we live in a denocracy. W al
know what the further anxieties would be if we
did not live in a denocracy.

| think this vote should be a no

vote, M. President.
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ACTI NG PRESI DENT MARCELLI NO:
Senat or Mont gonery.

SENATOR MONTGOMVERY: Yes, M.
President. | would |like to ask a coupl e of
questions of clarification of Senator Bonacic.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Bonacic, do you yield for a couple of

guesti ons?

SENATOR BONACI C: I will.

ACTI NG PRESI DENT MARCELLI NO He
yi el ds.

SENATOR MONTGOVERY: Yes, Senat or
Bonacic -- through you, M. President -- |I'm

just wondering, the law as it stands now in
situations simlar to what you' re addressing
in the legislation, does the judge currently
have the authority to set bail or to deny bai
or to set bail at a high enough level that it
can't be net, possibly?

SENATOR BONACI C: First of all,
there is no constitutional right to have bai
in our present |aw.

Under the present |aw, a Suprene
Court judge has the judicial discretion in the

interests of justice, after hearing fromthe
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prosecution, the defense attorney, what the
extenuating circunmstances are, whether to
grant bail or not to grant bail. |[If he grants
bail, he can grant it to the |evel that he
thinks is appropriate to protect or to ensure
that this defendant will appear again.

SENATOR MONTGOVERY: Al right.
Then, M. President, if Senator Bonacic would
conti nue.

ACTI NG PRESI DENT MARCELLI NO The
Senat or vyi el ds.

SENATOR BONACI C: Yes.

SENATOR MONTGOVERY: Al right.

So the current law, as it stands in
our state, it says under circunstances
prescribed in this article, a court, upon
application of a defendant charged with or
convi cted of an offense, is required or
authorized to order bail or recogni zance for
rel ease.

And so therefore what the bill
bef ore us does is renbves that authority as it
currently stands and, as in your |egislation,
it says that notw thstanding the provisions of

subdivision 1 of this section, when it appears
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that the defendant is a person who nust be
commtted to the custody of the sheriff, a
Superior Court judge may not order
recogni zance or bail

So in other words, you renove the
judicial discretion as it relates to setting
bai | and/or recogni zance.

SENATOR BONACI C: That is not

exactly correct.

SENATOR MONTGOVERY: No, it's
not? 1I'mnot reading this right?
SENATOR BONACI C: And | woul d

poi nt out on page 2 the specific |anguage, 10
to 14. And if I may, if a principal be
deternmined to be a person who nust be
commtted to the custody of the sheriff, the
court may neverthel ess i ssue an order
provi ding for recogni zance or bail, if it
further determ nes that the interest of
justice so demands and his reasons are put on
t he record.

So we don't mandate on -- the judge
still has that judicial discretion even in
those set of facts that you' ve descri bed.

It's not taken away from him
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SENATOR MONTGOVERY: So, M.
Presi dent, one |ast question.
ACTI NG PRESI DENT MARCELLI NO:

Senator, do you yield for one | ast question?

SENATOR BONACI C: | do.

ACTI NG PRESI DENT MARCELLI NO He
yi el ds.

SENATOR MONTGOVERY: Thank you,

Senat or Bonaci c.

So the fact of the matter is that
unl ess the situation neets the criteria as you
have established in this new | egislative
| anguage, the judge still has the authority to
ei ther deny or give recogni zance, deny bail or
set bail?

SENATOR BONACI C: That is
correct.

SENATOR MONTGOMVERY: But once it
neets the criteria established in your
| egi sl ati on, then the judge no | onger has
t hat .

SENATOR BONACI C: No, no, the
j udge al ways has the discretion.

It's just that we as a Legislature

are expressing legislative intent that we
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want -- we prefer bail be denied if there's
been a conviction of a violent felony, in 11
categories that |I've described, and there's an
arrest for a second one.

So that judge could still put that
def endant out on bail, but he'd better state
for all of the reasons why he is not follow ng
what our legislative intent is.

SENATOR MONTGOVERY: kay. Thank
you, Senator Bonacic.

Just briefly on the bill.

ACTI NG PRESI DENT MARCELLI NO:

Senat or Mont gonery, on the bill

SENATOR MONTGOMVERY: Yes, M.
President. It just appears that based on the
| anguage in -- at least in the -- on page 3 -

page 4, that there is the intent. And under
Section 530.10, page 3, line 39 -- line 42,
actually, it appears to nme that the intent of
Senator Bonacic's legislationis to
essentially establish a pretrial incarceration
that will perhaps in sone instances, as
Senat or Bonaci ¢ has said, may detain sonmeone
who may be inclined to do sonething el se.

But without question, it's
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certainly going to nean that people who are
charged will not have the ability to
adequately defend thensel ves, essentially,
because they have been detained prior to an
actual conviction or an opportunity to go to
court.

So I'mgoing to oppose this
| egislation. | think |I have voted no on
| egislation like this in the past, and | wl|
do so agai n today.

Thank you.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Schnei der man.

SENATOR SCHNEI DERMAN: Thank
you, M. President. On the bill.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Schnei derman, on the bill

SENATOR SCHNEI DERMAN: I
appreci ate the sponsor's responses to the
ot her questions. And | just want to make two
very brief points.

The first is that | think there's a
t remendous danger in using the sort of
predi ctive nethods of saying, well, the odds

of soneone who was convi cted once doi ng
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sonmet hing again -- | nean, you know, the
soci al sciences are becom ng very
sophisticated. And it is true that sone
peopl e are perhaps nore likely than others to
have conmtted crines.

But it is extraordinarily dangerous
to our system of the presunption of innocence
to inject that into the process. Those
factors are able to be considered by a judge
now. The need to nake them presunptions that
a judge would have to nove against in order to
grant bail does not seemto ne to be
over whel m ngly persuasive.

W have to be careful because there
are people who do say, you know, | ook, poor
children from broken hones are nore |ikely
than others to be crimnals. People expelled
fromschool, you know. | nean, the predictive
stuff is very, very troubl esone.

| appreciate all the infornmation
about recidivism |I'mvery famliar with it.
But the issue before us nowis are people
goi ng to have an opportunity to enjoy the
presunpti on of innocence, to be out on their

own, to help their lawers prepare their
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cases, all the things that go along with this.

And | respectfully submt that
there is a very powerful class bias built into
this sort of |egislation.

One of the nost renarkabl e hearings
| ever attended in nmy career as a | awer was a
hearing on bail in the United States District
Court for the Southern District of New York.
The def endant was Adnan Khashoggi, a Saud
arnms nerchant, who had been guilty of various
violations of law in the past and had nore
ability, I think, than anyone |'d ever seen in
nmy life to flee the jurisdiction. He had,
however, the best | awers noney could buy, and
he was rel eased on bail

| assure you that this sort of
presunption placed in the law will present a
severe di sadvantage to poor people attenpting
to wend their way through our crimnal justice
system The fact of the natter is we don't
provi de the resources for adequate defense for
poor defendants even at the trial stage and
the sentencing stage, nmuch less to do this
sort of a bail hearing, to provide the

information, to do the analysis, to conme up
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with the counterargunents. It's not there.

So essentially what we're saying is
this woul d make every poor defendant who cones
before the court nore |likely than not to be
denied bail, while the rich defendants who can
hire fancy | awyers -- |ike, you know, | used
to be -- can get out on bail. And | think
that this is just sonmething that really bears
cl oser scrutiny.

| understand the concern about
recidivismand the crine rate. But this is
something I think that really expands a cl ass
bias in our crimnal justice systemthat has
al ready grown to frightening proportions. And
| don't think that is sonething that is in the
i ntent of the sponsor or any of the supporters
of this bill, but I point it out because | do
think it is an issue that we are going to have
to address.

Il will vote no.

Thank you, M. President.

ACTI NG PRESI DENT MARCELLI NO:

Senat or Hevesi .
SENATOR HEVESI : M. President, |

will yield to Senator Duane.
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ACTI NG PRESI DENT MARCELLI NO e
have a list, but I think you were first.
SENATOR HEVESI : Ch, was | on it?
ACTI NG PRESI DENT MARCELLI NO:
Yes.
SENATOR HEVESI : Thank you. M.
President, would the sponsor please yield?
ACTI NG PRESI DENT MARCELLI NO:

Senat or Bonaci c, do you yiel d?

SENATOR BONACI C: I will.

ACTI NG PRESI DENT MARCELLI NO He
yi el ds.

SENATOR HEVESI : Thank you. |

notice that one of the crine categories that
was -
ACTI NG PRESI DENT MARCELLI NO:

Senat or, before you -- excuse nme for a second.
If we could just keep the
conversations down, please. There is a rising
hum meking it difficult for the stenographer.

Proceed, Senator.

SENATOR HEVESI : Thank you, M.
Presi dent .

| notice that in the group of
crimes for which this bill would be
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applicable, burglary in the first degree is

i ncluded. And this grouping of crines is what
we often see when we're discussing violent

f el oni es.

My question is -- and this has
al ways troubled ne, so maybe you can clarify
this -- what does burglary in the first degree
entail that justifies it being included with
these other crines as a violent felony?

SENATOR BONACI C. | just want to
check with counsel. | want to pull out the
Penal Code and read that to you specifically.

SENATOR HEVESI : Sure.

SENATOR BONACI C: ' ve di scussed
it with counsel, Senator Hevesi, and they
indicate that it's a B felony. 1It's entering
a dwelling at night. And because it's an
i nvasi on of one's hone at night, it warrants a
B felony, and that's why they put it into this
cat egory.

| can't say per se that it's the
essence of violence, but it's a nessage that
we don't want an individual to be going into
one's home at night, in all probability for an

act of violence, or not afraid of an act of
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violence if there is confrontati on.
SENATOR HEVESI : Thank you. M.

President, would the sponsor continue to

yi el d?

SENATOR BONACI C: I will.

ACTI NG PRESI DENT MARCELLI NO He
yi el ds.

SENATOR HEVESI : Thank you.

Perhaps this is a discussion for
anot her day, except that burglary in the first
degree is included here. M question to you
is the following. And | very much understand
our need to protect and deter people from
commtting burglaries. But if sonebody is a
burglar and this was their intention, ny
understanding is their central goal is not to
have any contact with an individual.

And in addition, if they do have
contact with an individual in the honme while
they are trying to rob the place, it's no
| onger burglary, it becones a robbery. |Is
t hat accurate?

SENATOR BONACI C: No. If | may,
I"d like to just point out a couple of things

to you of burglary, first degree.
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He or she goes into the hone with
intent to commt a crine, armed with
expl osi ves or a deadly weapon, or causes
physical injury or threatens the i medi ate use
of a dangerous instrunent or displays what
appears to be a pistol, gun, nachine gun.

So there are the ingredients for
that burglary in the first degree. And you
must prove an intent to commt a crine when
you go in there. GCkay? That's one of the
i ngredients, intent.

SENATOR HEVESI : M. President,
woul d t he sponsor continue to yield?

SENATOR BONACI C: [ will. |
will.

SENATOR HEVESI : According to
that definition, it is possible that sonebody
can be charged with burglary in the first
degree if they go into conmt that offense,
have a weapon on them but never cone into
contact with another individual.

So if | go sonmebody's house with a
gun late at night and | steal their stereo, |
can get charged with burglary in the first

degree; is that correct?
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SENATOR BONACI C: That is
correct.
SENATOR HEVESI : Ckay. M.

President, would the sponsor continue to

yi el d?

SENATOR BONACI C: I will.

SENATOR HEVESI : And agai n, maybe
this is a discussion for another tine. 1In ny

estimation, there is a very distinct
di fference between a violent felony, as al
the other crines |aid out here are, which by
definition have a face-to-face, one-on-one
interaction, violent interaction, threatening
interaction with the victim Burglary in the
first degree may have that, but it may not.
And ny problemw th the inclusion
of that in this legislation is that you could
have sonebody who is a recidivist burglar who
has never been convicted of any other violent
felony, and this person is now deni ed bail
And | want you to know | voted for this bil
in the past. But |I'mconcerned about that, as
"' m concerned about the inclusion of burglary
in the first degree as long as it doesn't

require that face-to-face interaction whenever
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we include violent felonies.

So ny question to you, to phrase
this as a question, is do you have a probl em
with this, or is this sonething that we may
want to specify in your bill that there nust
be a face-to-face interaction, threatening
interaction, with the first-degree burglary
convi cti on?

SENATOR BONACI C: I think we want
to make a public policy statenment that your
hone is sacred. It's a place where you live
wi th your spouse and your children. And when
someone cones into your hone at night with a
weapon, stop. You're going to be held
accountable, even if you're fortunate never to
see anybody in there and you | eave w t hout
that confrontation of violence. That's the
nessage we' re sendi ng.

SENATOR HEVESI : Thank you. M.
President, would the sponsor continue to
yi el d?

SENATOR BONACI C: I will.

ACTI NG PRESI DENT MARCELLI NO The
sponsor Yyi el ds.

SENATOR HEVESI : Thank you. |
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agree with that. And | probably woul d not
object to leaving that statute as it is for
the very reasons that you discuss.

But now we're putting it in the
cont ext of whether sonebody who commtted
burglary in the first degree and never had a
violent interaction or any interaction with an
i ndi vi dual, whether that person nowis able to
get out on bail or not.

But et nme ask you a different
question, and I'll just speak on the bill.

And again, | voted for this bill last year. |
understand the purpose of it. And I'mvery
much confortable with preventative detention
when there has been a violent felony
conviction on the first offense, with the
exception that we just discussed, first-degree
burgl ary when there was no interaction.

My question to you is -- and |
listened to Senator Paterson in his discussion
about an individual who is out on bail on his
own recogni zance, what have you, and has never
been convi cted of another crinme and now is
charged with another violent felony -- it

could be burglary in the first degree again,
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or both instances -- and now this person is
conpl etely denied the opportunity for bail

My question to you is, why is the
second pi ece necessary? Wiy do we have to put
the second provision in this bill which says
that if sonebody is out on bail, having been
accused but not yet convicted of a violent
felony, that that is one of the two triggers,
that if you then get charged with anot her one,
you can have preventative detention? Wy not
just leave it as a first conviction and then
t he second one we can do preventative
detention? Wat's the purpose of the second
one?

SENATOR BONACI C: | under st and
your concern. But | again come back to a
course of repetitive conduct of antisocial or
al rost crimnal behavior that a judge wll
make a decision on in his discretion.

| happen to think, in that fact
pattern that you set, | think nost judges
woul d allow bail. In that specific
burgl ary-first-degree arrest, no viol ence, no
confrontation, and then there's a second

arrest. Never a violent felony conviction, in

Candyco Transcri ption Service, Inc.




6376

your fact pattern.

That's a judicial discretion call
And we're not saying to the judge: Deny bail
W' re saying that we trust your judgnent,
| ooki ng at these kind of cases every day, and
you know what anti social behavior and crimnm na
activity is, and we'll trust you to do the
ri ght thing.

That's the only way | can answer

SENATOR HEVESI : Thank you. M.
President, one final question for the sponsor.
ACTI NG PRESI DENT MARCELLI NO

Does the sponsor yield for one final question?

SENATOR BONACI C: Yes.

ACTI NG PRESI DENT MARCELLI NO He
yi el ds.

SENATOR HEVESI : In the instance

where there has been a prior conviction for a
vi ol ent felony, under your |egislation the
judge is not nmandated to inpose preventative
detention? It is still, even in that
circunstance, fully discretionary?

SENATOR BONACI C: That is

correct.
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SENATOR HEVESI : Thank you,
Senat or Bonacic. Thank you, M. President.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Duane.

SENATOR DUANE: Thank you, M.
President. On the bill.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Duane, on the bill.

SENATOR DUANE: Thank you.

| was under the inpression that
refusing bail was only appropriate when there
was a flight risk. | think that there are
sharp constitutional issues regardi ng using
bail as a preventive detention tool. And it
either always is or at least in nost cases is
unconstitutional .

This bill may be crafted in such a
way that that's not the case, but | can't be
sure of that. And | would actually be very
interested to hear what people in the | aw
enforcenent and crimnal justice field had to
say about it. 1'd |ike to know what DAs had
to say, and judges, the Ofice of Court
Adm ni stration, Judge Kaye, Katie Lapp,

def ense attorneys, the New York State C vi
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Li berties Union, | would like to see what
their take on this bill is.

As | say, | thought that bail was
supposed to be used for people who are a
flight risk. 1'd like to know how many peopl e
were -- that this law would capture. It seens
to me that judges and DAs tend to know who is
a flight risk and who's not a flight risk, and
so to tie their hands is not a good idea.
tend to have faith in the crimnal justice
system insofar as | think that judges and DAs
try to do the right thing.

I think that we also run the risk
al though 1 don't know because there are no
statistics, of overfilling our local jails.
have no i dea how many people -- | nean, |'ve
heard anecdotes, but | don't have any hard
statistics about how nany people this | aw
woul d i npact and how many slots in our |oca
jails the people captured under this | aw woul d
be -- you know, what that woul d be.

| woul d have |iked to have heard
that in sonme kind of a hearing so that | could
hear what the Governor's crimnal justice

peopl e and judges and DAs and OCA had to say,
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but we don't really have that infornmation.

And so, lacking that, | think that
it's inmportant that we err on the side of
constitutionality and nmake it so that we do
continue to have bail as sonething that's used
regarding flight risk and not as puni shnment.
This feels to ne like it's having to do with
puni shment and not having to do with flight
risk. And | just think that that's not the
way that we shoul d be going here.

| woul d be open to other things.
just don't think that those of us here in the
chanber have that kind of expertise. | know
that | depend on what district attorneys have
to say about this and what OCA woul d have to
say about it. | would Iike to see what the
experts have to say about this.

| don't know whet her the Governor
woul d sign this bill into law. | don't know
whether this is a bill that has a real chance
of passing in the Assenbly. | nean, |
guess -- | nean, there aren't very many people
here in the chanber to see, you know, what's
going on with this. Mybe that shows what

that bill's chances are, that it's getting
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such a little bit of attention.

But, you know, whenever we foo
around with sonmeone's civil liberties,
whenever we tinker with the crimnal justice
system | think we run a big risk. And in the
absence of a really better direction, | would
recommend to ny col |l eagues that we vote no on
this.

Thank you, M. President.

ACTI NG PRESI DENT MARCELLI NO:

Thank you, Senator.

Are there any other Senators
wi shing to be heard on this bill?

Seei ng none, the debate is closed.

Read the | ast section.

THE SECRETARY: Section 11. This
act shall take effect on the first day of
January.

ACTI NG PRESI DENT MARCELLI NO:

Call the roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT MARCELLI NO:
Senat or Paterson, to explain his vote.

SENATOR PATERSON: M. President,

| listened in earnest to the di scussion
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bet ween Senat or Hevesi and Senat or Bonaci c.
And Senat or Bonaci c was saying to Senator
Hevesi: What we're saying is that we trust
the judge's discretion.

And perhaps we do trust the judge's
di scretion, but that's not what this bil
does. This bill mandates that if an
application is made, that if there was a
previous arrest for a felony and there's a
second arrest for a felony, because of this
bill, the judge's hands are tied. The
prosecutor has nmet the threshold, and
t herefore you have got to deny the bail

Now, bail is not a right. But one
of the reasons that it's not a right is
because it doesn't really involve a righteous
conduct. It involves ensuring the defendant's
presence for trial. And in those types of
situations, we have to understand that we are
really chall enging the presunption that is
vested in our Constitution that a person is
presuned i nnocent until proven guilty.

W cannot say that because, as a
reasonabl e set of circunstances or percentages

or that kind of thing, that it is -- that we
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have to obey it in that particul ar one case.
That particul ar one case can be di scharged by
that particular one judge that's sitting on
it. And all the information that Senator
Bonacic reveals in his bill can be reveal ed
right now, and the judge can reach the sane
deci sion on his or her own.

But to -- | vote no, M. President.

ACTI NG PRESI DENT MARCELLI NO:
Thank you, Senator Paterson. You will be
recorded in the negative.

Senat or Schnei derman, to explain
his vote.

SENATOR SCHNEI DERVAN: Thank you,
M. President.

| urge that the sponsor of this
bill -- whose, you know, sincerity | cannot
possi bly question on this matter -- and ot her
supporters deal seriously with the
i mplications of this |egislation and ot her
things that are comi ng before us this session
for the preexisting class prejudice in our
crimnal justice system

The | anguage that's been the

subject of a lot of this discussion is the
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statenent that everyone who cones before the
court under these -- neets these criteriais
going to be denied bail unless the court
deternmines that the interests of justice so
demand, and provided that the reasons therefor
be clearly stated upon the record.

| urge that the court is not going
to go out on its own and do that work, and
unl ess you have conpetent counsel representing
you to marshal the evidence for the court, to
make the case that the interests of justice
demand soneone get bail, you're not going to
get it. So what this is is a preventive
detention bill for poor New Yorkers. That's
all it is.

And | urge that in the rest of this
session every tinme we look at bills like this,
let's take a ook at the fact that we are
provi di ng woeful ly i nadequate funding for
| egal representation of the poorest anong us
in these situations.

| vote no.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Schneiderman will be recorded in the

negati ve.
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Announce the results, please.

THE SECRETARY: Those recorded in
t he negative on Cal endar Nunber 458 are
Senat ors Connor, Duane, Conzal ez,
Hassel | - Thonpson, Brown, Markowt z,
Mont gonery, Paterson, Santiago, Schnei derman,

and Stavisky. Ayes, 48. Nays, 11.

ACTI NG PRESI DENT MARCELLI NO The
bill is passed.
THE SECRETARY: Cal endar Nunber

461, by Senator M Gee, Senate Print 3009, an
act to anmend the Crimnal Procedure Law, in
relation to eligibility.

SENATOR DOLLI NGER: Expl anati on,
M. President.

ACTI NG PRESI DENT MARCELLI NO:
Senat or McCGee, an expl anati on has been
request ed.

SENATOR McGEE: Yes, sir. Thank
you, Sir.

Under the New York State | aw,
present New York State |aw, young people 16 to
18 years of age who have been charged with
crinmes are eligible to be treated as yout hf ul

of fenders. Yout hful offender treatnent
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provi des significant benefits to those youths,
since it vacates a crimnal conviction and
provi des a nore | enient sentence upon
convi cti on.

Every youth in this age category is
eligible for youthful offender treatnent
unl ess that youth is convicted of any of the
followi ng serious crinmes: A Cass A-1l or a
Class A-2 felony, an arned robbery in which a
firearmis used; the following violent B
felonies -- first-degree rape or first-degree
sodony, aggravated sexual assault and abuse,
previ ously convicted and sentenced for a
fel ony, previously adjudicated as a yout hful
of fender followi ng a felony conviction.

This | egi sl ation expands the
exceptions for youthful offenders eligible to
include all of Class B violent felonies. The
crinmes added by this bill frequently are
serious and involve a degree of harmto the
victimequal to or greater than the crines
already listed as exceptions to yout hful
of fender eligibility.

Anmong the crines which this bil

woul d add are attenpted second-degree mnurder;
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first-degree mansl aughter; first-degree
robbery and burglary if no firearmis used,
but which may involve the use of a dangerous
i nstrunment and nmay result in serious physica

injury to the victim second-degree arson; and

ki dnappi ng.

SENATOR DOLLI NGER: Thr ough you,
M. President, if the sponsor will yield for a
questi on.

SENATOR McGEE: Certainly.

ACTI NG PRESI DENT MARCELLI NO She
yi el ds, Senat or.

SENATOR DOLLI NGER: Thank you,
M. President.

Senator, as | understand this bill
this bill would establish a series of crines
for which youthful offender status could not
be granted under any circunstance. |s that
correct?

SENATOR McGEE: No, that's not
correct. That is not correct.

This bill, there is -- and in fact,
inthe bill itself it does say there are
exceptions, which gives the court discretion

to all ow yout hful offender status, of
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mtigating circunstances or because the
def endant was a minor participant in the
crine.

SENATOR DCLLI NGER: Ckay.
Through you, M. President, if the sponsor
will continue to yield.

SENATOR McGEE: Certainly.

ACTI NG PRESI DENT MARCELLI NO She
conti nues to yield.

SENATOR DCLLI NGER: As |
understand the way yout hful offender status
occurs, it's that the first critica
ingredient in making a determ nation is the
nature of the crime charged by the district
attorney. And so what you have is you have a
crinme has occurred, a charge is filed. |If the
charge is anong the charges that this bil
i nvol ves, then under those circunstances it
woul d be presuned they're not entitled to be
yout hful of fenders, and they woul d have the
burden of showi ng that they are qualified for
it.

My question is, doesn't that flip
the current statutory schene 180 degrees?

Isn'"t the way it works now that they're
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entitled to youthful offender status unless
the district attorney can show mtigating
ci rcunst ances of why they should be treated as
an adul t?

SENATOR McGEE: That's correct.

SENATOR DOLLI NGER: Thr ough you,
Madam President, if the Senator would continue
to yield.

ACTI NG PRESI DENT MARCELLI NO:
Excuse ne?

SENATOR DCLLI NGER: WIIl the
Senat or continue to yield?

ACTI NG PRESI DENT MARCELLI NO Ch.
Madam Pr esi dent ?

SENATOR DOLLI NGER: Excuse ne,
you're correct. M. President. | apol ogi ze.

ACTI NG PRESI DENT MARCELLI NO I
have a good | ens doctor for you.

Senator, will you yield?

SENATOR McGEE: Certainly, M.
President, | will continue to yield.

ACTI NG PRESI DENT MARCELLI NO:
Thank you, Senator, for your clarity of
vi si on.

SENATOR DOLLI NGER: Thank you,
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M. President.

Doesn't this bill really vest
tremendous discretion in resolving the issue
of youthful offender status solely in the
hands of the district attorney? Because it's
at the tine that they're charged, regardl ess
of what they' re eventually convicted of, that
will dictate whether they're a yout hful
of fender or treated as an adult.

SENATOR McGEE: My | ear ned
counsel -- I'mnot an attorney. You have an
advant age over ne.

SENATOR DOLLI NGER: | appreciate
that, Senator. |1'Il let you consult with your
counsel and -

SENATOR McGEE: Thank you.
You're very kind.

But ny attorney tells ne that the
convi ction determ nes whether they're a

yout hf ul of f ender.

SENATOR DOLLI NGER: Thr ough you,
M. President, if the sponsor will continue to
yi el d.

SENATOR McGEE: I will.

ACTI NG PRESI DENT MARCELLI NG, I
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believe she will continue to yield.

SENATOR DCLLI NGER: \%%
understanding is, and naybe |I'mincorrect on
this, that it's the youthful offender
adj udi cation is nade before conviction, that
the -- and ny question is, and the reason why
"' mconcerned, is does this allow the district
attorney, by the level of offense that he
charges, to in essence strip away the yout hful
of fender system and get theminto the adult
system and then that affects the -- what
happens in 95 percent of these cases, there's
a pl ea bargain.

And the question is whether it's a
pl ea under youthful offender or whether it's a
pl ea under the crimnal justice system for
adults. That's really ny question.

SENATOR McGEE: My under st andi ng
i s under Section 720.20 of the Crim nal
Procedure Law, Section 1: "And at the tinme of
pronounci ng sentence, the court mnust determ ne
whet her or not the eligible youth is a
yout hf ul of fender."

SENATOR DOLLI NGER: Thr ough you,

M. President, if the sponsor will continue to
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yi el d.

SENATOR McGEE: Absol utely.

ACTI NG PRESI DENT MARCELLI NO She
conti nues to yield.

SENATOR DCLLI NGER: If the
i ndi vi dual between ages 16 and 18 is charged
with one of the offenses in your |egislation,
do they negotiate with the district attorney
as a youthful offender or do they negotiate
with themas an adult during that process,
that period of tine after there's an
i ndi ctnment but before there's a trial? As
you, | know, Senator MGee, knows, nost of
us -- everybody knows, 95 percent or so of the
cases in this state, crimnal cases, are
resol ved t hrough pl ea bar gai ni ng.

My concern is, does this statute
change t he dynam cs of plea bargai ning for
t hose who are between 16 and 18 and char ged
with these offenses?

SENATOR McGEE: My under st andi ng
is it does not do so. And the thought behind
and the contention behind this legislationis
t hat young people who commit felony crines

shoul d not enjoy the benefits of yout hful
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of fender status. And that's exactly what this
does. It make nakes them atone for whatever
crinme they' ve conmtted.

SENATOR DCLLI NGER: Ckay. M.
President, just on the bill briefly.

ACTI NG PRESI DENT MARCELLI NO:

Senator Dollinger, on the bill briefly.

SENATOR DCOLLI NGER: The concern
have with this bill -- and | appreciate
Senator McGee's comments. | think |I've voted

for this in the past, and I'"mgoing to vote
for it again. But | do so with alittle nore
trepi dati on.

And the reason is because it seens
to me that the way this will work in actual
effect in the courts of this state is that you
wi || have soneone who is eligible for youthful
of fender status between 16 and 18, they w |
be charged with a crinme, the new brand of
crime, the new version of crinme that Senator
McGee is now including. W are expanding the
definition fromcertain crines to other crines
as wel | .

Wll, during the initial indictnent

phase, as oftentinmes happens, there will be a
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di scussi on between the district attorney and
t he defense counsel as to whether they will be
treated as a yout hful offender or whether
they'll be treated in the adult crimna
justice system Because that will becone part
of the negotiation over the appropriate plea
bar gai n.

And ny concern is that what this
| egislation in essence does is it alters the
dynam c of that plea bargai ning because it
says to the person, the young person between
16 and 18, we're going to presune that if
you're convicted of these crimes or found
guilty of these crinmes, you will be treated as
an adult. And as a consequence, we're going
to deal with you under the adult crimna
justice system

The effect of those heavier
penalties is going to be that nore and nore
juveniles who are between 16 and 18 -- we can
have a debate about whether they stil
constitute juveniles at that age. But
nonet hel ess, we have to be sensitive to
altering the plea bargaining process with

respect to those people between 16 and 18.
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What this bill does is it changes
t he dynami cs of 95 percent of the crimna

cases that involve those between 16 and 18.

Senator McCGee, | went along with
this last year. I'mstill willing to go al ong
with it. But I still think that any tine we

tinker with that process of plea bargaining,
we have to be sensitive to the fact that we're
putting a greater onus on the defendant during
the period of time before their guilt or
i nnocence has been adjudi cated, during the
pl ea bargai ni ng phase, which may result in
them being nore likely to be treated in the
adult crimnal justice systemrather than the
yout hful of fender system

| understand that's the genera
poi nt of your bill, to make that nore likely.
But at the sane tinme, we may be pushing nore
and nore yout hful offenders who deserve sone
yout hful offender treatnment into the adult
crimnal justice system

|"msensitive to the fact that
these are serious crinmes and that these are
serious behaviors, but |I'mnot convinced. And

["1l withhold judgnent until maybe next year,
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if this bill conmes back, to see what the
impact is on altering the dynam cs of plea
bargaining for crimnal justice defendants
bet ween 16 and 18.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Duane.

SENATOR DUANE: Thank you, M.
President. |f the sponsor would yield,
pl ease.

ACTI NG PRESI DENT MARCELLI NO:
Senator McCGee, will you yield?

SENATOR McGEE: Certainly.

ACTI NG PRESI DENT MARCELLI NO She
yi el ds.

SENATOR DUANE: Thank you.

| was wonderi ng whet her the sponsor
is aware that in nost states in the nation
young peopl e accused of a crinme start in
famly court and the famly court judge makes
t he deci si on about whether or not that case
should go to crimnal court or stay within the
famly court's jurisdiction.

SENATOR McCGEE: No, | was not
awar e.

SENATOR DUANE: And |' m wonderi ng
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if the sponsor was aware that in New York
State, not so nany years ago, the decision was
made -- frankly, a decision | disagree wth,
but so be it -- the legislators in their
w sdom deci ded to have these cases start in
the crimnal courts and have the crimna
court judge deci de whether or not to keep them
or send themto Fam |y Court.

SENATOR McGEE: Are you speaki ng
of the laws in New York State or other states?

SENATOR DUANE: "' m now, through
you, M. President, speaking of the law in
New York State.

SENATOR McGEE: My under st andi ng,
in the laws of New York State, if they're 16
to 18 years of age, they don't go to Famly
Court.

SENATOR DUANE: That is correct.

ACTI NG PRESI DENT MARCELLI NO Now
that we agree, can we read the |ast section?

Just trying.

SENATOR DUANE: Through you, M.
President, if the sponsor would continue to
yi el d.

ACTI NG PRESI DENT MARCELLI NO:
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Does the sponsor continue to yield?

SENATOR McGEE: Certainly, M.
Presi dent .

ACTI NG PRESI DENT MARCELLI NO She
yi el ds.

SENATOR DUANE: Vll, in light of
the fact that nost states have these cases
start in famly court and have the famly
court judges make the deternination about
whet her the case should proceed there or in
crimnal court and New York State, already
trying to nake their | aws agai nst young people
har sher, decided to put themin crimnal court
first, where judges don't have nuch experience
wor ki ng with youthful offenders, if perhaps
t he sponsor believes that the intent at that
time was to give the New York State crim nal
justice systema harsher aspect to it for
yout hful offenders than other states, and if
that maybe was an intention which we don't
really need to build upon.

SENATOR McGEE: M. President,

t hrough you, | would say quite honestly that
perhaps they are a little nore stringent,

Senator, but these are very serious crinmes
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that they're being asked to atone for or to
answer to, and these are crines that

whet her -- whatever their age is, from1l6 to
18 years of age, are serious crinmes that have
inflicted harmon other people, and at that
age they shoul d be responsi bl e.

SENATOR DUANE: And t hrough you,
M. President, if the sponsor would continue
to yield.

ACTI NG PRESI DENT MARCELLI NO:

W1l the sponsor continue to yield?

SENATOR McGEE: Absol utely.

ACTI NG PRESI DENT MARCELLI NO:
Absol utely.

SENATOR DUANE: I s the sponsor
questioni ng the deci sion-naking by the
majority of judges in the state on howto
handl e t hese cases?

SENATOR McGEE: I woul d never
question the judges, thank you very nuch, sir.

SENATOR DUANE: Then t hrough you,
M. President, is the sponsor questioning
district attorneys' work on these cases?

SENATOR McGEE: | don't see

anywhere in the bill where that question would
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even ari se.

What | am saying to you is that
there are certain anmounts of heinous crines,
if you will, that 16 to 18 years of age
peopl e, that there are exceptions for themto
seek youthful status. | amnerely extending
t he pool of what those crines are. That's
what |'masking this bill to do.

There is a discretion they can -
in fact, the court has a discretion to allow
yout hful offender status to those individuals
under mtigating circunstances who play a
mnor role in the crine.

SENATOR DUANE: Through you, M.
President, if the sponsor would continue to
yi el d.

ACTI NG PRESI DENT MARCELLI NO:

Does the sponsor yield?

SENATOR McCGEE: Sur e.

ACTI NG PRESI DENT MARCELLI NO She
conti nues to yield.

SENATOR DUANE: "' mwondering if
t he sponsor has nunbers on young peopl e who
have been treated too lightly in the crimna

justice systemand thereby we need to change
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this law to nmake it so that judges' hands are
tied on howto treat these defendants.

SENATOR McGEE: No, sir, | don't
have any figures available right now. But I
can certainly cite you at | east two cases
where it woul d appear within my own district.
So I don't have any nunbers for you, no, |
don't.

SENATOR DUANE: Through you, M.
President, if the sponsor would continue to
yi el d.

SENATOR McGEE: Certainly.

ACTI NG PRESI DENT MARCELLI NO I
bel i eve she continues to yield, Senator.

SENATOR DUANE: The sponsor
believes that there are two cases in her area
of the state where a yout hful offender was
gi ven yout hful offender treatnent and the
judge made a terrible m stake by all ow ng that
to happen?

ACTI NG PRESI DENT MARCELLI NO I
believe that's what the sponsor said earlier,
Senator. The chair heard that.

SENATOR DUANE: ["mjust trying

to -
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SENATOR McCGEE: ' msorry, was
there a question involved there? | didn't
hear the question.

ACTI NG PRESI DENT MARCELLI NO I
t hought you were asking for a repeat of her
stat enment -

SENATOR DUANE: There was a
comment, but | didn't hear a question.

ACTI NG PRESI DENT MARCELLI NO The
chair did hear her nake that sane statenent.

| believe she yields for another
questi on.

SENATOR McGEE: Wul d you care to
repeat what you just said?

SENATOR DUANE: Yes. My
understanding is that the sponsor said that
there were two cases in her area of the state
where a judge nade an egregi ous error and
granted yout hful offender status to two young
peopl e and the sponsor believes that the judge
shoul d have been forced to treat themin the
crimnal court as adults.

SENATOR McGEE: | don't believe
that's what | said, Senator. What | said was

that there were sone cases where these
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addi tional crinmes would be added to which
woul d then make that a part of the bill

So I"'mnot sure that you're
under st andi ng what |1'msaying. |'mtaking
those things that already are exceptions to
yout hful of fenders and now | am addi ng anot her
pool. And so therefore that's what this bil
does.

SENATOR DUANE: Through you, M.
President, if the sponsor would continue to
yi el d.

ACTI NG PRESI DENT MARCELLI NO Do
you continue to yield, Senator?

SENATOR McGEE: M1 hmm

ACTI NG PRESI DENT MARCELLI NO She
does.

SENATOR DUANE: Just to clarify,
is the sponsor saying that the judge was not
allowed to treat these offenders as adults or
the judge chose not to treat them as adults?

SENATOR McGEE: |'"msaying that's

correct, they were not allowed to treat them

as -- well, are you asking ne, nunber one,
if -- repeat your question, sir.
SENATOR DUANE: I s the sponsor
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mai ntai ning that the judge in these cases was
prohibited fromtreating the offenders as
adults in the crimnal justice systenf

SENATOR McGEE: No, they were
gi ven yout hful offender status because these
are not exceptions to the youthful offender
status. If that's what you're saying.

l"msaying to you | want these
crines to be put in a pool that these peopl e,
these individuals 16 to 18 years of age, would
have not -- could not be granted yout hful
of fender status. | think that's relatively
clear in the bill.

SENATOR DUANE: Through you, M.
President, if the sponsor would continue to
yi el d.

SENATOR McGEE: I will.

ACTI NG PRESI DENT MARCELLI NO She
yi el ds.

SENATOR DUANE: But just to be as
clear as | can about ny question, in these
cases the judge could have, because he or she
was not prohibited fromtreating these
def endants as adul ts.

SENATOR M CGEE: Yes, that is
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correct. I'msorry.

SENATOR DUANE: Through you, M.
President, if the sponsor would continue to
yi el d.

ACTI NG PRESI DENT MARCELLI NO:
WIIl you continue to yield, Senator MCee?

SENATOR McGEE: Certainly.

ACTI NG PRESI DENT MARCELLI NO She
will.

SENATOR DUANE: | have no nenos
i n support or in opposition to this piece of
| egislation. |I'mwondering if the State
District Attorneys have a position on it.

SENATOR McCGEE: W're not aware
of anything. This bill has been submtted for
several years in a row, | believe.

SENATOR DUANE: And t hrough you,
M. President, if the sponsor would continue
to yield.

ACTI NG PRESI DENT MARCELLI NO The
sponsor Yyi el ds.

SENATOR DUANE: In the seven
years that this bill has conme before the
Senate, has it had an Assenbly sponsor?

SENATOR M CGEE: |*'mnot aware of
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one. |'ve only carried it, | believe, for,
what, three years now? So |'m not aware of
any previous Assenbly sponsor.

SENATOR DUANE: And t hrough you,
M. President, if the sponsor would continue
to yield.

ACTI NG PRESI DENT MARCELLI NO:
Senat or McCee?

SENATOR McGEE: Certainly.

ACTI NG PRESI DENT MARCELLI NO She
conti nues to yield.

SENATOR DUANE: Has t he
Governor's office of crimnal justice taken a
position on this bill yet?

SENATOR McGEE: | don't think so.
Not to ny know edge.

SENATOR DUANE: Thank you, M.
President. Thank you.

SENATOR McGEE: You' re wel cone.

SENATOR DUANE: On the bill.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Duane, on the bill.

SENATOR DUANE: Thank you. As
many of you know, | often take the position

here that we should not tie the hands of
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district attorneys and judges. | believe that
judicial discretion and | eaving district
attorneys sone | eeway on how it is that they
want to charge people on crines, in concert
with a judge and, frankly, w th defense
attorneys, is actually a very good thing.

["mtroubled at the trend that we
have of treating nore young people as adults.
Many experts in the field of juvenile justice
woul d say as it is New York State has nmade a
bi g m stake by having these cases start in
crimnal court. Crimnal court judges
actually don't have very nuch experience with
young people. They are generally not aware of
alternatives to incarceration which the Fam |y
Courts use to try to dissuade young peopl e
fromecrine.

Young people going into the
crimnal justice systemrather than to the
juvenile justice system have a nuch hi gher
recidivismrate. They tend to graduate not
fromschool, but they tend to graduate to
wor se and sonetinmes nore violent crine.

Tragically, and I think when you

| ook at who it is that supports this
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| egislation -- DAs, juvenile justice experts,
certainly the entire Assenbly, none of these
people think that this bill is a particularly
good idea. | think that a case could be made
in and of itself that it's not a good idea to
have t hese cases start in crimnal court to
begin wth.

My understanding is -- or |
shoul dn't say ny understanding, ny opinion is
that the reason we have these cases start in
crimnal court had to do with one particularly
hei nous crine that happened several years ago
in New York State. And the Legislature, in
its rush to look like it was doi ng sonethi ng
on juvenile justice, passed legislation to
have these young people go to crinmnal courts
rather than to Famly Court. | think we made
a grave m st ake.

So in and of itself, having these
cases go to crimnal court is harsh. And to
try to harshen themup even nore | think is
doing all of us a big disservice. As | say,
there is not one study that shows anything but
there's trenmendous harmin maki ng young people

go through the adult crimnal justice system
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Qur Family Court systemis far better able to
deal with the issue of crimnal behavior in
young people and in fact to thwart it in the
future.

And even though there aren't many
peopl e here in the chanber to listen to this,
though it's an inportant issue how we treat
our young people who are not old enough for
vote for us one way or the other, | think that
we woul d do a big disservice by voting yes on
this legislation, and | urge ny coll eagues, in
the interests of nmaking a good crin na
justice systemand a good juvenile justice
system to vote no on this and |l et judges and
DAs do their jobs.

Thank you, M. President.

ACTI NG PRESI DENT MARCELLI NO:

Thank you, Senator.

Are there any other Senators
wi shing to be heard on this bill?

Seei ng none, debate is cl osed.

Read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect on the first day of

Novemnber .

Candyco Transcri ption Service, Inc.




6409

ACTI NG PRESI DENT MARCELLI NO:
Call the roll, please.
(The Secretary called the roll.)
THE SECRETARY: Those recorded in
t he negative on Cal endar Nunber 461 are

Senat ors Brown, Duane, and Montgonery. Ayes,

56. Nays, 3.

ACTI NG PRESI DENT MARCELLI NO The
bill is passed.

THE SECRETARY: Cal endar Nunber

464, by Senator Maziarz, Senate Print 3279, an
act to anmend the Penal Law, in relation to
creating definitions.

SENATOR DOLLI NGER: Expl anati on.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Mazi arz, an expl anati on has been
requested of your bill.

SENATOR NMAZI ARZ: ' msorry,
could you tell me what cal endar nunber this
was agai n, please?

ACTI NG PRESI DENT MARCELLI NO:

Cal endar Nunber 464, Senator.

SENATOR MAZI ARZ: Yes, this

| egi sl ati on was brought to ne by the New York

State District Attorneys Association, the
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el der abuse committee.

This bill anends the sections of
the Penal Law to include the crinme of
financial exploitation of the elderly by
anmendi ng the | arceny section of the Penal Law.

This bill defines the term
"mental |y disabled" and "nentally
i ncapacitated” within the statute. It also
anmends the Penal Law, which defines a w ongful
taking, to include thefts by defendants who
know or have reason to know that the victins
suffer froma nental disability or incapacity.

Thank you, M. President.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Dol | i nger.

SENATOR DCLLI NGER: WIl the
sponsor yield to just one question, M.

Presi dent ?

ACTI NG PRESI DENT MARCELLI NO:
Senator, would you yield for a question?

SENATOR MAZI ARZ: Certainly, M.
Presi dent .

ACTI NG PRESI DENT MARCELLI NO The
Senat or vyi el ds.

SENATOR DOLLI NGER: The breach of
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trust kind of issues that this bill is
designed to get at, do you have any report or
any i nformation about the extent to which
t hose probl ens have cropped up in New York? |
know there's a | ot of anecdotal evidence, but
is there any quantifiabl e evidence?

SENATOR MAZI ARZ: Actually, 1I'm
gl ad you asked that question, Senator
Dol linger. 1It's one of the few questions you
asked that I'mreally glad that you can -

SENATOR DCLLI NGER: | have
ot hers, but you nmay not want -

SENATOR MAZI ARZ: Well, you said
one.

But | do have a report froma
Eugene R Kelly, who is the deputy district
attorney under Charles Hynes, the District
Attorney of Kings County. He is the deputy in
charge of their Senior Affairs Bureau, and he
does have a report which I will make avail abl e
to you, Senator

SENATOR DOLLI NGER: kay. Just
briefly on the bill, M. President.

ACTI NG PRESI DENT MARCELLI NO:

Senator Dol linger, on the bill.
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SENATOR DOLLI NCER: Thi s issue of
the financial exploitation of the elderly, I'm
not famliar with all of the terns of it. 1'd
sinply say this. | think that Senator Mziarz

hits on a critical issue.

In my own experience as a private
trial lawer, | find that oftentinmes the
bi ggest problemis financial services,
br oker age houses and i nsurance, that elderly
peopl e who can understand that they need to
keep their noney in bank accounts and are
famliar with bank accounts and savi ngs
accounts, when they get into the sophisticated
worl d of financial investnments and the
appropri ateness of certain investnments such as
i nsurance policies, termpolicies, and life
policies, these can be extrenely difficult for
el derly people to deal wth.

And | think any step we take that
says we're going to give thema special status
under the law and protect themfromthis
egregi ous formof elderly abuse or taking
advant age of their financial circunstances, |
think it's a step in the right direction.

So I'll be supporting Senator
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Maziarz's bill.

ACTI NG PRESI DENT MARCELLI NO;
Senat or Hevesi .

SENATOR HEVESI : Thank you, M.
President. Wuld the sponsor yield?

ACTI NG PRESI DENT MARCELLI NO:
Senat or Maziarz, do you yiel d?

SENATOR MAZI ARZ: Certainly, M.
Presi dent .

ACTI NG PRESI DENT MARCELLI NO He
yi el ds, Senat or Hevesi .

SENATOR HEVESI : Thank you.

Through you, M. President. | just
have one question on the |language in this
| egislation. And it may not render sufficient
harmto the legislation that | would vote no,
but it does beg the question.

If | can just draw your attention
to the final section in your bill, which is
the affirmative defense section, where you
indicate in any prosecution for |arceny
comm tted by trespassery, taking or
enbezzl ement froma nentally disabled or
mental ly i ncapacitated person, it's an

affirmati ve defense if the defendant
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appropriated such property in the course of
renderi ng assi stance which benefited such
person in the managenent of his or her affairs
and the value is commensurate with the benefit
conferred.

My question to you is, why is that
section necessary at all? Because if the
provi sions of the affirmative defense exi sted,
then the individual who is being accused did
not in fact commt |larceny at all

ACTI NG PRESI DENT MARCELLI NO:
Senat or Mazi arz, before you answer, can we
just have a little order in the house, please.

SENATOR MAZ| ARZ: ["mtold by
counsel that the defendant would have to show
that he received a benefit, as defined, froma
perch who is defined as being nentally
i ncapacitated. And that is the way that the
District Attorneys Association actually
reconmended that the bill be witten.

SENATOR HEVESI : M. President,
woul d the sponsor yield for an additiona
questi on?

SENATOR MAZI ARZ: Surely.

ACTI NG PRESI DENT MARCELLI NO He
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yi el ds, Senat or.

SENATOR HEVESI : My assessnent or
nmy concern of that provision would be that we
woul d seemto be |aying out for a defendant
t he defense that he or she could use to avoid
prosecuti on.

If you're going to assure ne that
the District Attorneys Association has
supported not only this bill but that
particul ar provision of -- that particular
section, then I'msatisfied. But naybe you
can explain to me why they specifically wanted
that |anguage in the legislation. | don't
know why it would be in their interest to have
that in the | aw

SENATOR MAZI ARZ: I"mtold, again
by counsel, that they have to show, the
district attorney has to show that the
i ndi vi dual knew, in fact, that the victimwas
or would fall under the definition of nentally
di sabl ed or nentally incapacitat ed.

SENATOR HEVESI : M. President,
one final question, if the sponsor would
yi el d.

SENATOR MAZI ARZ: Surely.
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ACTI NG PRESI DENT MARCELLI NO He
yi el ds, Senat or.

SENATOR HEVESI : Just so I'm
clear on this point so | have a hundred
percent confort when | vote for this bill,
it's the New York State District Attorneys
Associ ation that has endorsed this
| egi sl ati on?

SENATOR MAZI ARZ: Yes. Yes, it
is. And it came, as | said, fromDistrict
Attorney Charles Hynes through Eugene Kelly,

t he deputy assistant district attorney of the
Seni or Affairs Bureau.

SENATOR HEVESI : Thank you,
Senat or Mazi arz.

M. President, on the bill.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Hevesi, on the bill

SENATOR HEVESI : Very briefly.

| support this legislation. |
think it noves us in a direction that we need
to goin. And with the one caveat that |'m
not fully understandi ng why that section is in
there. And notw thstanding ny concern that a

defendant is going to take a | ook at that

Candyco Transcri ption Service, Inc.




6417

section of the law and try and craft a defense
around the affirmative defense that we've then
provi ded for him

Not wi t hstanding that, I'mgoing to
support this. But if the District Attorneys
Associ ation had not specifically endorsed this
bill, I mght not support the bill

But nonet hel ess, | commend the
sponsor for addressing a very inportant
probl emthat we face, and hopefully this wll
provide a renmedy for those who are nentally
i ncapacitated to reduce the likelihood that
they are victimzed in the future.

Thank you, M. President.

ACTI NG PRESI DENT MARCELLI NO Any
ot her Senator wi shing to be heard?

Seei ng none, debate is cl osed.

Pl ease read the | ast section.

THE SECRETARY: Section 4. This
act shall take effect on the first day of
Novenber .

ACTI NG PRESI DENT MARCELLI NO:

Call the roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes, 59.
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ACTI NG PRESI DENT MARCELLI NO The
bill is passed.

THE SECRETARY: Cal endar Nunber
465, by Senator Kuhl, Senate Print 3337, an
act to anmend Chapter 689 of the Laws of 1993.

SENATOR MORAHAN: Lay it aside
for the day, please.

ACTI NG PRESI DENT MARCELLI NO The
bill is laid aside for the day at the request
of the sponsor.

THE SECRETARY: Cal endar Nunber
556, by the Assenbly Conmittee on Rul es,
Assenbly Print Nunber 2599, an act to anend
t he Tax Law.

SENATOR PATERSON: Expl anati on.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Spano, an expl anati on has been asked
for.

SENATOR SPANO Yes, M.

Presi dent .

This is the bill that extends the
sales tax by the Gty of Wite Plains for two
years.

ACTI NG PRESI DENT MARCELLI NO:

Senat or Dol | i nger.
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SENATOR DCLLI NGER: | yield to
Senat or Paterson, M. President.

ACTI NG PRESI DENT MARCELLI NO
Senat or Pat erson.

SENATOR PATERSON: M. President,
woul d Senat or Spano yield for a question?

ACTI NG PRESI DENT MARCELLI NO
Senat or Spano, do you yield?

SENATOR PATERSON: Senator, could
| hear that explanation again?

(Laughter.)

SENATOR SPANC This is Senator
OQppenheinmer's bill to increase the sal es tax

for the people of Wiite Plains for two years.

ACTI NG PRESI DENT MARCELLI NO The
bill was perfectly clear to ne.
SENATOR PATERSON: Expl anati on

satisfactory, M. President.
ACTI NG PRESI DENT MARCELLI NO:
Senat or Oppenhei ner, why do you rise?
SENATOR OPPENHEI VER: I"d like to
speak on the bill.
ACTI NG PRESI DENT MARCELLI NO:
Senat or Oppenhei ner, on the bill.

SENATOR OPPENHEI VER: It sounded
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| i ke those tax-and-spend Denocrats; right?
Wi ch we know how fallacious that is.

This is sonething that has been a
part of the tax m x of White Plains for many,
many years. And we have to do this every two
years, which | find sort of foolish. W've
been doing it every two years, | think, for
the 17 years |'ve been here. And it's
sonmet hing they require, this one-half of
1 percent sal es tax.

And in ny opinion, it ought to be
made permanent so we don't have to go through
this every two years. But here it is, and I
hope we'l|l have the support of this body.

Thank you.

ACTI NG PRESI DENT MARCELLI NO:
Senator Smth.

SENATOR MALCOLM SM TH: Yes, M.
President, | just rise to have unani nous
consent to be recorded in the negative on
Cal endar Nunber 461.

ACTI NG PRESI DENT MARCELLI NO:
Senator, can you wait until after the rol
call, please.

SENATOR MALCOLM SM TH: Ch, roll
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hasn't been called yet?

ACTI NG PRESI DENT MARCELLI NO Not
yet. But if you would wait until after we do
that, |I'd appreciate it.

Senat or Dol | i nger.

SENATOR DCLLI NGER: M.
President, will Senator Spano yield just to
one qguesti on.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Spano, do you yield for a question?

| believe he yields.

SENATOR DOLLI NCGER: Senat or, how
much i ncone does the hal f-penny produce for
Wiite Pl ai ns?

SENATOR SPANO 6.8 mllion.

SENATOR DOLLI NGER: Thr ough you,
M. President, | just didn't hear the answer.

SENATOR SPANO 6.8 mllion,
Senat or Dol | i nger.

SENATOR DCLLI NGER: For the
hal f - penny?

SENATOR SPANO Yes. If Wite
Pl ains did not have this property increase,
they woul d have to raise their |ocal property

taxes by 18 percent.

Candyco Transcri ption Service, Inc.




6422

SENATOR DCLLI NGER: Ckay.
Through you, M. President, just briefly on
the bill.

ACTI NG PRESI DENT MARCELLI NO:
Senator Dollinger, on the bill.

SENATOR DOLLI NCGER: ' ve voted
agai nst these sales tax increases, | think
|'ve voted against themall over the state.
|'"ve taken that position for years, and |'m
going to continue to take it.

| understand Senat or Spano's Vview
that the extra half-penny, the 6 mllion plus
that's raised, probably the |ocal share, |
assunme this takes it to 8 percent. That neans
that the local share is generating about
$50 mllion in cash a year.

That's a tax that of course grows
with the price of goods. The nore expensive
goods get, the higher the tax gets.

And in addition, it's not federally
deducti ble. And one of the things about
property taxes, although nobody likes to
charge them because you have to pay themin
the fall and in the spring, and everybody

rail s agai nst property taxes, nonethel ess
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property taxes are hugely subsidized for those
who item ze their inconme taxes. In sone
cases, to the tune of up to 40 percent of the
property tax is subsidized.

So | appreciate Senator Spano's
comment, and | understand the reality of sales
tax. But | just think that we rely so heavily
on those econony-sensitive taxes. Lo and
behold, if we find that we enter into a
recession, we're going to find shortfalls al
over the place with respect to the sal es tax
decl i ne.

So I"'mgoing to continue to vote
agai nst these, M. President, and you can cast
me in the negative.

ACTI NG PRESI DENT MARCELLI NO:

Senat or Hevesi .

SENATOR HEVESI : Thank you, M.
President. Wuld the sponsor please yield?

ACTI NG PRESI DENT MARCELLI NO:

Senat or Spano, do you yield for another
questi on?

| believe | vyields.

SENATOR HEVESI : Thank you.

Through you, M. President, is it
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true that this legislation only inpacts the
City of White Plains?

SENATOR SPANO Yes.

SENATOR HEVESI : M. President,
woul d t he sponsor continue to yield?

ACTI NG PRESI DENT MARCELLI NO:

Senat or, do you yield?

SENATOR SPANO Yes.

ACTI NG PRESI DENT MARCELLI NO He
yi el ds.

SENATOR HEVESI : I know that you

are the sponsor of this legislation. MW
question to you is, ny understanding is that
Senat or Oppenhei ner represents about

90 percent of Wite Plains and that you

represent the other 10 percent of Wite

Pl ai ns.
SENATOR SPANG Currently.
SENATOR HEVESI : That's correct?
SENATOR SPANG Currently.

(Laughter.)

SENATOR HEVESI : M. President,
woul d t he sponsor continue to yield?

ACTI NG PRESI DENT MARCELLI NO:

Senat or Spano, do you continue to yield?
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SENATOR SPANO Yes.

SENATOR HEVESI : Thank you.

Through you, M. President, is that
current split about to change?

SENATOR SPANG Excuse ne?

SENATOR HEVESI : I's that current
split about to change for sonme reason?

SENATOR SPANGC What current
split, the sales tax?

(Laughter.)

SENATOR HEVESI : M. President,
woul d t he sponsor yield for an additiona
question?

SENATOR SPANO Yes.

ACTI NG PRESI DENT MARCELLI NO He
yi el ds, Senat or.

SENATOR HEVESI : Thank you.

Through you, M. President.

Senat or Spano, | appreciate you bringing this
| egi slation, and | believe Senator Qppenhei nmer
appreci ates you bringing the |egislation. But
isn't it a fact that as the individual who
represents alnost all of White Plains that it
real ly shoul d be Senator Oppenhei ner who

sponsor this is bill?
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SENATOR SPANO This bill was
i ntroduced by the Rules Conmittee.

SENATOR HEVESI : Thank you.

On the bill, M. President.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Hevesi, on the bill

SENATOR HEVESI : "1l take ny
question and invert it as a statenent.

Si nce Senator Cppenhei ner
represents 90 percent of Wiite Plains,
Senat or Oppenhei ner shoul d be the sponsor of
this legislation. 1t is one of those
circunstances in this house that | find highly
obj ectionable, as | know ny col | eagues do.

I nmean no di srespect to any
Majority nmenber who puts a bill in that
addresses issues in another nenber's district,
but it continues to happen. It happened two
weeks ago with a piece of |egislation that
affected Senator Duane's district, which he
was not even consulted on, |et al one being
asked to sign on as a sponsor or even a
cosponsor.

I would just suggest to everyone in

this house that it's disrespectful to the
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institution, in addition to being
di srespectful to the individual, though it may
not be intended that way, to have this
ci rcunstance and this situation continue.
Senators who represent a particular area
shoul d be the sponsors of legislation to
change policy in that area.

And so I'mgoing to support this
| egi sl ati on because | believe that Senat or
OQppenhei mer supports the legislation, but 1'd
be much happi er supporting it were she to be
t he sponsor of this legislation, as everyone
at least on this side of the aisle believes
she shoul d be.

Thank you, M. President.

ACTI NG PRESI DENT MARCELLI NO Any
ot her Senator wi shing to be heard?

Senat or Duane.

SENATOR DOLLI NGER: Thr ough you,
M. President, just on the bill briefly.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Dol linger, Senator Duane has been
recogni zed to be heard.

SENATOR DOLLI NGER: My apol ogi es,
M. President.
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SENATOR DUANE: M. President,
"1 vyield.

ACTI NG PRESI DENT MARCELLI NO No,
it's your turn, Senator. He will speak.

SENATOR DCLLI NGER: Go ahead.

SENATOR DUANE: Thank you, M.
President. | also don't understand why it is

that bills which really are -

ACTI NG PRESI DENT MARCELLI NO:
Senator, are you speaking on the bill?

SENATOR DUANE: " m speaki ng on
the bill, yes.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Duane, on the bill.

SENATOR DUANE: -
noncontroversial bills that inpact our
districts are not bills which in fact we carry
through this body. | just -- | nean, | don't
know what anyone is -- you know, what the
point of that is or, you know, what enjoynent
peopl e get out of that. It just strikes nme as
sonmet hing that really deneans the body and
t hose of us who represent districts and serve
in this body.

Really, | would say shanme on us for
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allowing this kind of thing to happen. It's
just really beneath us. And peopl e that
participate in it, Senators that participate
init | think should be ashanmed of thensel ves.
| nmean, I'mgoing to vote for it,
but I just think it's a real disgrace.
think it's -- frankly, I think it's pathetic.
And of course, there aren't nany people here
to hear ne say that, but | really think it's
pat hetic. And childish. And stupid.
Thank you, M. President.
ACTI NG PRESI DENT MARCELLI NO:
Senat or Dol linger, do you wish to be heard?
SENATOR DOLLI NGER: "1l waive ny
opportunity to speak on the bill, M.
Presi dent .
ACTI NG PRESI DENT MARCELLI NO:
Thank you. Are there any other Senators
wi shing to be heard on the bill?
Seei ng none, the debate is closed.
Read the | ast section.
THE SECRETARY: Section 3. This
act shall take effect inmmediately.
ACTI NG PRESI DENT MARCELLI NO:
Call the roll.
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(The Secretary called the roll.)

THE SECRETARY: Ayes, 57. Nays,
2. Senators Dollinger and Gentile recorded in
t he negati ve.

ACTI NG PRESI DENT MARCELLI NO The
bill is passed.

Senator Smith.

SENATOR MALCOLM SM TH: Yes,
thank you, M. President. | rise to ask
unani nous consent to be recorded in the
negati ve on Cal endar Nunber 461.

ACTI NG PRESI DENT MARCELLI NO:

Wt hout objection.

SENATOR MALCOLM SM TH: Thank
you.

THE SECRETARY: Cal endar Nunber
560, by Menber of the Assenbly Del Monte,
Assenbly Print Nunber 7221, an act to anend
the Al coholic Beverage Control Law, in
relation to home vintners.

SENATOR DOLLI NGER: Expl anati on,
M. President.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Mazi arz, an expl anati on has been

request ed.

Candyco Transcri ption Service, Inc.




6431

SENATOR MAZI ARZ: Thank you very
much, M. President.

Yes, this legislation defines a
hone vintner, creates a tenporary hone vintner
tasting permt. Current state |aw does not
address the issue of a hone vintner and
whet her he or she can participate in a
Wi ne-tasting event.

This bill would allow a hone
vintner to have a wine-tasting permt for up
to a three-day peri od.

Thank you.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Onor at o.

SENATOR ONORATO M. President,
will the sponsor yield to a question?

ACTI NG PRESI DENT MARCELLI NG

Senator Maziarz, will you yield?

SENATOR MAZI ARZ: Absol utely, M.
Presi dent .

SENATOR ONORATO Senat or
Maziarz, will the vintner be able to sell the

wine also or is it strictly for tasting
pur poses?

SENATOR MAZI ARZ: No, this is
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strictly for tasting purposes, Senator.

Now, there may be an adm ssion
charged to go to the wine-tasting event by the
sponsori ng organi zati on.

SENATOR ONORATO. But they will
not be selling it?

SENATOR CGENTI LE: They woul d not
be selling the w ne, no.

ACTI NG PRESI DENT MARCELLI NO:
Senat or Dol | i nger.

SENATOR DCLLI NGER: Yes, M.
President. | have actually no questions. |
had 20 or 30 on -

ACTI NG PRESI DENT MARCELLI NO:
Senator Dol linger, on the bill.

SENATOR DCLLI NGER: | had 20 or
30 on this bill, but if I'd asked themall, |
woul d have been accused of whining, so | wll

just sit down.

(G oani ng.)

SENATOR MORAHAN: Read t he | ast
secti on.

ACTI NG PRESI DENT MARCELLI NO [''m

waiting for the air to clear

Read the | ast section, please.
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THE SECRETARY: Section 4. This
act shall take effect inmrediately.

ACTI NG PRESI DENT MARCELLI NO:

Call the roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 509.

ACTI NG PRESI DENT MARCELLI NO The
bill is passed.

Senat or St achowski .

SENATOR STACHOWBKI : M.
President, may | have unani nous consent to be
recorded in the negative on Cal endar Number
464, pl ease.

ACTI NG PRESI DENT MARCELLI NO:

Wt hout objection, so ordered.

Senat or Morahan

SENATOR MORAHAN: M. President,
is there any housekeepi ng at the desk?

ACTI NG PRESI DENT MARCELLI NO I
bel i eve the house is squeaky cl ean.

SENATOR MORAHAN: kay. There
bei ng no further business, | nove we adjourn
until May 2nd at 11: 00 a. m

ACTI NG PRESI DENT MARCELLI NO On

notion, the Senate stands adjourned until
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Wednesday, May 2nd, at 11: 00 a. m
(Wher eupon, at 5:19 p.m, the

Senat e adj ourned.)
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