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PROCEEDI NGS

THE PRESI DENT: The Senate will
cone to order

| ask everyone present to please
rise and repeat with nme the Pl edge of
Al 'l egi ance.

(Wher eupon, the assenbl age recited
the Pl edge of Allegiance to the Flag.)

THE PRESI DENT: The Reverend
Peter G Young is with us once again this
norni ng, from Bl essed Sacranment Church in
Bol ton Landing, to give us the invocation.

REVEREND YOUNG Let us pray.

Dear God, we thank You for this
beautiful spring day with its sunshine, and
with the hope of warnmer weather and our Senate
recess.

May we pray for our airmen being
held in China, and that they resolve
peaceful ly their return.

We pray for the Senators and their
strength, who commt thenselves to the demands
of public service, resulting too frequently in
a loss of their famly tine of togetherness.

Wth the intensity of their |egislative
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duties, the Senators sacrifice for the State's
priorities their personal famly tinme. My
You keep them strong and bl essed in their

dedi cation to both their personal and public
responsibilities. W pray for their strength

now and f orever.

Anen.

THE PRESI DENT: Readi ng of the
Jour nal .

THE SECRETARY: In Senat e,

Monday, April 2nd, the Senate nmet pursuant to
adj ournnent. The Journal of Friday, March
30th, was read and approved. On notion,
Senat e adj our ned.

THE PRESI DENT: W t hout

obj ection, the Journal stands approved as

read.

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
there will be an i mMmedi ate neeting of the

Transportation Comrittee in the Majority
Conf erence Room

THE PRESI DENT: There will be an
i medi ate neeting of the Transportation

Committee in the Majority Conference Room
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Presentation of petitions.

Messages fromthe Assenbly.

Messages fromthe Governor

Reports of standing conmttees.

Reports of select commttees.

Comuni cations and reports from
state officers.

Motions and resol utions.

Senat or Skel os.

SENATOR SKELGCS: If we're on
noti ons and resol utions -

THE PRESI DENT: Yes, we are,
Senat or Skel os.

SENATOR SKELGCS: -- if we could
adopt the Resolution Calendar in its entirety.

THE PRESI DENT: Al those in
favor of adopting the Resolution Calendar in
its entirety please say aye.

(Response of "Aye.")

THE PRESI DENT: Opposed, nay.

(No response.)

THE PRESI DENT: The Resol ution
Cal endar is adopted in its entirety.

SENATOR SKELGCS: Madam Pr esi dent,

| believe there's a resolution by Senator
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Morahan, 1175. |If we could open that up to
sponsor shi p.

Anybody who does not wi sh to
sponsor it should notify the desk.

THE PRESI DENT: Any nmenber not
wi shing to response this resolution, please
notify the desk.

SENATOR SKELGCS: | believe there
is a substitution at the desk, if we could
make it at this tine.

THE PRESI DENT: The Secretary
w Il read.

THE SECRETARY: On page 20,
Senat or Trunzo noves to discharge, fromthe
Committee on Transportation, Assenbly Bil
Nunber 5831 and substitute it for the
i dentical Senate Bill Nunber 3527, Third
Readi ng Cal endar 288.

THE PRESI DENT: Senat or Skel os,

the substitution is ordered.

SENATOR SKELGCS: Thank you, Madam
Presi dent .

If we could return to reports of
standing commttees, | believe there's a

report of the Judiciary Commttee at the desk.
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| ask that it be read.

THE PRESI DENT: Reports of
standi ng comm ttees.

The Secretary will read.

THE SECRETARY: Senat or Lack,
fromthe Comrittee on Judiciary, reports the
foll owi ng nom nati ons.

As a judge of the Famly Court for
the County of Broome, Robert J. Madigan, Jr.

of Bi nghant on.

THE PRESI DENT: Senat or Lack.
SENATOR LACK: Thank you, Madam
President. | rise to nove the noni nation of

Robert J. Madi gan, Jr., of Binghanton, as a
judge of the Famly Court for the County of
Br oone.

W received M. Madigan's
credentials fromthe Governor. The staff of
the committee has exami ned his credential s.
He was presented to the conmittee this
nor ni ng, and on a unani nous vote of the
conmittee has been noved for consideration to
the floor at this tinme. And it is with great
pl easure that | yield for purposes of a second

t o Senat or Libous.
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THE PRESI DENT: Senat or Li bous.

SENATOR LI BOUS: Thank you, Madam
President. And thank you, Senator Lack.

It is indeed an honor and privil ege
for me to stand before this body to second the
confirmati on of Robert J. Madigan, Jr., to the
Fam |y Court of Broone County.

Madam Presi dent, | have known Bob
Madi gan for a nunber of years and have had the
pl easure of knowing his famly, his brothers
and sisters, nother and father. And certainly
Bob has possessed fromthemthe unique
qualities that it takes to aspire to lead this
type of court position.

Bobby' s background is a background
of sound | egal experience. M. Madigan spent
22 years as a |lawer. He worked as a
litigator in state and federal courts. He
al so served the City of Binghanton as a
commi ssioner for the Gvil Service Conm ssion
and | ater, Madam President, served as the
chai rman of that body, as he possesses great
| eadership skills.

He currently is a nmenber of the

Workers' Conpensation Board. He has served on
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that board for the |ast four years. He was
confirmed by this body four years ago. He has
shown the conpassion that it takes to work on
a day-to-day basis as you deal with injured
wor kers and cl ains that cone before the
wor kers' conpensation system And it is that
sort of conpassion, Madam President, that he
will take to the Fam |y Court of Broone
County.

| can tell you that the screening
commttee was wise in their decision. The
Governor has sent us a sound nom nee. And I
know that, as | said early on, that know ng
himfor as long as | have that both his nom
and dad, if they were with us today, would be
extrenely proud of his acconplishnents. His
father was a friend of my uncle, who was the
mayor of Binghanton and a fishing buddy and
| egal advisor. And nany of the fine qualities
that M. Madi gan possessed are in Robert
Madi gan, Jr.

Madam President, it is an honor for
me to second this nom nation that has gone
t hrough the Judiciary Commttee.

THE PRESI DENT: The question is
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on the nom nation of Robert J. Madigan, Jr.,
of Bi nghanton, as a judge of the Fam |y Court
for the County of Broone, for a term ending
Decenber 31, 2001. Al in favor signify by
sayi ng aye.

(Response of "Aye.")

THE PRESI DENT: Opposed, nay.

(No response.)

THE PRESI DENT: The nomi nee is
her eby confi r ned.

W congratul ate Judge Madi gan and
his wife, Jill, and his son, G ant, who are

with us this norning.

(Appl ause.)
THE PRESI DENT: The Secretary
w Il read.
THE SECRETARY: As a judge of the

County Court for the County of Madi son, Dennis

K. McDernott, of Oneida.
THE PRESI DENT: Senat or Lack.
SENATOR LACK: Thank you, Madam
Presi dent .
| rise once again to nove the
nom nation of Dennis K. MDernott, of Oneida,

as a judge of the County Court of the County
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of Madison. M. MDernott's credentials also
have been exam ned by the staff of the
commttee, they have been found to be
em nently satisfactory. He appeared before
the conmttee this norning, received a
unani nous vote fromthe floor for
consideration at this tinme.
And before yielding to Senator
Hof f mann, for ny coll eagues, this once again
is one of the rare exanples we have these days
of the confirmation of -- for those
downst aters, as a person who is known upstate
as a triple-hatter, serves as the county court
judge, as required under the Constitution for
every county in the State of New York outside
of the City of New York to have a County Court
judge that also perforns the duties of a
Fam |y Court judge and a Surrogate for that
county, which happens in the small counti es.
And an excell ent exanple of a
general practitioner in |law who is able, upon
taki ng the bench, to exercise a
mul ti di sci plined approach to the ability to be
a very fair and good jurist, acting in severa

fields at one tine.
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And anot her exanpl e of reasons why
the 11 different trial courts in this state
shoul d be conbi ned and put together into two
trial courts, and the Constitution be anended
to allowthis to happen in not only the snal
counties, where it's a necessity, but in our
| arge jurisdictions as well, so there can be
nore conmm ngling and fungibility of jurists
across nmultidisciplinary fields.

That having been said, it is with
great pleasure for purposes of a second that |
yield to Senator Hoffnann.

THE PRESI DENT: Senat or Hof f mann.

SENATOR HOFFMANN: Thank you,
Madam Presi dent. Thank you, Senator Lack.

The esteened chairman of the
Judiciary Commttee has just given us a
wonder ful civics | esson, and explaining, in
far better |anguage than | could conme up
with -- and I'mnot even sure about the word
"fungibility" nyself. But its application in
this process is sonmething that we can review
| ater.

The key point here that we need to

nmake is that we are really right on target
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with a very, very well qualified individual
who has, by his comunity and | ega

activities, denonstrated that w de range of
experience that Senator Lack pointed out is so
i nportant when sonebody is required to wear
multiple hats in the performance of his job as
County Court judge in Madison County.

Dennis K MDernott, who is here
with us today, is joined by his w fe, Barbara,
and his daughter Maria, and he has severa
friends with himas well -- Rani Bl akeney,
Donal d and Sara Dew, good friends, and WIIliam
and Kristine Agan.

And in confirm ng Dennis MDernott
to this position today, it's nice to reflect
on sone of the activities that he has
undertaken as a good citizen of beautiful
Madi son County that has led himto this great
di stinction.

He's a graduate of St. Bonaventure
Uni versity, where he was a nenber of the honor
soci ety Phi al pha Theta, a graduate of Al bany
Law School and Union University. He was
admtted to practice in the Northern District.

He's been engaged in general practice in
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Onei da since 1976. He's focused in the areas
of matrinmonial and famly |law, real estate,
estates, municipal |aw, business law, crimna
| aw, personal injury clainms, and trial and
appel | ate practi ce.

He was appoi nted by the Appellate
Di vision of the New York State Suprene Court,
Third Departnent, to its conmttee on
prof essi onal standards, where he served as
vice chairman in 1999 and 2000.

He's the president of the
Federation of Bar Associations of the 6th
Judicial District, which covers Broone,
Chenung, Chenango, Cortland, Del awar e,
Madi son, Ot sego, and Tioga, as well as
Tonpki ns and Schuyl er counti es.

He's a nenber of the Bar
Associ ation of the State, the Madi son County
Bar, and served as the Madi son County Bar
Associ ation treasurer

He served as city attorney in
Sherrill, New York, menber of the board of
directors of the Madi son County Legal Defense
Bureau, 1996 to the present, and he negoti at ed

the 1996 to 2001 contracts with the Mdi son
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County Board of Supervisors, so we have |eft
out |abor law. But again, another one of
those nany hats that Judge McDernott has
denonstrated he's suited to wear.

He' s been appoi nted on numerous
occasions as a |law guardi an, a guardi an ad
litem referee, court evaluator, he's been a
panel menber on the Surrogate Decision Mking
Conmittee for the New York State Conmi ssion on
Quality Care for the Mentally Disabl ed.

He's al so been an adjunct professor
at Onondaga Community Col | ege, teaching | aw
and banking principles, a lecturer on a w de
range of topics.

And in his civic capacity, he has
been a nenber of the St. Patrick's Church in
Onei da, where he's served as parish trustee, a
menber of Oneida Rotary Cl ub, a nmenber of
Rotary Districts Youth Exchange Cormittee, and
director of International Service for Rotary
as wel | .

| could go on, because there are
many, many nore renmarkable civic activities.
It's hard to believe that one person can have

done as many things as Judge MDernott has
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done. And I'mdelighted to be able to second
t he nom nation of Dennis K. MDernott to the
great position of Madison County Court judge.

THE PRESI DENT: Senat or Mei er.

SENATOR MEI ER: Thank you, Madam
President. Just very briefly, as someone who
practices in the neighboring county of Oneida,
I've had a nunber of occasions to see what a
great |awer Dennis MDernott is.

In fact, unfortunately for nme, the
Appel l ate Division, Fourth Departnent, also
agrees with that by a five to nothing vote.
And nonet hel ess, | second the nom nation of
Dennis McDernott, who will be a great judge.

THE PRESI DENT: Al in favor of
the confirmation of Dennis K MDernott, of
Onei da, as a judge of the Court for the County
of Madi son, please signify by saying aye.

(Response of "Aye.")

THE PRESI DENT: Opposed, nay.

(No response.)

THE PRESI DENT: Denni s K
McDernott is hereby confirned.

Congratul ati ons, Judge MDernott,

and best w shes.
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(Appl ause.)
THE PRESI DENT: The Secretary
w Il read.
THE SECRETARY: As a judge of the

Fam |y Court for the County of Schenect ady,

Eli |I. Taub, of Schenect ady.
THE PRESI DENT: Senat or Lack.
SENATOR LACK: Thank you. Once
agai n, Madam President, | rise to nove the

nom nati on of Eli Taub, of Schenectady, as a
judge of the Famly Court for the County of
Schenect ady.

W received the nom nation fromthe
Governor, the staff of the conmittee exam ned
the credentials of M. Taub, found them
em nently satisfactory. He appeared in person
before the conmttee this norning, received a
unani nous vote for consideration on the floor.
And at this time it is with great pleasure
that | yield to nmy esteened col | eague Senat or
Farl ey, from Schenect ady.

THE PRESI DENT: Senat or Farl ey.

SENATOR FARLEY: Thank you, Madam
Presi dent .

It is with enthusiasmand pride
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that | help nove the nom nation and second the
nom nation of Eli Taub, a dear friend of m ne
for a quarter of century or nore.

Eli Taub is one of the nost
renowned attorneys, practicing attorneys in
this entire area, the Capital District area,
not just Schenectady. He has served in every
area of the law, in every court. But nore
i mportant, | think he has the judicial
tenperanent to be a superb Family Court judge.

He has been outstanding in his
volunteerism He has served for 25 years, |
bel i eve, or |onger, naybe, on the Northeast
Parent and Child G oup, the Al cohol Substance
Abuse Council, the State Street Arts Counci l
the Capital District Planning Comm ssion, the
Schenect ady Conmunity Col | ege, he was a
par al egal advisor. He's been involved with
t he Schenectady Light Opera. He's a past
president of B ' nai B rith. He was voted the
Vol unteer of the Year -- he should be the
Vol unt eer of the Decade.

But Eli Taub has really been a
| arge part of this community. As | say, he

wi || make an outstanding Fam |y Court judge.
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He is here today with quite an
ent ourage, and of course being | ed by his nost
val uabl e asset, Nancy Bell, his wife and
not her of their daughter, Dr. Jennifer Taub,
who is a clinical psychol ogi st serving a
fell owship in Boston.

Eli Taub will be an asset to the
bench, and one that |I'mconfident that wl|
make this house and the State of New York
proud of the appointnent. It is with
ent husi asm and pride that | nomnate Eli Taub
for Fam |y Court judge.

THE PRESI DENT: Senator Breslin.

SENATOR BRESLI N: Thank you,
Madam Pr esi dent .

I will echo Senator Farley's
remar ks about Eli Taub. As a practicing
attorney here in the Capital District, El
Taub is one of the nobst highly respected
menbers of our bar.

And, nore inportantly, when you -
each of these three judges that have been
presented by the Governor have the academ c
credentials, they're involved in their

community. But speaking on behal f of the
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Denocrats on the Judiciary Comrittee, we were
all inpressed with their ability to

communi cate a caring, a wanting to be on the
bench, particularly in Famly Court, because
of the need today in our society to treat nany
dysfunctional situations.

And each of these gentlenen -
Judge Madi gan, Judge McDernott, and Eli
Taub -- presented to us that ability, that
ability to reach out and touch famlies and
touch children who are in need. And in years
past, that wasn't always the situation in our
Fam |y Courts.

And | conmend the Governor, and |
commend each of these individuals for wanting
to go to Famly Court, and in sone situations
to sacrifice a great deal of noney that they
m ght have been making. And | |ook forward to
each of themperformng in a very responsible
and caring way in their roles as judges.

Thank you, Madam Presi dent.

THE PRESI DENT: The question is
on the confirmation of Eli Taub, of
Schenect ady, as a judge of the Fam |y Court

for the County of Schenectady. Al in favor
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signi fy by saying aye.

(Response of "Aye.")

THE PRESI DENT: Opposed, nay.

(No response.)

THE PRESI DENT: The nomi nee is
her eby confi r ned.

Congratul ati ons and best w shes.

Judge Taub is here with his wife,
Nancy Bell, and her parents, Rita and Lou
Bell, as well as other famly nenbers and

friends. Congratulations.

(Appl ause.)
THE PRESI DENT: Senat or Skel os.
SENATOR SKELGCS: Madam Pr esi dent ,

if we could take up the noncontroversia
cal endar.
THE PRESI DENT: The Secretary
w Il read.
THE SECRETARY: Cal endar Nunber
5, by Senator Maltese, Senate Print 95, an act
to anend the Penal Law
SENATOR PATERSON: Lay it aside.
THE PRESI DENT: The bill is laid
asi de, Senator Paterson.

THE SECRETARY: Cal endar Nunber
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105, by Senator Bal boni, Senate Print 862, an

act to anend the Civil Practice Law and Rul es.

SENATOR PATERSON: Lay it aside,
pl ease.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

252, by Senator Skelos, Senate Print 399, an
act to amend the Fam |y Court Act and the

Crimnal Procedure Law.

SENATOR PATERSON: Lay it aside.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

259, by Senator Farley, Senate Print 2839, an

act to anmend the Banking Law.

SENATOR PATERSON: Lay it aside,
pl ease.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

260, by Senator Farley, Senate Print 2964, an

act to anmend the Banking Law and ot hers.
SENATOR PATERSON: Lay it aside.
THE PRESI DENT: The bill is laid
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asi de.
THE SECRETARY: Cal endar Number
286, by Senator Kuhl, Senate Print 3071, an

act to anend the Vehicle and Traffic Law

SENATOR PATERSON: Lay it aside.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

299, by Senator Marcellino, Senate Print 2384,

an act to amend the General Minicipal Law.

SENATOR PATERSON: Lay it aside,
pl ease.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

302, by Senator Padavan, Senate Print 2774, an

act to anmend the CGeneral Municipal Law.

SENATOR MONTGOMVERY: Lay it
asi de.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber

305, by Senator LaValle, Senate Print 1208, an
act to anmend the Education Law.

SENATOR PATERSON: Lay it aside,
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pl ease.

THE PRESI DENT: The bill is laid
asi de.

THE SECRETARY: Cal endar Nunber
329, by Senator Goodman, Senate Print 3948, an
act to anmend the Tax Law.

SENATOR PATERSON: Lay it aside,
pl ease.

THE PRESI DENT: The bill is laid
asi de.

Senat or Skel os, that conpletes the
readi ng of the noncontroversial cal endar.

SENATOR SKELGCS: Madam Pr esi dent,
if we could take up Cal endar Nunber 329, by
Senat or Goodman, | believe Senator Goodman is
on his way in.

THE PRESI DENT: The Secretary
w || read Cal endar Nunber 329.

THE SECRETARY: Cal endar Nunber
329, by Senator Goodman, Senate Print 3948, an
act to anmend the Tax Law, in relation to
creati ng.

SENATOR DUANE: Expl anati on,
pl ease.

THE PRESI DENT: Senat or Goodman,
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Senat or Duane has requested an expl anati on.

SENATOR GOODVAN: Madam
President, this bill seeks to create an office
of taxpayer advocate for the purpose of
providing a means with which taxpayers can
have an opportunity to fight the bureaucracy
in an orderly fashion.

Unfortunately, on occasion the Tax
Departnent is perceived is a nonster which
presses down its bureaucratic inpositions on
peopl e wi t hout adequate justification. This
bill attenpts to create a devi ce whereby that
type of procedure can be rebutted and handl ed
in an orderly fashion.

Specifically, the taxpayer advocate
is an individual who is appointed by the
Depart nent of Taxation and Fi nance and reports
to the Governor. The purpose of the taxpayer
advocate is to assist taxpayers in resolving
problenms with the Tax Departnent, to identify
areas in which taxpayers have probl ens deal i ng
with the departnent, to propose administrative
changes to departnental practices and
procedures, to recommend | egislative action,

and to prepare an annual report by Decenber
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31lst of every year which identifies
initiatives taken, which sumarizes the npst
serious taxpayer problens, describes actions
taken and not taken, recommends adm nistrative
and legislative action to mtigate taxpayer
probl enms, and includes any other pertinent
i nf ormati on.

It seens to nme that this is a very
useful potential device which will assure
t axpayers the opportunity to be heard, not
necessarily with regard to specific conplaints
that they're being overcharged by the Tax
Departnent, but rather, when they object to
policies and procedures of the departnent,
this provides themwith a vital neans of
def endi ng thensel ves and of seeking redress of
their grievances.

THE PRESI DENT: Senat or Duane.

SENATOR DUANE: Thank you, Madam

President. Wuld the sponsor yield, please?

THE PRESI DENT: Senat or Goodman,
will you yield?
SENATOR GOODMAN: Yes, | wll,

Madam Pr esi dent .
THE PRESI DENT: You may proceed,
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Senat or Duane.

SENATOR DUANE: An identical bill
was i ntroduced by the sponsor in January. It
was Senate Number 698. But the enactnent
cl ause was stricken, and a new bill was just

i ntroduced as S3948. Wiy is that?

SENATOR GOCDIVAN: Senator, the
bill that was originally introduced was a bil
that | initiated. This is a Governor's
programbill. And that's why we defanged the
first bill and substituted this one.

SENATOR DUANE: And t hrough you,

Madam President, if the sponsor woul d continue
to yield.

THE PRESI DENT: Senator, will you
yi el d?

SENATOR GOODMAN: Yes, | wll,
Senator, to a reasonabl e nunber of questions.

THE PRESI DENT: You may proceed
with a reasonabl e nunber of questions, Senat or
Duane.

SENATOR DUANE: So there was
no -- so I"'mto understand that -- | didn't
see any change, so there is no change, the

bills are identical ?
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SENATOR GOCDIVAN: No, there have
been changes, Senator, of different varieties.
If you're interested, | can detail those for
you.

SENATOR DUANE: Thr ough you,
Madam Presi dent, woul d the sponsor continue to
yield for a clarification?

SENATOR GOODMAN: Yes, | wll.

THE PRESI DENT: You may proceed,
Senat or Duane.

SENATOR DUANE: | didn't -
perhaps | didn't -- there is a difference or
there is no difference?

SENATOR GOODMAN: Madam
Presi dent, could we cl ose the chanber door so
the audibility is inproved?

THE PRESI DENT: Wul d t he
sergeant -at-arns pl ease cl ose the chanber door
to reduce the noise |evel.

SENATOR GOODIVAN: Wul d you
repeat your question, please, Senator?

SENATOR DUANE: At first |
t hought that there was no change, but then
t hought | heard the sponsor say that there was

a change, but | couldn't hear that well. So
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["mjust trying to clarify that.

SENATOR GOCDIVAN: There were no
changes in the bill put in earlier this year,
Senator, | msspoke. The changes related to a
bill that was previously introduced |ast year.

SENATOR DUANE: Thank you for the

clarification.

I"mwondering if the sponsor is
concerned that we are -- if this bill were to
pass, that we're giving the Governor a new
appoi ntnent wi thout the advice and consent of
the Senate and whether institutionally that's
a good i dea.

SENATOR GOODMAN: You were
wondering or do you wish to ask nme a question,
Senat or ?

SENATOR DUANE: Thr ough you,
Madam President, it's ny polite way of asking
a guesti on.

But is the Senator concerned about
giving the -- as | am about giving the
Governor an appoi ntrmrent without the advice and
consent of the Senate and is he concerned, as
| am institutionally about that inmpact on the

Senat e?
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SENATOR GOCDIVAN: Senator, in
this specific case the Governor is on our side
of this. W seek to find a neans of
bureaucratic redress, which this would
provi de.

And since our objectives are
identical, | see no reason for us to have to
go through the process of advice and consent
on this particul ar appoi ntnment.

SENATOR DUANE: Thr ough you,
Madam President, if the sponsor woul d continue
to yield.

THE PRESI DENT: You may proceed,
Senat or Duane.

SENATOR DUANE: | note that the

Senator said "our. However, | notice that
there are no Mnority sponsors of the
| egislation. Wre Mnority Senators asked to
go on the legislation? And if not, why not?
SENATOR GOODMAN: Senator, |
begin to detect a pattern. | think every tine
you rise to ask a question, you raise the sane
question. And I'Il give you the same answer,
to the best of ny ability. This is a Majority

initiative in which no Mnority Senator was
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asked to participate.

SENATOR DUANE: Thr ough you,
Madam President, if the sponsor woul d continue
to yield.

THE PRESI DENT: You may proceed
i f you have a new question, Senator Duane.

SENATOR DUANE: Yes, nore
questi ons, Madam Presi dent.

Was that your question, Madam
Presi dent ?

THE PRESI DENT: You may proceed
i f you have a new question, Senator Duane.
"Il repeat my clarification for you.

SENATOR DUANE: Thank you.

Speaki ng of joint sponsorships -
well, I'll go to that later.

Is the sponsor concerned that this
proposal will create another |ayer of
bureaucracy within the Tax Departnent?

SENATOR GOODMAN: No, |'m not,
Senat or .

SENATOR DUANE: Thr ough you,
Madam President, if the sponsor woul d continue
to yield.

THE PRESI DENT: Senat or Goodnan,
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do you continue to yield?

SENATOR GOCDIVAN: You' ve had four
questions, Senator. Suppose | plan to yield
to four nore and we'll call that alimt. My
we do that by agreenent?

THE PRESI DENT: You may proceed

with a maxi mum of four questions, Senator

Duane.
SENATOR SKELGCS: Madam Pr esi dent .
SENATOR DUANE: Thr ough you,
Madam -
THE PRESI DENT: Senat or Skel os.
SENATOR SKELGCS: If | could just

interrupt for a nonent, Senator Duane.

There will be an i medi ate neeting
of the Tourism Committee in the Majority
Conf erence Room

THE PRESI DENT: There will be an
i medi ate nmeeting of the Tourism Conmittee in
the Majority Conference Room

Senat or Duane, you may proceed.

SENATOR DUANE: Thank you.

I's it not the Tax Conm ssioner's
job to do pretty much what the advocate's job

i s supposed to be? For instance, assisting
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taxpayers in resolving problenms with the
departnent, identifying areas in which

t axpayers have problens dealing with the
depart ment, proposing changes in the

adm ni stration and practices and procedures of
t he departnent, recomendi ng | egislation?

Aren't there already enpl oyees and
in fact a conm ssioner -- is the conm ssioner
not responsible for exactly those things? And
if he's not doing a good job or she's not
doi ng a good job, can't the Governor repl ace
t hat comm ssi oner?

SENATOR GOODMAN: Not in ny
opi ni on, Senat or.

SENATOR DUANE: Thr ough you,
Madam President, if the sponsor woul d continue
to yield.

THE PRESI DENT: Senat or Duane,
you have aut horization now for three nore
guesti ons, naxi mum

SENATOR DUANE: Thank you, Madam
President. |'m pleased that since we're on a
tax, there's so much counting going on here.

THE PRESI DENT: Senator, if you

have a question, you may ask it. That's what
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you're authorized to do, not the gratuitous
conment s.

SENATOR DUANE: Exactly, Madam
Presi dent .

THE PRESI DENT: Thank you. |I'm

glad we agree. Please proceed with a

questi on.

SENATOR DUANE: I's there an
Assenbly sponsor for this bill, or is this a
one- house bill at this point?

SENATOR GOCDIVAN: There is not an

Assenbly sponsor at this time, Senator.

Assenbl ynman Espaillat sponsored this

| egi slation |last year. W presunme he nmay w sh

to do it this year. W don't know that yet.
SENATOR DUANE: Madam Pr esi dent,

| couldn't hear the second half of the answer.

SENATOR GOODIVAN: Assenbl yman
Espaill at was the sponsor |ast years. | don't
know whet her he'll w sh to sponsor it again.

He'll be given that opportunity.
SENATOR DUANE: And t hrough you,
Madam President, if the sponsor woul d yield.
SENATOR GOODIVAN: Senator, |

al ready indicated I would vyield.
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THE PRESI DENT: Senator, you're
del aying this process. 1've now said tw ce,
as clarification, that you have authorization
now for a maxi mum of two nore questions.

SENATOR DUANE: Thank you, Madam
Presi dent .

THE PRESI DENT: Is this a
count down of sone sort, Senator?

Senat or Pat erson.

SENATOR PATERSON: Madam
Presi dent, point of order.

Senat or Goodman has the right to
answer as many questions as he would |ike.
However, Senator Duane al so has the right to
state his opinion about whether or not he
shoul d be granted that nunber of questions. |
don't know that that's a point to chastise
Senat or Duane, since we're acting in civility.

The Senator then asked Senat or
Goodman to yield; there was no answer. And
then, if I"mnot correct, you accused Senator
Duane of del aying the proceedings. He was
waiting for an answer.

THE PRESI DENT: And we are still

del ayi ng the proceedi ngs. Senator Goodman
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aut hori zed Senator Duane to ask a maxi mum of
four questions well over four m nutes ago.

And I'd |ike to proceed with that now, w thout
further del ay.

SENATOR PATERSON: Vel |, Madam
President, point of order. It's fine with ne
whi chever way that you would like to proceed.
But |I'm just saying that Senator Duane has a
right to his opinion. There is no rule here
about the questions and the answers.

Senat or Goodman set what he t hought
was an approxi mate nunber of questions that he
could answer. Senator Duane does not have to
agree with that. And his statenent in
opposition to it is sonmething he's entitled
to. There's nothing under the rul es that
prohibits himfromdoing that. | don't see
any reason, if we're acting in civility, to
chastise himat that point.

THE PRESI DENT: First of all,
Senat or Paterson, your point is not well
t aken.

Second of all, if Senator Duane
chooses to ask fewer than four questions, we

woul d certainly wel conme that decision.
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Let us proceed. Senator Duane, do

you have anot her question, sir?

SENATOR DUANE: Actual | y, Madam
President, I'"mgoing to speak on the bill.

THE PRESI DENT: You may proceed
on the bill.

SENATOR HEVESI : Madam Pr esi dent .

THE PRESI DENT: Senat or Hevesi .

SENATOR HEVESI : Wul d Senat or

Duane yield for a question?

THE PRESI DENT: Senat or Duane,
will you yield?
SENATOR DUANE: Wth pl easure,

Madam Pr esi dent .

THE PRESI DENT: You may proceed,
Senat or Hevesi .

SENATOR HEVESI : Thank you.

Through you, Madam President. |'m
curious in terns of this legislation as to why
it's necessary that this |egislation be
enacted, as opposed to the Tax Departnment on
its own, seemingly in accordance with its own
pur pose, doing everything that this
| egi sl ati on would enable it to do.

My question to you, Senator Duane,
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is why do you believe that the Tax Depart nment
needs the legislative requisite that this

| egi slation creates in order to advocate on
behal f of taxpayers?

SENATOR DUANE: Thank you,
Senator. That's an excellent, excellent
question. In fact, the sponsor noted before
that he believes that the Governor is on our
side, although it must nean that side of the
aisle, since there are no Mnority sponsors of
this legislation. Nor do |I renenber the bil
being circulated to us -- to ne, anyway, to
sign onto.

But it seens to ne that the duties
of the Tax Conm ssioner include to assist
taxpayers of the State of New York in
resol ving problens with the Tax and Fi nance
Departnent, to identify areas in which
t axpayers have problens in dealing with the
departnment. | believe that the departnent and
t he conm ssioner should work together with the
Legi slature to propose changes that may be
needed | egi slatively, and also within the
agency to propose changes in the

adm ni strative practices and procedures of the
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departnment to nmitigate problens.

And | also believe that the
Governor, since the Governor appoints the
Conmi ssi oner of Taxation and Finance, | don't
under stand why the Governor needs anot her
appoi ntnent at high level in that departnent
to do exactly what his original appointnent
shoul d be doi ng.

So I'm as perplexed as you are,
Senator, as to why this is necessary. And
apparently at this point, though we seemto be
com ng up to tax season -- and | wonder
whet her or not this bill has anything to do
with April 15th |l oom ng. But even at this
| ate date, there is no Assenbly sponsor for
this legislation, so it won't even pass, as |
can see it, in time for April 15th. Al though
| could see it going out in newsletters saying
that it was passed in this body by April 15th.

But again, why would the Governor
support creating another |ayer of bureaucracy
within a departnent that he really, you know,
controls the highest echelons of? So | am
frankly, as perplexed as you are, Senator.

| mght also note that this bil
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has taken on an air of urgency. In fact,
interestingly, we were called to a speci al
neeting of the commttee, even though this
bill had been introduced originally by the
sponsor in January, did not get a hearing in
the conmittee which the sponsor of the bil
actually chairs until the Governor made it one
of his bills, and then it cane to the
commttee. So that's fascinating.

Now, interestingly, the week
before, in that very same conmttee, the
Sexual Orientation Nondiscrimnation Act was
passed by the commttee, and yet that hasn't
cone to the floor. So here we have a bill
that was introduced a week |ater that's here
on the floor today, and yet the Sexua
Orientation Nondiscrimnation Act, which has
been around the Legislature for 30 years, has
not made it onto the floor here.

So here we have, weeks ago, SONDA
com ng out of conmittee and not comng to the
floor, and just last week this bill, in an
ener gency session of the conmttee, at the
urging of the Governor, cones to the commttee

and gets passed and all of a sudden it's here
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on the floor. It's like nagic the way this
bill came to the floor. But SONDA -- did |
mention 30 years it's been around this
Legi sl ature? -- even though it's been passed
out of conmttee here, has never nade it the
floor.

It's all very perplexing, Senator.
Thank you for the question.

SENATOR HEVESI : Madam Pr esi dent,
woul d Senat or Duane continue to yield?

THE PRESI DENT: Senat or, do you

continue to yield?

SENATOR DUANE: Yes, Madam
Presi dent .

THE PRESI DENT: You may proceed.

SENATOR HEVESI : Thank you.

Senator, | very nuch appreciate

your informative answer because | was unaware
that this | egislation had been fast-tracked,
as it were. And that in and of itself raises
some serious concerns with ne, because |'d
like to know -- and if you can enlighten us,
that woul d be wonderful. O perhaps I'll put
this question to the sponsor if you' re not

famliar with where "mgoing with this.
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In light of the fact that the
Governor believes and Senator Goodnman believes
that this legislation is absolutely urgent, do
you know the extent to which, in the tine
since we passed this bill last year till now,
the Tax Departnent has done anything of the
sort of the remedies that are included in this
| egi sl ati on?

In other words, it's so essentia
that we fast-track this |egislation now, I
believe that the Tax Departnent coul d
undertake al nost all of the actions that this
| egislation calls for. Is it your
under st andi ng that the Tax Departnent has done
nothing in the real mof taxpayer advocacy in
the | ast year?

SENATOR DUANE: That's an
excel | ent question, Senator.

| would have to regrettably answer
yes, that they have done nothing. Because if
t hey had done sonet hing, perhaps this bil
woul dn't be com ng before us.

Now, if | were nore cynical, which
| amnot, but if |I were nore cynical, | would

say that this bill isn't really nuch nore than
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a feel-good bill to nake taxpayers feel as if

certain |legislators who may be sponsors of the
| egi slation on the other side of the aisle are
trying to help taxpayers while others are not.

But as | say, | amnot a cyni cal
person, and so that's not what | think. And I
hope, hope that no one el se thinks that
ei t her.

However, | do think that this
points to the inaction -- and it sounds as if
t he Governor may not be able to have nuch
i nfl uence over what the Tax Comm ssioner is
doing if the Governor is unable to get the Tax
Commi ssioner to assist taxpayers in resolving
problens and to identify areas in which
t axpayers have problens in dealing with the
departnment. O perhaps the Tax Comm ssi oner
and his departnent are unable to propose
adm ni strative practices and procedures that

m ght mtigate problenms which have conme up

And so -
THE PRESI DENT: Senat or Skel os.
SENATOR SKELGCS: Yes, if | could

interrupt, there's a neeting of the Loca

Governnments Conmittee in the Majority
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Conference Room | nmedi at e.

THE PRESI DENT: There's a neeting
of the Local Governnents Committee in the
Maj ority Conference Room

SENATOR DUANE: So sadly and
regrettably, because | amnot a cynica
person, | mnust conme to the conclusion that the
Governor has lost control of the Tax
Departnent and that's why we need to appoi nt
this person.

Al though I"mnot sure I"'mgoing to
vote for this, because hope springs eterna
that we nay be able to rein in that agency and
really make it be on the side of the taxpayers
as well as to collect nuch-needed revenue to
provi de progranms for the state.

SENATOR HEVESI : Thank you, Madam
President. Wuld Senator Duane yield to
anot her question?

THE PRESI DENT: Senator, would
you yield to one or nore questions, sir?

SENATOR DUANE: As many as he
wants, Madam Presi dent.

THE PRESI DENT: You may proceed

with a reasonabl e nunber of questions, Senat or
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Hevesi .

SENATOR DUANE: O unreasonabl e.
| don't care.

THE PRESI DENT: Vell, 1'll make
t hat deci si on.

SENATOR HEVESI : Madam Pr esi dent,

just a procedural clarification.

THE PRESI DENT: Yes, Senat or
Hevesi .

SENATOR HEVESI : Si nce Senat or
Duane has indicated that he will yield to an

unlimted nunber of questions, am|l then
required to ask through the chair each tinme if
Senator Duane will yield to a question?

THE PRESI DENT: No. And thank
you for asking ne that question.

You may proceed -- Senator
Pat er son.

SENATOR PATERSON: Madam
Presi dent, point of order.

That has been the customof this
chanber which you have enforced, Madam
President. The questions are supposed to go
through the chair. This is the point that I

tried to explain to you a few nonents ago.
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Wien Senat or Duane asked Senat or
Goodman to yield, even though there was a
prerogative on Senator Goodman's part to cut
of f the questioning at four questions or at
any time, even if he changed his mnd and
wanted to cut off the nunber at three
questions, he was entitled to do that under
the rules. But the questions still have to go
t hrough the chair.

That is ny understandi ng of the
rul e, Madam President.

THE PRESI DENT: Senat or Pat erson,
we've had a nmultitude of instances here in
recent weeks where Senators have authorized
and yielded for a series of questions. | have
accepted that yielding, and the Senate has
proceeded snoothly. 1'd like to continue that
ri ght now.

SENATOR PATERSON: Madam
Presi dent, point of order.

THE PRESI DENT: Senat or Pat erson.

SENATOR PATERSON: Are you
wai vi ng your duty as the chair to have the
questions go through the chair once there is a

series of questions that the two Senators have
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agreed to?

THE PRESI DENT: Certainly not.
And | just clarified that with Senator Duane,
saying I'll nake that determ nation, sir.

SENATOR PATERSON: Vel |, then,
Madam Presi dent -

THE PRESI DENT: Let us proceed
nNow.

SENATOR PATERSON: Madam
Presi dent, point of order.

THE PRESI DENT: Yes, Senator.

SENATOR PATERSON: This is a
point of order. W're trying to nmaintain
order in this chanber, and we're trying to
maintain civility at the sane tine.

THE PRESI DENT: Absol utely,
Senat or .

SENATOR PATERSON: Coul d you
pl ease tell us what is the rule so that the
Senat ors know when you would |ike the
questions to go through the chair and when you
woul d |i ke the questions to continue w thout
goi ng through the chair if there is a series
of questi ons.

THE PRESI DENT: Senat or Pat er son,
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your point is not well taken.

Senat or Hevesi, please proceed.

SENATOR PATERSON: Madam
Presi dent .
THE PRESI DENT: Do you have
anot her -
SENATOR PATERSON: What does your

"point is not well taken" nmean?
THE PRESI DENT: Do you have
anot her point of order, Senator Paterson, that

you'd like to raise with nme?

SENATOR PATERSON: Madam
Presi dent .

THE PRESI DENT: Yes or no,
Senat or ?

SENATOR PATERSON: Madam

President, ny point of inquiry is you haven't
ruled on the -

THE PRESI DENT: Is this a point
of order that you're raising, sir?

SENATOR PATERSON: Yes, it is.
You have not -

THE PRESI DENT: You may proceed,
t hen.

SENATOR PATERSON: You have not
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ruled on ny last point of order, which is that
I"'mtrying to get clarification of which of
two ways which you' ve been conducting this
chanber you prefer. |Is it the value of having
all the questions go through the chair, or
that when there's a series of questions that
the Senators will then continue with the
questioning and not go through the chair?

W' ve done both here. |'msinply
asking for you to nake this clear to all of us
who are trying to follow the rules here -
that's what we are trying to do -- whether or
not you woul d prefer, when there's a series of
questions, that after each question the
question go through the chair, which a mnute
ago you said that was the way you wanted to do
it, or whether the question should just go
directly to the other Senator, which is what
you said five mnutes ago to Senator Duane.

Whi ch of the two do you prefer?

THE PRESI DENT: | did not nake
that latter statenent to Senator Duane,
Senat or Paterson. All questions should go
through ne as President of the Senate.

Secondl y, when the sponsor vyields
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to three questions, four questions, | wll
make a determination as to whether the Senator
aski ng the question nay proceed with three
questions, four questions. | have been naking
those determi nations in each case. | wll
continue to do that.

Your point -- your original point I
already ruled on. It was not well taken. And
| have now clarified your second point of
or der.

I"d |ike to proceed now, Senator
Pat er son.

SENATOR PATERSON: Madam
President, point of order. And I'mgoing to
tell you, if you would Iike, we can get the
st enographer to read the record. Senat or
Duane -

THE PRESI DENT: That won't be
necessary.

SENATOR PATERSON: -- asked
Senat or Goodman to yield for a question.

There was no response, and you then rul ed
Senat or Duane out of order for delaying the
proceedi ngs. He did not. He asked the

question through the chair, which is exactly
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what you just said the nmenbers shoul d do.

That's my point of order.

THE PRESI DENT: Senat or Pat er son,

out of respect for you, | will give one nore
clarification.

Senat or Goodnman very graciously
yi el ded to a maxi num of four questions. |
aut hori zed Senator Duane to proceed with a
maxi mum of four questions. | would allow a
Senator to proceed then with four questions,
directed through nme as President of the
Senate, in that type of a situation.

| think that's an adequate
clarification. |'mnow going to acknow edge
Senat or Goodman, who agai n has been very
graci ously standing, waiting to have the
floor.

Senat or Goodnman, you may proceed.

SENATOR GOODMAN: Madam
President, nerely to clarify the point of
order which | believe is under discussion.
May | just say that first of all, the matter
relating to Senator Duane involved not four
questions. After he asked the first four

questions, | suggested that | be willing to
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yield for four nore questions, with the clear
under standi ng that that yield would be through
you for each of those four.

Under the circunstances, it seens
to me there's total consistency in the ruling
whi ch you nmade that if a Senator does wish to
yield to a series of questions rather than
subj ect you and the whol e chanber to the del ay
i nherent in asking time whether it should be
done t hrough you, it's done seriatim through
you by mutual consent.

Therefore, if | may say so, | think
this matter can now resune its normal course
of discussion. In 32 years, | have never
rationed questions. But in this case
i nvol vi ng Senator Duane, it appears that it
becones necessary sinply to permt the session
to end sonetime between now and next
Christmas. Thank you.

(Laughter.)

THE PRESI DENT: I think we can
all concur in your latter statenment. That
woul d be ny hope and belief, anyway.

Senat or Hevesi .

SENATOR HEVESI : Madam Pr esi dent ,
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one final clarification, since it was ny
inquiry that sparked this exchange.

If a Senator has given his
agreenent to answer or to yield to severa
di fferent questions and you have subsequently
gi ven your pernission for that Senator to be
questi oned w thout going through the chair, if
| choose to go through the chair, am|l
entitled to do that for each question that I
choose to ask?

THE PRESI DENT: Absol utely,
Senator, as you did just now, for a
clarification. And all statenents should be

directed through nme, as President of the

Senat e.

You may proceed, Senator Hevesi.

SENATOR HEVESI : Thank you, Madam
President, will Senator Duane yield to another
questi on?

THE PRESI DENT: Senat or Duane,

woul d you yield to another question?
SENATOR DUANE: Wth great
graci ousness, yes.
THE PRESI DENT: You may proceed,

Senat or Hevesi .
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SENATOR HEVESI : Thank you.

Thr ough you, Madam Presi dent.

Where we last left off, we were discussing
gubernat ori al appoi ntnment of the tax advocate
and the ram fications and inplications of that
appoi nt nent -

THE PRESI DENT: Senat or Skel os.

SENATOR SKELGCS: Excuse the
i nterruption again.

There will be an i medi ate neeting
of the Codes Committee in Room 124 of the
Capitol.

THE PRESI DENT: There will be an
i medi ate neeting of the Codes Conmittee in
Room 124 of the Capitol.

Senat or Hevesi, you nmay proceed
wi th your question.

SENATOR HEVESI : Thank you, Madam
President. My question is the foll ow ng.

It's nmy understanding that the tax
advocate, as proposed under Senator Goodnan's
| egi sl ati on, would be a position within the
Tax Departnent. So | have a question in terms
of jurisdiction and authority and whomis

subordi nate to whom

Candyco Transcri ption Service, Inc.




4693

I's it your understandi ng, Senat or
Duane, that the tax advocate would report to
t he Tax Conm ssi oner?

SENATOR DUANE: Thr ough you,
Madam Presi dent, yes, that is ny
under st andi ng, that the tax advocate woul d be
reporting to the very sane conm ssioner, who
because apparently the Governor and the
sponsor of the bill believe he's not doing or
she's not doing their job appropriately -
report to that person that they've been
appoi nted to show that they're not doing a
good job. It's bizarre.

SENATOR HEVESI : Thank you.

Madam Presi dent, woul d Senat or
Duane continue to yield?

SENATOR DUANE: Yes.

THE PRESI DENT: Senat or Duane, do
you yi el d?

You may proceed, Senator Hevesi.

SENATOR HEVESI : Thank you.

Senat or Duane, in addition to this
bei ng a bizarre scenario in terns of why this
is necessary, | have an additional concern.

And the concern is notw thstanding the fact
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that we -

SENATOR DUANE: Madam Pr esi dent,
["msorry, | can't hear

THE PRESI DENT: Senat or Hevesi,

could you clarify and speak up, please.

SENATOR HEVESI : Thank you.

Not wi t hst andi ng the fact that we
may have questions as to whether or not it is
necessary to have a tax advocate, | think nost
of us would agree that if we do have a tax
advocate, that that individual should be able
to performhis or her job effectively. So ny
gquestion is, is a tax advocate -- that is, an
i ndi vi dual who operates within the Tax
Departnent and, it seens to ne, under the
authority of the Tax Conmm ssioner -- is that
tax advocat e i ndependent ?

In other words, can that individua
truly performhis or her duties as an advocate
for the public under a Tax Commi ssioner who it
seens to me by definition was unable to
performor unwilling to performthose sane
duties, thus the need for this bill?

SENATOR DUANE: Thr ough you,

Madam President, the answer to that is | don't
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know. And it's really sort of a conundrum
In fact, one would hope that a person
appoi nted to such a position would have the
integrity to be able to be forthright and
honest to the comm ssi oner who happens to be
their boss. But it is a difficult situation.

But we find it in other parts of
governnment as well. For instance, someone who
is overlooking contracts, are they able to
stand up to a conmm ssi oner who appoints them
to that job even if they have a di sagreenent
about that contract? O there are
quasi -j udi ci al appoi ntnments which are nade by
governors and nayors and nanagers across the
state, and the sane question could be asked of
any of them Are they willing and able to be
truthful and forthright and honest to the
peopl e who actually control whether or not
t hey keep that job?

So it's a very, very difficult and
i nteresting question, and one which frankly
peopl e in governnent have westled with for a
very long tine.

Now in this case, | think that

citizens get -- what's the word |'m grasping
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for? | would say agitated, but that's not
quite right. But when it conmes to taxes,
there's a very high level of interest,

anxi ety, anger, support, understanding. |
nmean, paying taxes really is a big test of
citizenship. Because you have to trust when
you're paying taxes that it's fair and that
the noney is going to appropriate prograns and
things that are good for the state and
everyone who lives in the state.

That said, one would hope that a
person who takes the job as Tax and Fi nance
Commi ssi oner takes that job with the
sensitivity of howinportant it is to the
peopl e of the State of New York and the
busi nesses of the State of New York. And so
to a certain extent, who that person is needs
to have the hi ghest possible scrutiny.

What |'m concerned about is -
okay, so we put that aside. Now, here we're
appoi nti ng someone whose job it really is to
critique the departnment being run by that
comm ssioner. And yet they have to report to
that comm ssioner. It's a difficult,

difficult situation.
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And, you know, | know it was a | ong
answer to a short question, but | don't think
there could be a short answer to that
question, because it's a very conplicated
systemthat we've set up. And although
think while it's not a great system it's
certainly better than any ot her systemthat
anyone has ever thought of. But it does cal
into question things |ike independence and
integrity.

And the other thing is that the
Governor woul d make this appointnment of this
person, but we woul d never really have a
chance to |l ook at that person's qualifications
or frankly where their heart is. They would
never come before any conmittee in this body
or the body as a whole for their appointnent.
So that's al so of concern as well, because |
think that we need to maintain, as nuch as we
possi bly can, advice and consent over
hi gh-1 evel appointnents, particularly when it
i npacts everyone in the State of New York;
that is, the taxpayers and the busi nesspeopl e
of the State of New York.

SENATOR HEVESI : Thank you.

Candyco Transcri ption Service, Inc.




4698

M. President, would Senator Duane
continue to yield?

ACTI NG PRESI DENT KUHL: Senat or
Duane, do you continue to yield to a question
from Senat or Hevesi ?

SENATOR DUANE: Yes.

ACTI NG PRESI DENT KUHL: The
Senat or vyi el ds.

SENATOR HEVESI : Thank you.

Through you, M. President.

Foll owing up on this thene, |I'mvery troubled
by this. And | didn't have an opportunity to
have a part of the process that led to the
drafting of this legislation, so |I'm concerned
about additional ways in which this

| egi sl ati on coul d have been drafted.

In fact, M. President, if |I my
request -- put ny request for Senator Duane on
hol d and ask the sponsor to yield for a
questi on.

ACTI NG PRESI DENT KUHL: Vel |,
Senat or Hevesi, that would be rather abnornmal,
because Senator Duane has the floor, as |
understand it. And | nay be wong there, but

Senat or Duane had the floor in which you're
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entitled to ask himthe question, he has the
floor. You would then be asking the chair
here to give you the floor, and that woul dn't
be nornmal procedure.

So after Senator Duane is finished,
if you'd |ike the floor, then perhaps the
sponsor would yield to a question.

SENATOR HEVESI : Ckay. | wll
yield the floor back to Senator Duane.

ACTI NG PRESI DENT KUHL: Ckay.

Senat or Duane, why do you rise?

SENATOR DUANE: Thank you. On
the bill, M. President.
ACTI NG PRESI DENT KUHL: Senat or

Duane, on the bill.

SENATOR DUANE: It's interesting,
the terrific questions that | was just given
real |y have opened up for nme a whole new area
which I don't think has been expl ored here.
And | would Iike to use ny time on the bill to
speak about sone of those things.

It seens to nme that if a taxpayer
wanted to use this hardship provision, as I
read the bill, first they would have to

exhaust all of the administrative
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possibilities within the departnent before
they could go to the advocate. So there are
many, many things in place in the departnent
al ready which the taxpayer would have to go
bef ore, advocate before, before they went to
this taxpayer advocate.

Now, chances are -- and | would
recommend that if a person were to go before
the State Departnment of Taxation and Fi nance,
that they bring in professional help with
them Because it's very hard for an average
citizen who may not have as great a know edge
of the state's tax codes as the peopl e working
in the departnent, and so they would be at a
di sadvant age as they went through all of the
di fferent processes in the Tax Departnent.

So chances are they woul d have to
hire soneone to help themout. Now, that
woul d be a very expensive proposition. So the
t axpayer woul d have to deci de whet her or not
it was worth the investnment in hiring soneone
to help them before they nmade t he deci sion on
how far they wanted to go in the appeal.
Because naybe they would wi n the appeal, but

woul d have paid out everything that they were
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appealing in hiring sonmeone to help them
Well, that's not a very good situation for the
t axpayer.

And so what's of concern is here we
have yet another |ayer that's been added on,

t he advocate. And so then you would have to
hire soneone perhaps to go before the
advocate. So here's another expense. And
even if he won before the advocate, as |
understand it, the conm ssioner can overturn
what the advocate says. So your investnent in
hiring soneone, your investnent in tinme m ght
all be for naught. And so that's of great
concern to ne.

Here we're making it potentially
possi bl e for a taxpayer who's an amateur in
tax matters to spend an awful | ot of noney,
maybe wi n before the advocate but not really
get any nopney back because they've spent al
of it, or win before the advocate, pay their
expert, and then have the decision overturned
by the governor. So alnost |ike double
indemnity. So that's a big concern of mne
about this.

Now, as | understand it, there
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already is a conciliation bureau within the
Tax and Fi nance Departnment. | personally have
not had to go before them but |I'm sure that
peopl e have gone before them And I
under stand what the difference is between the
advocate and the conciliation bureau. But it
seens to me for some of the things you would
go to the conciliation bureau for, you would
go to the tax bureau for, and other things you
woul d go to other people within the tax
departnment. So it seens to be sort of, you
know, a duplication of duties all over the
pl ace.

"' mwondering, you know, for
i nstance, what happens if you go to the
t axpayer advocate and the taxpayer advocate
says, You know what? | don't think this is a
very good case. | don't think | shoul d bot her
hearing this. Well, that's not really
advocating, is it? And yet the advocate is
allowed to say, | don't think your case has
merits.

Now, there is no -- or I'mnot sure
about this, and naybe soneone could ask this

of the sponsor, because | couldn't fit it in
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in nmy four questions. But |'m wondering about
the tinme limt. And is it possible that while
you're going through all these processes that
the statute of limtations mght run out?
Interesting. And of course that woul d def eat
t he whol e purpose of having the taxpayer
advocate there as well.

Now because, with the exception of
what the advocate may say -- the only
exception is that the conmm ssioner can
overturn that -- | think that raises
constitutional issues. And I think that those
constitutional issues about due process need
to be explored before we rush into that
| egi sl ati on.

So, you see, there are a | ot of
things here that really need to be expl ored.
Which is one of the reasons why | said, why
are we rushing with this bill? Wat is the
rush? Wiy don't we have a hearing? Wy don't
we bring in taxpayers who have actually
suffered at the hands of the Tax and Fi nance
Departnent. Let's bring the Conmm ssioner in.
Let's find out what the problens are. Maybe

we coul d even get a report. Maybe a report,
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that m ght be a good idea. W could get a
report on what's happening.

And |'m al so wonderi ng, you know,
that we're putting -- potentially we're
putting this advocate in a difficult position.
Here they are, they're a nenber of a
departnment that they're critiquing. | mean, |
woul d think that that woul d be al nost a
hostile work environnent.

Many of us have experienced
hostility in our public lives. | nean, it
happens to the best of us. But could you
i magi ne every day going to work in a
departnment and your job is to critique that
department and poi nt out what people are doing
wrong? That's an inpossible situation.
personal |y would not want to do that. Very,
very difficult.

If they were totally independent -
you know, we have i ndependent prosecutors.
There are certain things put in for these
people to sort of shield themfromthat. But
could you inmagine sitting at your little desk
in the mddle of a big departnent where

everyone i s concerned that you're going to go
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after then? That would be conpletely
untenable. | don't know how anyone could |ive
with that.

So again, we need to | ook at why
has the Governor |ost control of this agency
and why does the Governor then need to put in
a tax advocate. Wiy is it that no one in the
Assenbly this year thinks that this is
i nportant enough to get it done by April 15th?
O maybe they agree with us and believe that
this issue should be explored nore fully and
nore of these questions should be put on the
tabl e.

| nean, it would be very difficult
for anyone to vote against this, because it
seens to be a pro-taxpayer piece of
| egi slation. But we in government, we're not
j ust supposed to vote to pander to our
constituents. W are here to do things that I
woul d hope are going to be hel pful towards al
of the people of the State of New York and, if
you will, the right thing to do. And this
seens |like the right thing to do for
taxpayers, but is it really? Is it really?

O does it really say that we're failing in
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many ways?

And we have a Constitution which
protects all of the people of the State of
New York on the state |evel, and of course on
the federal |evel we have a Constitution which
protects all of the citizens of the United
States. Well, shouldn't we nake sure before
we all vote on this legislation that it wll
pass both state and federal nuster? | mean,
isn't that part of our responsibility? |
don't think that we should shirk our
responsibilities just in order to punp a bil
out from one house by April 15th.

And | would be remiss if | didn't
say -- | mean, |I'd |like, you know, maybe if ny
nane were on the bill -- no, you know, that's

not true. Even if ny nanme were on this

bill -- although it was not offered to nme to
put my nane on this bill -- but even if ny
nane were on this bill, I would like to think

that | would be raising these very sane
I ssues.

But what | would have liked is for
these issues to have cone up in commttee. |

woul d have |iked to have asked the taxpayers
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what they thought about this. | would have
| i ked to have tal ked to the Tax Comm ssi oner.
| would like to have heard fromthe Governor's

representatives why the Governor thought this

bill was so very inportant. |'mnot saying
it's not inmportant. It's just a lot of
questions about why this bill has taken on

such an air of urgency.

| nean, to ne, if you look at a
bill |ike SONDA, 30 years the Sexua
Orientation Non-Discrimnation Act has been
before this Legislature. 30 years. In fact,
maybe for |onger than you're alive, sone of ny
col | eagues, it's been here. But there's no
urgency about that. It came out of conmttee
before this legislation, yet this legislation
has hit the floor beforehand. You know, sone
t hi ngs are beyond ne here.

Now, the other thing is if there
were Mnority sponsors of this bill, | would
like to think that we would be able to bring
sonme expertise to this legislation. | read
time and tinme again about how bipartisanship
is really the way to go. President Bush

prides hinself on bipartisanship. | think of
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nyself as a bipartisan kind of guy. | think
that maybe that's how we need to go in this
house.

You know, a good exanpl e of
bi parti sanship -- which this bill is not -
but | ook at MCain-Feingold. Mnority,
majority. Although now they're all equal in
the Senate, they're both nmajority parties,
which is really, if you think about it, just
the perfect exanple of bipartisanship. But
tragically -- or regrettably, naybe not
tragically, maybe regrettably, this bill is
not bipartisan. And | think that the nore
voi ces you bring to the table, the nore voices
you bring to the bill -- you know what,
Majority party people, Mnority party people,
we all represent taxpayers. All of us
t oget her represent taxpayers. And | think al
of us need to have our voices heard on this
bill.

Sane is true of SONDA, which has
been around for 30 years. Majority party
menbers coul d avoi d discrimnation because of
SONDA, Mnority party nenbers al so coul d
profit by passing SONDA. It would nake for a
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much nore equal state.

The same is true with this. |
think in a bipartisan spirit we would be able
to make for a nuch better bill, and a bil
whi ch woul d pass constitutional nuster both on
the state and the federal level, in addition
to really finding out what the Governor's
notives were in advancing this bill so quickly
bef ore our house.

ACTI NG PRESI DENT KUHL: Senat or

Lachman, why do you rise?

SENATOR LACHVAN: M. President,
through you, | would Iike to ask the Senator a
questi on.

ACTI NG PRESI DENT KUHL: Senat or
Lachman, | did have Senator Hevesi w shing to
speak next. | have a list running here.

So, Senator Hevesi, do you desire
still -

SENATOR HEVESI : Thank you, M.
President. Wuld the sponsor yield?

ACTI NG PRESI DENT KUHL: Senat or
Goodman, do you yield to a question from
Senat or Hevesi ?

SENATOR GOODIVAN: Yes, | wll,
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Senator. dadly.

ACTI NG PRESI DENT KUHL: The
Senat or vyi el ds.

SENATOR HEVESI : Thank you.

Through you, M. President, the
di scussion that we've been having here has
been a good and thorough discussion. | voted
for this bill last year, but | have a | ot of
questions now. They're sincere and genui ne
questi ons about whether or not I'mgoing to
vote for this bill again.

My question to you is, as | peruse
the |l egislation, the purpose of the office of
t axpayer advocate will be to assist taxpayers
in resolving problenms with the departnent and
to identify areas in which taxpayers have
probl ens dealing with the department and to
recommend admi ni strative changes and propose
| egislative renedies to nmitigate against those
probl ens.

My question for Senator Goodnan,
M. President, is, aren't those al
responsibilities that the Tax Departnent is
currently charged with and shoul d be engagi ng

in?
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SENATOR GOODIVAN: My answer is
that those are responsibilities which ought to
be fulfilled by the Tax Departnent, but it's
clear that in the perception of the
government, and in ny perception after sone
years of exam ning the function of the

departnent, that it's not adequately carried

out .

It's nmy belief that this additiona
i ndi vidual will be hel pful in discussing
policy and procedural nmatters -- not

i ndi vi dual conplaints that they' re being
soaked with a specific tax, but rather the
ways i n which things that are being done do
not make sense.

"Il give you one specific exanple,
if I may. There's an interesting continuing
di scussion as to the concept of who and who
are not residents of the State of New York for
tax purposes. |'ve had people cone to ne and
conplain that they're being charged -- being
asked to pay resident taxes when in fact
they' re nonresidents. The reason for this is
that every tine they conme in and out of La

Guardi a or Kennedy Airport on a business trip
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and that's reported in the log of their
corporation, that they're then charged with a
day of residence in New York even though they
don't reside in New York, sinply went to the
airport and passed it on their way hone.

Therefore, this raises an
intriguing question as to what constitutes
actual residency and perm ssible charging of a
day of residence in New York. And that's the
type of question which this sort of an
i ndi vi dual woul d hopefully be able to review
and give a ruling on.

Let ne point out that once the
ruling is made, that ruling is binding unless
specifically overridden. It would require a
positive act on the part of the comm ssioner
to override the ruling; otherw se, it stands.
And this is a hel pful way of conbatting
bur eaucrati c excesses.

SENATOR HEVESI : M. President,
woul d the sponsor continue to yield.

SENATOR GOODMAN: Yes, | wll.

ACTI NG PRESI DENT KUHL: The
Senat or vyi el ds.

SENATOR HEVESI : | thank Senat or
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Goodman for enlightening us with that primry
exanpl e of why or how the Tax Departnent is
currently failing. And so | very nuch

appreci ate the candor with which, Senator
Goodman, you have answered that question, that
this is necessary because the Tax Depart nent
isn't doing its job and therefore we need an
additional entity to cone in and do a job that
t he Tax Departnent shoul d be perform ng.

However, in light of that -- and I
accept that. | don't like it, and | would
explore it. As Senator Duane has called for,
| think there should be hearings and a fuller
di scussion in conmttee and di scussion from
both sides of the aisle on this.

But in light of that situation, why
woul d you have a taxpayer advocate report
directly to the Conm ssioner of the Tax
Departnent, putting those two entities in
fundamental conflict? They are and probably
shoul d be in an adversarial relationship, but
we haven't taken steps to ensure the
i ndependence of the taxpayer advocate. Aren't
we cutting off our nose to spite our face,

Senat or ?
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SENATOR GOODIVAN: | presune in
drafting this the Governor has studied the
exanpl es of twenty other states who have this
type of apparatus in effect.

It's been proven very effective in
such states as Massachusetts and Pennsyl vani a
and has worked well for them and it's his
belief it would work well in New York.

SENATOR HEVESI : Thank you.

M. President, on the bill.

ACTI NG PRESI DENT KUHL: Senat or
Hevesi, on the bill

SENATOR HEVESI : | don't know how
I"mgoing to vote on this bill. | honestly
don't know how I'm going to vote on this bill.

And | supported it |ast year, and
it passed unaninously. But in the tine that
we passed that bill last year, and in this
time, alnost by definition, the Tax
Departnent -- and |I'massumng that this
Governor's programbill came at the request of
or through consultations and di scussions with
t he Tax Departnment where they are
acknow edgi ng that they have been deficient in

the performance of their duties.

Candyco Transcri ption Service, Inc.




4715

And let's be perfectly honest here.
The purpose of the Tax Departnent is not just
to collect taxes. The purpose of the Tax
Departnent is to collect taxes in a just and
fair way and to establish procedures and
remedi es for individuals who have been
short changed, who need additiona
information -- such as the case when Senat or
Goodman outlined that exanple -- and to
provide a structure or renedi es or neasures to
neet problens that it will encounter as a
gover nnent agency.

And it can't do it, for sone
reason. | don't know why it can't do it.

And per haps we shoul d have had a
di scussi on about the extent to which this
agency i s being funded appropriately. And
maybe it's not being funded appropriately.
Maybe that's the problem But a hearing
certainly would have indicated whether or not
the Tax Departnment has sufficient resources to
be able to in and of itself perform
effectively as a state agency.

| nean, this is a real problem

here. Forgetting first the merits of
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| egi slation, what's wong with the Tax
Departnent? And if this bill is so essentia
and we need it done so expeditiously -
al t hough, to be honest, | doubt that. W're
seeing this bill now, in April. The tax date
is comng up in a few weeks. Wy didn't we
see this bill in January? | have no idea.
Wiy is there no Assenbly sponsor this year?

But it's so absolutely essenti al
that we pass this legislation, but the Tax
Depart nent has done not hing, nothing in the
past year to renedy the problens that I
believe -- and | defy anybody else in here to
get up and discuss with me the reasons why the
Tax Departnent cannot and shoul d not do
exactly what is called for under this
| egislation. W're enpowering a different
entity to do a job that the Tax Depart nent
shoul d be doi ng.

kay, that's probl em nunber one.

Probl em nunber two is if you are
goi ng to acqui esce, if you are going to say,
W quit, we can't as the Tax Departnent do our
j ob, so we need another entity to cone in and

do that job -- and there nay be nerits to
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havi ng an adversarial relationship here, just
as we have in our judicial system There may
be merits to it.

But why woul d you then take that
entity, which is in sonme ways in conflict with
t he Tax Departnent because they're noving in
di fferent directions, because one is enpowered
to advocate on behalf of the taxpayer, the
ot her one has not been doing that, so there's
the need for this legislation -- why would you
then take the taxpayer advocate and put that
i ndi vi dual under the direct supervision of the
Commi ssi oner of the Tax Departnment? | mean,
it really doesn't nake sense.

And now we have a process and
procedure set up here for taxpayer orders,
assi stance orders and what have you. But what
if the Tax Conm ssioner decides that the
systemis beconm ng too nuch of an advocate on
behal f of the taxpayer or the process is
taking too long so it's costing nore noney and
they can't get additional revenue out of the
Executive or the Legislature to facilitate
such a process in a tinely fashion, so it's a

drain on their resources, so the Tax
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Commi ssioner turns around to the taxpayer
advocate and says: No, curtail your process,
cut it short. Wiy wouldn't he do that? He
very well mght do that.

You have a systemthat you are
setting up here, if this passes -- and the
nore | discuss this, the less likely I amto
vote for this legislation -- where you have a
need for an -- if you believe that you need
this legislation, you have the need for an
i ndependent entity that you are then putting
under the constraints of not being independent
by maki ng that individual report to sonebody
who's not doing the job he should be doing
ri ght now.

W have a State Conptroller that
audi ts agencies of the State of New York.

That individual is elected independently. He
oper ates i ndependently. That's a good i dea.
Because you don't do auditing fromwthin your
agency. You can do it, but you | ose your
objectivity and you lose the credibility as to
whet her or not the audit which has been
performed has truly been done on the nerits.

That's why you have a State Conptroller
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That's why you have, as Senator Duane points
out, special prosecutors in sonme cases.

In New York City, the New York Gty
Board of Education has an i ndependent
i nvestigator that has -- we're tal ki ng about
the other extreme now. This individual has no
checks and bal ances, alnbst. So strong was
the need to prevent the organization from
influencing the ability of the independent
i nvestigator, Ed Stancik, to do his job that
they didn't even do any checks and bal ances,
any oversight, which incidentally is
probl emati c.

But in New York City you have that
speci al investigator on the New York Gty
Board of Education. You have the New York
City Conptroller, who audits all the city
agenci es and reviews the contracts and is in
fundamental conflict in many different areas
with the mayor, and he is independent.

And nost tellingly in New York
City, because we're tal king about a taxpayer
advocate here, we have a public advocate in
New York City. Now, some suggest that the

public advocate's office shouldn't exist. And
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that's a debate for another tinme. But if the
office is going to exist, of course it has to
be i ndependent of the entity which it is

fundanmental | y opposi ng on behal f of sonebody

el se.

| nean, this is just silly. |I'm
not going to vote for this bill. |'mnot
going to vote for this bill. | regret ny vote

on this last year. This is a bad idea.

Because the real danger here -- and
you may say, Well, Senator Hevesi, why don't
you go ahead and vote for this anyway, because
is this going to be worse if we pass it than
if we don't pass it. And | suggest to you now
as |'mgoing through this, Yeah, it will be
Wor se.

And here's how And I'll take sone
of the political burden. Because a |ot of
times we're asked to vote on things here that
seemlike they're going to be costly to us
politically, because a no vote nakes the
burden on us, that we now have to explain why
we voted agai nst the taxpayer advocate.

Vel l, here's ny explanation and

here will be the explanation that | provide to
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any of ny constituents who question ny vote on
this. Nunber one, this takes the heat off the
Tax Departnent right now It says we're okay
with the Tax Departnent not doing its job.
We're okay with that. Go ahead, Tax
Departnent, continue not to do what you shoul d
be doing. Gkay? | reject that. | repudiate
it onits face. That's flat-out wong.

And, nunber two, it will give the
i npression -- and Senator Duane alluded to
this. It will give the inpression that if
this office has been created, the taxpayer
advocate's office has been created, that there
is true advocacy, there is a true renedy,
there is a true mechani smfor taxpayers to go
to get relief. But we know that that's not
true, because that taxpayer advocate doesn't
oper at e i ndependently, and he may have his
processes curtailed, he nay have his w ngs
clipped if he's doing his job effectively, he
may be under budgetary constraints, he is not
probably going to be under any oversight.

There wasn't any oversight or any
hearings that led us to this legislation. And

so therefore, we may be in a situation where
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we' ve said to taxpayers, we've shifted the
burden, we've said, You know what, we created
this office of taxpayer advocate for you.
That's it, end of story. Wen in fact it
really is a guise and what it's doing is
creating the inpression that we have provided
a remedy that we actually have not provided.
And that, | submit to everyone in this
chanber, is nore dangerous than taking no
action in and of itself.

And | hope ny col | eagues vote no on

this bill. Because the Tax Departnent has
failed. 1'd like to see a hearing of the Tax
Commi ssioner right now. | want to hear

conplaints fromtaxpayers. Because this
| egislation is the proof that there are nmjor
problenms within the Tax Departnment. You
cannot deny the existence of these problens
and at the sanme tine say we need a taxpayer
advocate. Those two things are fundanentally
in conflict with each other. This is not a
good piece of |egislation.

And this is, M. President, one of
t hose exanpl es where the debate, discussion,

and del i berations that we engage in on the
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floor of this house -- which we don't do
enough of in committee, which we hardly ever
do in hearings, which are al nost nonexi stent,
or the hearings are only one-sided in terns of
having Majority-only task forces or what have
you, where its credibility is by definition
called into question -- but where we

del i berate and we have di scussi ons and now we
realize, as | have realized today on the fl oor
of this house, this bill is a bad bill. |
made a m stake by voting in favor of this bil

| ast year, and |I'm not going to make that

m stake again. And | urge all ny coll eagues
to vote no on this bill.

Thank you, M. President.

ACTI NG PRESI DENT KUHL: Senat or
Lachman.

SENATOR LACHVAN: M. President,
will the sponsor yield for a question?

ACTI NG PRESI DENT KUHL: Senat or

Goodman, do you yield to a question from
Senat or Lachman?
SENATOR GOCDIVAN: Yes, | do.
ACTI NG PRESI DENT KUHL: The

Senat or vyi el ds.
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SENATOR LACHVAN: Last year,
Senat or Goodman, | believe that you
cosponsored a simlar bill with Assenbl ynan
Adriano Espaillat in the Assenbly; is that
accurate?

SENATOR GOCDIVAN: That's correct.
| mentioned that earlier, Senator.

SENATOR LACHMAN: Ri ght. Now,
why was this bill not passed in the Assenbly?
Were there procedural reasons, |ogistica
reasons, policy reasons, or you don't know?

SENATOR GOCDIVAN: | don't know
why it was not passed in the Assenbly.

SENATOR LACHVAN: Thr ough you,
M. President, will the Senator continue to
yi el d?

ACTI NG PRESI DENT KUHL: Senat or

Goodman, do you continue to yield?

SENATOR GOODMAN: Yes, | wll.

ACTI NG PRESI DENT KUHL: The
Senat or continues to yield.

SENATOR LACHVAN: Has Assenbl yman
Espaillat offered a conparable bill in this
area this year?

SENATOR GOCDIVAN: Let me see if |
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can respond in this fashion. This bill has
under gone change since |ast year. The changes
reflect gubernatorial suggestions. And as |
expl ai ned earlier, although at the start of
the year being a straight Goodman bill, it's
now been nodified, it's a gubernatorial
programbill. This reflects the inprint of

t he Governor on the bill.

SENATOR LACHVAN: M. President.

ACTI NG PRESI DENT KUHL: Senat or
Lachman.

SENATOR LACHVAN: Thr ough you,
will the Senator continue to yield?

ACTI NG PRESI DENT KUHL: Senat or

Goodman, do you continue to yield?

SENATOR GOCDIVAN: Yes, of course.

ACTI NG PRESI DENT KUHL: The
Senat or continues to yield.

SENATOR LACHVAN: Has your office
and the office of Assenbl yman Espaill at been
in negotiations in regard this bill?

SENATOR GOCDIVAN: No, we have
not, because the Assenbl yman has not yet
indicated his willingness to be on the bill

SENATOR LACHVAN: Ckay. On the
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bill, M. President.

ACTI NG PRESI DENT KUHL: Senat or
Lachman, on the bill.

SENATOR LACHVAN: | viewthis
bill as a consuner bill rather than a bill
wi thin the Departnent of Finance and Taxati on.
But | think it is a good bill in general. It
needs some fine-tuning. And | would be
hopeful that your office and the office of
Assenbl yman Adriano Espaillat will reach out
to each other to get the type of |anguage that
IS necessary to secure the passage in both
houses of a pro-consuner bill

| would also |ike to thank your
of fice, Senator Goodman. | was sonewhat
pl easantly surprised when | arrived in ny
office last night to see a 15-page deci sion of
G bbons versus QOgden, authored by Chi ef
Justice Marshall in the year 1824, dealing
with interstate commerce. | thank you and,
t hrough you, David Lewis, who wote a little
note attached to it.

ACTI NG PRESI DENT KUHL: Senat or
Hassel | - Thonpson, did you wi sh to be

recogni zed?
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SENATOR HASSELL- THOVPSON: Yes,
t hank you, M. President. Just on the bill.

ACTI NG PRESI DENT KUHL: Senat or
Hassel | - Thonpson, on the bill.

SENATOR HASSELL- THOVPSON:

Senat or Goodman, | think that you have
proposed sonet hing that has a great
possibility of being an excell ent advocacy
bill. But if we're going to pass this bil
that you propose, | think we need to consider
the possibility that there truly can be sone
conflict of interest.

The conflict at |east for nme exists
because the question that it raises is who
does the tax advocate answer to. And the
answer should be to the public, but not the
way it's structured.

The other question it raises is,
who does the tax advocate represent? Again,
t he answer should be the public. But the way
it's structured, it's probably not possible.

Possi ble renedy. | never like to
rai se an i ssue w thout giving a suggested
renmedy. And whether it's accepted or not, |

think that it's worth nmerit. And that is that
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while this is an excellent bill, we have sone
ot her possibilities. And because |I'mthe
ranki ng menber on Consuner Protection, |

al ways think of that as a possible renmedy for
many things. So that this departnent could in
fact be fol ded over into consuner protection.
There's also the possibility of the AG s
office. O it can be a freestanding office.

But as it is proposed, as good as
it is, | believe that we would be perceived as
creating a conflict that never is going to get
resolved. | think that we have identified
very clearly that the Tax and Fi nance
Depart nent has sone serious issues that
they're not able to resolve. Therefore, this
is a possible renedy.

By putting, however, this within
that departnent, you will not only not renedy
that situation, but we will be expending
taxpayers' noney in a tail spin.

And so those are the
recomendations that | would like to offer,
and | would hope that we would lay the bil
asi de and continue to work on it. And

certainly I would be willing to offer at |east
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my voice, if not any serious expertise, to
participate in comng up with something that
woul d nake this a really excellent bill that I
know wi | | pass here wi th unani nous support and
per haps woul d even pass in the Assenbly.

Thank you. Thank you, M.
Presi dent .

ACTI NG PRESI DENT KUHL: Senat or
Pat erson, why do you rise?

SENATOR PATERSON: Madam
President, if the sponsor would yield for a
questi on.

ACTI NG PRESI DENT KUHL: Senat or
Pat er son, perhaps the voice will be a better
i ndication of the salutation to which you
should use. It should be "M . President."

Senat or Goodnman, do you yield to a
questi on?

SENATOR PATERSON: Did | say
Madam Pr esi dent ?

ACTI NG PRESI DENT KUHL: [''m
sorry, sir, you did.

(Laughter.)

SENATOR PATERSON: M. President,

t hat was anxiety.
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Wul d the sponsor yield for a
questi on?

ACTI NG PRESI DENT KUHL: Senat or
Goodman, do you yield to a question?

SENATOR GOCDIVAN: Yes, | do,
gl adl y.

ACTI NG PRESI DENT KUHL: The
Senat or vyi el ds.

SENATOR PATERSON: Senator, two

previ ous nenbers talked to you about this

substitution of the bill. And | understand
that. It's a nodification, really, to be nore
exact .

What |'mjust interested inis
sonmet hing that you alluded to earlier and
expressed a willingness to discuss a little,
and that was just sone of the changes that you
made in the legislation fromlast year to this
year.

SENATOR GOCDIVAN: Senator, let me
preface this by saying that | happened to, in
nmy earlier days as a public servant, been the
Tax Comm ssioner of the City of New York. And
as such, | presided over one of the | argest

jurisdictions in terns of tax collection in
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the United States of Anerica. It was under ny
adm ni stration that we introduced,
unfortunately had to introduce the incone tax
in the City of New York.

Therefore, | would |like to suggest
to you the basic notivation of this, which
will apply to your question as well.

The fundanmental notivation of this
bill is totry to provide a device whereby the
Tax Commi ssioner can see hinself nore clearly
as others see himand can understand any areas
i n which excessive bureaucratic zeal may have
led to abuse or mght |ead to abuse in the
future.

Anot her exanple I1'd like to give is
t he occasion on which the Tax Departnent sent
its agents into the state of New Jersey, with
canmeras, to | arge shopping centers, photograph
the |license plates of shoppers, and
subsequently trace the owners of the cars
bearing those |icense plates and sought to
collect fromthem sales tax on purchases made
in New Jersey.

That was a very egregious, in ny

opi ni on, excessive zeal on the part of the
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departnent, and this was ultinmately brought to
their attention by ny office and di scontinued
upon the public exposure of that.

Had this particul ar device been in
place at that tine, | suspect that it would
not have been necessary to go through
senatorial review have that procedure. But
that's just an exanple of the type of behavi or
which I think this type of a bureaucratic
i nstrument can precl ude.

The idea here is not to have an
appeal nechani sm as such, but rather to
provide a |l ens through which the conm ssi oner
can understand the extent to which his own
departnment may be failing to fulfill its
m ssi on adequately. And | think for the nost
part nost tax adm nistrators seek to be fair
and even- handed, but unfortunately, as they
becone overwhel ned with work, they may
overl ook various aspects of their work which
require review and a cl ear understandi ng on
their part of their inpact.

So that's the fundanental point.
As a result, the bill was nodified | ast year

to the extent of naking this a device which
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was subject to the review of the comm ssioner
hi nsel f rather than sone external force. |It's
arguabl e whether that's an inprovenent or not,
and | would be open to various views on that.
But et nme just say that in view of the
fundamental notion that | just propounded to
you of the basic purpose of the bill, it seens
tonme it's consistent with it.

ACTI NG PRESI DENT KUHL: Senat or
Pat er son.

SENATOR PATERSON: M. President,
if the sponsor would yield for another
questi on.

ACTI NG PRESI DENT KUHL: Senat or
Goodman, do you continue to yield?

SENATOR GOODMAN: Yes, | wll.

ACTI NG PRESI DENT KUHL: The
Senat or continues to yield.

SENATOR PATERSON: This canme to
m nd, M. President, as Senator Goodman was
speaking. | grew up in New York City, so | am
aware that he was the Tax Conm ssioner for the
City of New York. | don't know if everybody
here is. And so this is an opportunity

perhaps to ask a question of the Senator that
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| mght not ask the normal sponsor of a bill
because it's general to policy itself.

When you were tal king about the
situati on where sonmeone cones to an airport
and whet her or not the corporation should be
considered in residency in the city or the
state for that particular day, it cones to
m nd, what about baseball teans that cone to
play in New York, |ike one did yesterday -
and they lost -- and do we charge them a tax
as a resident for the day?

The question is, where do you draw
the Iine between what woul d be adm nistrative
review on the part of the Departnent of
Taxati on and Fi nance and what we m ght
consi der | aw that woul d come under the
jurisdiction of those | awmrmakers in the
Legi sl ature?

SENATOR GOCDMVAN: That's a hard
thing to generalize about, Senator. But if I
may just point out, your perception is just a
little bit unclear as to the point about the
exanpl e | gave.

The issue here is whether you spend

nore than half your tine in New York, whether
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there's evidence that you resided in New York
for nore than half of a 365-day year. |If
there is evidence of any kind that you were in
New York or even touched base in New York
under the old arrangenents that would -- for
nore than 185 days, you'd be charged with

resi dence status and thus asked to pay a

hi gher t ax.

The point that |I'm maki ng, however,
is that the inportance of setting criteria for
this purpose rather than specifically dealing
with an overcharge is the purpose of this
i ndi vi dual who we've described in this bill
And | think this is a useful purpose, one
whi ch serves both the interest of the public
and the comm ssioner, helping himto do a
better job.

Let ne rem nd you, as | said
before, that this has been tried successfully
in other states, include Florida, California,
M nnesota, Massachusetts, Pennsylvania, New
Hanpshire, Arkansas, Al abanm, |ndi ana,

M chi gan, Nebraska, Hawaii, and South
Carolina. So we're not treading on totally

unfam |iar ground here. This has been tried
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and it's been found to be a very useful
adm ni strative adjunct to the functioning of
t he departnent.

SENATOR PATERSON: M. President,
| can't help but share with you ny feelings
about the eruditeness with respect to Senat or
Goodman's consultation. He did not slip by ne
the use of the term "touching base"” in the
City yesterday.

If the Senator would continue to
yi el d.

ACTI NG PRESI DENT KUHL: Senat or
Goodman, do you yield to another question?

SENATOR GOODMAN: Yes.

ACTI NG PRESI DENT KUHL: The
Senat or vyi el ds.

SENATOR PATERSON: Senat or, under
Section 173-A of the law as it stands right
now, we have a bureau of conciliation in the
Tax Departnent. How will the |egislation
you're proposing today interact or vary from
what seened to be an institutional renedy that
the Tax Departnment had set up that apparently
is -- in our judgnment has not really been as

much hel p as we woul d have preferred?

Candyco Transcri ption Service, Inc.




4737

Where wil | your |egislation inprove
upon this and howwill it interface with what
we' ve previously put in place in the Tax
Departnent to this point?

SENATOR GOODIVAN: That's a good
question, one which I'mglad to try to
clarify.

The fact is that the adm nistrator
we' re speaking of here deals with policy
qguestions and broad-gauge procedural matters
rat her than individual clains. The specific
bureaucratic instrument to which you refer
relates to specific clains.

If the departnent clains you owe
t hem $10, 000 and you say you only owe them
$5, 000, that's the type of thing which can go
do conciliation based upon the facts. But if
the factual basis of that claimrelates to a
concept which is being m sapplied by the
departnment or a perceived msinterpretation of
the law i n broad-gauge terns, that's where
this particular bill conmes into play.

| think it's a valid distinction,
and one worth keeping in m nd.

ACTI NG PRESI DENT KUHL: Senat or
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Pat er son.

SENATOR PATERSON: M. President,
I"m properly informed and would |Iike to ask
anot her question if Senator Goodman is wlling
to yield.

SENATOR GOCDIVAN: Yes, | would be
glad to yield.

ACTI NG PRESI DENT KUHL: The
Senat or continues to yield.

SENATOR PATERSON: M. President,
| want to present an exanple and get Senat or
Goodman' s response. Let's say soneone files a
claimwith the office of the tax advocate and
at a certain point the tax advocate has
deternmined that they cannot take any action on
this, they're not going to rule in favor of
the claimant; in fact, they're not going to
address the issue at all. The statute of
limtations that would run on the penalty
phase of failure to pay or sone enforcenent
that is due onto the taxpayer at that point in
time vested in the Tax Departnent, is there a
tolling of the statute of limtations during
this period that the taxpayer seeks relief

fromthe office of the tax advocate?
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SENATOR GOCDIVAN: ["mtold that
there is a tolling based upon the date of the
application of the taxpayer.

ACTI NG PRESI DENT KUHL: Senat or
Pat er son.

SENATOR GOODMAN: Until the
deci sion is reached.

SENATOR PATERSON: Until the
decision is actually reached?

SENATOR GOODIVAN: Yeah, right.

SENATOR PATERSON: Thank you, M.
Presi dent .

Then if the office of tax advocate
makes a deci sion and the taxpayer is not
pl eased with the decision, there is no
recourse at that point, because from-- |
understand the concept of your bill is that
you can't go to the office of tax advocate
until you've exhausted your adm nistrative
remedies in all other areas of the Tax
Departnent; is that correct?

SENATOR GOCDIVAN: That's correct,
Senat or .

SENATOR PATERSON: Ckay, M.

President, if Senator Goodnan would yield to |
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believe two | ast questions.

ACTI NG PRESI DENT KUHL: Senat or
Goodman, do you yiel d?

SENATOR GOCDIVAN: Yes, | do.

ACTI NG PRESI DENT KUHL: The
Senat or vyi el ds.

SENATOR PATERSON: Then, Senat or
Goodman, there is -- | guess there are |ayers
of responsibility here. And this is somewhat
situational. But since the last contact with
t he Tax Departnment would then have been with
the office of the tax advocate, then ny
question to you is, are there sone
constitutional problens -- if the office of
tax advocate rul es agai nst the taxpayer and
then at that point the taxpayer does not have
any remedy, would that in a sense violate the
constitutional right to due process, not
because the Tax Departnent set up an appeal in
the first place but because the Tax Depart nment
had a second institution within it that did
not grant an appeal ?

SENATOR GOCDIVAN: The answer is
no, Senator.

SENATOR PATERSON: | worked hard
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on that question, M. President. Al | can
get is a no?

If the Senator would continue to

yi el d.

ACTI NG PRESI DENT KUHL: Senat or
Goodman?

SENATOR GOCDIVAN: The answer is
yes, | will continue to yield.

ACTI NG PRESI DENT KUHL: The

Senat or vyi el ds.

SENATOR GOODIVAN: And that's ny
final decision.

(Laughter.)

SENATOR PATERSON: | have al ways
protested when the Senator is referred to as
euphenmi stic, M. President. |'m happy to see
that we've brought himdown to the basic
answers here.

But ny |last question just involves
that interaction between the office of tax
advocate within the real mof the jurisdiction
of the comm ssioner, sonething that is
concerni ng Senator Hevesi to a great degree
and is al so concerning nyself.

If the tax advocate does find a
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problemw th the departnment -- in other words,
the tax advocate wants to rule on behal f of
the taxpayer, the grievant, is there at that
point -- what is -- what duties and

responsi bilities does the Departnment of
Taxati on and Fi nance and specifically the
conmi ssi oner have? Can the tax advocate be
overrul ed? Can the tax advocate force upon

t he departnent perhaps vanqui shing a lien on
property? O to what extent does the tax
advocate have final jurisdiction, or is there
now anot her jurisdictional process that goes
on within the departnent itself?

SENATOR GOODIVAN: The procedure
woul d be in the event that there's nerit found
in the matter brought before the tax advocate,
that he issues a decision. That decision is
one which normally would carry the wei ght of
finality. But in instances in which the
conmi ssi oner wi shed to override it, he would
have the ultinmate power to do so in witing.

It would then becone a very public
matter, and obviously there would be a
rel uctance on the part of the comm ssioner to

override that individual. There's a certain
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anmount of noral suasion in the position of the
tax advocate which | think would comand a
fair degree of respect.

ACTI NG PRESI DENT KUHL: Senat or
Pat er son.

SENATOR PATERSON: M. President,
I wish to risk ny friendship with Senator
Goodman. | prom sed that that would be it,
but his answer actually elicited another
questi on.

SENATOR GOODIVAN: Go right ahead,
Senator. Qur friendship is not at stake, |I'm

happy to respond.

SENATOR PATERSON: Thank you, M.
Presi dent .

My question is, have we outlined in
the legislation -- and I know this is

difficult because we can't imagi ne every
opportunity or instance that can actually cone
up. But to what degree of specificity have we
delineated in the | egislation what points that
t he conm ssioner, using the broad supervisory
powers that are inplicit with his or her

appoi ntnent, can overrul e the taxpayer

advocate and restore the original judgnent of
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t he departnent?

SENATOR GOCODMAN: ' msorry,
would you -- | didn't quite catch the thrust
of this. You say at what point does what
happen?

SENATOR PATERSON: | guess al
I"'msaying is I'mtrying to figure out whether
the office of the tax advocate really has
strength and validity or if, let's say, sone
comm ssioner that doesn't |ike being told no,
someone in a supervisory position that does
not feel particularly adnoni shed by the ruling
of sone kind of onbudsman built into the
agency, mght just always overrule what the
t ax advocate proposes.

In other words, the legislation as
it stands is very apt. But appointed
officials, adm nistrators, have on occasion
probably been very overbroad with their
authority and have not been willing to listen
even to different types of institutions that
are put in under their jurisdiction that are
put there for the purpose of advice or counse
or perhaps suggesting that there needs to be a

change in policy on the part of the
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depart nment .

So what I"'mjust trying to
understand is how often was it in your
contenpl ation, having witten the |egislation,
woul d the right of the conmm ssioner to
overrul e the advocate be utilized? Wuld it
be sel domor would it be sonething that we
m ght find happens all too often?

SENATOR GOCDIVAN: I f the Tax
Commi ssi oner had a cavalier attitude toward
the findings of his advocate, | think that
woul d bring down a degree of public opprobrium
whi ch woul d be an enbarrassnent to the
department and probably cause public outcry.

To the extent that public opinion
woul d weigh in heavily and be reflected
possibly in other disciplinary action to be
brought through a | egislative body and the
like, I think that would be a powerf ul
i nfluence on naking certain that adequate
respect is shown to the advocate in this type
of situation.

ACTI NG PRESI DENT KUHL: Senat or
Pat er son.

SENATOR PATERSON: Thank you, M.
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President. | want to thank Senator Goodnman
for his gracious responses.

SENATOR GOODIVAN: | just want to
say thanks to you, Senator. May | just neke
one brief observation, with your permni ssion?

There are various ways of posing
questions on this floor, M. President, and
sonmet hing that cones to ny attention is the
fact that certain questions cone with a degree
of optim smand goodw || about the notivation
of the sponsors. Qhers seemto inply that
the sponsor is attenpting to unhatch a plot on
t he unsuspecting public and is therefore
guilty of a dirty trick

| think in this body we've cone
over the years to respect one another's
integrity to the point where it is not assuned
that bringing a piece of legislation of this
type is intended to be an underhanded effort
to subvert the processes of our free society.
And I'mgrateful to you and several of your
col | eagues for the way in which you pose your
qguestions, which are not dripping with
suspicion or with negative inplication.

Thank you.
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ACTI NG PRESI DENT KUHL: Senat or
Pat er son.

SENATOR PATERSON: ' mvery
happy, M. President.

No, in all seriousness, we all here
have the utnost respect for the dedication of
Senat or Goodman and his integrity. Sonetines
it mght appear that the questions mght -

" mspeaking on the bill, M. President.
Sonetinmes it mght appear that the questions
have a degree of suspicion or negative
notivation, and | just wanted to assure
Senat or Goodman that it is not as nuch the
case with respect to the individuals,
sonetines it's just the case about the
process.

| think there were three of us that
asked questions about the nodification of the
| egislation. W just didn't understand what
it was actually about. And although there
haven't been nany plots that were hatched that
woul d inure to public detrinment from Senator
Goodman, it's certainly our opinion that at
times there could be greater notification or

gr eat er under st andi ng.
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And unfortunately, as Senator
Goodman pointed out, when there is a breakdown
in that communication, there can be
perceptions and fears and anxieties that al
of us feel. But |I want to thank the Senator
for reassuring us and tal k about the
| egi sl ati on.

And to that end, I'ma little torn
bet ween the notabl e objective and sincerity
t hat Senator Goodnan presents but also the
very steadfast discipline, criticism and
honesty that | think that Senator Duane and
Senator Hevesi elicited in their discussion
about how effective this actually can be in
the Tax Departnent where, since we already
have -- and it is a section that's not applied
to the specific policy or application of
policy as Senator Goodnman's bill -- but we
al ready have a bureau of conciliation under
Section 173-A that was at |east an institution

that was designed to provide sonme relief for

t axpayers.

And | think that there certainly
is -- not in any way connected to Senator
Goodman's bill -- sone dissatisfaction on the
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part of the public. W' ve seen nationally a
conpl ete m strust of our Internal Revenue
Service. And there is a feeling that these
organi zati ons have inplenmentary power, they
have at times harassed and bullied individuals
over what were honest mni stakes or just
m scal cul ati ons on the part of public
citizens.

And so Senator Goodnan probably was
speaking to that notion when he put this
| egi sl ati on together and wants to set up what
woul d really be a second tier of relief, a
second exami nation of an issue. Not a finding
but necessarily an issue that's being raised
that has not worked well for the particular
taxpayer or entity that's paying taxes in a
speci fic situation.

And what Senator Hevesi is saying
is that that nmay be true, but still the
i nevitabl e power rests with the comm ssioner,
and it would be very hard w thout sone
i ndependence or independent nature to an
entity to really be assured that there would
be an apt change in policy, because too often

when agencies rely to their detrinent for a
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| ong period of time on the application of a
policy, some succeeding determnation that is
designed to actually supersede that notion is
nmet with a great deal of resistance.

And so what Senator Hevesi is
saying is things are not always as they seem
It woul d appear to be a viable entity that
woul d shed sone additional opportunity on the
part of the taxpayer, but may inevitably just
be a further exercise in bureaucracy, that not
only inures to the detrinment of the taxpayer
but provides no review as the origina
Departnent of Taxation did in the first place.

| think I"'minclined to vote for
the bill, because | can't really think of an
option that woul d provide sonme i ndependence
other than to set up a board that would be the
same tax advocacy process and | et the board
rule. In other words, just let themrule in
favor of the taxpayer and force the agency to
make the appropriate change in policy.

Because the issue is specific, as
Senat or Goodnman pointed out, to the issue and
not to the specifics of a case -- did you owe

$5,000 or did you owe $10, 000, | believe that
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was Senat or Goodman's exanple -- | don't know
how we could set up a board that would be

i ndependent, because that woul d then becone
the de jure Tax Departnent itself.

So | think that we're going to have
torely on the ability of individuals to heed
the call when in a nunber of instances the
of fice of the taxpayer advocate tries to
change policy on the part of the departnent,
and just nmake sure that we as a Legislature
read those reports that the office of tax
advocate will send to us each year and take a
| ook at those reports and see whet her or not
t hei r adnoni shments are bei ng consi dered by
t he departnent.

This is the reason agai n why when
Senat or Duane raised the issue of the
Depart nent of Taxation as it relates to the
appoi ntnent of this agency, and that it not
i nvol ve the advice and consent of the Senate,
that that's somewhat inportant, because here
is a second opportunity that we're not
encouraging a | egislative position.

In spite of that, | think I'Il vote

for the bill. But |I amgoing to be somewhat
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haunted if we find down the road that Senator
Duane and Senator Hevesi are proven correct,
because they really have left us with sone

val uabl e thoughts today that | think we really
need to consider very carefully. And those

t houghts relate to not necessarily the scope
or the spirit of the legislation itself, but
really the application.

You know, sonetinmes there's too
much di scussi on about conspiracy. You know,
nobody may have sat in the roomand actually
decided to do this. But if the results are
the sane as if they had, there really isn't
much of a difference.

So | eaving aside -- and | think we
can all agree that this is a valid idea, which
perhaps m ght need a little adjustnent, but
it's certainly a valid idea. But the point is
whet her or not this agency within an agency is
going to have the kind of broad power that we
would like it to have so that people have sone
type of redress.

What |' m encouraged by is that |ast
year's legislation was to sone degree not

totally satisfactory with all the parties
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i nvol ved, and Senator Goodman did, rather than
just bring it back here for another exercise
in futility, took the |egislation and nade
sonme adjustnents. Maybe not enough for all
but it denonstrates his willingness to work
with us and try to craft what appears to be
needed | egislation that will change the
opportunity for people who are thrust into
these situations to seek the relief that they
deserve.

Thank you, M. President.

ACTI NG PRESI DENT KUHL: Senat or

Onorato, why do you rise?

SENATOR ONORATO M. President,
will the sponsor yield to a question?
ACTI NG PRESI DENT KUHL: Senat or

Onorat o, before that happens, Senator Rath,
why do you rise?

SENATOR RATH: M. President,
there will be an i mMmedi ate neeting of the
Veterans Conmittee at 1 o' clock, Room 328.

Al so an i medi ate neeting of the Energy and
Tel ecomruni cations Conmittee in the Majority
Conf erence Room

SENATOR GOCDIVAN: M. President,

Candyco Transcri ption Service, Inc.




4754

I will yield.

SENATOR ONORATC I only have one
question, Senator.

ACTI NG PRESI DENT KUHL: The
Senat or vyi el ds.

SENATOR ONORATO You have in the
bill there that the advocate woul d be required
to report to the Legislature annually. Which
rai ses a serious problem because we've had
some di scussions here recently with sone other
agenci es that were supposed to have nade
reports to this body and haven't done so, sone
of themtwo years, sone of themas much as six
years.

Is there anything in here that
woul d actually put sone teeth into it to
require, other than sinply stating that they
shoul d give the -- what happens if they don't
give us the report on an annual basis? Wat
can we do to bring it forth?

SENATOR GOCDIVAN: Senator, this
report is a very serious one, and let ne just
outline its contents to you, if | my.

The annual report will be a ful

and substantive analysis of the activities,
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and the report is nade directly to the
Governor, Tenporary President of the Senate,
Speaker of the Assenbly, and the Commi ssi oner
by Decenber 31st, 2002, and every year
thereafter, without prior review by the
Conmi ssi oner .

The report nust contain statistical
information and shall identify initiatives the
t axpayer advocate has taken, summarize and
descri be the nost serious problenms encountered
by taxpayers, contain an inventory of itens
for which action has been taken and their
result, identify any taxpayer assistance order
whi ch was not honored by the departnent in a
timely manner, and contain recomrendations for
adm ni strative and |l egislative action to
resol ve probl ens encountered by taxpayers, and
i ncl ude such other information as the advocate
deens advi sabl e.

In short, he is required by lawto
gi ve a conprehensive and specific report to
this triple-report-receiving group.

SENATOR ONCRATO M. President.

ACTI NG PRESI DENT KUHL: Senat or

Onor at o.
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SENATOR ONORATO. If he wll
continue to yield.

ACTI NG PRESI DENT KUHL: Senat or
Goodman, do you continue to yield?

SENATOR GOODMAN: Yes, | wll.

ACTI NG PRESI DENT KUHL: The
Senat or vyi el ds.

SENATOR ONORATO | understand
what he's supposed to do, or he or she,
whoever it may be. \What happens in the event
that they don't do it?

SENATOR GOODIVAN: Then he goes to
the electric chair or sonething |ike that.

No, | think that the answer is that
he woul d again be subject to serious criticism
or oversight by the Legislature, which would
certainly be aware of this failure, because
the Legislature is one of those receiving the
report, not to nmention the Governor hinself.

There's no specific penalty in the
|l aw for failure to do this, but |I don't think
that's a realistic possibility.

SENATOR ONORATC Thank you,
Senat or .

ACTI NG PRESI DENT KUHL: Any ot her
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Senat or wi shing to speak on the bill?

Senat or St achowski .

SENATOR STACHOWBKI : Just on the
bill.

ACTI NG PRESI DENT KUHL: Senat or
St achowski, on the bill.

SENATOR STACHOWBKI : | don't
real ly have any questions for Senator Goodnan,
because he's answered quite a few questions.
And I"'mstill not exactly sure which part in
particul ar the Governor had to get in there,
but -- and | know he answered Senator Paterson
on that, and | mght have just mssed it when
I was |istening.

But anyway, regardl ess of that
fact, | think that Senator Hevesi and Senat or
Duane brought up sonme good questions on the
bill. I find it hard to oppose a taxpayer
advocate proposition. Although it is kind of
funny that he reports to the comm ssioner, he
questions the conm ssioner, and how hard wil |
sonmebody question the person they work for?

It's a difficult situation that
you're going to put this person in. And quite

frankly, after sitting through budget hearings
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the | ast couple of years, if the Governor is
okay with this bill, that tells nme that the
advocate is just going to support the policies
of the Governor, basically the sane as the
comm ssioners do at the budget hearings.

So | really don't know what we're
acconpl i shing here, except that we're going to
be able to say that we've established the
of fice of taxpayer advocate within the

Depart nent of Taxation. Maybe, if an

Assenbl yperson will decide to sponsor this
bill, now that the Governor got whatever
changes it is that he got -- which | got to

bel i eve have sonething to do with that he
wor ks for the commi ssioner, he questions the
comm ssioner, and he reports to the
conmi ssi oner .

O her than that, | think it's not a
bad idea. | thought it was a better idea |ast
year, because it was sponsored by an
Assenbl yperson. And whatever reason it didn't
get through there, | still will continue to
support it.

| again thank Senator Goodnan for

his graci ousness to all ny colleagues in
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patiently answering their questions. | also
kind of enjoy when there's a little excitenent
in here, so at least it started out with a big
flurry. Maybe everybody didn't find that
enj oyabl e, but it woke everybody up, got
everybody in the right frame of mnd to be
sitting here and di scussing various pieces of
| egi sl ati on.

But I will still support Senator
Goodman's bill, even though | do have sone
series gquestions about the point that I
nmenti oned, that the person questions the
commi ssi oner, he works for the conm ssioner,
and he reports to the comm ssi oner.

Thank you, M. President.

ACTI NG PRESI DENT KUHL: Any ot her
Senat or wi shing to speak on the bill?

Heari ng none, the Secretary w |
read the | ast section.

THE SECRETARY: Section 4. This
act shall take effect in 60 days.

ACTI NG PRESI DENT KUHL: Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT KUHL: Senat or
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Mont gonery, why do you rise?

SENATOR MONTGOVERY: M.
President, | just want to explain ny vote.
ACTI NG PRESI DENT KUHL: Senat or

Mont gonery, to explain her vote.

SENATOR MONTGOMERY: Yes, thank
you. Just very briefly.

| have listened very intently to
the debate on this |l egislation, and the
t hought occurs to nme that | really have had a
very positive response over the years when
have approached the Departnent of Taxation on
behal f of mnmy constituents. And one of the
reasons that | assume that there's a positive
response is that I can comrunicate with the
conmi ssi oner, the comm ssioner then directs
his or her staff to take care of issues, and
usually it's very, very efficient and they do
it very quickly and pronptly.

So | really don't see the need for
an entirely new bureaucracy within the
bureaucracy to whom as several of ny
col | eagues have pointed out, that person -
it's not clear who that person is ultimtely

accountable to, whether or not it's actually
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in fact the public or whether or not it's just
anot her arm of the CGovernor or -- i.e.,

t hrough the comm ssioner to buffer direct
access to the conm ssioner.

So I"'mgoing to vote no. |'m not
opposed to an advocate, but | find and | trust
that the comm ssioner really is truly the
ulti mate advocate and has the ultimate
authority to make decisions within the

Taxati on Departnent.

Thank you.
ACTI NG PRESI DENT KUHL: Senat or
Mont gonery will be recorded in the negative.

Senat or Duane, why do you rise?

SENATOR DUANE: Thank you, M.
President. To explain ny vote.

ACTI NG PRESI DENT KUHL: Senat or
Duane, to explain his vote.

SENATOR DUANE: Thank you.

Maybe 30 years ago there was a way
of doing things and a way of not doing things.
| hope that 30 years ago, debate wasn't cut
of f after four questions. And | hope that
questions that were asked appropriately were

answer ed appropriately.
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I"mgoing to vote no on this bill
Alot of it has to do with the debate and
di scussion that occurred on the floor today.
| think it would have been tragic if the
debate on the bill had been |limted to four
questions, but |I'mpleased that that didn't
happen and we had a chance to have a conplete
and t horough di scussion on the bill.

But it's based on the things that
wer e brought out during that discussion that
made nme decide to vote no on the bill.

Thank you, M. President.

ACTI NG PRESI DENT KUHL: Senat or
Duane will be recorded in the negative.

Record the negatives and announce
the results.

THE SECRETARY: Ayes, 54. Nays,
2. Senators Duane and Montgonery recorded in
t he negati ve.

ACTI NG PRESI DENT KUHL: The bi |
i s passed.

Senat or Marcel lino.

SENATOR MARCELLI NG, M.
President, would you please call up at this

ti me Cal endar 105.
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ACTI NG PRESI DENT KUHL: The
Secretary will read.
THE SECRETARY: Cal endar Number

105, by Senator Bal boni, Senate Print 862, an
act to amend the Cvil Practice Law and Rul es,
in relation to prohibiting.

SENATOR PATERSON: Expl anati on.

ACTI NG PRESI DENT KUHL: Senat or
Bal boni, an expl anati on has been requested by
the Acting Mnority Leader, Senator Paterson.

SENATOR BALBONI : Thank you, M.
Presi dent .

This bill would amend Section
1411-A of the Cvil Practice Law and Rules in
relation to codifying conmmon sense. That is a
very sinple proposition: If you commt a
felony in this state, the last thing that you
should be able to do is to bring a | awsui't
agai nst the person that you tried to either
rob, assault, run over, steal from or break
into their hone.

And as we' ve di scussed before,
three separate years now, there are a | egion
of cases, a legion of articles, and a | egi on

of newspaper exanples that underscore the
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utter ridiculousness of the ability of a
convicted felon of bringing these types of
| awsui ts.

This bill would change around what
sonme | egal comentaries have described as a
m sstep in 1975, when this Legislature adopted
1411- A but did not carve out an exception for
f el oni ous conduct .

Thank you, M. President.

ACTI NG PRESI DENT KUHL: Senat or
Pat erson, why do you rise?

SENATOR PATERSON: M. President,
there was a tragedy a couple of weeks ago in
Chi na when a nunber of children were playing
with explosives and firearns. And there was
an accident, and 20 to 30 people were killed.
And there will be no |l awsuits there, because
Chi na doesn't have | awsuits.

And one of the frustrating and at
times tiring aspects of living in a denocracy
is the fact that we try to keep our courts
open as often as possible. Now, Senator
Bal boni's point is well taken. And it's
actually difficult for ne to get up and debate

Senat or Bal boni on this i ssue, because the
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i ndi vi dual s who have often tried to sue people
after they were conmtting a crine -- they
broke i nto soneone's house and at sonme point,
maybe | eaving the scene, they fell and hurt

t hensel ves and now t hey want to sue the
property owner. That's how ridiculous it
actually gets. And because of it, our first
reaction is to shut it down, to stop it, not
to all ow anyone to sue.

And Senator Bal boni's sentinent is
nmy sentiment. I'mnot trying to | et anyone
of f or give anybody a break who is a felon,
who is a robber, a burglar, a nurderer, a
rapi st.

Yet at the sane tine, what
di stinguishes living in this country is that
we do extend to our denocracy the jurisdiction
in our courts to nmake those actua
det erm nati ons.

And | think that this is too rigid
arule. | think that there are situations
that | coul d describe for Senator Bal boni, and
Il will in a nmonment, where it would be really
creating an open season on individuals who are

breaki ng the | aw who, believe it or not, even
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at that point have rights as well.

Now, if Senator Bal boni would yield
for a question.

ACTI NG PRESI DENT KUHL: Senat or
Bal boni, do you vyiel d?

SENATOR BALBON : Yes, | woul d,
M. President.

ACTI NG PRESI DENT KUHL: The
Senat or vyi el ds.

SENATOR PATERSON: Senat or
Bal boni, when -- M. President, when Senator
Bal boni first cane to the Senate, which
believe was in 1996 -

SENATOR BALBON : 1997.

SENATOR PATERSON: 1997. It just
seened | onger.

But when he cane here, | renmenber a
particul ar debate between Senator Bal boni and
Senat or Leichter and Senator Gold where he
regal ed this chanber and totally overwhel ned
his coll eagues with the reciting of case | aw
of courts involving Barker versus Kallash and
even a case that went back to 1894, for which
| had to go and read the case just to try to

understand. | think it's the Bailey case?
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SENATOR BALBONI : Ri ggs versus
Pal mer .

ACTI NG PRESI DENT KUHL: Ri ggs
versus Palner, |'msorry.

My question, M. President, relates
to the issue of police who are arresting
i ndi viduals, arresting them for what woul d
| ater be convicted felonies. Are you saying
by this that the only adm nistrative relief
for police brutality would then be
adm nistrative within the police departnent,
that there would be no civil action that could
be taken against the police officer as, there
was in the Loui ma case?

Because renenber, in the Louinma
case, because of the resisting arrest, Louinm
coul d have been charged with a felony, could
have theoretically been convicted, and
therefore this case we're readi ng about where
the victimis suing the police officer who
injured himright now, who is later convicted
of a felony hinself, couldn't do it civilly
because he commtted a fel ony.

SENATOR BALBON : Senat or

Pat erson, for purposes of naking sure that the
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record is conplete, the incident that you
began your conments with regarding the

expl osion at the school, with fireworks, in
China -- | believe it happened 2% weeks ago,
is the approximate time -- if you followed the
news, you would see that at this point in
time, they have a man in custody who actually
went into the school with the intent to set
of f explosives. So there was no acci dent
associated with that particular incident.

The reason why | just state that is
because | believe that that is sonething
that -- we should just nake sure that we
understand that that was a felonious act in
and of itself. And this bill would relate to
that individual. He had a problemw th the
school itself. So I'mnot sure that that
necessarily applies in this particular
situation.

But as to your discussion about
police brutality, that has been -- if there's
any enotion that attaches itself to this
particul ar issue, that is the enotiona
elenment. Are we going to deny particularly

mnorities the right to bring a lawsuit -
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because as you know better than anybody el se,
in the mnority community there's a great
concern about the relations with police
officers. And the last thing | would want to
do woul d be to advance a neasure that would
take away the ability of any individual who
has suffered brutality to effectuate their
rights.

Thi s proposal does nothing of the
kind, and I'Il tell you why. The proposal we
coul d have chosen to do that we could have
passed in this house woul d have been the
adoption of a strict assunption of risk
proposal. That would nean that if you
commtted a felony, then anything you would
have done fromthen on, you woul d have been
liable for without reconpense.

That is not the proposal that's
before us, that is not the bill we have
passed. W are passing a bill that sets up a
standard that would be utilized by the court
i n determ ni ng whet her or not dism ssal of
this case woul d be appropriate in the given
case. Not whol esale, not by class, but rather

at the specific case. And that word that
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shoul d be focused on is the word "cul pable."

The court is to determ ne whet her
or not the actions that resulted in the
convi ction were the cul pabl e cause of the
injury that's being sued upon. That is the
saf eguard agai nst any denial of a civil remedy
in the course of a police brutality action.

But there's another argunent that
|"ve advanced that | would wish that this
house woul d consi der, and this cones from
years of experience in the trial bar on ny own
behal f as an attorney trying cases involving
not so nuch police brutality but cases
i nvol ving | awsuits agai nst police officers.

It is a proposition |'ve stated
before. | will state it again. The
practitioner who seeks to bring a cause of
action for police brutality in the state court
does so as akin to malpractice. And I'IIl tel
you why. Because under the federal rules, you
can get attorneys fees, the cases are nuch
nore expeditiously handl ed, and nornmally you
can get nore favorable foruns, particularly in
this state, if you do the federal route than

if you do the state route. 1've seen that

Candyco Transcri ption Service, Inc.




4771

firsthand, particularly downstate.

And you have a 1983 civil rights
cause of action that this bill does nothing
to. So the statenent that my | egislation
bef ore this house woul d abrogate any and al
civil remedy in a police brutality case is
wong on two counts. The first is, it's wong
because of the word "cul pable.” And secondly,
it is wong because the federal forumis stil
avai | abl e.

And the third is that as a public
policy matter in this state we want to deter
police brutality in every instance agai nst any
communi ty, against any individual. The way we
do that -- this is not by anecdote, this is
not by supposition, this is by testinony of
police officers -- is by attaching to that
i ncredi bly severe and serious act a pena
renmedy, a crimnal sanction. You put a police
officer in prison. That is the way you stop
police brutality.

Anot her practical matter, and |
woul d refer you to 50-L of the Gvil Practice
Laws and Rules -- I'msorry, the CGenera

Muni ci pal Law, Senator Paterson. Many
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muni ci palities have adopted i mmunity statutes
for police brutality as a civil remedy. So in
that regard, you don't have that avail able

ei t her.

So | hope that that gives you kind
of alay of the land as to why this particular
nmeasure does nothing to change the | aw or the
ef fectiveness of a civil suit for police
brutality.

ACTI NG PRESI DENT KUHL: Senat or
Pat erson, why do you rise?

SENATOR PATERSON: M. President,
i f Senator Bal boni would further yield for a
questi on.

ACTI NG PRESI DENT KUHL: Senat or
Bal boni, do you yield to another question from
Senat or Pat erson?

SENATOR BALBON : Yes, | do, M.
Presi dent .

ACTI NG PRESI DENT KUHL: The
Senat or vyi el ds.

SENATOR PATERSON: M. President,
I"'ma little unsure of what Senator Bal boni is
proposi ng. Perhaps he's thinking about a

bal ance in terns of jurisdiction.
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Senat or, you gave a renedy that |
didn't think that you'd be willing to admt.
In other words, if you're saying that we're
goi ng to knock out the state renedy, you can't
go to state court, but you can go to federa
court, | just thought that this would be a
precursor to federal |egislation also not
all ow ng the perpetrator who was convicted of
acrine to sue. | nean, certainly they could
sue under a civil rights statute.

But I'msaying civilly, the civil
case, which is one for danages, are you saying
that you're |l eaving the renedy of the use of
the federal courts? O are you saying that
you don't believe that we should allow this at
all? Wich is what | thought the intent of
the | egislation was.

SENATOR BALBONI : M. President,

t hrough you.

SENATOR PATERSON: Was that clear
enough?

SENATOR BALBON : Yes, it was.

ACTI NG PRESI DENT KUHL: Senat or

Bal boni, why do you rise?
SENATOR BALBONI : In order to
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respond to the gentleman's question, M.
Presi dent.

ACTI NG PRESI DENT KUHL: Still
answering the question from Senator Paterson?
Fi ne, proceed.

SENATOR BALBONI : Thank you, M.
Presi dent.

The federal renedy in the 1983
cause of action sounds in conspiracy, sounds
i n muni ci pal negl ect and negligence -- sane
thing -- sounds in a different cause of action
than straight assault, which is what the state
cause of action for negligence, at |east,
woul d sound in.

As you know, we in this Legislature
cannot bind the hands of the federa
governnment, and in this instance nor woul d we
want to. Wat we want to do here is bring
common sense froma jurisprudentia
perspective to the state courts. See, the
peopl e who are listening to this debate up
here, I'msure that if you laid out the
exanpl e of a robber comng into your hone at
night, sticking a knife to your throat and

taki ng your noney, and then on the way out
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trippi ng over one of your children's toys and
breaking his leg, and then suing the
honeowner, that is literally adding insult to
i njury.

And it says to all the God-fearing
t axpayers and peopl e who are upstandi ng
citizens that there's sonmething wong wth our
system Qur lawis replete with exanples of
how we have di senfranchi sed the felon, because
a felony is a very serious crimnal act. W
are being consistent with the concepts of pari
delicto, with the concepts of insurance fraud,
with the concepts of civil debt under the
Cvil Rights Law, that you're not able to
vote, hold a state or federal job if you're
convi cted of a felony.

You and I, God forbid, if we were
ever to be convicted of a felony, would | ose
our seat imrediately. But yet we want to
mai ntain for that sane individual who commits
a felony, commts an act agai nst society, the
ability to use the very systemthat he or she
flaunted? |Is that the nessage that we send to
our constituency, that we are not all the

sane, that if we break the rules that we
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shouldn't lose the rights to participate in a
soci ety?

That's what this bill is about.
That's all it has ever been about. | hope
t hat answers your question.

SENATOR PATERSON: M. President,
I want to thank Senator Bal boni for the answer
and ask hi m anot her questi on.

THE PRESI DENT: Senat or Bal boni ,
do you yield?

SENATOR BALBON : Yes, | do,
Madam Pr esi dent .

THE PRESI DENT: You may proceed,
Senat or Pat erson.

SENATOR PATERSON: Sorry, Madam
Presi dent .

Senator, we have a case that is
i ncluded in your menorandum the McCunmm ngs
case. And this of course was a case of a
per petrator who actually sued and won a coupl e
of mllion dollars, in fact. And I think it's
even nore egregi ous than your exanple of the
person slipping on the toy, because here this
was a |arge recovery. But | want to nake sure

that we're not |egislating the exception,
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| egi sl ati ng that uni que case sonetines that
makes us scratch our heads and wonder who it
was that was presiding over that particular
case and what jury brought back that verdict.
| want to tal k about a number of
situations that could occur should we pass
this bill. First of all, I was quite
interested to hear your point of view about
the relief in the federal courts. W've |
t hi nk di scussed this case on the floor about
five years now, and it's at |least the first
time | renmenber hearing that you felt that
way, and I'mreally a little nore drawn to the
general concept because of that explanation.
But what | want to ask you is, what
about the situation now where the famly of a
deceased perpetrator -- let's say soneone who
was conmitting a felony at the tinme of an
of fense -- m ght be barred from suing under a
wrongful death statute because the individual,
when they had conpl etely subdued the
perpetrator, continued to brutalize them
resulting in their death. 1Isn't that the
ot her side of what we're possibly |egislating?

SENATOR BALBON : Madam
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President, through you, if you are again
tal ki ng about the wongful death having

resulted frompolice brutality while the
i ndi vi dual was in custody?

SENATOR PATERSON: Vell, 1I'm
sorry, Madam President, just to clarify for
Senat or Bal boni, you know, the overwhel m ng
nunber of our police officers discharge their
duties with conplete professionalism and it's
certainly as high in if not a higher
percentage than any other profession. So I'm
not trying to turn this into sone kind of an
assault on our |aw enforcenment officials, who
work very hard. It could be anybody who was
resi sting the advances of a perpetrator.

But the police get cited because
they are highly trained and because incidents
such as this really tug at the heartstrings of
peopl e who recogni ze that the role of the
police is to protect citizens, so when there
is -- the sane with us as elected officials,
when there's wongdoing on our part, it's an
even nore frightening concept for the public
to swal |l ow.

But I"'mreally, for purposes of
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this question, just tal king about anyone who
is resisting the advances of a perpetrator who
t hen goes over the top and becones oppressive
in their actions and overly aggressive in

t heir physical resistance, perhaps resulting
in the death of soneone who was comitting a

f el ony.

SENATOR BALBONI : Madam
President, through you. 1'd like to answer
your question in two regards.

The first is in regard to the
synpat hy that you woul d have for the famly of
a convicted felon who dies during the
comm ssion of a felony and whose famly is
unable to bring a wongful death suit. That
is a harsh outcone. It is the sane outcone,
however, Senator, for that sane famly should
the perpetrator live and be sentenced to jail
for a mnimumof a year. They have no ability
to perhaps earn an incone, they've now | ost
the breadwi nner. That is what our system of
justice has decided is the appropriate
response and deterrent to someone conmmitting a
felony in our society.

So with that scenario and the added
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synpat hi es, the person who is at fault there
is the perpetrator, not society. The person
who shoul d be the one who should answer to

their famly is the perpetrator, not society.

But in regard to sonebody who
perhaps sets up a spring gun -- and we talk
about that exanple -- in order to protect a
renote premses in a rural jurisdiction, they
set up a spring gun. And they set it soit's
a shot gun, and when you open up the door it
goes off, killing sonmebody or maimng them or
injuring them In that case, the individua
property owner would be brought to trial and
woul d becone in fact a felon and perhaps tried
for nurder or assault first degree. That is
our response as a society to that particular
situation.

The fact that the individual is a
felon and should not be in the prem ses, that
does take away the ability to bring a civil
suit. But | assure you, the penalty and the
deterrent, which is what we are here to try to
pronote, is the deterrence factor, is what we
shoul d be focusing on. There is going to be a

harsh result in certain cases.
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But the initial exam nation should
begin with the conduct of the perpetrator.
They stepped outside the bounds of society to
commt the crine. Nobody told themto do it,
nobody forced themto do it. They should take
responsibility for it. The way that | ensure
that justice is done, to the extent we can in
an inperfect Legislature, is to include an
anal ysis by the court of whether or not the
conduct for which they are suing was cul pable
in nature to the fel onious act.

SENATOR PATERSON: M. President,
i f Senator Bal boni would be willing to yield
for another question.

THE PRESI DENT: Senat or Bal boni ,

do you yield?

SENATOR BALBON : Yes, Madam
Presi dent .
THE PRESI DENT: You may proceed.
SENATOR PATERSON: Madam
Presi dent .
THE PRESI DENT: Senat or Pat erson,

that's all right. As long as you refer to ne
as President.

SENATOR PATERSON: Thank you.
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THE PRESI DENT: You may proceed.

And that was a joke.

(Laughter.)

SENATOR PATERSON: My question
relates to the i ssue of deterrence, Senator.
There are different aspects of punishnment for
a crime. There's deterrence, there's
detai nment, there's retribution. But you
define this as deterrence. And |I'mjust going
to ask you, let's say you and | conpletely
agree about this bill. 1 just want to ask you
about the nature of the bill itself.

| can understand that this would be
retribution. | nean, that's what |1'd feel if
sonmeone breaks into nmy house, puts a gun to ny
head, takes all ny noney, and then falls down
the stairs and sues ne because the stairs were
too slippery and they hurt thenselves. |
woul d see that as nore retribution.

If the person al ready risks
incarceration in the crimnal justice system
do you think the fact that they contenplated,
wel I, you know, |I'mnot going to break into
t hat house because just in case | get hurt, |

can't sue -- do you really think that's a

Candyco Transcri ption Service, Inc.




4783

deterrent, Senator?

SENATOR BALBONI : In certain
actions, | do. But nore inportantly, this is
not so nuch retribution as it is again
consi stency.

Let ne take you back to the year
1975. This Legislature enacted a | aw which
changed the way we pursued civil trials. The
| aw prior to 1975 was that if you were
contributory in your actions as a plaintiff,
you were not able to sue. That was the | aw.
So this harsh result that you were talking
about occurred all the tine to people who did
not perpetrate fel oni ous conduct to you and |
if we brought a | awsuit.

W changed that standard in 1975.
And if you go back and you read the bil
jackets, if you read the comrentators' remarks
on the section, you will see that a | ot of
people felt at the time that there should have
been an exception made for felonious conduct.
But there wasn't. Because, as you know, we
went from contributory negligence and
assunption of risk to a conparative negligence

schene.
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But in the rush to do justice to
the civil justice systemas a whole, we
negl ected to carve out and continue the public
policy, which has been enunciated in a | egion
of cases in this state, that if you conmit a
crinme you can't use the courts to effect a
civil remedy. And those cases, as you've
al l uded to beforehand, begin in 1894 with
Ri ggs versus Pal mer case, which was the case
about the guy who decided he wanted to get his
i nheritance faster and therefore killed his
father, and the court said we are not going to
gi ve you your renedy, to the case of Barker
versus Kal l ash, which | believe was Judge
Wachtl er's finest opinion, where he said that
two children maki ng a pi pe bonb could not then
sue each other when it went off accidentally,
because that was agai nst the whole notion of
fairness and justice in our system

Now, what is so anmmzing to ne,
Senator, is that -- and by the way, the cases
continue. There was a case two years ago
which I cited | ast year in debate -- 1997,
that held the same exact position. In fact,

we' ve never had a case in the | ast hundred or
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so years in this state which has held the
opposite, that conparative negligence did
apply. It's only in the statutory enact nent
and the failure to continue this thought
process and this jurisprudential concern and
policy that we've not acted, because we have

not adopted this statute.

SENATOR PATERSON: Madam
President, | hope you're enjoying this
di scussion. It's really one of the ones that

bri ngs ne back here every year because of

the -- well, in spite of the feeling that his
col | eagues have, | enjoy the discussion with
Senat or Bal boni, because he's very

wel | -inforned on the issue and in fact |
bel i eve has witten a law review article on

t hese types of issues.

But if the Senator woul d continue

to yield.
THE PRESI DENT: Senat or ?
SENATOR BALBON : Madam
President, | vyield.
THE PRESI DENT: You may proceed,

Senat or Pat er son.

SENATOR PATERSON: | could not
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fail to notice the haste in which we got off
of the subject of deterrence, which was the
basis for the |l ast question, Senator. You
said you had sone instances where you actually
t hought that it was in the contenplation of
the perpetrator to be deterred by the fact
that they couldn't sue civilly if anything
happened to them-- | doubt if half of them
knew t hey coul d sue anyway -- based on the
results of what would be the conmm ssion of a
f el ony.

And ny question is, were you really
goi ng back and thinking about the Ri ggs case,

Riggs v. Palnmer, where what you're saying is

when you kill your father because he didn't

give the inheritance you figured, well, even

if he died, | can get the inheritance anyway?
SENATOR BALBON : Madam

Presi dent, through you, your characterization
of ny discussion as being haste to avoid a
topic | refer to as enphasis. | chose to
enphasi ze ot her aspects, other benefici al
aspects of the adoption of the statute rather
t han deci ding that one aspect is not in fact

credi bl e.
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They are all credi ble aspects of

this.

SENATOR PATERSON: Madam
President, if the Senator is willing to yield.

THE PRESI DENT: Senat or, do you
yi el d?

SENATOR BALBON : | am Madam
Presi dent .

THE PRESI DENT: You may proceed.

SENATOR PATERSON: Can the

Senator cite for us instances where he
believes that it was in the contenplation of
the perpetrator that it would be better not to
commt the felony because they m ght not be
able to sue after the fact, what would be
terned the deterrence?

SENATOR BALBONI : Madam
President, it's difficult to cite conmon
sense. It is difficult to stand here and to
tell you what is in the operation of the m nd
of a particular individual.

But what | will tell you is that in
my own personal history and experience, if you
said to the plaintiff's bar, You will not be

abl e to recover any judgnment on behal f of an
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i ndi vidual who commits a felony if that act
was in any way cul pable in the injuries
sust ai ned, | assure you frommnmy experience and

nmy conversations that they would not bring the

cases.

That is ny only citation.

SENATOR PATERSON: Madam
President, if the Senator will continue to
yi el d.

THE PRESI DENT: Senat or ?

SENATOR BALBON : Yes, Madam
Presi dent .

THE PRESI DENT: You may proceed.

SENATOR PATERSON: | didn't bring

this subject up, Madam President. Senator
Bal boni brought this subject up. He said that
he could cite sone instances. So |I'mtrying
to help him

In the case Riggs v. Palner, from
the 1890s, in this case soneone killed their
father because they didn't get the
i nheritance. | thought that perhaps the
per petrator m ght have thought that at the
time of the conm ssion of the act, even if

they were convicted and went to jail for a
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while, they would -- hopefully it would just
be a mansl aughter, they could do ten years and
cone out and take the inheritance.

Wul dn't be that different if the
person knew that they couldn't sue and
t herefore m ght have eschewed the thought
about commtting the crime? |'monly trying
to cite an exanple, Senator, because you
haven't given nme an exanple. Do you have an
exanpl e?

SENATOR BALBONI : Madam
President, | appreciate the gentleman's
concern for ny argunent and ny ability to
advance it in a cogent fashion.

Let ne just say this. Two aspects
of your discussion need clarification. First
of all, there was -- the Riggs versus Pal ner
fact pattern was not about an individual who
di sappointed at the fact that they did not get
an inheritance, it was in the fact that they
wer e anxi ous about trying to receive an
i nheritance and therefore tried to hurry up
the demi se so they could get the estate,
because they figured the estate would go to

t hem
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The second aspect, what you talk
about as being the deterrence, there wasn't
actually a civil suit; rather, a petition to
Surrogate's Court as an heir. So again, that
does not lend itself on all fours to this
parti cul ar argunent.

What is of relevance is the court's
anal ysis and declaration of policy that this
court will not lend its assistance to those
who conmit a felony. That is the reason why I
cite Riggs Versus Palner. And | do not know
what effect, if any, the inability to bring

such a petition would have had on the

i ndi vidual -- again, other than comopbn sense.
SENATOR PATERSON: Madam
President, if the Senator will continue to
yi el d.
THE PRESI DENT: Senat or, do you
yi el d?
SENATOR BALBON : Yes, | do.
THE PRESI DENT: You may proceed.
SENATOR PATERSON: I"mgoing to

nove to anot her subject, Madam President,
because Senator Bal boni told ne that he could

give ne an exanple of a case that would be a
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deterrent.

My point is that if you're facing
all of the thrust of the crimnal |aw and the
puni shment, who woul d be deterred from
commtting a felony by the further
under st andi ng that you now can't sue the
victimthat you perpetrated the fel ony
agai nst? M comon sense tells ne that no one
woul d even think or factor it out to that
degree before conmitting a crinme, that the
actual -- that the actual punishnment or the
definition of the punishnment that we woul d be
establ i shing would be nore retribution, which
we m ght want to do.

There is retribution that's built
into our punishnment. |It's witten into the
M Naghten rul es, along with deterrence and
det ai nnent and ot her issues related to how we
penal i ze people for their actions.

| was just saying that | didn't
agree with Senator Bal boni that deterrence is
an i ssue here, because ny common sense tells
me that | don't know who thinks before they're
going to rob a bank that, you know, just in

case | fall down on nmy way out of the bank,
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maybe | can sue the bank. | just don't think
peopl e about that. They think about going to
jail and whether or not they can get away with
robbi ng the bank. That was ny point.

But let's nove to 1975. It's a
year that's ingrained in Senator Bal boni's
mnd. And | want to know about the change
fromthe contributory negligence statute under
our civil law to the conparative negligence
statute. And | want to ask Senator Bal boni
why did we make that change?

Wasn't it true that at that tinme we
were unable to actually give the individuals
who were injured, even when they were
commtting a felony, any other option when
there was excessive force used agai nst thenf
So a person that perhaps was robbing a house,
commtted a felony but hadn't actually hurt
anyone, was then hit over the head severa
times with a baseball bat and now needed
medi cal assistance for the rest of their life,
coul dn't get anything out of the deep pockets
of the victimof the crinme, but the
perpetrator of this offense, who nay have

actual ly been a person that knew better, was
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weal t hy enough to have hel ped the individua
and, even though this was a crine, there was
an excessive response to the crinme -- isn't
that one of the reasons that contributed to
the change in the contributory negligence
standard to the conparative negligence
standard that we use today?

SENATOR BALBONI : Madam
President, | was not around in this chanber in
1975, so | don't recall what the actua
reasons were. However, | can point you to a
|l aw review article in the Fordham Urban Law
Journal which tal ks, at Footnote 23, that
during the adoption in 1975 of the conpani on
sections of the New York Cvil Practice Law
and Rul es, Sections 1401 and 1402, enacted
around the sane tine as Section 1411, also
abol i shed the conmon-law rul es of contribution
and permtted codefendants to seek
contribution fromone anot her based upon the
degree to which each of them had contri buted
to the plaintiff's injury.

These sections essentially codified
t he decision of the Court of Appeals that had

rejected the common-|aw rul es of contribution
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on the ground that they depended upon out noded
notions that served as arbitrary or artificial
obstacles to the fair distribution of
liability.

In other words, the Legislature saw
as a whole the need to change a variety of
different statutes so that you could have a
conparative analysis and that you could take
t he negligence of one defendant, the
negl i gence of anot her codefendant, and then
the negligence of a plaintiff and say, al
right, who is responsible? Wat degree can be
apportioned to each of thenf

We do this in workers'
conpensati on, pursuant to case law. W should
do so also in straight negligence. | have no
problemw th that anal ysis and the change.

And in fact, | think that it makes sense and
it's a fair result for law abiding citizens.

My problemis that in the adoption
of Section 1411, we failed to continue
contributory negligence as it applies to the
felonious plaintiff. But I'll say this. |
believe that, at the risk of sounding

sel f-congratul atory, the | anguage that is on

Candyco Transcri ption Service, Inc.




4795

our desks at this nonent is superior to the
old contributory negligence |anguage, in that
it adds the elenent of culpability, which
prior to that had really been in comon | aw

and not statutory |aw

SENATOR PATERSON: Madam
Presi dent .

THE PRESI DENT: Senat or Pat erson.

SENATOR PATERSON: I f the Senator
woul d be willing to yield again.

THE PRESI DENT: Senat or Bal boni ?

SENATOR BALBON : Madam
President, | vyield.

THE PRESI DENT: You may proceed,

Senat or Pat erson.

SENATOR PATERSON: Madam
President, I'minterested in this |law review
article fromthe Fordham Law Revi ew. Wo was
t he author of that article?

SENATOR BALBON : | don't recal

at this tine.

SENATOR PATERSON: Madam
President, | don't think that Senator Bal bon
is being particularly responsive. | think

Senat or Bal boni was the aut hor of that
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article, but he would rather that | enlighten
hi s col | eagues -

THE PRESI DENT: | plead the
Fifth, Senator.

SENATOR PATERSON: Yeah, | think
that's the case. And quite frankly, in al
seriousness, he's done a trenmendous anount of
work in this area, and it's actually ny honor
to question himon sone of these issues.

Senator, | want to know since 1975,
have there been a plethora of cases? | nean,
| nmean the M Cunmi ngs case which we descri bed
earlier really aggravates all of us to read
about it. But has this been a tried and true
renmedy for the perpetrator of felonies? O is
this something that -- in other words, can you
approximate for ne, other than our w Il ingness
to perhaps address the law in this particular
i ncident, how many tinmes this has actually
occurred that forces us today as | awmakers to
take an action?

SENATOR BALBON : Madam
President, since 1975, by ny count, there have
been ni ne cases, many of them at the Appellate

Di vision or Court of Appeals |level, including
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McCunmi ngs, that have specifically addressed
this issue.

Does this happen every day? No.
But not including that nine was the case that
| tried, which was case of Key versus the
County of Nassau. And | al so know, through
anecdotes from ot her coll eagues, cases that
are not reported where this has al so been an
i ssue.

Is this sonmething that happens
every single day in our courtroonms? No. But
| would argue, and do so with the proposal of
this particular piece of |egislation, that
this is sonething that needs to be done not
because there is a huge nunber of cases that
are out there that do this, but rather because
this sends a clear and consi stent nessage that
people are going to be treated the sane in
this state.

And as | said before, this is a
codi fi cation of conmon sense. So in that
regard, | think that we' ve had sufficient
enough fact patterns and liabilities that nake
this an issue.

But |et ne just coment on
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McCunmi ngs. Though the fact pattern in
McCunmings -- that is, that Sean Dunphy,
standi ng on the I RT subway platform assaulted
by Bernard McCumm ngs, had his head bounced
of f the concrete several tines, hospitalized,
and then upon the arrival of transit police
flees and is shot and then sues the City of
New York and recovers, after it goes to the
Appel |l ate Division, $4.3 mllion, when the
victim Sean Dunphy, got nothing, that fact
pattern al ways nmakes us angry. But the
difficulty with trying to utilize that fact
pattern alone is because if you take a | ook at
the trial transcript, there was differing
testi mony as to whether or not M Cumm ngs was
fl eeing and had his back turned or whether or
not he was trying to advance on the officers.

So there's a separate issue there
t hat nuddies the waters, as it were, to make
this a crystal -cl ear-case fact pattern that
pronmotes this idea. The nmuch better fact
pattern is Barker versus Kall ash.

SENATOR PATERSON: Just as a
fol |l owup, Madam President, if the Senator

woul d yi el d.
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SENATOR BALBON : | do, Madam
Presi dent .

SENATOR PATERSON: Senator, the
victimof the original crinme, Dunphy, had the
option of suing McCumm ngs, didn't he?

SENATOR BALBON : Yes, he did.

SENATOR PATERSON: I f the Senator
woul d continue to yield.

THE PRESI DENT: Senat or, do you
yi el d?

SENATOR BALBON : Yes, | do,
Madam Pr esi dent .

SENATOR PATERSON: Just a point |
wanted to clear up. | was talking to Senator
Connor about this.

This scenario that we di scussed
about the wongful death action, actually that
woul dn't really come up, would it, because
once the -- the decedent woul d never been
convicted, so therefore the bill you're
proposing is not -

SENATOR BALBON : That's correct.
That's correct.

SENATOR PATERSON: kay, good.

Then one final question, if the -
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SENATOR BALBON : But we didn't
tal k about a timetable as to when the death
woul d occur.

SENATOR PATERSON: Right. Right.
But it would be nore likely that it would have
been before it was tinme to convict the -

SENATOR BALBONI : Dependi ng upon
the fact pattern in the -- or the
hypot heti cal .

SENATOR PATERSON: Right. Madam

President, one final question for Senator

Bal boni .

THE PRESI DENT: Senat or, do you
yi el d?

SENATOR BALBON : I vyield.

THE PRESI DENT: You may proceed,

Senat or Pat erson.

SENATOR PATERSON: Senator, |I'm
just still uneasy -- and you certainly
enlightened ne with that federal court option.
That's something that we hadn't tal ked about
i n our past discussions on this.

But I"'mstill uneasy about what |
consi der to be an open season on perpetrators,

when sonetines those crinmes that neet the
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threshold test for a felony -- and we're in
here every day finding new ones. Yesterday we
were tal king about different el enents of
identity theft which would be a felony.

So soneone acting under somneone's
el se's identity, you realize soneone is
i npersonating you, they're at a bank, and you
harmthemin sonme way -- it just nakes ne
uneasy with how far this could actually go.

And | just want you to try to
assure ne, and perhaps relieve sone of ny
col | eagues, that there are sone institutiona
protections fromthat excessive reaction to a
felony being utilized.

SENATOR BALBONI : Madam
President, your answer is contained within the
concerns you' ve expressed today. That is that
jail is a nmuch greater deterrent than civil
renmedy. So the fact that there would be an
open season on individuals acting in a manner
that would be injurious to felonious
plaintiffs, that will not occur because,
agai n, people are afraid of going to jail
t hensel ves.

But |i kewi se, the concern is
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answered in the analysis by the court as to
the felony and as to the cul pabl e nature of
the action. That will allow a court to decide
upon a notion for sunmary judgnment at the
outset of the case, whether or not this case
is suitable for dismssal. That will be the
protection agai nst any, quote, open season.

Madam Pr esi dent, thank you.

THE PRESI DENT: Senat or Connor .

SENATOR CONNOR: Thank you, Madam
President, on the bill.

| intend to oppose this, because |
think we have a m splaced focus here. | heard
Senat or Bal boni di scuss deterrence, deterrence
to crime. And indeed, nmuch of the Penal Law
is intended and its punishnents thereunder is
i ntended not only to punish but to deter
peopl e from such conduct.

And | think in the nodern enphasis
in personal injury law, that it's all about
noney and conpensating victins, that we've
forgotten that in the great conmon-I|aw
tradition of torts, certain doctrines evol ved
that were not only designed to conpensate

victims or the injured but were designed to
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deter certai n dangerous conduct by the
tortfeasors.

That's why in various circunstances
there is inposed on the defendant an absol ute
liability for certain inherently dangerous
conditions. It's not just about the injury
that gets inflicted in that case. The
absolutely liability is inposed because
there's a recognition that that tortfeasor
mai ntai n an i nherently dangerous condition so
reckl essly dangerous that absolute liability
i's inposed.

And it's not just to conpensate the
victim It's a warning to all who would
mai ntai n such conditions that present a danger
to the public at large, to virtually anyone
who shoul d cone upon those conditions that
there's an absolute liability principle.

So deterrence of bad conduct,
deterrence of inherently dangerous conduct or
the failure to correct it by those responsible
for such conditions inposes an absol ute
liability to deter that, because we don't want
the public at large at risk.

And a cl assic exanple, Madam
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President, a classic exanple of that is the
spring gun or booby trap doctrine. Yes, a
honeowner has a right to defend his or her
hone froma trespasser, froman egressor, from
a burglar. But the |aw has always said if you
enpl oy such an automatic device -- a booby
trap, a spring trigger on a shotgun pointed at
the door -- that you're absolutely liable, no
matter who should walk in there. And the |aw
has conpensated, traditionally, burglars who
are injured by that.

Way? Not because, not because
there was any great synpathy for the burglar
but because there was a desire to deter al
honeowners from planting such traps. Not to
protect burglars. ©h, the press tal ks about
the tine the burglar gets caught in the booby
trap. But the doctrine of |aw that inposes
absolutely liability was designed to deter
people from putting those booby traps in there
because i nnocent people may j ust
i ndi scrimnately be injured.

Vel l, one nmay say, Well, innocent
people? If you didn't go into the house.

Well, children who are unaware, venturesone,
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really don't have the capacity or aren't
trying to burglarize mght feel an apparently
abandoned house is an attractive nuisance,
let's peek in, let's look in there. People in
danger nay take flight and attenpt to take
refuge in such a house.

THE PRESI DENT: Senat or Bal boni ,
why do you rise, sir?

SENATOR BALBON : Wul d Senat or

Connor yield for a question, please?

SENATOR CONNOR: Absol utely.

THE PRESI DENT: You may proceed,
Senat or .

SENATOR BALBON : Senat or Connor,

are you aware of the nens rea requirenent for
t he prosecution and conviction of an
i ndi vidual for a crimnal act?

SENATOR CONNOR: Yes, | am

SENATOR BALBON : Madam
President, through you, would the Senator
yield to anot her question, please?

THE PRESI DENT: Senat or, do you
yi el d?

SENATOR CONNOR: Yes, Madam

Pr esi dent .
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THE PRESI DENT: You may proceed,
Senat or .

SENATOR BALBON : Senat or Connor,
in the anal ogy that you are maki ng about
children trespassi ng upon |land, would it be
your opinion that those children would have
the sufficient mens rea in order to be
convi cted under a trespass statute?

SENATOR CONNCR: No, Madam
President, it's not.

And, Senator, this denonstrates,
Madam Presi dent, that Senator Bal boni, fine
personal injury |lawer and expert though
know he is, is mssing ny point.

The point is not that children who
stunble in there and don't have the nmens rea
to cormit a crine and get shot by the spring
gun shoul dn't be conpensat ed.

The point is you don't want anybody
shot automatically. You don't want anybody to
open a door -- a firefighter, a person taking
refuge, perhaps froman attacker chasing him
or her, to suddenly take the nearest refuge,
open the door, and get a shotgun blast in

their face.
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You don't want anybody to -- it's
not about conpensating themafter they're
shot. It's about deterring the honeowners
fromsetting such traps. And one way you do
it is you deliver the nessage that you'l
never benefit by this, because no matter who
gets shot by it, that trap gun, that spring
gun didn't know it was a burglar. You're
setting up an inherently dangerous, deadly
condition that will inflict its damage on
anyone who enters upon that prem ses.

And we don't want you to do that.
W don't want honmeowners to do that, because
we don't want to have to worry about
conpensating the parents of dead chil dren who
wander in there, and we don't want to have to
worry about conpensating the famly of a
firefighter who goes in there when there's a
fire. W don't want those people to be
i njured.

The way we want to prevent it is we
want to deliver the nessage, a deterrent -- a
deterrent. And tort lawis not only to
conpensate victins and spread risk, it is to

deter bad conduct.
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And we do that by saying if you set
that kind of trap, it doesn't nmatter who falls
intoit. They get automatically conpensated.
You're automatically liable. Not based on
their nens rea, based on the fact that you set
this condition that would indiscrimnately
shoot anyone who wal ked in there.

And that's the very point. It's
not whet her Senator Bal boni's | aw woul d
prevent the parents of a child who wandered in
there and got shot by the spring gun -- the
point is, we don't want the spring gun to be
there. And there are simlar exanples
t hroughout tort |aw where absolute liability
i's inposed.

And the reason isn't just to
conpensate, it's to deter people fromsetting
or maintaining those inherently unsafe
conditions where the public at | arge, where
it's nmere accident, saint or sinner, wanders
into that situation, they' re going to get
injured by that condition.

And it's not about whether the
person who got injured is a saint or a sinner.

It's about deterring the people who are
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responsi bl e for that condition from doi ng
t hat .

THE PRESI DENT: Senat or
Mar cel | i no.

SENATOR MARCELLI NG, Madam
President, just to interrupt for a nonent,
there will be an i mMmedi ate neeting of the
Civil Service and Pensions Committee in the
Maj ority Conference Room

THE PRESI DENT: There will be an
i medi ate neeting of the Givil Service and
Pensions Committee in the Majority Conference
Room

Senat or Br own.

SENATOR BROMN: Was Senat or
Connor finished, Madam President? Ckay.

Madam Pr esi dent, thank you.
Through you, would Senator Bal boni yield for

several questions?

THE PRESI DENT: Senat or Bal boni ,
will you yield for a question?
SENATOR BALBON : Yes, | do,

Madam Pr esi dent .
THE PRESI DENT: You may proceed

with a question, Senator.
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SENATOR BROVWN: Thank you, Madam
Presi dent .

For ne, this debate really has been
quite fascinating, and |'ve tried to listen to
it intently.

But I'"'mtrying to understand,
Senat or Bal boni, are you saying that through
this legislation you can | egislate common
sense in the case of a convicted felon getting
i njured during the commi ssion of a crinme and
then trying to sue and this preventing that
convicted felon frombeing able to do so?

SENATOR BALBON : Yes, Madam
Presi dent .

SENATOR BROVWN: Thr ough you,
Madam Presi dent, if Senator Bal boni would

continue to yield.

THE PRESI DENT: Senat or, do you
yi el d?

SENATOR BALBON : I vyield.

THE PRESI DENT: You may proceed,

Senat or Brown.
SENATOR BROWN: And not being a
| awyer, and listening to this debate being

carried by lawers, and listening to the
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common-sense portion of this, it seens to ne
that it kind of renoves the commopn sense.

Because, |ike Senator Bal boni, |
certainly don't want to see a felon, soneone
convicted of a crine, being able to sue an
i nnocent citizen and get sone benefit during
t heir conm ssion of a crinme.

But Senat or Bal boni, take a
situation where sonmeone breaks into ny house,
which I can tell you will piss nme off. And I
am abl e to overpower this person, and I tie
this person up. And then in ny anger, |
decide, well, I"'mnot going to turn this
person over to the police. They broke into ny
house. And if | turn themover to the police,
they m ght get a slap on the wist, and they
m ght be let out. So what |I'mgoing to do, |
amso angry, and | never want to run the risk

of this person ever breaking into ny house

again, I'mgoing to kill them [I'mgoing to
kill themand untie them and, when the police
show up, I'mgoing to say that there was a

struggle, they broke into ny house, and the
only thing that I could do to protect nyself

and nmy property is kill this person.
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Doesn't that felon, that convicted
fel on, even though they broke into ny house,
shoul dn't they be protected agai nst ne just
killing themfor no reason?

SENATOR BALBON : Madam
President, in response to the gentleman's
question, | would respectfully refer to you
Bl ack' s Law Dictionary and a di scussi on of
culpability. It is an analysis that is
hel pful in this argunent.

Because in the fact pattern that
you describe, there would be a break in
responsi bility. As the Lieutenant Governor
knows, having sat on the Suprenme Court, the
court is in a position to decide what is
cul pabl e conduct and what is not cul pable
conduct .

It would be nmy argunent and ny
experience that should you be in court and
shoul d you be faced with the fact pattern that
you describe, the point at which you had the
individual tied up is the point at which the
cul pability of the trespasser and the robber
woul d cease.

And that is the very argunent about
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police brutality that nust be focused on that
Senat or Paterson nentioned before. Once you
are in custody, the culpability -- in other
words, the responsibility for your own actions
as a perpetrator ceases. You are now in the
control of someone else. The |aw now puts a
di vi si on between one set of conduct and the

ot her.

That's what the word "cul pabl e"
means. That's how it would be used in this
anal ysi s.

SENATOR BROVWN: Thr ough you,
Madam Presi dent, if Senator Bal boni would
yi el d for another question.

THE PRESI DENT: Senat or Bal boni ,
do you yield?

SENATOR BALBON : Yes, Madam
Presi dent .

THE PRESI DENT: You may proceed,
Senat or Br own.

SENATOR BROVWN: And | appreciate
Senat or Bal boni expl aining that and expl ai ni ng
how cul pability woul d worKk.

But in that case, the person has

still been killed. They cease to be cul pable
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after | tie themup, but I still go ahead and
kill them Wuld their famly then not have
the option of suing nme under this |egislation?

SENATOR BALBONI : No, they would
have the ability to bring a | awsuit.

SENATOR BROWN: In this
particul ar -

SENATOR BALBON : Yes. The | aw
woul d not be changed. They woul d be innocent
in that regard, because there would be a break
in the cul pability.

SENATOR BROVWN: Through you, M.
President, if Senator Bal boni would yield for
a guesti on.

ACTI NG PRESI DENT MEI ER: Senat or
Bal boni, do you yield for a question?

SENATOR BALBON : Yes, | do, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR BROVWN: Senator, if you
woul d al so, could you explain to ne the
defense that was available to a civil action
for assunption of risk, that has been changed?

That no | onger exists?
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SENATOR BALBON : Yes, that no
| onger exists.

SENATOR BROWN: What was that,
Senator, if you could explain it to ne, as a
| ayper son?

SENATOR BALBONI : Assunpti on of
risk is defined as containing four el enents.
The plaintiff has the know edge of facts
constituting a dangerous condition. He knows
the condition is dangerous, he appreciates the
nature and extent of the danger, and
nonet hel ess he voluntarily exposes hinself to
t hat danger.

That is the conmon-| aw concept of
assunption of risk. That was contained in
Section 1411 prior to the 1975 enact nent.

That was changed when we adopted a
conparative negligence schene; that is, that
you woul dn't be barred by your own conduct of
the plaintiff. Rather, your actions would be
taken into account and conpared to the actions
of the defendant to see whether or not you had
any responsibility in your own activities.

SENATOR BROWN: Through you, M.

President, if Senator Bal boni would yield for
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anot her questi on.

ACTI NG PRESI DENT MEI ER: Senat or,
do you yield?

SENATOR BALBON : Yes, | do, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR BROWN: So then, Senator,
you're saying that the assunption of risk
provi sion was preferable to the conparative
negl i gence provision that presently exists?

SENATOR BALBON : No, Senator, |
do not. | say that it is appropriate in the
anal ysi s of conduct as between innocent
i ndi viduals, innocent litigants. It is not
appropriate in a discussion of a plaintiff who
is in fact a felon.

SENATOR BROVWN: Through you, M.
President, if Senator Bal boni woul d continue
to yield.

ACTI NG PRESI DENT MEI ER: Senat or
Bal boni, do you yiel d?

SENATOR BALBON : M. President,
| yield.

ACTI NG PRESI DENT MEI ER: The
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sponsor Yyi el ds.

SENATOR BROVWN: | understand your
response, Senator, and | appreciate that.

So previously we had assunption of
risk. That was changed to conparative
negl i gence.

SENATOR BALBONI : Actual ly,
Senator, if | may stop you, it was really

contributory negligence is the nore operative

phrase.
SENATOR BROVWN: Contri butory?
SENATOR BALBON : Yes.
SENATOR BROVWN: kay, so it's -
SENATOR BALBONI : Contri butory

negl i gence was changed to conparative
negl i gence under the 1975 anmendnent.

SENATOR BROVWN: And contributory
negl i gence, contributory negligence was
preferable to conparative negligence?

SENATOR BALBON : As it relates
to the felonious plaintiff.

SENATOR BROWN: As it relates to
the felonious plaintiff.

But you don't think that

contri butory negligence should apply to the
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felonious plaintiff?

SENATOR BALBON : No, | do.
do.

SENATOR BROVWN: kay. That -
t hrough you, M. President, if Senator Bal bon
woul d yi el d.

ACTI NG PRESI DENT MEI ER: Senat or
Bal boni, do you vyiel d?

SENATOR BALBON : Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
Senat or vyi el ds.

SENATOR BROVWN: Then if you do,
Senat or Bal boni, why does not the law as it
presently exists, providing for contributory
negl i gence, suffice in cases such as this?

SENATOR BALBON : The law -- M.
President, through you, the | aw of
contributory negligence is no longer in
statute. It was done away with in 1975.

SENATOR BROVWN: kay. Thank you,
Senator. Thank you, M. President.

ACTI NG PRESI DENT MEI ER: Senat or
Schnei der man.

SENATOR SCHNEI DERVAN: Thank you,
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M. President. Through you, if the sponsor
woul d yi el d.

ACTI NG PRESI DENT MEI ER: Senat or
Bal boni, do you vyiel d?

SENATOR BALBON : M. President,
| yield.

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR SCHNEI DERMAN: Isn't this
really a statute that sinply prevents a court
fromdoing what | take it you support in nost
contexts, which is weighing the conparative
fault of the two parties involved?

SENATOR BALBON : Yes.

SENATOR SCHNEI DERMAN: And isn't
it the case that if this statute were passed,
someone conmtting even the | owest |evel of
fel ony who was then apprehended and perhaps,
as Senator Brown posited, nurdered by the
person who captured him-- with no break in
the action, let's assune -- that person would
be unable to get their claimeven heard in
court if this bill were passed, isn't that
true?

SENATOR BALBONI : | have no
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information to that effect. | don't know the
fact pattern. And that's the problemw th

t hese di scussions. They' re hypothetical in
nat ure.

And that's why this statute would
wor k, because it would take the hypothetica
fact situations when they becane real, and
woul d all ow the court the ability to perform
the anal ysis on a case-by-case basis and
determ ne what is in fact dismssible and what
i's not.

See, that's why | was so surprised
by Senator Connor's analysis that this bil
does what it does. See, Senator Connor's
anal ysis woul d have it that we recognize
busi nessnmen and pl ace upon them absol ute
liability for transporting gasoline. That's
what we do in this state. W say if you
transport gasoline and the tanker expl odes,
you are absolutely liable for any injuries you
have.

But at the sane tine, though
confortable with that inposition of strict
liability, absolute liability, Senator Connor

woul d not have that sane liability attach to a
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felon. That surprises ne.

And what al so surprises ne is that
Senat or Connor's argunent was undercut by
Senat or Pat erson when he tal ked about the
spring gun and the deterrence issue. Because
Senat or Paterson recogni zed, as |'m sure nost
of us do, that the deterrence factor is not in
bei ng sued, it is, rather, in going to jail.

Because the typical trial |awer -
and | nmean this as an advocate, the typica
trial | awer perspective is that the ability
to bring a lawsuit is sacrosanct.

Senat or Schnei derman, | submt to
you it is not. Because you can initiate al
the |l awsuits you want, you may never recover.
The defendant could be in fact judgnent-proof,
wi t hout assets. So where -- what deterrence
factor would there be in suing an individua
with no noney?

But that is exactly what's wong
wi th Senator Connor's analysis, that he does
not appreciate the fact that the lawsuit, the
ability to bring a lawsuit, is not the Holy
Grail when it cones to deterrence or in naking

an i ndi vi dual whol e.
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And that's why this case and this
bill really allows our jurisprudence, when it
refers to our civil liability system to bring
back conmon sense.

SENATOR SCHNEI DERVAN: Thank you.

Through you, M. President, if the
sponsor woul d continue to vyield.

ACTI NG PRESI DENT MEI ER: Senat or
Bal boni, do you vyiel d?

SENATOR BALBON : M. President,

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR SCHNEI DERVAN: Thank you.

I was not present for the discourse
of Senator -- between yourself and Senator
Connor or Senator Paterson. But | think that
the question | was asking, which | don't think
you' ve answered yet, is fairly
st rai ght f or war d.

This bill puts a proviso in
essentially renoving your right to bring a
civil action, providing for attorney's fees to
punish if you attenpt it, if any cul pable

conduct of the claimnt or decedent resulting
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in a felony conviction shall -- it's a
conpl ete bar.

Now, if someone is a burglar or
someone is comitting sonme other action, let's
posit burglary, breaks in through the
wi ndow -- now, when | working in a prison,
there were several individuals who were
actually in prison for breaking into people's
hones whil e the people were actually there.
This was a very dunb set of prisoners, | wll
admt, but they're entitled to rights w thout
regard to their intelligence.

Say soneone breaks into a hone -
and this happened in one case where the
resi dent of the house was a police officer and
had the other police officers intown in his
backyard for a barbecue.

Soneone breaks into a house or
opens a door and goes in, trespassing -
felony possibility. Maybe even there's
someone who's just sitting in the car waiting
for the person to conme out who could be
involved as a -- be convicted of a felony as a
coparticipant, even though he doesn't do

anything in connection with the house or the
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resi dents.

The person in the house, having not
studi ed adequately the Eddi e Eagl e cl asses,
takes out a gun, shoots the guy who broke into
t he house, runs out into the street, shoots
the guy who's in the car.

Now, this would bar the person who
was in the car, to the extent there was a
felony conviction for his participation in
this burglary, frombringing any action, or
his famly frombringing any action; is that

not correct?

SENATOR BALBONI : That is wrong.
SENATOR SCHNEI DERMAN: That is
Wr ong.
SENATOR BALBONI : Absol utely
Wr ong.
SENATOR SCHNEI DERMAN: Vel |,

agree it's wong. But would that be what your
bill provides?

SENATOR BALBONI : Wth your fact
patterns and your analysis, absolutely
i naccurate. And let nme tell himwhy.

ACTI NG PRESI DENT MEI ER: Just one

nmonent, Senat or.
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Senat or Marcel |ino.

SENATOR MARCELLI NG, | hate to
interrupt this | aw school discourse, but we
have sone business to attend to.

There will be an i medi ate neeting
of the Education Committee in the Majority
Conf erence Room

ACTI NG PRESI DENT MEI ER
| medi ate nmeeting of the Education Conmittee
in the Majority Conference Room

Senat or Bal boni .

SENATOR SCHNEI DERVAN: Thank you.
Through you, M. President -

SENATOR BALBON : M. President,
by way of an answer. |1'd |ike to make an
answer .

Here is why your analysis is
incorrect. Again, it goes to the term
"cul pable.” The person sitting in the car,
that their actions of sitting in the car,

t hough they may in fact be charged with a
felony, are not culpable in their injuries.

And m ght | also renm nd you,
Senator, that in this state it is the right of

every New Yorker to defend their home. D d
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you know that? Are you aware of that? That
the famly sitting and watching this debate,
that, God forbid, soneone were to enter into
their hones at night, there is no duty to

flee. Are you aware of that?

SENATOR SCHNEI DERMAN: Yes,
t hrough you, M. President, | am aware of
t hat .

SENATOR BALBON : Ckay. Now,

that's inportant in your fact pattern, because
the | aw recogni zes no civil or crimna
liability if sonmeone in fact defends their
famly in the mddle of the night when a
robber breaks into the house.

And that's exactly the kind of
egregi ous actions we're tal king about. Now, |
know that it is a trial lawer's attenpt -
and | nmean that in the best way -- to try and
find a fact pattern that would make this | aw
not apply in the same -- with the sane equity.

But I'lIl tell you what the intent
of the lawis, and that's inportant. The
intent of the lawis to address the nost
serious of activities that are crimnal in

nature and take away the right to sue. That
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is the intent of this |aw.

Now, the fact that there may be
i ndi vi dual situations and exanples that you
and |, with your greatest inagination, cannot
contenplate, that's why we give to the courts.
You and | cannot |egislate every fact pattern,
and we're not supposed to. What we're
supposed to do is establish policy.

And, Senator Schneiderman, | put it
to you, | doubt very much that you'd be
agai nst taking away the right to sue from
sormeone who is a convicted felon or take away
their right to vote or take away their right
to enter into a contract and have those
contract rights enforced, or any of the other
statutes that are already in place. | doubt
very much that you, as an upstanding citizen
and Senator and public representative, find
those rights should be preserved for the
fel on.

SENATOR SCHNEI DERMAN: Thr ough
you, M. President, if the sponsor would
continue to yield.

ACTI NG PRESI DENT MEI ER: Senat or

Bal boni, do you yiel d?
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SENATOR BALBON : Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR SCHNEI DERMAN: I
certainly don't accept the notion that you in
your w | dest imagination could not cone up
with all of the relevant fact patterns here.

My question sinply is this, and
it's the sane question |'ve asked originally,
and I will just rephrase it, because | believe
"' m having trouble getting an answer. Any
cul pabl e conduct is an extrenely | ow standard.
Any. Not cul pabl e conduct, any cul pabl e
conduct .

Now, in the fact pattern that we
were positing before, if sonmeone is the
getaway man, that's cul pabl e conduct. You're
waiting for your friend the burglar to cone
out of the house.

It's an -- | see gesticul ation,
head shaking. M. President, could | get a
response to that orally?

SENATOR BALBONI : You' re wrong.

SENATOR SCHNEI DERMVAN: Thr ough
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you, M. President, why am | wong?

ACTI NG PRESI DENT MEI ER: Senat or
Bal boni, do you yiel d?

SENATOR BALBONI : You' re wong
because your anal ysis of any cul pabl e conduct
is not necessarily what the court's anal ysis
woul d be. You're trying to take a statutory
vi ew of that phrase. That's not appropriate.

It is done on a case-by-case basis,
Senat or Schnei derman. There's no ot her way
for us to legislate. W place with the judges
the ability to nake that determnination on fact
patterns that are not hypothetical but that
are real and before them That's the only way
we can nmete out justice.

And in your case, the wheel man,
what cul pabl e conduct woul d he have done in
ternms of soneone com ng out and shooting him
in acar? That's absurd.

SENATOR SCHNEI DERMAN: Thr ough
you, M. President, | think the difficulty
here, and the reason |'m concerned about this,
is that this statute actually takes away
judicial discretion to make these

determ nati ons.
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You' re sayi ng any cul pabl e conduct.
Judges have differing views on what
constitutes any cul pabl e conduct. But for

many people, pulling up in the car and being

the getaway man for a burglar -- let's | ook at
t he | anguage used. Any cul pable -- not just
any cul pabl e conduct, in your bill. It says

any cul pabl e conduct resulting in a felony
convi cti on.

So if there is a felony conviction
involved, as | believe -- correct nme if I'm
wong, | think if you're the getaway nan in a
burglary and you drive up and you're ready to
take the burglar away, that could be a felony
conviction. How in the world, under your
statute, would a judge have the opportunity to
review the facts and weigh the relative
nerits, because you're taking that ability
away fromthe court?

SENATOR BALBONI : M. President,
t hrough you, | would recommend to the
di sti ngui shed Senator that he review the case
law as it relates to the definition and
application of the term"cul pable.” | assure

you, you will find a plethora of case | aw that
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limts the discussion of cul pable.

And | apol ogi ze, | don't have the
cites in front of ne, but I can get themfor
you.

SENATOR SCHNEI DERMAN: [''m
prepared to wait, M. President, if you want
to go to the library.

SENATOR BALBON : No, the two
hours will cone and go. | apol ogi ze, Senator,
as much as | adore this debate.

And that is really the crux of your
issue as to what is cul pable, what is
relevant. But really, the case | aw has
specifically spelled out in many instances
what is cul pabl e conduct. The first case |
woul d turn you to is Pal sgraf versus Long
Island Railroad. See, | do have a cite. That
has a wonderful discussion of the term
“cul pabl e conduct.” And | would say that if
you woul d anal yze that and the subsequent case
law, you'd find a very clear decision by the
courts in this state.

But |et nme give you one true case.
Jam e Key, in 1980, was living in a comunity

in Nassau County. And he drank al cohol, got
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i ntoxi cated, and got into an argunent with a
cotenant. He picked up a knife, he went after
the cotenant, a neighbor called the police
officers, the police officer arrived at the
scene, and he ran at the cotenant with al
intents that could be perceived by the

W tnesses to nurder him or at |east stab him

And when, as the officer retreated
and yelled, "Drop the knife, drop the knife,
drop the knife," M. Key continued advanci ng
upon the officer and the person behind him
and he was shot by the officer. M. Key was
convi cted of a felony of nenacing a police
of ficer.

Nonet hel ess, M. Key brought a case
agai nst the Nassau County Police Departnent,
and | was the attorney assigned to defend the
county.

| brought a notion for sumary
judgnment, and it was denied on the basis of
the fact that Section 1411 of the G vi
Practice Law and Rul es denied the court the
di scretion to grant such a notion, since the
conduct of the plaintiff nust be conpared with

t he conduct of the officer.
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That case ended after a nonth,
greater than a nonth of trial, 23 witnesses,
enor nous expense in terns of the costs for the
county, with a defendant's verdict. That is
the case which is the genesis of this bill
That case shoul d have been dism ssed. It was
not .

This law will allow the court
greater discretion in applying either
contributory negligence as a standard or
conparative negligence as a standard upon a
fel onious plaintiff.

SENATOR SCHNEI DERMAN: Thr ough
you, M. President, if the sponsor wll
continue to yield.

ACTI NG PRESI DENT MEI ER: Senat or
Bal boni, do you continue to yield?

SENATOR BALBON : Yes, M.

Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR SCHNEI DERVAN: Thank you.

| find that analogy -- and | too
carry resentnents relating to cases that |

| ost when | was trying cases. But | do think
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t hat your assertions about what this bil
woul d do don't line up with the facts.

From what you're saying, justice
was done in that case. Maybe justice
sonmetines cost a little nore than we woul d
like if we were in a totalitarian regine or a
regime where we nmake it difficult for people
to go to court, or a reginme under the English
system where you're punished if you're the
loser in a case. But that's the Anmerican
system of justice.

| nean, why isn't -- is it only a
matter of the inconvenience and the expense of
not being able to get a summary judgnent
granted quite so easily that nakes the
operation established in Barker v. Kallash and
ot her cases like this barring a plaintiff from
recovery, quote, whose injuries are the direct
result of his conm ssion of serious crimna
or illegal conduct, close quote.

Way doesn't that do the job, while
still preserving a plaintiff's right to his
day in court so a judge can eval uate whet her
serious crimnal or illegal conduct was at

i ssue i nstead of any cul pabl e conduct?
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SENATOR BALBON : M. President,
t hrough you, | would suggest that the
gentl eman has a problemnot with this statute,
not with the proposed statute, but you have a
problemw th the "unworthy heir"” doctrine that
we codified in 1994, Section 4.16 of the
Estates, Powers and Trusts Law, that you have
a conflict with Barker versus Kallash, that
you have a conflict with R ggs versus Pal ner
that you have a conflict with the extensive
body of law that the state has devel oped which
says the very thing that you oppose.

You call it draconian. Many people
inthis state call it commpn sense. That is
your right. But | assure you, if you were to
ask sonebody who was the victimof a robbery
in their house whether or not they should be
subject to any civil liability as a result of
that person entering their house, they would
answer no.

SENATOR SCHNEI DERMAN: Thr ough
you, M. President, if the sponsor would
continue to yield.

ACTI NG PRESI DENT MEI ER: Senat or

Bal boni, do you yiel d?
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SENATOR BALBON : Yes, | do, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR SCHNEI DERMAN: I think
t hat what we have here is -- to nme, | don't
see how the statute that you're proposing
achieves the result that you're tal king about.
| still do not understand how a statute that
makes it inpossible for a court to undertake
the inquiry you' re describing by posing such a
| ow t hreshol d acconplishes its goal.

If you will, let ne posit another
hypot hetical. Wat if there is a drug deal,
two drug deal ers, a deal goes bad, arrests -
and as in the novies, while the police are
grappling with the two crimnals, one shoots
the other. Now, according to this statute,
the drug dealer with the gun couldn't be sued,
is that correct?

SENATOR BALBON : No.

SENATOR SCHNEI DERMAN: Vel |,
coul d you please explain to me that -- the
per son who was shot was engaged i n cul pabl e

conduct resulting in a felony. How could it
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be possibly be an exception to this rule?
Unl ess there's sonme other -- you seemto be
suggesting there's sone hidden exceptions that
aren't in the bill itself but enbedded in the
body of New York case |aw. How would that not
fall within this section?

SENATOR BALBONI : It's the drug

deal er' s excepti on.

SENATOR SCHNEI DERMAN: Ah, the
drug dealer's exception. |'msorry, through
you, M. President, | don't seemto have

gotten the full copy of the |egislation,
si nce -

SENATOR BALBON : Vell, | am
concerned that you are taking on the cause of
t he drug deal ers.

But notwi thstanding that, | wll
answer your question. Like |l said, it's very
difficult to apply legislative intent in a
statutory enactnent to an individua
hypot heti cal situation. You've now provided
this body with all of the facts. In addition
to which, you are asking for nyself as the
sponsor to now operate in a judicial capacity.

| amill-equipped to do so. W do not have
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wi t nesses, we do not know what testinony woul d
conme in, we have no idea how the case would be
present ed.

Therefore, you are guilty of the
same sin as Senator Connor, assuning that the
ability to bring a lawsuit in and of itself is
a remedy. It is not.

Therefore, |I'munable to address
whet her or not the application of this statute
to that hypothetical scenario is in any way
appropri at e.

SENATOR SCHNEI DERMAN: Vel |,

t hrough you, M. President -

ACTI NG PRESI DENT MEI ER: Senat or
Bal boni, do you continue to yield?

SENATOR BALBON : Yes, | do, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR SCHNEI DERMAN: | trust
that our rule regarding civility will govern
your assertions as to ny taking the side of
drug deal ers as we proceed.

| amnerely trying to illustrate

t he nost fundanmental of American principles
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regardi ng our civil justice system which is
that even a plaintiff or a party who is not
free of conduct has access to the courts, has
the ability to nake their case and show t hat
they have a claimthat should be heard.

| do not for a nonent accept the
fact that you' re unable to address these
hypot heti cal s, because with the finely keen,
honed | egal mind that you have, | think you're
avoiding the reality that there is no drug
deal er exception, that that person in the
hypot heti cal | descri bed woul d be barred from
bringing a civil action.

Once again, isn't this statute a
statute that only nmakes -- that nakes it
i npossible to get the full hearing that naybe
was i nconvenient for you in the case you
described in Long Island -- but you achi eved
the right result fromyour point of viewin
that. The only difference nowis that a judge
woul d never hear the conpeting clains. Isn't
that all this statute does?

SENATOR BALBON : M. President,
by way of an answer, Senator Schnei derman, we

are at a fundanental point of disagreenent,
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and so let nme state it clearly.

It is nmy position that if you
commt a felony, you cease to have rights.
That is ny assertion. That is what is
enbedded in our statutory law, it is what has
been articulated in our common | aw.

And that if you believe that
someone who conmts a felony should retain the
right to sue, then you are free to vote no on
this particular measure. But | also suggest
t hat perhaps you shoul d introduce | egislation
to allow felons to vote or to allow felons to
sue on a contract, which is illegal, or to
all ow people to bring an action to recover
i nsurance proceeds after they' ve conmtted a
fraud, or any of the -- or, like |l said, the
unwort hy heir doctrine, which would allow
beneficiaries of an estate who have conmmitted
a crinme frombeing able to bring those type of
proceedi ngs.

| disagree with you.

SENATOR SCHNEI DERMAN: vel |,

t hrough you, M. President, | appreciate the
enuner ation of the disabilities under which

felons |l abor in the State of New York.
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The point of our civil justice
system which | believe this |egislation,
however well-intended, is an attack on, is not
just whether a felon gets their rights heard
incourt. | think that's a good thing. It
al so has to do with standards of cul pable
conduct for the defendants who now will be
able to avoid calling wtnesses, having a ful
and fair hearing in front of a judge. They
can knock them out on summary judgnent.

You are in fact -- through you, M.
President, | believe the sponsor is in fact
limting the liability of another cul pable
person in the nane of restricting the rights
of a felon. And | don't see how you can
possi bly avoid, although you can evade -- and
| don't really understand the Pal sgraf anal ogy
at all. Negligence of the heir is not enough?
| nean, |'ve been thinking about that, and I
can't figure out how that fits into this
ei t her.

But I don't really understand the
basis for this attack on the civil justice
system |If one person does a wong, why

should we | et another person who comrits an

Candyco Transcri ption Service, Inc.




4842

i ndependent wong off the hook? Can you
answer that question?

SENATOR BALBONI : M. President,
once again, there is a fundanental
di sagreenment. Qur civil justice systemis
created for the benefit of our citizens. It
is okay in our systemof justice to treat
felons differently. W do it all the tine.

And | would respectfully refer the
gentl eman to Section 3212 of the CPLR as to
what constitutes a notion for sunmary judgment
and its attendant doctrines -- that you need
an affidavit sworn to by an individual who has
actual facts and know edge of the facts in
order to survive a notion for a summary
judgnment. That is the basis upon which the
court would nmake this anal ysis.

Like | said, it is the conparable
and the cul pabl e analysis that the court would
do at the outset to determ ne whether or not
the felonious activity is indeed rel evant.
I"mattenpting to use other words so we don't
get caught up in this "cul pable" concept,
because that seens to be giving people

difficulty.
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And therefore, again, you know,
you've got to take a ook at the job that a
justice has to do when consi dering any
i ndi vi dual case that's brought before them

So | do not believe that this
limts today -- and Senat or Schnei derman, your
characterization of a lawsuit as being
conveni ent or, you know, avoiding a |awsuit as
a nere convenience flies in the face of the
statistics about the costs that nunicipalities
undertake in trying cases, about the costs
t hat i nsurance conpani es and doctors and al
the individuals -- and litigants and
Wi t nesses -- you know, to just slough it off
and say, Oh, a trial is not that big a deal,
just go forward with it, well, that's frankly
kind of an irresponsible statenent.

Qur justice systemis a sacred
thing. It should be utilized for the benefits
of our citizens, not for the benefit of our
fel ons.

SENATOR SCHNEI DERMAN: Thr ough
you, M. President, if the sponsor will yield
for another question.

ACTI NG PRESI DENT MEI ER: Senat or
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Bal boni, do you yield for another question?

SENATOR BALBON : Yes, M.

Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR SCHNEI DERMAN: You
nmenti oned before that the judicial analysis
that would into the decision on a notion for
summary notion woul d invol ve whet her the
cul pabl e conduct at issue was relevant to the
felony. | do not see any provision in the
statute for that. Were do you get that?

If you were going to nodify the
statute, say sonething |ike any cul pabl e
conduct relevant to a felony that was -- you
know, that the person was convicted of, that
m ght be a different issue. But | don't see
any requirenment for relevance. It just says
any cul pabl e conduct resulting in a fel ony.
Is there sonething I'm m ssing regarding
rel evance?

SENATOR BALBON : Yes, Black's
Law Dictionary. And the case | aw.

SENATOR SCHNEI DERMAN: Vel |,

t hrough you, M. President -
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ACTI NG PRESI DENT MEI ER: Senat or
Bal boni, do you yiel d?

SENATOR BALBON : Yes, | do, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR SCHNEI DERVAN: Thank you.
| appreciate that.

And I"'mnot -- | haven't nenorized
Bl ack's Law Dictionary or the case lawin this
area, but | have a fair anobunt of experience
at reading statutes. And | -- actually, let
me | et Senator Bal boni sit down.

M. President, on the bill.

ACTI NG PRESI DENT MEI ER: Senat or
Schnei derman, on the bill.

SENATOR SCHNEI DERMAN: I
under st and Senat or Bal boni's concern. | just
don't see how this proposed statute fairly
acconpl i shes the issues that he is concerned
Wit h.

Yes, our civil justice systemis
burdensone, it is expensive. Qur system of
voting is al so burdensone and expensive. But

the civil justice systemin this country is
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really one of the great creations of Anerican
denocr acy.

And | respectfully submt that
efforts to limt people' s access to the
courts -- for soneone regardless of their
station in life to be able to go to court and
say, Yes, | can be heard, | can have a claim
heard, it doesn't matter if |'m poor, it
doesn't matter if I amthe victim of
ci rcunstances resulting in ne, you know,
per haps bei ng engaged in sone sort of crimna
activity, | can be heard, and ny relative
cul pability, my fault will be considered and
wei ghed against the fault of someone else in
that civil proceeding.

That | do think is a precious
right. And | think statutes |like this
proposed statute that |imt people' s access to
the courts do a great disservice to really the
greatest institution of our governnent, which
is a systemthat has enabled us to actually be
a government of |aws and not of nen. The rule
of | aw i s paranount.

And when you start limting the

access of soneone who you don't approve of,

Candyco Transcri ption Service, Inc.




4847

we're on a slope that leads to all sorts of
unpl easant consequences, and | think history

speaks well to that.

Ah, thank you. | now amgoing to
read a few short selections -- no, just
kidding. | will have this avail able for

further questions.

| think that this is a m stake, and
| think it's a mstake partly because -- |
appreci ate Senator Bal boni's desire for
everyone to get sunmary judgnment and deny
every felon the possibility for a hearing even
under the nost egregious circunstances where
t he conduct of the defendant is conpletely
di sproportionate to the conduct of the felon.

But | believe that the current
state of our law that provides for already
limtations on the recovery by soneone who has
conmitted a crinme nore than covers this issue.
And | think that this opens the door to a |ot
wor se t hi ngs.

| think what we shoul d be worKking
on -- and we just cane froma |ong session of
t he Codes Comm ttee, hearing about the

Rockefell er Drug Laws. W shoul d be worKking
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on the issue of opening up the courts so that
we can see what is actually happening to
people, not closing it off.

| nmean, there was a | ot of
di scussion in the hearing on the Rockefeller
Drug Laws of the fact that what is defined as
a felony, what is defined as a serious felony,
may in fact be quite arbitrary in certain
areas in the State of New York. And | think
that that is sonething that should be of
concern to anyone who woul d draft a statute so
broadly as to say any cul pabl e conduct
resulting in any felony.

You know, there are things that are
felonies now that | suspect after we reform
the Rockefeller Drug Laws will no | onger be
felonies. So let's not be too quick to inpose
addi ti onal burdens on those who are felons,

t hose who have conmitted crines. | think that
t hey shoul d be subject to the full punishnent
of the crimnal law, but this statute doesn't
hel p make that puni shment nore just. This
statute just takes off the hook others whose
cul pabl e conduct should al so be puni shed.

| intend to vote no, M. President.
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But |I thank the sponsor for his brief,
concise, tinmely, and civil answers.

ACTI NG PRESI DENT MEI ER: Senat or
Hassel | - Thonpson.

SENATOR HASSELL- THOVPSON: Thank
you, M. President. If the Senator will yield
to a question.

ACTI NG PRESI DENT MEI ER: Ch, I'm
sure he woul d.

Senat or Bal boni, do you yield for a
qguestion from Senat or Hassel | - Thonpson?

SENATOR BALBON : Yes, | do,
Senat or .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR HASSELL- THOVPSON:

Senator, | have sat here and | really have
listened to this debate very, very carefully.
And | think that before it's all over, you
guys are going to nake ne go to | aw school .
You're nmaking it fascinating to ne.

SENATOR BALBONI : Thank you.

SENATOR HASSELL- THOVPSON: But
because | |ack the sophistication that you do,

| need you to help nme with sonething. Can you
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apply -- through you, M. President -- this
ruling in the case of Bernard Goetz, which is

the case we're all nore famliar with, tell ne

how this case -- howthis bill would apply to
t hat case.

SENATOR BALBON : You' ve asked a
very, very good question. It probably

woul dn't. Because the question becones
whet her or not the act of shooting M. Goetz

was a break in the cul pable nature. And al so

it's not -- you're tal king about the Goetz
case versus the McCunm ngs case? |'msorry.
SENATOR HASSELL- THOVPSON: Not

versus, no. The subway shooti ng.

SENATOR BALBONI : Ri ght, okay.

SENATOR HASSELL- THOVPSON: Throu
gh you, M. President.

SENATOR BALBON : M. President,
| don't believe -- again, neither case would

particularly involve this particul ar

situation.

SENATOR HASSELL- THOVPSON: M.
President, if the Senator will continue to
yi el d.

ACTI NG PRESI DENT MEI ER: Senat or
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Bal boni, do you continue to yield?
SENATOR BALBON : Yes, M.
Presi dent .
ACTI NG PRESI DENT MEI ER: The

sponsor Yyi el ds.

SENATOR HASSELL- THOVPSON: Agai n,
because | |ack sophistication -
SENATOR BALBONI : May | say, M.

President, you do not |ack sophistication.
SENATOR HASSELL- THOVPSON: No,
do. In the case of law, | |ack
sophi stication. And so | acknow edge that.
So |l et ne stunble through this.
And | need you to really help ne with this,
because a piece of this, as |I've | ooked at
this -- Bernard Goetz was a vigilante. And
the outcone of that case was, if | renenber
correctly, that the two young nmen who
participated in the efforts to rob himlater
were able to sue him and they won their case
based upon the condition in which he was -
they were left, based upon his action as a
vi gi |l ante.
How woul d this not apply? Through

you, M. President.
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SENATOR BALBONI : l'"msorry, M.
Presi dent, when you say "this," do you nean

the current law, how did the current | aw not

apply?

SENATOR HASSELL- THOVPSON: No,
the proposed bill. Your proposed bill.

SENATOR BALBON : Ch, the
section -- how would it not apply?

SENATOR HASSELL- THOVPSON: How

woul d it not apply.

ACTI NG PRESI DENT MEI ER
Senators, as delighted as | amthat we can
have this Socratic dial ogue, can | ask both
Senators to address the chair.

SENATOR HASSELL- THOVPSON: e
said through you, but you didn't hear us.

ACTI NG PRESI DENT MEI ER: I
understand that. Wy don't we try to do this
inalittle nore organi zed fashion.

Senat or Bal boni, do you yield to a

questi on?

SENATOR BALBON : Yes, | do, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: Thank
you.
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SENATOR BALBONI : And in response
to the Senator's question, M. President, if |
may proceed -

ACTI NG PRESI DENT MEI ER: €]
ahead.

SENATOR BALBON : The Bernard
Goetz case had elenents to it that | am
unfamliar with. |In other words, | don't
recall what the disposition of the issue of
whet her or not -- | know he had an unlicensed
handgun. | don't recall if the possession of
that was a felony and if in fact -

SENATOR HASSELL- THOVPSON: Yes,
it was.

SENATOR BALBON : Was he
convi cted of a felony?

SENATOR HASSELL- THOVPSON: M.
Presi dent, through you.

ACTI NG PRESI DENT MEI ER: Senat or

Bal boni, do you continue to yield?

SENATOR BALBON : Yes, M.
Presi dent, | do.
ACTI NG PRESI DENT MEl ER: The

sponsor Yyi el ds.

SENATOR HASSELL- THOVPSON: My
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under st andi ng of the case, and sone of the

ot her attorneys -- Senator Paterson,

what ever -- they probably could bail ne out if
they were available. But in this case, he
was, because he had an unlicensed handgun.

And based upon that case, they were
able to win their civil suit against him based
upon the condition that they were in based
upon the shooting.

SENATOR BALBON : M. President,
t hrough you, I"mnot sure that that was the
predicate for liability. And again, |I'm
not -- that went to a jury trial. That could,
that case -- and dependi ng upon what the fact
pattern was -- and | apol ogi ze again, | don't
recall what the fact pattern was with
specificity -- and dependi ng upon what the
supporting docunentation was in the notion for
sumary judgnent and its defense, it could or
it may not have survived the application of
this statute when it was brought at the tine
of trial.

In other words, | don't know what
factors woul d have been involved in the

judge's consideration as to whether or not the
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actions of Bernard Goetz were cul pable -- |
nmean, |'msorry, the actions of the

i ndi viduals were cul pable in their injuries.
So, I'msorry, I'mat a loss to say whether or
not in ny opinion that this case would apply.

SENATOR HASSELL- THOVPSON: Thank
you.

M. President, on the bill.

ACTI NG PRESI DENT MEI ER: Senat or
Hassel | - Thonpson, on the bill.

SENATOR HASSELL- THOVPSON: | have
alot of difficulty with this bill, M.
President, primarily because the case that |
amthe nost famliar with is the Bernard Goetz
case.

And ny sense of this would be that
it would bar any civil actions agai nst anyone,
in that position as a self-appointed
vigilante, fromthe victins for being able to
recover for actions that were proven to be
f el oni ous.

And therefore, |I've got to think
some nore about this one, because | really -
| just have this sense that underlying all of

your best intentions -- and believe ne, |
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think that |1've stood here and |'ve nade it
very, very clear that | represent a popul ation
of people who are as nmuch in favor of |aw and
order as you are. And because of that, they
have sent nme here to be very vigilant about
the kinds of laws and the things that we pass
to reduce crimnal activities in comunities,
however that nay apply.

SENATOR BALBON : M. President,
woul d the Senator yield for just a quick
questi on.

ACTI NG PRESI DENT MEI ER: Senat or
Hassel | - Thonpson, do you yield for a question
from Senat or Bal boni ?

SENATOR HASSELL- THOVPSON: Yes, |
do, M. President.

SENATOR BALBONI : Thank you, M.
Presi dent .

Senat or Hassel | - Thonpson, do you
recal |l whether or not the individuals who were
shot by Bernard Goetz were actually convicted
of a felony?

SENATOR HASSELL- THOVPSON:

Through you, M. President, | do not think

that they were ever actually prosecuted.
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SENATOR BALBON : See, that's the
difficulty of the application of this statute
to that instance. Because, M. President,

t hrough you, if they were not convicted of a
felony, then the statute would not apply.
There woul d be no bar to a suit.

It was presunmed, as | recall, that
they were attenpting to rob M. Goetz. But
whet her or not that actually resulted in a
crimnal conviction as a felony would be the
critical factor in determ ning whether or not
this statute would bar their |awsuits.

But | et nme ask the question,
Senator. Through you, M. President, if the
Senat or woul d yi el d.

ACTI NG PRESI DENT MEI ER: Senat or
Hassel | - Thonpson, do you yield to a question
from Senat or Bal boni ?

SENATOR HASSELL- THOVPSON: [0
continue to yield.

ACTI NG PRESI DENT MEI ER: €]
ahead, Senator Bal boni .

SENATOR BALBONI : Thank you, M.
Presi dent .

For the purpose of this debate, if
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t hose individuals were convicted of a fel ony
of attenpted robbery on M. CGoetz and were
injured in his defending hinself, do you
bel i eve that they should have been able to sue
hi n

O woul d you agree that the
appl i cation of assunption of risk, that they
knew the risk of going onto a subway car and
just picking sonebody out, that they m ght
have a gun on them that they m ght get
violent, that there m ght be sone instance
where they m ght get injured because they were
participating in a violent felony -- would you
agree that our court system should not be in
t he busi ness of addressing that cause of
action?

SENATOR HASSELL- THOVPSON:
Through you, M. President, | was pretty nuch
prepared to answer that question until you
said were the courts prepared to address that
i ssue.

SENATOR BALBON : M. President,
through you, if | may just continue with the
st at enent .

ACTI NG PRESI DENT MEI ER: Senat or
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Hassel | - Thonpson, do you -

SENATOR HASSELL- THOVPSON: I
continue to yield, M. President.

SENATOR BALBON : That' s what
this bill does. This bill takes these courts
out of the business of addressing those
claims. That's what we're doi ng here.

W're saying that if you are
engaged particularly in a violent activity, a
violent felony, that under the definition of
assunption of risk you should know and be
aware that you are taking a chance, you're
st eppi ng outsi de the boundaries of society,
you're commtting a crinme, a felony, the nost
serious of our crines.

And therefore, you don't have the
right to then after that activity to go back
into court and say, Now, society that |'ve
flaunted, conme and help ne -- because you
don't deserve that help.

Wul d you agree with that
senti nent ?

SENATOR HASSELL- THOVPSON: I n
answer to that question, absolutely not. |

think that the courts absolutely shoul d
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address the cases.

| think they should address it
primarily -- through you, M. President -
because again, according to that case and
several others, particularly as we explore and
as these cases are brought, the behavior of
everyone, the behavior of everyone is explored
in these cases.

And as we began to talk earlier, we
tal ked about police action, the use of
excessive force. Because the police
departnent has in these cases, in all of these
cases, unlimted, on-the-spot discretion as to
t he amount of excessive force that they choose
to use.

And so that it is up to the court
to nake the determ nation in these cases
whet her or not the excessive force that was
used was appropriate. And in the case of
Bernard Goetz, he was a vigilante. He was not
a peace officer, not a law officer. He had no
right, no ruling, no authority to carry that
gun. And because he chose to do that, he
broke the law. There's a presunption of guilt

on his part.
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So no, all of these cases need to
cone to the courts. And I do not and will not
participate in any kind of |egislative
action -- you've helped ne to decide. | nust
vote against this bill. Because what we nust
not do is ever preclude anyone from having the
opportunity to go into court and get a fair
heari ng.

And that fair hearing may not be
prescri bed by you and sone of these people as
being fair and appropriate. But as |long as
there is a Constitution, that Constitution
protects everyone with that inalienable right
until such tine they are proven guilty.

So therefore, through you, M.

President, | do not agree, and therefore |
will vote against this bill.

Thank you.

ACTI NG PRESI DENT MEI ER: Any

ot her Senator wi shing to speak on the bill?
Senat or Br own.
SENATOR BROVN: Thank you, M.
President. Through you, M. President, would
Senat or Bal boni yield for one question?

ACTI NG PRESI DENT MEI ER: Senat or,
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do you yield for a question?

SENATOR BALBON : Yes, | do.

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR BROWN: Senat or, does
this bill give the court the discretion to
nmake a determnation if a suit brought by a

convicted felon can be heard or cannot be

hear d?
SENATOR BALBON : Yes, it does.
SENATOR BROVWN: Thank you,
Senat or .
SENATOR BALBON : Yes, and that's

why |'m surprised at Senat or Thonpson's
description of the Constitution giving an
absolute right to everybody to participate in
the system It doesn't. There's nowhere in
it that says that felons can participate

And as a matter of fact, we in our
jurisprudential systemsay that you can't.
But this law says that a court will decide
that on a notion for summary judgnent.

So there is that discretion. Thank
you, M. President.

ACTI NG PRESI DENT MEI ER: Any
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ot her Senator wi shing to speak on the bill?

Heari ng none, debate is closed.
Read the | ast section.

SENATOR PATERSON: M. President.

ACTI NG PRESI DENT MEI ER: Senat or
Pat erson, why do you rise?

SENATOR PATERSON: | just wanted
to say, as | said before.

ACTI NG PRESI DENT MEI ER: Senat or
Pat erson, | cl osed debate.

SENATOR PATERSON: I was
standi ng, M. President.

ACTI NG PRESI DENT MEI ER: [0
take your word for it.

SENATOR PATERSON: No, | honestly
was standing, M. President.

ACTI NG PRESI DENT MEI ER: [0
take your word for it. Go ahead.

SENATOR PATERSON: | just wanted
to thank Senator Bal boni for his responses on
behal f of all the nenbers who asked questi ons
and just put in the record, M. President,
that |ast year we debated this bill and 13
menbers voted against it. Twelve of themare

still here anpbng us. They are Senators
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Connor, Dol linger, Duane, Montgonery, Mendez,
Mar kowi tz, and also the firm of Sanpson
Schnei derman, Smith, Smith, and Stavisky, and
the artist formerly known as Paterson.

ACTI NG PRESI DENT MEI ER: Read t he
| ast section.

THE SECRETARY: Section 4. This
act shall take effect inmrediately.

ACTI NG PRESI DENT MEI ER: Call the
roll.

SENATOR PATERSON: M. President,
may | have a slowroll call on that bill.

ACTI NG PRESI DENT MEI ER: Mor e

than five Senators have arisen

The Secretary will call the rol
sl owy.
THE SECRETARY: Senat or Al esi .
SENATOR ALESI : Yes.
ACTI NG PRESI DENT MEI ER: Senat or
Bal boni .
SENATOR BALBON : Yes.
THE SECRETARY: Senat or Bonaci c.
SENATOR BONACI C: Yes.
THE SECRETARY: Senat or Breslin.
SENATOR BRESLI N: Yes.
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THE SECRETARY: Senat or Br own.

SENATOR BROVWN: To explain ny
vote, M. President.

ACTI NG PRESI DENT MEI ER: Senat or
Brown, to explain his vote.

SENATOR BROWN: Thi s debate was
qui te educational for me. And |I've been torn
on this, because | have | ooked at these
situations where fel ons, where crimnals have
then sued the people they've tried to
perpetrate crinmes against.

I"'ma little concerned that naybe
this piece of legislation goes just too far in
ternms of giving people the ability to do harm
to a felon greater than the harmthat the
felon does to them And not that | cry or
bl eed or have synpathy for people who conmt
crime. | just think that it could potentially
put someone who is committing a crine in a
situation where they could be injured beyond
the level of crime that they were comm tti ng,
even though that they are a felon.

So even though I'm-- 1 in
principle in a lot of ways agree with this

pi ece of |egislation, and really thank Senator
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Bal boni for his thoughtful ness, his response
to all of our questions, | think ["mgoing to
be in the position of having to vote in the

negative on this piece of |egislation.

ACTI NG PRESI DENT MEI ER: Senat or
Brown will be recorded in the negative.

The Secretary will continue to cal
the roll.

THE SECRETARY: Senat or Bruno.

(Senator Bruno was indicated as
voting in the affirmative.)

THE SECRETARY: Senat or Connor .

(No response.)

THE SECRETARY: Senat or
DeFr anci sco.

SENATOR DeFRANCI SCO Yes.

THE SECRETARY: Senat or
Dol |'i nger.

(No response.)

THE SECRETARY: Senat or Duane.

ACTI NG PRESI DENT MEI ER: Senat or
Duane, to explain his vote.

SENATOR DUANE: Thank you, M.
Presi dent .

| do have to say that the debate
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that | heard on the floor today really hel ped
me to break through the hypertechnical nature
of the malarkey that's in this bill, and it
really hel ped ne to understand the
hypertechni cal nmalarkey in the bill. And
that's why |'ve decided to vote no.

| do have to say, though, that I
think it's too bad that Senators don't stay in
t he chanber and hear the debate. W get paid
a lot of noney to be here, and I think we
should be here to listen to the debate.

Unl ess of course we're called to a
commttee neeting off the floor during a
debate, which | object to, because | think we
shoul d be here and not m ss the debate on the
floor. People who work in factories or, you
know, farmworkers -- farmworkers, you don't
even know when they're going to get off. And
factory workers maybe get a half an hour off
for lunch. They don't really have the | uxury
that we have to wal k on and off, to hear the
hypert echni cal nal arkey of sone of these bills
bei ng di scussed.

| just thought | should put that on

the record as | vote no on this bill. Thank
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you, M. President.

ACTI NG PRESI DENT MEI ER: Senat or
Duane will be recorded in the negative.

Continue to call the roll

THE SECRETARY: Senat or Espada.

ACTI NG PRESI DENT MEI ER: Senat or
Espada, to explain his vote.

SENATOR ESPADA: Thank you, M.
President, to explain ny vote.

| heard the sponsor indicate that
this is about fundanental disagreenents, and |
think it is about that. Even though, tine
after tinme, there are specific situations that
are offered by way of a bill or a proposition
here that attenpt to pigeonhole and really put
a strangl ehold on due process. | think no one
could be nore el oquent on that point than a
nonl awyer, ny col |l eague, Senator Thonpson
earlier.

This is an exanpl e of nedicine
bei ng nore deadly than the disease. The
uni nt ended consequences here, unforeseen by us
humans is just too drastic and arbitrary a
nmeasure for the state to take, because indeed

it would result in arbitrary actions. | don't
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know where we woul d be wi thout the video
canmera in the Rodney King matter. It m ght
have been di scussed; | was out of the
chanbers. But the fact of the matter is that
Rodney King would be w thout the right or
recourse to civil action and many ot her future
Rodney Kings and others woul d be without the
recour se.

| think that there is enough | aw,
wrongful plaintiff rule on the books right now
to get rid of frivolous lawsuits. Qur rights

are not frivolous. Due process is not

frivolous. And | intend and do so vote in the
negati ve.

ACTI NG PRESI DENT MEI ER: Senat or
Espada will be recorded in the negative.

Continue to call the roll

THE SECRETARY: Senat or Farl ey.

SENATOR FARLEY: Aye.

THE SECRETARY: Senat or
Fuschi |l | o.

SENATOR FUSCHI LLO Yes.

THE SECRETARY: Senator Centile.

SENATOR GENTI LE: Aye.

THE SECRETARY: Senat or Conzal ez.
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(No response.)

THE SECRETARY: Senat or Goodnan.
SENATOR GOODMAN: Aye.

THE SECRETARY: Senat or Hannon.
SENATOR HANNON: Yes.

THE SECRETARY: Senat or

Hassel | - Thonpson.

(No response.)

THE SECRETARY: Senat or Hevesi .

SENATOR HEVESI : M. President,
to explain ny vote.

ACTI NG PRESI DENT MEI ER: Senat or
Hevesi, to explain his vote.

SENATOR HEVESI : Thank you, M.
Presi dent .

| too listened carefully to the
debate and the discussion on this issue, and
it is somewhat of a close call. And a |ot of
nmy col | eagues rai sed sonme very good points
here. But Senator Bal boni had sone good
responses to those issues that they raised.

And at the end of the day, we have
to make a decision on what's in the best
overal |l interest and have we satisfied the

lion"s share of situations which are likely to
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arise and is the problemthat we seek to
address renedies in a greater extent than the
potential harmthat we may cause by a piece of
legislation. And I'msatisfied in this case
that barring sonebody fromsuing themcivilly
when they were in the process of commtting a
felonious act is sufficient that we need to
t ake sone action here.

And | nmay have drafted the bill in
a slightly different way, but at the end of
the day | think that this is a worthy piece of
| egi sl ation. And since Senator Bal boni
sponsored it and his expertise in this field
i s unchal | enged and unnmat ched, and | have the
greatest of respect for him |'msatisfied
with his answers to the very worthy questions

of ny col | eagues.

Il will be voting aye.
ACTI NG PRESI DENT MEl ER: Senat or
Hevesi will be recorded in the affirmti ve.

Continue to call the roll

THE SECRETARY: Senat or Hof f mann.
SENATOR HOFFMANN: Aye.
THE SECRETARY: Senat or Johnson,

excused.
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Senat or Kruger.

SENATOR KRUGER: Yes.

THE SECRETARY: Senat or Kuhl .

SENATOR KUHL: Aye.

THE SECRETARY: Senat or Lachman.

SENATOR LACHVAN: To explain ny
vot e.

ACTI NG PRESI DENT MEI ER: Coul d we

have sone order in the chanber, please.

Senat or Lachman, to explain his
vot e.

SENATOR LACHMAN: In 1999, there
was an A version of this bill that | voted no
on. The bill was slightly changed, and I
voted yes on the bill last year. M/ concerns
are splitting ne in half, but 1'"mgoing to
make a deci si on.

| have serious reservations about
the bill regarding public safety issues. And
even t hough there were changes between the A
version and the current version, |'mnot sure
that these changes go far enough to offer nore
protections to the public which | would |ike
to see in the future.

However, the bill does send the
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nmessage, and the message that the bill sends
to the public is that crimnals will not be
able to profit after commtting a felony. |
therefore vote yes.

ACTI NG PRESI DENT MEI ER: Senat or
Lachman will be recorded in the affirmative.

Continue to call the roll

THE SECRETARY: Senat or Lack.
SENATOR LACK: Aye.

THE SECRETARY: Senat or Lar ki n.
SENATOR LARKI N: Aye.

THE SECRETARY: Senat or LaValle.
SENATOR LAVALLE: Aye.

THE SECRETARY: Senat or Lei bell.

(No response.)

THE SECRETARY: Senat or Li bous.
SENATOR LI BOUS: Aye.
THE SECRETARY: Senat or Mal t ese.

(No response.)
THE SECRETARY: Senat or
Mar cel | i no.
SENATOR MARCELLI NG, Aye.
THE SECRETARY: Senat or Mar chi
(No response.)

THE SECRETARY: Senat or
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Mar kow t z.

SENATOR MARKOW TZ: No.

THE SECRETARY: Senat or Mazi ar z,
excused.

Senat or McCee.

SENATOR McGEE: Yes.

THE SECRETARY: Senat or Mei er.

SENATOR MEI ER: Yes.

THE SECRETARY: Senat or Mendez,
excused.

Senat or Mont gonery.

SENATOR MONTGOMVERY: No.

THE SECRETARY: Senat or Mor ahan.
SENATOR MORAHAN: Yes.

THE SECRETARY: Senat or Nozzoli o.

(No response.)

THE SECRETARY: Senat or Onor at o.

ACTI NG PRESI DENT MEI ER: Senat or
Onorato, to explain his vote.

SENATOR ONORATC To explain ny
vote, M. President.

| have to concur with Senator
Bal boni on this bill. | think there are some
areas that have roomfor inprovenent, but I

have never been in the belief that a person
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commtting a felony on another individua
shoul d ever have the right to recover damages
fromthe individual

Wil e, again, | have sone
reservations about the bill, I think it's a
step in the right direction. And perhaps if
and when the Assenbly takes it up, there could
be a reconciliation to address nore of the
concerns that were expressed here today. But

| do vote yes.

ACTI NG PRESI DENT MEI ER: Senat or
Onorato will be recorded in the affirmative.

THE SECRETARY: Senat or
Oppenhei ner .

SENATOR OPPENHEI VER: Yes.

THE SECRETARY: Senat or Padavan.

SENATOR PADAVAN: Yes.

THE SECRETARY: Senat or Pat erson.

SENATOR PATERSON: No.

THE SECRETARY: Senat or Rat h.

SENATOR RATH: Aye.

THE SECRETARY: Senat or Sal and.

SENATOR SALAND: Aye.

THE SECRETARY: Senat or Sanpson.

SENATOR SAMPSON: No.
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THE SECRETARY: Senat or
SENATOR SANTI AGO No.
THE SECRETARY: Senat or

Schnei der man.

(No response.)

Sant i ago.

THE SECRETARY: Senat or Sewar d.

SENATOR SEWARD: Yes.

THE SECRETARY: Senat or Skel os.

SENATOR SKELCS: Yes.

THE SECRETARY: Senator A. Smith.

SENATOR ADA SM TH: No.

THE SECRETARY: Senator M Smith.

SENATOR MALCOLM SM TH: No.

THE SECRETARY: Senat or Spano.

SENATOR SPANO Aye.

THE SECRETARY: Senat or
St achowski .

ACTI NG PRESI DENT MEI ER: Senat or
St achowski, to explain his vote.

SENATOR STACHOWBKI : M.
President, briefly to explain ny vote.

| amgoing to vote yes on this
issue. | happen to think even though the

argunments were a little weak in supporting it,

I still wil

| vote for it because |

along with
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Senator Onorato, don't believe that the
perpetrator of a crine should be recovering
damages.

And I'lIl have to agree with one
t hing Senator Hevesi said, and that is that
nobody expl ains a one-house bill |ike Senator
Bal boni .

(Laughter.)

THE SECRETARY: Senat or Stafford.
SENATOR STAFFORD: Aye.

THE SECRETARY: Senat or St avi sky.
ACTI NG PRESI DENT MEI ER: Senat or

St avi sky, to explain her vote.

SENATOR STAVI SKY: | found the
di scussion here very interesting, particularly
for a nonlawer. | had conplained in the past
that | did not understand a term "nens rea,"”
that nmy coll eague had used. And when it was
expl ained to me and | heard the debate here
today, | understood fully what they were
speaki ng about. And | conmend Senat or Bal bon
on his -

ACTI NG PRESI DENT MEI ER: The
st enographer is struggling to try to hear

this, please.
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Senat or St avi sky, go ahead.

SENATOR STAVI SKY: And | conmend
Senat or Bal boni for the fervor of his
argunents.

| thought it was interesting
because earlier we had quite a nunber of
school children sitting in the chanber, in the
bal cony, and | think this was a wonderf ul
opportunity for schoolchildren to watch a
del i berative body in action.

My major regret is that | had two
commttees called off the floor during the
debate on this bill, and therefore | could not
hear all of the argunents. But it seens to
me, on bal ance, that we are overprotecting the

vigilantes of the world, that this becones a

vigilante protection bill, and, M. President,
| vote no.

ACTI NG PRESI DENT MEI ER: Senat or
Stavisky will be recorded in the negative.

The Secretary will continue to cal
the roll.

THE SECRETARY: Senat or Trunzo.

SENATOR TRUNZQO Yes.

THE SECRETARY: Senator Velella.
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SENATOR VELELLA: Yes.

THE SECRETARY: Senat or Vol ker,
excused.

Senat or Wi ght.

SENATOR WRI GHT: Aye.

ACTI NG PRESI DENT MEI ER: Call the
absent ees.

THE SECRETARY: Senat or
Dol i nger.

(No response.)
THE SECRETARY: Senat or Connor.
ACTI NG PRESI DENT NEI ER: Senat or

Connor, to explain his vote.

SENATOR CONNOR: Thank you, M.
Presi dent .

Wil e | appreciate Senat or
Bal boni's expertise in this area in the -- |I'm
sorry, M. President, |I'mhaving a hard tine

wi th the noise.
ACTI NG PRESI DENT MEI ER: Can we
have sone order in the chanber, please.
SENATOR CONNCR: Vil e |
appreci ate Senator Bal boni's expertise and the
work that he's done in this field, and |

certainly appreciate the vigor with which he
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expl ai ned his bill and defended his bill and
the courtesy he showed to all the nmenbers who
questioned him I'mgoing to vote no because |
really think we've lost track in the whol e
area of tort |law of one of the functions of
traditional tort law, and that is to deter
peopl e from mai ntai ni ng dangerous conditions,
conditions that are frankly dangerous to the
public at |arge.

And one of the reasons we inpose
absolute liability in those situations is not
just to conpensate someone who is injured, but
to deter the people responsible for it from
havi ng those sorts of conditions. And that's
i nportant not just to the victimof a
particul ar accident, but it's inportant to
all -- it's inportant to all -- I"msorry, M.
President, this is really -

ACTI NG PRESI DENT MEl ER: Can we
have sone order in the chanber, please.

SENATOR CONNOR: Thank you, M.
Presi dent.

But it's inmportant to all of
society and all the people we need to protect,

whet her they're engaged in wongdoi ng or not.
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Sonme of these conditions affect -- frankly,
t hey affect whoever happens to walk into the
condi tion, whether they' re engaged in crimna

conduct or not. That's a very inportant

function of tort law. Therefore, | vote no.
ACTI NG PRESI DENT MEl ER: Senat or
Connor will be recorded in the negative.
The Secretary will continue to cal

t he absent ees.

THE SECRETARY: Senat or Conzal ez.

(No response.)

THE SECRETARY: Senat or
Hassel | - Thonpson.

ACTI NG PRESI DENT MEI ER: Senat or
Hassel | - Thonpson, to explain her vote.

SENATOR HASSELL- THOVPSON: Thank
you, M. President.

A lot | ess passionately than
di scussed this bill. | really did |listen very
carefully, and | think that the two points
that my able Senator, who -- | believe his
intentions are pure. And | think that I
understand very clearly the attitude and the
intent.

My concern becane evi dent when the
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Senat or asked ne the question did | think that
the court should be addressing these kind of
cases. And | guess | belong to that

anti quat ed group of people who believe that
everything that appears to be isn't what is.
And that with these cases being appropriately
tried in the courts, that information usually
comes to light that perhaps did not cone to

i ght before.

And so | am not prepared to al ways
summarily take away fromthe courts the
ability to use the discretion that they
al ready have in trying these cases.

And al so, if | understand New York
State law at all, we have sonething called
wrongful plaintiff rule under common | aw t hat
al ready bars conpensation to crimnals when
there are serious violations of the law. And
so | see this as duplicative and repetitive
and somewhat unnecessary, but | also see it as
very dangerous because it again does not allow
the kinds of civil action -- and even though
the bill speaks to felonies, the continuing
use of the word "violent felony" by the

Senator in his explanation of the bill also
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begun to disturb nme, because | didn't see that
in the context of the bill.

So therefore, | think that the bill
has some problens and sone issues, and | think

that at this point |I could not vote in favor.

ACTI NG PRESI DENT MEI ER: Senat or
Hassel | - Thonpson will be recorded in the
negati ve.

The Secretary will continue to cal

t he absent ees.

THE SECRETARY: Senat or Lei bell.
SENATOR LEI BELL: Aye.

THE SECRETARY: Senat or Mal t ese.
SENATOR MALTESE: Aye.

THE SECRETARY: Senat or Mar chi
SENATOR MARCHI : Aye.

THE SECRETARY: Senat or Nozzoli o.

(No response.)

THE SECRETARY: Senat or
Schnei der man.

ACTI NG PRESI DENT MEI ER: Senat or
Schnei derman, to explain his vote.

SENATOR SCHNEI DERVAN: Thank you,
M. President.

| found that the debate -- and |
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renmenber the debate fromlast year on this
bill, and if anything |I'm nore convinced than
ever that this represents a flawed approach to
civil justice, as Senator Connor pointed out,
a badly flawed approach to our tort system

And | think that what we are seeing
here is the effort to elimnate access to our
civil justice system not based on the nerits
of the case but based on the fact that sone
peopl e, as evidently Senator Bal boni
represented in a proceeding, want to be able
to get summary judgnent instead of having a
full trial on an issue of trenendous
i mport ance.

And | do not see that this furthers
any interests of justice that are not
legitimately served by the current set of
statutes. W already have a statute barring
wrongful plaintiffs from obtaining recovery.
W al ready have a system where they woul d be
required to bear the burden of proof in a
case.

So this is just a bill to restrict
access to the courts. This is just a bill to

limt judicial ability to conduct a full and
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fair hearing. | think this is wongfully -
no, I think it's wongfully construed. Wll,
it may be appropriate in sone cases, but it
may not be in others. |'msorry, Senator
Hevesi was trying to help ne here.

But the fact of the matter is the
only one who can determne that is a judge
after a full and fair hearing. This wll
reduce the level of justice in our state.
vot e no.

ACTI NG PRESI DENT MEI ER: Senat or
Schnei derman will be recorded in the negative.

Record the negatives and announce
the results.

THE SECRETARY: Ayes, 40. Nays,
14.

ACTI NG PRESI DENT MEI ER: The bi |
i s passed.

Senat or Skel os.

SENATOR SKELGCS: M. President,
can we please call up Cal endar Number 299, by
Senat or Marcel lino.

ACTI NG PRESI DENT MEI ER: The
Secretary will read Cal endar 299.

THE SECRETARY: Cal endar Nunber
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299, by Senator Marcellino, Senate Print 2384,
an act to amend the General Minicipal Law, in
relation to including.

SENATOR OPPENHEI MVER
Expl anati on, please.

ACTI NG PRESI DENT MEI ER: Senat or
Marcel | i no, an expl anati on has been requested
of Cal endar 299 by Senator Cppenhei ner.

SENATOR MARCELLI NO Thank you
M. President.

This bill would anmend the Cenera
Muni ci pal Law to add soil and water
conservation districts to the |ist of
authorities and agencies that can enter into
agreenents and contracts with other units of
government and rmunici palities.

ACTI NG PRESI DENT MEI ER: Senat or
Qppenhei ner .

SENATOR OPPENHEI VER: If the
Senat or woul d yi el d.

ACTI NG PRESI DENT MEI ER: Senat or
Marcel | ino, do you yield for a question?

SENATOR MARCELLI NG, Surely.

ACTI NG PRESI DENT MEI ER: The

sponsor Yyi el ds.
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SENATOR OPPENHEI VER: Senat or
Marcel lino, | don't understand why we need
this. | nmean, | thought we were already doing

this. Howis this going to enhance a
municipality's ability to deal with the soi
and water conservation?

SENATOR MARCELLI NO Thr ough you
M. President, soil and water conservation
di stricts have experienced delays in getting
i ntermuni ci pal contracts approved because the
districts are not listed in Section 99-R of
the General Municipal Law, which lists the
state agencies with which nunicipalities can
enter into contracts.

This probl em mani fested itself
recently when New York City attenpted to
contract with soil and water conservation
districts to carry out provisions of the
New York City Watershed Agreenent. This has
caused confusion and del ays in project
del i very.

Section 99-R is intended to cover
services not regularly provided to the public
as part of the general governnent services.

Stream protection, watershed inspections,
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wet | and permt assistance, stream bank and
channel protection fall under this purpose and
are services provided by the soil and water
conservation districts. The addition of these
di stricts through Section 99-R will reduce
confusi on and del ays and therefore help

muni ci palities address inportant conservation

pur poses.

SENATOR OPPENHEI VER: Thank you,
Senator. |If you would yield for another
questi on.

ACTI NG PRESI DENT MEI ER: Senat or

Marcel | ino, do you yield for a question?

SENATOR MARCELLI NG, Certainly.

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR OPPENHEI VER: It's ny
belief that the soil and water board is doing
it now, | mean, is helping on the watershed.
How are they doing it now, is the question.

SENATOR MARCELLI NO In a very
ci rcui tous way, through you, M. President.
Because what happens, since these districts
are not specifically nentioned in 99-R -- 1"]|

give you a specific exanple. In New York City
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there was a contractor -- in New York City
Wat er shed, the Greene County Soil and Water
Conservation District had one contract with
New York City for a streamrestoration project
for the Batavia Kill. There was a $2 mllion
contract with New York GCity. This contract
was executed apparently wi thout any problem
Despite the prior contract, when they
attenpted to do a second contract for

addi tional streamrestorati on work, they were
told no contract could be used or could be

si gned because the soil and water conservation
districts were not specifically listed in
Section 99-R of the General Minicipal Law.

The water district nade phone
calls, tried to work it out, and finally wote
a 1% page letter explaining why the city could
contract with them Eventually, they got the
contract, but only after a six-nonth del ay.

Normal |y a contract with the city
coul d take about a year to negotiate. That
woul d be in addition, this six nonths was in
addition to that year in tine. Not only did
they m ss the construction season, but because

of the delay, it also raised concerns fromthe
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EPA. The EPA wanted these projects done, and
wi t hout del ays.

So what we're doing here with this
| egislation is sinply, if you |l ook at the bil
itself, we've sinply inserted the words "soi
and water conservation districts" in
appropriate sections of the law so that they
are specifically nmentioned in the | aw
Therefore, no new attorney who gets a casel oad
dunped on his desk would then | ook at the | aw
and say, Well, you can't do this one, it's not
specifically nmentioned. W specifically
mention them

This elimnates the need to go back
and forth, wite letters, and do all the -

t hi s has happened nunerous tinmes to these soi
districts. They' ve cone to us specifically
and asked us for this |egislation.

It is, by the way, M. President,
supported by the EPA and environnent al
advocat es, supported by the Farm Bureau, and
supported by the New York City Wtershed
Conservation District.

So this is a technical change.

It's an addition. But it would avoid a
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t remendous anount of del ays and costs and
woul d permt very, very inportant projects to

go forward w thout unnecessary del ay.

SENATOR OPPENHEI VER: Thank you,
Senator Marcellino. | don't want you to think
that -- | think this is a terrific bill. I

was j ust wondering the necessity for it,
because -- and I'lI|l speak on the bill now.

ACTI NG PRESI DENT MEI ER: Senat or
Qppenhei mer, on the bill.

SENATOR OPPENHEI VER: Because |
can tell you, in the 1970s and '80s, | was
usi ng the soil and water conservation district
to help ne. In ny village where | was nayor,
we had fl ood problens and our nmin street
woul d sonetinmes go under two, three, four,
five feet of water.

And it was with the help of the
soil and water conservation fol ks, who
happened to be the sanme -- many of themare
t he sane people that work in our county
pl anni ng departnment. They have two rol es.

And they were very hel pful to ne, because we
wanted to take a reservoir that was just above

of ny village and have that reservoir nade
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into a water-hol ding area during exceptionally
bad st orms.

And our problem enanated fromthe
fact that nore and nore of the county,

West chest er County, was bei ng bl ackt opped, and
so there were less and | ess areas that were
open space that could serve as sponges and as
pondi ng areas and areas where water could rest
and not nerely flow over, |ike on blacktop.

So that we were having enornous quantities of
wat er cone down our streans.

And it was through the help of the
county soil and water board that I was able to
make a good deal of headway with the fl ood
probl enms that we were having in our village.
And indeed, they did help to overcone the
probl em and we do not have severe fl ooding
anynore. Qur problemwas that we were at the
nmouth of two rivers, and all the water that
was accunul ating fromthe center of the county
was coni ng down and fl ooding us out at the
nmout h of the river.

So we got a lot of help fromthem
| know that in another instance, the soil and

wat er fol ks have hel ped with the Blind Brook,

Candyco Transcri ption Service, Inc.




4893

whi ch runs through several comunities. And
they were able to bring together -- they did a
hydrol ogi ¢ survey, and they were able to bring
toget her the communities and really inprove
the condition of this small river, which al so
was prone to a lot of flooding. They were
al so hel pful in the soil erosion that was
happeni ng on the sides of this -- well, it's
really a brook, | guess. It's not a smal
river. And they nmade several recomendati ons,
and sonme of themwere as sinple as pulling the
shopping cart that fell into the brook out so
that the brook could flow But we al so have
soil erosion problens. And we were able to
work with them

That was pretty nmuch what they did
in the '70s and '80s, which was flood contro
wor k and hel ping us with soil erosion,
mai nt enance of streans so that they could flow
freely. But in recent years, they have been
active in another area which has proven
enor mously hel pful. And Senator Marcellino
menti oned the wat ershed nanagenent, which of
course has keen application for us here in

our -- in Westchester County, because we are
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party to the watershed agreenent.

But they have al so hel ped in other
ways in recent years. For instance, we have
hired themto do an i ndependent anal ysis when
a devel oper has cone in and done his or her
anal ysis to neet the SEQRA | aw, we have found
that sonetinmes it's best to have an
i ndependent anal ysis done. And we have
actually hired the soil and water district to
come and do that for us. And they've been
val uabl e t here.

But | think their main value nowin
the | ast few years has been in the area of
non- poi nt-source pollution and nutrient
managenent. W have had consi derabl e probl ens
with nutrients flowing into the Long Island
Sound whi ch have caused excessive al gae bl oons
whi ch have, when they deconposed, caused fish
kills and shellfish kills.

And we have to reduce the anount of
nutrients that are going into, in this case,
the Long Island Sound, but believe ne, we are
not the only -- it is not the only body of
water that will have to have a nutrient

reduction, particularly nitrogen reduction.
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Because it is very, very harnful to the living
creatures of the sea.

So we need the nutrient managenent,
and we have to be able to get on top of the
non- poi nt-source pollution. And you nmay have
been readi ng about that. It certainly has
beconme nuch nore in the public discourse now,
because it is one of the main reasons that we
are having this nitrogen problemin nany of
our wat erways.

And that is due to the nany
di fferent spots that are polluting our water.
It's not just a factory or a power plant, it
is comng fromliterally thousands of spots
that are contributing to the pollution of our
wat er bodies. And in sone cases, it's due to
infiltration; in sonme cases, due to inflow of
our sewer |ines.

Because sonetines there are cracks
in the old sewer lines, and water is flow ng
into it during heavy rainstorns and causing
our sewer treatnment plants to shut down. And
we have taken steps just in the last year to
hol d cont ai nnent areas where we can contain

this heavy flow of water during heavy stornmns.

Candyco Transcri ption Service, Inc.




4896

The other problemw th the inflow
and infiltration problemis the many houses
through the I ast hundred years that have
connected their pipes fromthe house, their
gutters and their |eaders, and they have
connected these pipes into the sanitary sewer
lines that conme to their honmes instead of into
the water |lines, the stormsewers that -- the
stormsewer lines that run at the end of our
properties. And that's nerely because the
sanitary sewer lines run right to our houses,
whereas the stormwater |lines are up on the
streets. And that's a distance, in sone
cases, of maybe a hundred, 200 feet. And
these |ines have to be brought at homeowner
expense fromthe house up to the stormwater
sewer.

So with these nultiple of problens,
we have | ooked to the county soil and water
conservation districts, and they have been
very, very helpful to us. And believe ne, we
have so many problens in this area that
wi thout them | don't know how we woul d be
managi ng.

So in other words, what |'m saying
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isthisis aterrific bill. And we have had
no trouble contracting with our county soi

and water conservation board. So if other
peopl e have had problens, | certainly conmend
this legislation so that it can overcone those
probl enms. Because, as | said, | don't know
where we'd be wi thout them

"1l be voting yes.

ACTI NG PRESI DENT MEI ER: Senat or
Pat er son.

SENATOR PATERSON: Thank you, M.
President. |f Senator Marcellino would yield

for a question.
ACTI NG PRESI DENT MEI ER: Senat or
Marcel | ino, do you yield for a question?
SENATOR MARCELLI NG, Yes, | wll.
ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.
SENATOR PATERSON: Senat or, under
Section 99-R of the General Minicipal Law, |'m
just wondering what other entities other than
t hese soil and water conservation districts -
who can qualify now as a municipality other
t han an actual county -- other than an actua

muni ci pality?
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I"mjust trying to get an idea of
how feasible this is within the anbit of the

construct of the | aw

SENATOR MARCELLI NO If you woul d
permt nme for a second, | have that
information for you. I'mjust trying to find
it.

SENATOR PATERSON: Thank you.

SENATOR MARCELLI NG, Section 99-R
is rather brief. It says: "Notw thstanding

any ot her provisions of lawto the contrary,
t he governing board of any rmuni ci pa
corporation may enter into agreenents and/or
contracts with any state agency, including any
departnment, board, bureau, conm ssion,
division, office, council, commttee or

of ficer of the state, whether permanent or
tenporary, or a public benefit corporation or
a public authority or any unit of the State
University of New York, pursuant to and

consi stent with Sections 355 and 6301 of the
Education Law, within or w thout, such
muni ci pal corporation to provide water
supplies, street sweeping or mai ntenance,

si dewal k mai nt enance, drai nage, sewage
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di sposal, or any other services of governnent
not regularly provided to the public as a part
of the general governnent services."

What is missing apparently in sone
attorneys' mnds is it doesn't say soil and
wat er conservation district specifically. So
t hey have rejected contract agreenents. This
has specifically occurred in nunerous
occasions in the City of New York in the
i mpl enent ati on of the watershed agreenent that
Senat or Oppenhei ner spoke so el oquently of.

This Iaw, they cane to us and have
asked us to alleviate the confusion by sinply
adding this phrase to the bill and -- to this
section of the law in the appropriate

| ocati ons, so there can be no further

conf usi on.
SENATOR PATERSON: M. President.
ACTI NG PRESI DENT MEI ER: Senat or
Pat er son.
SENATOR PATERSON: Actual ly, if
the Senator is willing to continue to yield.
ACTI NG PRESI DENT MEI ER: Senat or

Marcel | i no, do you yield?

SENATOR MARCELLI NO Certainly.
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ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR PATERSON: I think it was
the exanple that you gave a little earlier
about Greene County and New York City that
really drove the point hone to ne. That in
ot her words, it wasn't as if they couldn't do
it, but since there legally wasn't the
opportunity for the soil and water
conservation district to enter into contracts
with the actual agency, they went through this
process where they went around in circles and
t he phone calls, as you described them and
the letter.

So | understand how this situation
is cured. M question relates to the soil and
wat er conservation districts thenselves. How
do they receive their funding? This is state
and county, and now they're seeking a greater
funding by the state? Wuld that accurately
reflect their view?

SENATOR MARCELLI NG, It's all of
t he above, Senator. And they al so get nobney
fromthe EPF, which matches the anount that

the other entities provide.
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SENATOR PATERSON: If the Senator
iswilling to yield.
ACTI NG PRESI DENT MEl ER: Senat or

Marcel | i no, do you yield?

SENATOR MARCELLI NG, The spirit
is willing, sir.

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR PATERSON: Thank you,
Senator. So in ternms of the funding that they
actual ly receive, the operational decisions
under the law that you cited are those
procedures such as sidewal k repair, water
supply, sewage disposal. And |I'm curious
about this, it was not usually part of the
operation of governnment services.

| woul d have thought that it would
be, because that was one of the operations of
government services. And I'mnot putting this
on you, Senator, that's just what you read.
Can you draw the distinction for nme as to what
is and what is not a governnent service
vis-a-vis the soil and water situations?

Just to clarify, M. President, the

Senator was reading fromthe law, and it said
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not -- and |I'mjust paraphrasing, | heard him
read it -- it's not usually an operation
performed as a governnment service, as a
general governnent service, | think it said.

SENATOR MARCELLI NG, Senat or
t hese agreenents that woul d be signed by
municipalities with the soil and water
conservation districts could be as Iinmted as
working with a farmer, for exanple, to help
that farner devise a neasure where, if cattle
in that particular section of his field,
| eaving what cattle nay | eave in that section,
woul dn't wash off and run into a stream So
they m ght advise the farmer as to how to
manage the water runoff fromthat section of
his field into the nearby waterway so it
doesn't affect themand inpact themin a
negati ve way.

This mght be a relatively small
project. It nmay only be soneone goi ng out
there and | ooking at the site and di scussing
it with them This is not sonething where the
muni ci pality would have the obligation to
repair a sidewal k or repave a street. That

woul d be under normal provisions, maintenance
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of streets and prograns would fit.

However, here we're tal king about
engagi ng peopl e and di scussing soil and water
conservation nechani snms. The soil districts,
these districts were forned in the -- probably
back as far as the 1930s when there were soi
conservation districts to, you know, deal wth
the Dust Bowl era to try to help farnmers
reclaimtheir fields and reclaimtheir
topsoil. They becane expanded to cover water
conservation as the need arose.

So we're tal king about basically an
organi zati on or organi zations that every
county has one, at least, to go in and advise
peopl e on how to protect groundwater. And
it's particularly inmportant to New York that
these agreenents relate to these upstate
communi ties, because the watershed is upstate
that provides the water, the drinking water

for New York Gty downstate.

SENATOR PATERSON: So would it be
safe to say -- if the Senator would continue
to yield.

ACTI NG PRESI DENT MEI ER: Senat or

Marcel | i no, do you continue to yield?
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SENATOR MARCELLI NG, Certainly.
Absol utely.

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR PATERSON: -- that the
conservation districts require nore state
funding as a result of this added opportunity
that they will have to engage in contracts
with the municipalities or with the agencies?

SENATOR MARCELLI NG, No, Senat or,
they -- if I mght, gentlenen, | can't -
pl ease.

Wien the soil and water
conservation districts get signed into
contracts, they are reinbursed. They are paid
for the work that they do by the
muni cipalities that they engage their
contracts with. That's part of the deal. So
t hey get noney. They're anply supplied, and
they get their noney through either EPF direct
payoff or the contract agreenents that they
make with the individual towns, counties,
villages, you nanme it, in that respect.

So there is no need of additiona

noney that has to be put in. W fund them as
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necessary, and their contracts fund them as

necessary.
SENATOR PATERSON: I f the Senator
iswilling to yield.
ACTI NG PRESI DENT MEI ER: Senat or

Marcel | i no, do you continue to yield?

SENATOR MARCELLI NG, Sure. Yes.

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR PATERSON: Then, Senat or,
| understand now that they' re perform ng these
functions not usually in the genera
government services that are provided, and
they receive their funding fromthe county and
the state. But because contracts will bring
them t hese resources that come fromthe
muni cipalities that enploy them that will cut
out the bureaucracy of having to go through
the county.

| understand that there are 58 of
t hese soil and water conservation districts, |
assume one for each county and then one for
the five counties that cover New York City.

So | guess this -- | hope this

doesn't sound pedestrian, but what |I'mjust
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trying to understand is that since there is a
SWCD for each county, why has it been in the
past so difficult -- and maybe you answered
this before. But why has it been so difficult
to try and just not add another |ayer of
government but to et themreceive their
fundi ng by having the county enter into the
contract, since the counties already can, and
then fromthere they would -- the noney woul d
just filter to the soil and water conservation
di strict because it's wholly held within the
county anyway?

SENATOR MARCELLI NO. It mght not
al ways be a county that is in need of the
services. It mght be a |esser unit. You
could have a village that m ght be in need of
it. So that, you know, by making a circuitous
route through the county when they coul d nmake
a direct contract with the district -- in this
case, Greene County was where the probl em was.
Greene County was naking the contract for the
Batavia Kill.

So the contract was goi ng through
the county, it was between the county and New

York City. And as the city operates, as | was
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told by a representative fromthe soil and

wat er conservation district of the Gty of

New York, every once in a while new attorneys
are brought in. And as the junior people on
the list, a pile of contracts get plunked down
on their desk, and they're told to mark them
up and nmake decisions. And they | ook at these
things and they come up with the fact -- sone
say, okay, yeah, you have a previous contract,
and sonme say -- well, they don't even bot her
to | ook, but they say that this is not

counted. They don't see the words "soil and
wat er conservation district” specifically in
99-R, and therefore issue a statenent that you
can cannot sign this agreenent, and they

advi se their superiors not to sign.

That causes a delay, which is all
we're trying to elimnate. Utinmately, they
know they can get it done. But what's
happened is they' ve | ost construction seasons,
they've lost working tinme -- in sonme cases,
six nmonths or nore in delays in addition to
the normal delay in getting a contract signed
with a municipality as big as New York City.

This delays the work, it increases the
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pollution, it causes great consternation from
t he EPA, because they want this work done and
they don't want to take any nonsense. They
don't want to hear that, you know, sonebody is
maki ng a decision at a junior level that is
affecting 9 mllion people.

Have | confused you enough?

SENATOR PATERSON: No, actually,
M. President, Senator Marcellino has
explained it very well. It truncates the
process by which the SWCD can receive the
resources it needs to performthe functions
that are kind of outside of the regul ar
protections that governnment provides through
general services.

And if he would yield for one | ast
question of a -

ACTI NG PRESI DENT MEI ER: Senat or
Marcel | ino, do you yield for a question?

SENATOR MARCELLI NG, Surely.

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR PATERSON: Thi s question
really relates to the perineters of living in

New York City. And of course New York City's
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filtration plant is a real concern to all of
us that actually live there. And the
encunmbrances that were forced on New York City
by the federal governnent, and how t he soi

and water conservation districts mght be able
to mtigate sonme of that.

And | wanted to know what the
progress has been on that as, | guess, kind of
a forerunner to denonstrating why this would
be so inportant to give the option to the
SWCDs to speed up the process that they've
already started in many ot her cases.

SENATOR MARCELLI NO. Senat or, |
quite frankly don't have any idea how far
progressed they are. But we have been hearing
fromthe people at the New York City soil and
wat er conservation district directly, that
they are in need of this |legislation so that
process can nove in a nore expeditious manner.
My guess is they are working apace, but it's

not as fast as they would like it.

ACTI NG PRESI DENT MEI ER: Senat or
Pat er son.

SENATOR PATERSON: Al right, M.
President. | want to thank Senator Marcellino
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for his responses and speak on the bill.

ACTI NG PRESI DENT MEI ER: Senat or
Pat erson, on the bill.

SENATOR PATERSON: It really was
the issue of the SWCD that exists in G eene
County coming in to performsonme work for New
York City and the delay that was caused by the
fact that even though they'd already perforned
a contract. Wen they cane back to offer
services for another need that the city had,
it was del ayed because of the actual
structure.

And that the soil and water
conservation district, if they had the
contract power that would be inplenented if we
pass this legislation, really through the
auspi ces of the General Municipal Law and
| ooki ng upon themas in a sense anot her
muni ci pal corporation, which they basically
are, then that woul d obvi ously speed up the
process and help themto hel p us.

The concern that | had is just the
extra layering of governnment. See, | thought
this is what a governnent entity is supposed

to do. But | guess what would be in a sense
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nmy ut opi an concepts about how gover nnent
shoul d run should give way to the value of the
pragnmati sm of just understandi ng that anything
that creates any further conplication calls
for a further assessnment of tine.

And in many of these instances,
speed is of the utnost quality and need. And
so | think that that is probably the best
course to go on.

| don't know that |I'malways in
favor of adding to the plethora of governnent
entities that contract, and what | thought was
confusion. But apparently the confusion lies
in the fact that heretofore the contracts
haven't been able to go through ot her sources
or have been del ayed for |ong periods of tine,
t hat even when they were perfornmed we had to
cone back a second tinme and start the
bureaucracy all over again.

So | understand what Senator
Marcellino is saying, and | have no further
questions for him

Thank you, M. President.

ACTI NG PRESI DENT MEl ER: Senat or

Schnei der man.
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SENATOR SCHNEI DERVAN: Thank you.
Through you, M. President, if the sponsor
woul d yield for a few brief questions.

ACTI NG PRESI DENT MEI ER: Senat or
Marcel | ino, do you yield for a question?

SENATOR MARCELLI NG, Certainly,
M. President.

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR SCHNEI DERMAN: I
appreciate the difficulty that led to the
drafting of this bill. | nust admt, though,
that after your colloquy with Senat or
Paterson, I'ma bit confused as to the funding
stream because it does appear to be sonewhat
circul ar.

Wiere did the soil and water
conservation districts get their noney? |
understood you to say they get it fromthe
muni ci pal corporations, but then they're
contracting with the nunicipal corporations.

SENATOR MARCELLI NG, Vell, the
contract, as you know, requires a paynent.
They get paid for their work. So that if they

put in so many hours, they get paid.
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They're eligible for -- you know,
to get bonds from governnent agencies. They
can get federal grants. Wich a lot of these
smaller entities mght not able to. A loca
farmer mght not qualify for grant aids, could
not get bond act noney to resolve an issue
concerning his or her particular farmand the
problemthat it m ght be as a non-point-source
pol | uter.

So the soil and water conservation
district can enter into that agreenent and
assist themin that |evel by having access to
ot her funding sources, including grants from
t he EPF.

SENATOR SCHNEI DERMAN: Thr ough
you, M. President, if the sponsor would
continue to yield.

ACTI NG PRESI DENT MEI ER: Senat or
Marcel I i no, do you continue to yield?

SENATOR MARCELLI NG, Certainly.

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR SCHNEI DERMAN: I's there
any reason why the work of these soil and

wat er conservation districts cannot be
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performed by units of nunicipal governnents or
county governnents, as Senator Paterson

poi nted out? There appears to be an extra

| ayer of governnent here.

ACTI NG PRESI DENT MEI ER: No, it's
not an extra layer of expertise, it's a |ayer
of expertise. They have experts, they have
expertise and the ability to narshal these
resources where the governnent m ght not be
able to do that.

They can conme in with -
specifically related to soil and water
conservation projects. That's all they do.

So when they go into a site, they are focused
on that particular issue. Upstate comunities
| ove it, because they get the expertise and
the access to additional funding, which hel ps
themrelieve a problemin their area. New
York City and the water you, Senator, drink
and | used to, and ny children still do, is

cl eaner because of it.

SENATOR SCHNEI DERVAN: Thank you.

Through you, M. President, if the
sponsor woul d continue to vyield.

ACTI NG PRESI DENT MEI ER: Senat or
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Marcel | i no, do you continue to yield?

SENATOR MARCELLI NG, Sure

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR SCHNEI DERMAN: I's there
any mechani sm by which the | ocal governnments
can control the soil and water conservation
districts? | nean, is there any nmechani sm
t hrough which there is input fromthe |oca
governments or the ability to veto projects in
their jurisdiction?

SENATOR MARCELLI NO. There is a
board of directors that these districts -
each of these county SWCDs are created by the
board of supervisors of the county or the
desi gnated body. So they're in effect
appoi nted nenbers by either the county
executive in sone areas or the el ected
governi ng body of the county agency. So there
is that conmuni cation and control on a |oca
| evel .

SENATOR SCHNEI DERVAN: Thank you.

Through you, M. President, one
final question, if the sponsor would continue

to yield.
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ACTI NG PRESI DENT MEI ER: Senat or
Marcel | ino, do you yield for another question?

SENATOR MARCELLI NG, Certainly.

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR SCHNEI DERMAN: And
finally in the legislation you nmentioned the
expertise in relation to i ssues of soil and
water. But the |egislation does appear to
provide that in addition to water supply, the
contracts could be entered into for street
sweepi ng, nai ntenance, sidewal k nai nt enance,
and other areas. |Is that sonmething that soi
and water conservation districts al so provide?

SENATOR MARCELLI NG, Senator, |
was getting sonme advice fromboth ears, and |

don't have a third ear. So would you pl ease

repeat it? | apol ogi ze.

SENATOR SCHNEI DERMAN: That' s
quite all right. | have simlar problens
nysel f you

My question just was that the
| anguage -- you nentioned the expertise in
areas relating to soil and water conservation.

The | anguage here does extend to other types
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of munici pal work, including sidewalk

mai nt enance and street sweeping. Do soil and
wat er conservation districts provide such
services?

SENATOR MARCELLI NO They have
their own section of law as well. 99-R
specifically deals with those internunicipa
contracts. There is a | aw establishing these
di stricts that goes back to 1940, | believe.

SENATOR SCHNEI DERVAN: Thank you.
Thank the sponsor for his answers.

Through you, M. President, on the
bill.

ACTI NG PRESI DENT MEI ER: Senat or
Schnei derman, on the bill.

SENATOR SCHNEI DERVAN: Thi s seens
to be a sinple addition to our body of |aw
that will nmake a difference for some
municipalities in the state and for the soi
and water conservation districts that service
t hem

| think that the -- there is a
broader issue of funding for soil and water
conservation progranms. W have spent a | ot of

noney from our recent bond issue. I'mafraid
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that we don't know where the rest of the noney
is comng from And we're at a point with the
New York City Watershed in particul ar where
we're really teetering on the edge of serious
probl ens.

There is, as -- the Environnental
Protection Agency has required the City of
New York to build a filtration plant. And our
efforts to come up with alternatives to
filtration so far have not been successful.

The difficulty with soil and water
conservation districts, as | understand it -
and this does nmake it easier for themto
obtai n nmunici pal contracts. But the
difficulty really is the |ack of resources
fromother sources. And I'mafraid that with
the change in adm nistration in Washi ngton,
there nay be | ess noney coning fromthe
federal governnment. |1'malso concerned with
our ability as a state to continue funding
envi ronnental prograns at the sane | evel

What we' ve ended up with after a
decade in which there's been this trenendous
nati onal econom c boom whi ch has benefited

New York State in particul ar because of the
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presence here of the securities industry, we
still haven't gotten the job done in a |ot of
i nportant environmental areas. | know that
we've also inflated our debt to the point that
it makes it very difficult to float new bonds
for environnental purposes.

And | think in addition to
muni ci pal contracts, we do have to work to
ensure that other sources of funds are
avai |l abl e for these purposes. | think that
t he new Environnental Conservation
Commi ssi oner does appear to be sensitive to
those issues. But | think that in the course
of this legislative session, |I'mnot satisfied
that the Governor's proposed budget neets
t hese needs, and | hope that we will be able
to work together to ensure that nore funds
fromthe state are avail abl e.

Thank you, M. President. | wll
vote for the bill.

ACTI NG PRESI DENT MEl ER: Any
ot her Senator wi shing to speak on the bill?

Heari ng none, debate is closed.

Read the |ast section.

THE SECRETARY: Section 2. This
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act shall take effect inmrediately.

ACTI NG PRESI DENT MEI ER: Call the
roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes, 56.
ACTI NG PRESI DENT MEI ER: The bi |
i s passed.

Senat or Skel os.

SENATOR SKELGCS: M. President,
woul d you pl ease call up Cal endar Number 5, by
Senat or Mal t ese.

ACTI NG PRESI DENT MEI ER: The
Secretary will read Cal endar Nunber 5.

THE SECRETARY: Cal endar Nunber
5, by Senator Maltese, Senate Print 95, an act
to anend the Penal Law, in relation to
clarifying.

SENATOR OPPENHEI MER
Expl anati on, please.

ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese, an expl anation has been requested by
of Cal endar Nunber 5 by Senator Oppenhei ner.

SENATOR MALTESE: M. President,
this bill is an act to anmend the Penal Law in

relation to clarifying the definition of
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physi cal injury and serious physical injury.
This woul d | ower the threshold of what
constitutes a physical injury or a serious
physi cal injury.

Taken right fromthe bill, physica
i njury would nean inpairnent of physical
condition or physical pain, illness, or the
presence of a pal pabl e contusion, |aceration,
scal di ng or wound.

Physical injury may be established
by the testinony of the victimalone.
Physi cal pain may be established by evidence
of the injuries inflicted in the Iight of
common experience. You could read that to
mean al so comon sense. Serious physica
i njury nmeans physical injury which creates a
ri sk of death or which causes death or |oss or
i mpai rment of the function of any bodily organ
or nenber or the loss or inpairnment of any
mental faculty or extrenme physical pain.

Serious physical injury may be
establ i shed by proof that the victimrequired
surgery or a course of nedical treatnent or
physi cal rehabilitation or was adnitted to a

hospital as a patient for nedical treatnent.
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I"d like to refer to a nmeno in
support by the New York State Coalition
Agai nst Donestic Violence, dated in January
when the bill was prefiled. "The New York
State Coalition Against Domestic Violence
supports legislation to anend the Penal Law to
codify the definition of physical injury to
better correspond with a nore commonly
under st ood | ayperson's nmeaning. Victins of
donmestic violence are often subject to an
ongoi ng series of crimnally prosecutabl e,
abusi ve incidents.

"Presently, one of these individua
incidents may fail to rise to the level of a
m sdeneanor of fense under the current
definition of assault. Additionally, severa
confessions of harassment will not result in a
crimnal record that is citeable when future
battering occurs.

"The law s failure to adequately
respond to the repeated abuse endured by
victinms of donmestic violence is intolerable.”

My point can be best made by
referring to a case which was before the

Suprene Court, Appellate Division First
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Departnent, May 23, 1991. And I'd like to
just briefly go into history of the case. A
j udgnment was rendered convicting the defendant

upon a jury verdict of nmurder in the second

degree -- which is not at issue here -
attenpted nurder in the second degree -- which
is also not an issue -- and assault in the

first degree which is at issue, and the
sentencing for the appropriate trials.

Def endant was convi cted of
mur deri ng one man, stabbing and slashing a
second, and wounding a third. It's the
woundi ng of the third that's at issue here.
Now, this is the opinion of the |earned
Justices Miurphy, Rosenberger, Wallach, and
Sm th. Unani nous opi ni on.

"We reduce the assault in the first
degree conviction, however, because the
evi dence does not establish beyond a
reasonabl e doubt the defendant's third victim
suffered serious physical injury,” which is
the definition that we seek to change now.
Now, this is -- they're going to recite the
litany of what they do not consider serious

physi cal injury.
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This victimsuffered two stab
wounds, one at the base of the neck and one on
the right shoulder. The record discloses that
the wounds required irrigation and suturing
and overni ght observation in the hospital and
that thereafter the victimhad sone trouble
eating. He also stayed honme fromwork for
several weeks because he had difficulty
wal ki ng.

And this is the clincher. "Taken
together, this evidence does not establish a
protracted inpairnment of health or protracted
| oss or inpairnment of the function of any
bodily organ, and there is no evidence in this
record that these injuries were
|ife-threatening or caused protracted
di sfigurenent."

M. President, what we're seeking
to do is clarify these definitions of both
physi cal injury and serious physical injury so
that even the judges of the Appellate Division
and the Court of Appeals woul d understand
t hem

SENATOR OPPENHEI VER: Thank you,

Senat or.
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ACTI NG PRESI DENT MEI ER: Senat or
Oppenhei ner .

SENATOR OPPENHEI VER: Thank you.
| actually don't have any questions; | just

want to nake a plea for everyone to support
this bill.

Because the courts have interpreted
the current statutory definitions of physica
injury and serious physical injury nuch too
narromy. And as a result, very often, as was
just nentioned by Senator Maltese, the
criteria haven't been nmet and horrendous
situations and occasi ons have occurred because
of it. And | thought 1'd just very briefly
mention four of them

One, defendants who have caused a
victimto bleed or bruise are being prosecuted
for assault third degree, which is a Cass A
m sdeneanor, rather than a felony. So
apparently bl ood and bruise is not sufficient.

I n anot her case, a gunshot wound
was found insufficient by itself to establish
substantial pain. And that was fromthe
Peopl e versus Rojas. That was a 1984

deci si on.
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Anot her instance, a black eye was
i nsufficient proof of physical injury. And
that was the Matter of Phillip A in 1980.

And | astly of the only few ']
mention were two punches to the face were
i nsufficient proof of physical injury, in
Peopl e versus Jimnez in 1982.

| think we have to have this bil
to make assault convictions a whole | ot easier
to obtain, because wonen are getting beaten up
and brui sed and broken and the courts have not
deened it, very often, sufficient evidence.

So | think this is a very good
bill. And while |I'm standi ng and tal king, I
would |i ke to say that there are sone ot her
bills that woul d protect donestic violence
victinms that | would very nuch like to see
cone to the floor

For instance, a new definition of
famly woul d be very nuch appreciated, because
famlies are not what famlies were. And now
there are unrel ated persons, and they often,
because they are not a husband or a have a
child in common with the other person, they're

al so getting away with sone pretty
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unforgi vable acts. And it's because we don't
call a famly what the famly now is, which
are unrel ated people who live full-tinme or
part-tinme with the woman. And | say wonan
because the vast majority of the donestic

vi ol ence i s agai nst wonen, '95 percent. Only
5 percent are against nmen. So | don't want to
sound sexist, but that's why |I'musing the
word "wonen. "

So al so orders of protection
agai nst unrel ated persons. That's passed nany
times in the Assenbly and has not passed here.
And we have to allow orders of protection to
be filed against unrel ated people. There is
much that still has to be done.

Anot her bill that | think would
serve us very well and help us to save nmany
wonen who are subject to violence is to direct
the Secretary of State to accept service of
process and mail on behalf of victins of

domestic violence. Many of these victinms want

to keep their address confidential. And if we
coul d have anot her source -- the Secretary of
State, in this case, in this bill -- if that

person woul d accept the service of process and
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mail on behalf of the victim that would be a
very val uabl e addition for wonmen suffering
from donestic viol ence.

So | conmend this to you, Senator
Mal tese. Your interest is appreciated very
much. This is an excellent bill, and | urge
everyone to support it.

ACTI NG PRESI DENT MEI ER: Senat or
Duane.

SENATOR DUANE: Thank you. |If
t he sponsor woul d yield, please.

SENATOR MALTESE: Yes, M.

Presi dent .

SENATOR DUANE: Thank you. |I'm
wonderi ng whether this bill only applies to
the Penal Law, or will it have an inpact on,
for instance, workers' conp-definition civil

suit, other places in other parts of the | aw?

SENATOR MALTESE: M. President,
the sections that -- the crimnal sections
that the bill would apply to are very, very

extensive. According to ny notes, just about
every one of themis under Penal Law Section
120, with one exception are stalking laws. So

| believe they would apply, the definitions
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woul d apply only in the Penal Law.

SENATOR DUANE: Through you, M.
President, if the sponsor would continue to
yi el d.

SENATOR MALTESE: Yes, M.

Presi dent .

ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese yi el ds.

SENATOR DUANE: | do understand
that. But there are other places where |
bel i eve the words "physical injury" and
"serious physical injury" could potentially
apply. You know, | nean, in workers' conp, if
there's an injury on the job, would this
i npact those proceedi ngs or definitions used
by the Wrkers' Conp Board nenbers and hearing
officers?

SENATOR MALTESE: M. President,
| believe they would not apply unless they
specifically refer to the definitions as set
out in the Penal Law as woul d be changed by
this |egislation.

SENATOR DUANE: Thank you. And
i f the sponsor would continue to yield.

SENATOR MALTESE: Yes.
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ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese, do you yiel d?

SENATOR MALTESE: Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DUANE: On line 7 of your
bill, the words "physical injury" may be

establ i shed by the testinony of a victim

alone. |Is that a subjective or an objective
st andar d?

SENATOR MALTESE: M. President,
in response, the problemup till now has been

that the courts have specifically indicated
that the physical injury could not be proven
by the testinony of the victimalone. And as
a result, we've had what can be consi dered
very, very serious om ssions, very, very
serious injuries that have not gone puni shed.
An exanple, M. President, is the
fact that in the year 2000, the |ast year that
we have records for, we had an amount of
75, 318 assaults taking place in the State of
New York. Now, those assaults were divided

bet ween 49, 000 arrests under the felony -- as
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a felony, and 25,000 as a m sdeneanor.

They becone rel evant when we see
t he amount of convictions in those very sane
i nstances where we have, for instance, under
m sdeneanors, 38,000 arrests and only 9, 000
convi ctions of any type. And then when we see
that as far as the convictions are concerned,
the pleas to the fel onies were none,
relatively none, but even the pleas to the
m sdeneanors were only 31 percent. And the
plea to a violation, where the naxi num
sentence is up to 15 days and in sonme cases a
fine, were 68 percent were pleas to
violations. And so the assault as a felony
was not nuch better, where we had ultimtely a
conviction rate that was very fewin
proportion to the anmount of arrests.

So the problemthat this bill seeks
to address is that in nbst cases where the
prosecutor is not able to prove a case ot her
than by the testinony of the victimin the
assault cases, he is forced either to take a
plea to a violation, which is not a crine, or
to in sone cases proceed to trial and

ultimately | ose the case because so many of
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our judges and juries take the position that
these assaults are relatively harm ess and not
as serious as the proponents of the type of

| egi sl ati on that was supported by the
Coal i tion Agai nst Donestic Abuse.

SENATOR DUANE: Through you, M.
President, if the sponsor would continue to
yi el d.

SENATOR MALTESE: Yes, M.

Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DUANE: | sincerely
appreciate the statistics and circunstances
whi ch the sponsor has just described for us.

But | do want to return to a
concern that | have about this bill, and that
i s whether or not the words "physica
injury" -- I"'mafraid |'"mgoing to have to
repeat it in the same way -- which can be
establ i shed by the testinony of the victim
al one, whether we're creating a subjective
standard or an objective standard. | don't
know really how to say it and ask the question

any nore clearly. There may not be an answer.
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But | would like to try to get to it if | can
SENATOR MALTESE: Vel l, the
victims testinony, while it would be
subj ective, does not preclude the physica
evi dence.
What we are trying to do is address
a probl em where the judges have been totally
i gnoring the physical victims testinony.
Now, ny definition of "objective," according
to Merriam Wbster's Collegiate Dictionary, is
"expressing or dealing with facts or
conditions as perceived w thout distortion by
personal feelings.” So the subjective, we
have "judgnments nodified or affected by
personal views, experience, or background."
So using Merriam Wbster, | would
say that in this case it probably would be
bot h obj ective and subjective. And after all
the bottomline is that serious physica
injury is objective. It's sonething that is
proved by ot her evidence in addition to the
testinmony of the victim
SENATOR DUANE: Through you, M.
President, if the sponsor would continue to

yi el d.
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ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese, do you yiel d?

SENATOR MALTESE: Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DUANE: | want to see if
t he sponsor maybe would as well as using
Merriam Webster's Dictionary, also consider
Bl ack's Legal Dictionary, is that what it's
cal | ed?

SENATOR MALTESE: Yes, Black's.

Vell, M. President, if that's a
question whether | would consider Black's,
Bl ack's was the dictionary that we referred to
in law school, a very, very substantia
volune. | don't know that |'ve had many
occasions to consult it in the recent past.
But I1'd certainly be open to any information
that mnmy coll eague has di scerned from Bl ack's
Di ctionary.

SENATOR DUANE: Through you, M.
President, if the sponsor would continue to
yi el d.

ACTI NG PRESI DENT MEI ER: Senat or
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Mal t ese, do you continue to yield?

SENATOR MALTESE: Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DUANE: And al ong the

same |ines, how about a reasonabl e person's

st andar d?
SENATOR MALTESE: M. President.
ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese.
SENATOR MALTESE: [ f | understand

the question, the problemhere is that sone of
t he judges have not taken a standard that a
reasonabl e person woul d adopt.

I think when we tal k about conmon
sense, sonetinmes it appears fromreadi ng sone
of the decisions -- we have the case that |
cited, the cases that were cited by ny
col | eague Senator Qppenhei mer and ot hers -
it's pretty obvious that this legislation is

badl y needed, because what we're trying to do

is dot every "i" and cross every "t" so that

you woul d spell out very definitely the

situations that would prevail and the
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situations that exist that would enable a
judge or a jury to convict a person accused of
the applicable | evel of assault.

SENATOR DUANE: Through you, M.
President, if the sponsor would continue to
yi el d.

ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese, do you continue to yield?

SENATOR MALTESE: Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DUANE: W t hout
di sagreeing with the problens that have arisen
both in the exanpl es provided by the sponsor
and by the sort of anecdotal situations
descri bed by the sponsor -- and | still don't
think that -- and again, you know, |'mnot an
attorney, but | thought that we need to be
cl ear about whether this is a subjective or an
obj ecti ve standard.

And if that's not what's happening
here, then I'Il accept that. But | just want
to sort of once and for all -- again, not in

any way negating or discounting the anecdot al
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or, you know, factual situations which the
sponsor has given us, | just want to know
whet her that's one of the things we're trying
to achieve in this bill.

SENATOR MALTESE: M. President,
| understand that these definitions, as |
recall when we first put this bill before this
body in 1996, was taken fromthe Mdel Pena
Code. And I aminfornmed by counsel that the
definitions are consistent with the FBI's
uniformcrine reports definition of aggravated
assault and sinple assault, which is the vast
majority of the cases where these definitions
woul d be applicable.

SENATOR DUANE: Thank you. And
t hrough you, M. President, if the sponsor
woul d continue to yield.

ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese, do you continue to yield?

SENATOR MALTESE: Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DUANE: Is there a renedy

i f sonmeone abused this provision or if someone
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lied in trying to fall under this provision of
the law, is there a way that there would be
puni shment for that or the person who's

i npacted by that could have their wong
redressed?

SENATOR MALTESE: M. President,
through you, | think it's a little afield.
But certainly all the normal |aws and statutes
woul d apply as to perjury and fal sely
reporting an incident. | think there's a
renmedy. The renedy | think would be, you
know, the crimnal penalties for perjury or
fal sely reporting an incident.

SENATOR DUANE: Through you, M.
President, if the sponsor would continue to
yi el d.

ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese, do you yiel d?

SENATOR MALTESE: Yes, M.

Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DUANE: | understand
that. But | have a concern just to be

covering all bases for a bill like this, which
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| definitely amleaning towards voting for,
because | do think we need it.

But just to make sure that we're on
very solid ground, it mght be difficult to
prove that a person is not telling the truth
about this. How do you think that we could
protect ourselves from sonmeone |ying or
abusing this provision?

SENATOR MALTESE: M. President,
| just think that -- speaking as a fornmer
prosecutor and, after that, a defense
attorney, | think the problemis not with
trying to puni sh those persons, those victins
or alleged victins who would cone forward with
false clains. | think the problemhere is one
that we're seeking to solve by making a
statute absolutely crystal-clear, the assault
statutes and those statutes that are sinmlar
to them specifically enunerated.

Here's a situation where we had a
| aw t hat woul d appear to be very plain on its
face, and yet we perhaps had judges relying on
a phrase we al so, thinking of Black's, we
| earned in | aw school: Expressio unius est

exclusio alterius, the fact that the
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expressi on of one would be the exclusion of
all others. And therefore, we did not
specifically recite every single instance that
woul d apply.

So in this case, what we did is go
back to the definitions and add every possibl e
variation, and that included the testinony of
the victim which could be relied on to
include -- to be interpreted by the judge and
taken into consideration, perhaps not
excl usively, but to be taken into
consi deration in rendering his judgment.

SENATOR DUANE: Through you, M.
President, if the sponsor could continue to
yi el d.

ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese, do you yiel d?

SENATOR MALTESE: Yes.

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DUANE: | know I covered
part of this before, but | just want to be as
t horough as | possibly can about this so that
we create good law. Does this bill extend to

any other crimes other than donestic violence?
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SENATOR MALTESE: M. President,
these are the crines that would apply.
Assault in the third; reckless assault of a
child by a child daycare provider -- | was
hopi ng you'd ask this, by the way -- vehicul ar
assault in the second; vehicular assault in
the first; assault in the second degree;
assault in the second degree with a deadly
weapon; assault in the second degree referring
to police, EMI and fire personnel; assault in
the second degree with a deadly weapon; sone
ot her assaults in the second degree; gang
assault; gang assault first; assault, police
firefighter; assault first; aggravated assault
of a police officer; aggravated assault of a
person; hazing stal king, nmenacing in the
first, second and third; hazing second,
reckl ess endangernent in the second; and
stalking in the first, second and third
degr ee.

SENATOR DUANE: Through you, M.
President, if the sponsor would continue to
yi el d.

ACTI NG PRESI DENT MEI ER: Senat or

Mal t ese, do you continue to yield?

Candyco Transcri ption Service, Inc.




4942

SENATOR MALTESE: Yes, M.
Pr esi dent .
ACTI NG PRESI DENT MEl ER: The

sponsor Yyi el ds.

SENATOR DUANE: In the list |
didn't hear rape included. |s rape included?
SENATOR MALTESE: "' mnot aware

of the specific inclusion, but there may be
the definitions included in sone of the
rape -- the recent -- but |I'minforned by
counsel it's not required for rape.

SENATOR DUANE: Through you, M.
President, if the sponsor would continue to
yi el d.

ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese, do you yiel d?

SENATOR MALTESE: Yes, M.

Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DUANE: Does t he sponsor
perhaps think that, in that this new
definition is good for a whole list of crines,
as he previously listed, that we should

probably also include rape in the list?
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SENATOR MALTESE: M. President,
the defining factor of rape is not so much the
physical injury or serious physical injury as
the basic crine of rape itself. And so |
don't think the problemthere or the proof -
what has to be proved is physical injury or
serious physical injury, but the rape itself,
the el ements of rape. The sexual elenents of
r ape.

SENATOR DUANE: And t hrough you,
M. President, if the sponsor would continue
to yield.

ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese, do you yiel d?

SENATOR MALTESE: Yes, M.

Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DUANE: I know that the
Coal i tion agai nst Donestic Violence has
wei ghed in on this bill in a positive way.

" mwonderi ng whet her DAs or judges or bar
associ ations, if they have weighed in on the
bill.

SENATOR MALTESE: M. President,
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first referring back to the rape, |I'm advised
by counsel it is not included in the rape
statute.

And as far as the district
attorneys, this was originally proposed,
believe, in 1996, when | first put it in, by
District Attorney Charles Hynes of Brooklyn.
And we put it in at the tine. It has been
approved by the DAs Associ ation since then.
And the bill itself is being carried in the
Assenbly by Brian MlLaughlin, and | believe at
| ast count it had sone 30 cosponsors.

So it is a bill that has a
general ly accepted | evel of support and
certainly overwhel mi ng support from
prosecutors across the state. Al so,
recollection brings to mind it was a program
bill of then Attorney General Dennis Vacco.

SENATOR DUANE: Through you, M.
President, if the sponsor would continue to
yi el d.

SENATOR MALTESE: Yes, M.

Presi dent .
ACTI NG PRESI DENT MEI ER: The

sponsor Yyi el ds.
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SENATOR DUANE: | | ooked at the
list of sponsors of the |egislation, and as |
had previously said, this seens |like a very
good bill to me. |I'mwondering if any
Mnority Senators were asked to sign on to the
bill and, if not, why not.

SENATOR MALTESE: M. President,
Mnority nmenbers were not asked to sign on.
And as to the reasons why, | believe I'd have
to take that up with the Mnority Leader, the
Mpjority Leader. And in addition, | believe
the question is rhetorical and that the asker
of the question, the questioner knows the
answer as well as I.

SENATOR DUANE: Through you, M.
President, if the sponsor would continue to
yi el d.

ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese, do you yiel d?

SENATOR MALTESE: Yes, M.

Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DUANE: Conpar atively

speaking, I'm you know, new around here. So
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| cane froma body where oftentinmes bills were
wi de open to sponsorship by nenbers of both
sides of the aisle. So indeed, | don't really
know t he reason. |[If the sponsor doesn't know
the reason, then so be it. But the sponsor
does know, | woul d appreciate an expl anati on.

SENATOR MALTESE: M. President,
| am sonmewhat famliar with the body that ny
| earned col | eague left to join us. And they
have their own rules and regul ations. And
whil e the Speaker is sonetinmes very generous
to the Mnority of five nenbers out of a body
of 51, | submt that five nmenbers in a body of
51 cannot do any real, and I'lIl it put it in
quot es, m schi ef.

As far as the reply to the
Senator's second part of the question, 'l
stand on mny original reply.

SENATOR DUANE: On the bill, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: Senat or
Duane, on the bill.

SENATOR DUANE: Thank you. 1'I1
start with the last section first.

I"'mvery famliar with the rul es of
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body that | canme from before |I cane here, and
| have becone -- | was famliar with the old
rules, I'mfamliar with the newrules. | my
not always utilize them perfectly, but no one
coul d ever say | haven't nade best attenpts to
work within the rules old and new.

And | know of no rule that says
that a nenber on the other side of the aisle
is not permtted to sponsor legislation. |
don't think there's a bill that 1've -- well,
there nay be a couple of bills which I hogged
to nmyself, but generally | have opened ny
bills up to sponsorship by everybody in this
body, even encouraged people, by witing
| etters and maki ng phone calls. 1've
certainly worked hard to pass bills in this
body which ny nane was not officially
associ ated with.

And to a certain extent, | guess it

could be said that, you know, nobody should

care -- as long as soneone doesn't care whose
nane is on a bill, you can pass anything. O
something like that. 1It's an expression which

| think this body probably invented.

Anyway, this does strike nme as a
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good bill. | understand that defining
sonmething |i ke physical injury or serious
physical injury is difficult to do but not
i npossible to do. | think that for far too
| ong, particularly on issues of donmestic
vi ol ence and vi ol ence agai nst wonen, that the
standards were really pretty lax and that this
is a way that we have to try to tighten them
up and nmake it possible for victins to -
victims and survivors to get redress for
crinmes conmtted agai nst them

| certainly would have liked to
have really sat in a commttee neeting where
we coul d have heard the nenbers of the
Coal i tion Agai nst Donestic Violence, heard if
DAs and other victins' rights groups as well
as defense attorneys had any thoughts about
how this bill could be best put together. |
don't know whether this is the best that we
could do. It's certainly the only thing we
have in front of us today to try to make a
situation better so that people can get
redress.

| probably -- in fact, | have

decided I"mgoing to vote in favor of this.
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know you're all losing sleep over what | was
going to do on this bill. But I still think
it would have been better to actually been
able to sit in a commttee, had a hearing. |
know there was a hearing in the Codes
Committee, a brief hearing today on the
Rockefell er Drug Laws, which is very

i nportant, although we only heard from one

si de.

But that said, | think that a bil
like this deserves to have a full airing by
all asides, and open to questions from people
on both sides of the aisle. | even think that
we could do this kind of a bill, since there
seemto be so nmany sponsors in the Assenbly -
and | hope there's sone Mnority sponsors. |
don't have any control over there. But
whet her they do or they don't, | think we're
responsi bl e for what happens in our own body
here.

But I think it would be good to get
everyone's input on it. | nean, the DAs, sone
DAs were here today on the Rockefeller Drug
Laws. We coul d have asked them about this

bill. Their experience could have been added
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on to figure out -- it's not that | object to
us, you know, talking to each other here.
mean, that's fine. But | do think that there
are people who are nore expert than we are on
these things, and | think we need to have a
public space where we could have that kind of
heari ng, public testinony.

| referred earlier to rules in the
body | used to be in and rules here. 1In the
body that | canme from rarely did a bill pass
before it had one, two, sonetines three
heari ngs. Otentines advocates would cone in,
the adm nistration would cone in. | would
have |i ked to have known what Katie Lapp had
to say about this bill. She's sonmeone |I've
worked with before. |1'm always conpelled by
what she says. There was no forumfor her to
come and speak about this bill. She may in
fact know nore than you and | know about this
bill. 1In fact, |I bet she does know nore about
it than we do. Certainly nore than | do, |
t hi nk probably nore than you do as well.

And | think it would be -- I think
we woul d be better served to have hearings on

bills such as this one so that we could really
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hear that nuch nore information. For

i nstance, the issue of rape which | raised.
Though | was conpell ed by what the sponsor
said about it, this was really the first tine
that | thought to raise it. Not only was it
the first time I thought to raise it, | think
that's because this is the first time |I'm
getting a chance to null it over, if you wll.

But | would have |iked to have
heard what others had to say about including
rape and the crinmes which the definition of
physi cal injury would have been a part of.
That's just one exanple of what could happen
in a public hearing. Otentines, you know, we
can learn things from people that cone
forward. And actually the people that cone
forward can |l earn an awmful ot from each
other. Sonetines that's the best way to get
consensus on a bill and to really make good
public policy.

So as | say, | probably will -- |
nost definitely will be voting in favor of
this. But | amdisappointed that we didn't
have a chance before this. And in a way, we

don't really have enough -- you know, two
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hours to debate a bill, | nean, that's a
pretty good chunk of tinme. But two hours of a
hearing on a bill like this would be better.
And then we woul d have the tine fromthe
hearing to discuss with people who were at the
heari ng ways that we could cone together to
make a really terrific bill.

And so |' m saddened that even
t hough we have just two -- you know, two hours
to discuss this on the floor, I wish that we
had had two hours to discuss this in a
committee neeting.

| amgoing to vote for it unless I
hear from one of ny coll eagues sone reasons
why | shouldn't vote for it. But, you know, I
don't think that's the way it shoul d be.

So thank you, M. President.

ACTI NG PRESI DENT MEI ER: Senat or
Hassel | - Thonpson.

SENATOR HASSELL- THOVPSON: Thank
you, M. President. On the bill.

M. President, through you to
Senator Maltese, | think that this is an
excellent bill. And one of the things |I had

some queries about was the bill's attenpt to
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identify and to define, actually, serious
physi cal attack and injury. Even though
recogni ze the necessity for it, I wanted us to
be very careful that we didn't go so far in
the other direction that we did harm

However, |'ve been given a copy of
the Fam |y Protection and Donestic Viol ence
Intervention Act and an interimreport that
went to the Governor in January of '99
prepared by the Division of Crimnal Justice
Services and the Ofice for the Prevention of
Donestic Violence. And part of what | found
in reviewing this was the nunbers of cases -
and there are just hundreds. | don't need to
particularly read them

But | think what the incidences in
each of them shows is that in the absence of a
definition of serious physical attack, many of
t hese cases ended up bei ng considered as
vi ol ations, and prosecution did not occur.
And in these incidences, which are very, very
nuner ous, you know, it's a sad conmentary.
Because wi thout the presence of the offender
in nost of these cases, and with only the

victimas the testifying person, nost of these
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cases do not in fact get prosecuted. So from
t hat perspective, | can appreciate and support
t he | anguage of the bill.

For a couple of seconds | was a
little bit concerned by the victimbeing the
only one to testify. But | also renmenber a
| ot about over the years the nunbers of cases
that | have been involved with with forner
clients where the act itself of abuse is done
very surreptitiously, not in the presence of
famly menbers, children, or anyone. So that
it's the very insidious kind of ugliness that
underlies this kind of abuse and the
cowardl i ness that goes with this, so that
there is no physical evidence except those
present on the body of the person, and this
has not stood up in court.

So I conmmend you for this bill and
the work that you've done on it and the
sensitivity that you have brought to
attenpting to define sonething that otherw se
woul d go unprosecut ed.

Just a sidebar, it was interesting
because for a nonent there when | thought

about extreme physical pain, it occurred to ne
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someone had witten down once that to kick a
guy in the scrotum constitutes extrene

physi cal pain, but to send sonebody to jail to
four and a half to nine years is kind of
extreme. However, | know that that's not the
kind of thing that you' re tal king about in
this bill, and so | support the bill and I

support you in this effort.

SENATOR MONTGOVERY: M.
Presi dent .

ACTI NG PRESI DENT MEI ER: Senat or,
we have a list going. | do have everyone down

that indicated an interest in speaking.
Senat or Stavi sky has the fl oor now.
SENATOR STAVI SKY: Thank you, M.
President. 1've been listening very carefully
to the debate, to the questions, and to the
responses. And it's sort of difficult for
t hose of us who are not attorneys and who
frankly have very little experience in the
crimnal justice system
My question for the sponsor, or ny
questions for the sponsor, if he would
yield -
ACTI NG PRESI DENT MEI ER: Senat or
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Mal t ese, do you yield to a question?

SENATOR MALTESE: Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR STAVI SKY: How woul d t he
prosecution of cases inprove if this -- in
ternms of donestic violence if this |egislation
were enacted? |In other words, would it be -
woul d this legislation affect victins of
donestic violence or assaults or vehicul ar
acci dents or -

SENATOR MALTESE: M. President,
t hrough you, yes. Because the el enents of
that recitation of the cases, all the assault
cases and the remai nder under Section 120 and
| believe under Section 160, were all cases
that referred to the victimincurring either
physi cal injury or serious physical injury.

And the problemuntil now, or at
| east until this bill hopefully becones | aw,
is that the physical injury or serious
physi cal injury was not proven to the
satisfaction of either the prosecutor, who in

many cases realized he couldn't neet the
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burden of proof and therefore had to nmake a
plea or certainly reduce the charges, in the
vast majority of cases, or, where he chose to
prosecute the case as is, did not neet the
burden of proof inposed by the judge. So as a
result, you then ended up with decisions |like
the one that | read and that Senator
Oppenhei mer referred to.

| think that the problemhere is
not so nuch -- not so much the nornal
obfuscation that you have in Penal Laws or any
type of statutes. |If you go back to the
physical injury and the changes that we're
tal ki ng about, we tried to include everything
whi ch woul d be evident to the normal comon
sense of a juror or the nornmal commobn sense of
a judge -- I'msorry, a menber of the jury or
a juror.

Now, here we're saying physica
i njury neans inpairment of physical condition
or -- and originally you had a situation where
the bill said substantial pain, and that was
felt to be sufficient. Unfortunately, case
law tells us it was not. So we added, because

some judges were saying, well, an illness is
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not a physical injury -- and | suppose
technically it is not. So we added illness or
t he presence of a pal pabl e contusion.

And the reason that was added is
because in nmany, many cases, especially in the
so-called m nor assault cases, you had
contusi ons and brui ses which the judges were
saying this doesn't rise to the |level of a
physi cal injury.

Then we added -- and you can al nost
go back and pick particul ar erroneous, in ny
opi ni on, judicial decisions that excluded
wor di ng, and we are now attenpting to add it.
And this is not a creation of mne or a
creation of any of us here. As was nentioned
earlier, it's in the Mddel Penal Code.

It's -- the FBI has cone up with these
deci si ons because of cases all over the
country where they were faced with simlar
probl ens.

So they added scal di ng, because in
some cases judges were saying, well, it's not
a physical injury if it's a burn, which by the
way defies comon sense. And then they went

further here with the wording. "Physica
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injury may be established by the testinony of
the victimalone.” Because in so nmany cases,
the only -- it's simlar to a homcide. But
at least in an assault, you have a living,
breat hing victimwho can testify. But in nost
cases, especially in spousal abuse, or in
abuse -- famly abuse, you don't have -- it's
not done in the mddle of a mall or in the

m ddl e of a shoppi ng center or anyplace where
there's victins. So they're trying to
establish physical injury by the testinony of
t he victim al one.

And then we went further and said
physi cal pain may be established by evidence
of the injuries inflicted in the |Iight of
common experience. Because, again, we had -
and especially judges comng up with the fact
that here this person -- and there's one case
in here where the person was hit with a
baseball bat. And they said, Well, it doesn't
seemto rise to the | evel of physical pain
necessary in order to prove the crine. Wll,
it's too bad that that judge couldn't have
been the recipient of a good blow froma

basebal | bat, so maybe it woul d have put sone
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comon sense into his head, because it's
sel f-evident.

And so -- but now we're going to
say it's in the Iight of commobn experience.
If you're hit with a bat, it's common
experience that you' re going to suffer sone
pain and that pain rises certainly to the
| evel of a physical injury.

SENATOR STAVI SKY: Thank you,
Prof essor Ml tese.

SENATOR MALTESE: Unli ke
Prof essor Stavi sky.

SENATOR STAVI SKY: One ot her
question. M. President, through you.

SENATOR MALTESE: Sure.

ACTI NG PRESI DENT MEI ER: Senat or

Mal t ese, do you yield to anot her question?

SENATOR MALTESE: Yes.
ACTI NG PRESI DENT MEI ER: He
yi el ds.
SENATOR STAVI SKY: What has been

the experience in other states? Do they have
simlar statutes?
SENATOR MALTESE: M. President,

t hrough you, there have been other cases with
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very simlar statutes, and that's the reason
that the nodel code was adopted. And once the
nodel code was adopted -- and |'mnot sure
when, but | know we used it in 1996, so it had
to be before that -- other states across the
country inmmedi ately adopted it. And then when
the national District Attorneys Association
al so recommended it, even nore states adopted
it.

But I couldn't tell you whether -
how exactly it confornms to the statutes in
ot her states.

SENATOR STAVI SKY: On the bill,
M. President.

ACTI NG PRESI DENT MEI ER: Senat or
St avi sky, on the bill.

SENATOR STAVI SKY: | comend
Senator Maltese for his | earned dissertation
and his willingness to respond to all kinds of
questions from nonspecialists. And I

certainly intend to support this bill

ACTI NG PRESI DENT MEI ER: Senat or
Gentile.

SENATOR CGENTI LE: Thank you, M.
President. And certainly this bill takes us a
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long way in this area. But | do wish to ask
t he sponsor, Senator Maltese, severa
questions, if he would yield.

ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese, do you yield for a question?

SENATOR MALTESE: Yes, M.

Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR CENTI LE: Senator, first
of all, in the area that was earlier spoken
about, the area of rape, just to be clear
about it, a rape charge and an assault charge
are -- may happen -- the incident may happen
at the sane tinme, but those are two distinct
charges. Am |1 correct about that?

SENATOR MALTESE: M. President,
as the fornmer assistant district attorney well
knows, yes, you are absolutely correct.

SENATOR CENTI LE: So that for the
menbers who m ght be concerned about this not
being in a rape statute, nothing precludes a
prosecutor from charging any type of assault
in addition to a rape should a victimbe hurt

during the course of a rape.
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SENATOR MALTESE: Yes. Through

you, M. President, yes.

SENATOR CGENTI LE: I f the Senator
will continue to yield, I'll -
ACTI NG PRESI DENT MEl ER: Senat or

Mal t ese, do you yiel d?

SENATOR MALTESE: Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR CGENTI LE: Thank you
Thank you, Senator.

Al'so, I'mcurious to know your
background, since you too are a forner
assistant district attorney, about this
particul ar statute and the words "substantia
pai n" whi ch now you are changing. Wuld you
consi der that term nol ogy, "substantial pain,"
as the reason for which many courts have not
deened nany of the assaults to be an assault
and, rather, a violation or harassnent?

SENATOR MALTESE: M. President,
in response, we're taking out the word
"substantial" because the judges and the

prosecutors in the appropriate cases sinply
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didn't seemto be aware of what constituted
substanti al pain.

So what we're seeking to do with a
recitation of the specific instances of what
constitutes, essentially, substantial pain,
we're seeking to clarify that.

SENATOR GENTI LE; Ri ght, by
taki ng out the word "substantial"™ and just
putting in "physical pain."

SENATOR MALTESE: Wll, not only

"physical pain,"” but we're elaborating on that
by adding illness, presence of a pal pable
contusion, laceration, scalding, or wound. In
ot her words, in those cases we're inplying
that these cause pain -- or at |east
expressing, not even inplying, that these
cause pain and that it's self-evident that
t hey woul d cause pain. And then we refer to
the ways that physical pain or physical injury
m ght be established by evi dence.

SENATOR CENTI LE: | see. If the
Senat or would continue to yield, I do have
ot her questi ons.

SENATOR MALTESE: Yes, M.

Pr esi dent .
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ACTI NG PRESI DENT MEI ER: The
Senat or continues to yield.

SENATOR CGENTI LE: Thank you

Senator, you al so include the word
"illness" in this definition. 1'mjust
curious as to how that fits into a definition
of physical injury.

SENATOR MALTESE: M. President,
in response to that, | just -- | don't
remenber the nanmes of the cases, but we had
situations where there would be an injury
sustained by a victimand the victim
thereafter, when called upon to testify, would
refer -- for instance, with blows possibly to
t he stomach, woul d speak about stomach pains
and bowel problens and so on and so forth.

The sanme way which m ght be nore correctly
classified as an illness.

And the sane thing applies to bl ows
to the head, where the patient would testify
that -- to sone nal adi es that woul d probably
be nore closely akin to illness rather than an
injury as such.

So it's probably the result of an

injury that mght result in an illness that is
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very clearly traceable to the original injury.
And therefore, we sought to nake it
all-inclusive by adding the word "illness."

SENATOR CENTI LE: I f the Senator
woul d continue to yield -

SENATOR MALTESE: | don't think
we're tal king, for instance, about, you know,
the normal illnesses, whoopi ng cough, scarl et
fever or any of the others that are no | onger
W th us.

ACTI NG PRESI DENT MEI ER: Senat or

Mal t ese, do you continue to yield?

SENATOR GENTI LE: So I"'mtrying
to understand, then, what illness -- what
illness -- if I"ma prosecutor, what ill ness

would | see in a victimthat would make me
charge an assault?

SENATOR MALTESE: Vell, let's
see. | think the -- M. President, through
you, the only ones | could possibly refer to
are the illnesses that m ght take place as a
result of the injury. Possibly by having an
injury to a particular organ, you mght very
wel | be nore susceptible to sone ill ness.

And | don't -- possibly -- I"'mtold
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by counsel possibly burns m ght cause sone
illness that would result as a -- would be
sustained by the victimas a result of the
original injury.

Your guess -- in final answer, your
guess is as good as m ne.

SENATOR CENTI LE: So, Senator, if
you woul d continue to vyield.

SENATOR MALTESE: Yes.

ACTI NG PRESI DENT MEI ER: The
Senat or vyi el ds.

SENATOR CGENTI LE: If | gave you
an exanple. |If a kick to the kidneys, for
exanpl e, produced incontinence, would that be
an illness?

SENATOR MALTESE: M. President,
| knew that if | left it up to the Senator
he'd cone up with a good one.

Yes, | think that would be
appropri at e.

SENATOR GENTI LE: That woul d
qual i fy?

In addition to the kick itself.

SENATOR MALTESE: In addition to
the kick itself, which m ght have ot her
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results, absolutely.

SENATOR CENTI LE: So in effect,
it would be two counts of assault in that
case?

SENATOR MALTESE: Vell, no, M.
President, through you, I think it would be
one count of assault with the result being
aggravated injuries. But the count | think
woul d still be the same. It was still the
ori gi nal kick

SENATOR GENTI LE: Right. Well,
as a prosecutor -

ACTI NG PRESI DENT MEI ER: Senat or
Gentile, are you asking Senator Maltese to
yi el d?

SENATOR GENTI LE: Yes, if he
woul d.

ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese, do you yiel d?

SENATOR MALTESE: Yes, M.

Presi dent .

ACTI NG PRESI DENT MEI ER: The
Senat or vyi el ds.

SENATOR GENTI LE: I woul d think

under the statute you could charge soneone for
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the pain related to the original kick and then
| ater on for the physical injury created by
the illness, whatever that m ght be. The
i nconti nence or whatever that m ght be.

SENATOR MALTESE: Vell, M.
Presi dent, whatever specific urinary problem
the victimwould have, we would throw into the
counts, as any good district attorney woul d,
so you'd end up a good indictnent.

SENATOR CENTI LE: I f the Senator
woul d continue to yield, because -

ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese, do you continue to yield?

SENATOR MALTESE: Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
Senat or continues to yield.

SENATOR CGENTI LE: -- you just

mentioned the word "indictnent,"” and that sort
of segues into ny next question.

And that centers around the issue
of the injury being established by the
testinmony of the victimalone. Gven that
statenment in the law, would that preclude the

use of nedical records to establish an injury?
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SENATOR MALTESE: M. President,
t hrough you, absolutely not. Wat we sought
to do is in those cases -- and there are very
many of them and | recited earlier the tens
of thousands of assaults that take place and
the arrests that are nade as m sdeneanor
assaults that are either dism ssed or pled
down to violations.

What we are seeking to do is sinply
indicate that if all we have is the testinony
of the victim that if the victimis credible
and the -- either the judge or the jury
chooses to believe the victim it can't be
overturned on appeal by an overzeal ous jurist.

SENATOR CENTI LE: I f the Senator
woul d continue to yield.

SENATOR MALTESE: Yes, M.

Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR CGENTI LE: Thank you
Senat or .

However, you and | both know t hat
medi cal records sonetines are the

i ncontrovertible evidence that a prosecutor
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uses to establish a count of the indictnent.
In this instance if, for exanple, an injury
were borderline, a borderline injury, but the
testinmony fromthe victimindicates that the
victimfelt pain, was hurt and, you know,
maybe was doubl ed over for an hour, yet the
nmedi cal records at sonme point that you see
nmedi cal records don't really support any type
of injury that we would know in the conmon
sense, you're a prosecutor in front of a grand
jury, how would you nake that decision based
on this statute whether to go with the
testi nony al one and charge maybe a D fel ony
for serious physical injury and know sonewhere
down the road there's nothing to really back
that up other than the testinony of a victim
who we assune is not a nedical expert?
SENATOR MALTESE: M. President,
| believe that we would -- |I'm | ooking down a
list of those instances in D felonies where
physical injury is sufficient. There are a
great deal of them But | think that that
isn't the type of case -- the case enunerated
by the good Senator is not the type of case

we' re tal ki ng about.
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The case | aw that we had and that
we were tal king about with some of the DAs who
came to see us, the typical case was not one
that they had even nedical testinony or that
t hey had hospital records. In many of those
cases, we had no corroborating evidence at
all, we sinply had the testinony of the victim
as to the injury. And that was the problem
So -- and as to what it was, as to what the
injury in fact was.

So | think it speaks for itself.
Where the prosecutor has additional evidence,
certainly he's going to use it and it's going
to cone out in trial and he'll submt it to a
grand jury. But where it is a question of the
testinmony of only the victim as covered by
"physical injury" and not in "serious physica
injury” in those cases covered by the nore
serious charges, they would have to rely on
what they have.

SENATOR CENTI LE: I f the Senator
woul d continue to yield.

ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese, do you continue to yield?

SENATOR MALTESE: Yes, M.
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Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR CGENTI LE: Thank you
Through you, M. President.

Senator, then | would assune, then,
under this statute you woul d go ahead and
charge a -- charge an assault just based on
the testinony, even though that testinony may
be a close call. Wether it's really an
assault in terns of having physical pain,

i Il ness.

It could be sonebody, for exanple,
trippi ng sonebody el se in the course of
what ever el se was happening. One -- the
defendant tripped the victim and that victim
says, | hurt nmy knee. Now, that's the
testinmony of the victim As a prosecutor,
woul d you feel that to be sufficient enough to
go into a grand jury and charge an assault?

SENATOR MALTESE: M. President,
t hrough you, | wouldn't go into the grand
jury, because that woul d probably be a
m sdeneanor anyway. And if that was the

charge itself, quite frankly, sonebody hurt
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their knee, | don't think it would reach any
type of crimnal |evel.

That's probably the type of case
that you would want to settle with a little
kick in the pants, possibly, by the arresting
of ficer, rather than anything nore than that.

SENATOR CENTI LE: Senator, |
agree. You caught nme on that one. Assault
t hee woul d not be a felony even under this
statute.

But if you would continue to yield,
M. President.

ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese, do you continue to yield?

SENATOR MALTESE: Yes, M.

Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR CENTI LE: | al so notice
that in addition to taking out the word
"substantial,"” you also took out the very nuch
hat ed word by prosecutors "protracted,"” the
word "protracted," protracted disfigurenent or
protracted pain.

But in taking out the word
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"substantial" and in taking out the word
"protracted,” you did insert the word
"extreme." |'mwondering, Senator, how any
| ess vague is the word "extrene"” fromall the
probl ens we have been having prior to this
with the word "protracted” and the word
"substantial"?

SENATOR MALTESE: M. President,
t hrough you, | took the liberty of having ny
staff | ook up sone of these comonly accepted
words that we think we know t he neani ng of.
And one of the few that actually neans exactly
what we think it does is "protracted,” which
t hey ended up comng forward also with
Merriam Webster, with "to extend forward or
outward," which is the -- | took the nost
sinpl e definition.

| think the problemwas that judges
and juries were having trouble with
"protracted" because they thought it neant
very far extended. So when they tal ked about
i1l nesses, they thought that it would have to
i nvolve a lengthy hospital stay or involve a
protracted injury or illness.

If you |l ook at the serious physica
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injury section as to what we took out, we took
out the substantial risk of death, because
judges were interpreting it as neani ng that
you had to have sonething that practically
spoke about an anputation at the neck to have
a substantial risk of death. But we did | eave
in "risk of death,” which is the conmon-sense
definition, or an injury which causes death,
or -- and then we took out again "serious" and
"protracted" disfigurenment and "protracted"
i mpai rment of health. Sane reason. W wanted
to leave in "inpairnent of health,"” so that if
you had a situation that led to a debilitating
illness, for instance, you then had a
situation that would still fit into serious
physi cal injury.

And then we had protracted | oss or
i mpai rment of the function of any bodily
organ. Sane thing. W felt that the courts
were comng up with the fact that if you I ost
the use of a bodily organ for, let's say, a
limted period of tine, they said, Well, it's
not protracted, it's not extended enough.

Then we cane up with those | earned

masters of jurisprudence that indicated that a
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portion of an organ is not an organ. So we
added "or menber," which, if we consult our
trusty Merriam Wbster again, cane up with a
definition of "menber" which is "a body part
of an organ.” Very, very technical, but -
and that's being sarcastic. But it spells it
out so that even a judge could understand it.

And then we went into the serious
physical injury may be established by proof
that the victimrequired surgery. And that
was the sanme thing. For sonme reason, sone
judges didn't feel that even injuries that
required surgical operation -- and in sone
cases, they were operations of the stonach,
t he body cavities, and what have you. They
still felt it didn't qualify.

So we added that, and we added "a
course of nedical treatnent or physica

rehabilitation,"” because they were conpletely
knocki ng out anything that required
rehabilitation or therapy or what have you.
So then, to make it all-inclusive,
because in the final analysis we wanted to
give themthe framework that a jury could

still exercise its conmobn sense, or a judge
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coul d exercise his conmobn sense -- or a

def ense | awyer coul d exercise his conmon sense
and try to wei gh whether his client was goi ng
to be found guilty, so that he could possibly
seek a plea and save the tine and expense of
the state in seeking the conviction all the
way through trial.

So we tried to cover just about

everything. And it isn't -- when | say "we,"
it's the extended "we." As | say, it was the
nodel code. It wasn't ny invention. W

adopt ed the nodel code, and we adopted the FB
rul es and regul ati ons.

SENATOR GENTI LE: Vel |, thank
you, Senator, for that very full-bodied
answer .

I"mstill not clear how the word
"extrene" is nore definitive than the other
words. As you so clearly said, we've had
t remendous problens with the word
"substantial,” we had trenendous problenms wth
the word "protracted" as to what that really
means.

And havi ng known the problenms with

that, I just don't want to see us enact the
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statute, replace those words and enact a
statute that adds the word "extrenme." Because
I"mnot sure how the word "extrene pain" is
any nore definitive than "protracted pain" or
"substantial pain."

SENATOR MALTESE: M. President,

t hrough you, your guess is as good as m ne.

W -- I'mlooking at the section "extrene

physical pain." | think it means extrene

physical pain, and I'Il have to rely on that.
As to -- one of the few words we

didn't | ook up, because we anticipated a
| engt hy debate, was "extrene." So "extrene"
is extrene.
SENATOR CENTI LE: The reason | -
ACTI NG PRESI DENT MEI ER: Senat or
Gentile, do you want to -- give ne something
to do, please -

(Laughter.)

SENATOR CGENTI LE: Yes. Ckay, |
will. | will do that, M. President.
ACTI NG PRESI DENT MEl ER: -- SO

that | can stay awake.
SENATOR GENTI LE: Yes, M.

Pr esi dent .
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SENATOR MALTESE: Thank you very
much, M. President.

ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese, do you yiel d?

SENATOR CGENTI LE: This riveting
debate. Thank you, M. President, if the

Senator would yield, | would -

SENATOR MALTESE: Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The

Senat or vyi el ds.

SENATOR CENTI LE: Vel |, Senator
the reason | harp on this is because as a
prosecutor, you, | and many others here who
have been prosecutors would often go back to
the legislative intent of this section to
figure out what in the world did the Senate,
what in the world did the Assenbly, what in
the world did the Governor mean by
"protracted,” what did they nmean by

"substantial physical pain," "protracted pain
or inmpairnment,” what did they nean?

And | have to tell you, Senator,
the legislative intent, as indicated when this

was passed originally, is not clear. 1|s not
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clear. And therefore, as a result, we get
many of the cases that you've just cited about
wi | d deci sions, chaotic type of rulings by
courts as to what is substantial pain, what is
protracted inpairnment of health. W get

all -- it's all over the board. Because the
Legi slature, either in its legislative intent
or inits actual wording of the |law, was not

cl oser as to what that neant.

So what |'m concerned about nowis
that we take those words out, but then we
introduce a word like "extrene," and we're
back to where we started in terns of what are
we doi ng here and what do we nmean. And if
somewhere down the road a | egislator cones
back to I ook at the legislative intent of this
bill, what would that |egislator -- what would
that prosecutor see in terns of |egislative
intent as to extrene physical pain? 1'mnot
sure it's clear enough, that we're back to

where we started fromwith the words "extrene

physi cal pain." Wuld you agree with ne on
t hat ?

SENATOR MALTESE: M. President,
| think it would -- | agree with the good
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Senator. And | think it would take an
extrenely zeal ous prosecutor to read this far
into the debate and cone to the definition of

extrene physical pain.

SENATOR GOCDIVAN: M. President.

ACTI NG PRESI DENT MEI ER: Senat or
Goodman.

SENATOR GOODIVAN: May | prevai

upon you to pernmt me to nmake a very brief
i ntroduction of an honored guest who happens

to be with us nonmentarily in the chanber?

ACTI NG PRESI DENT MEI ER: Senat or
Goodman.

SENATOR GOODIVAN: ' m delighted
to present to you -- those of you who | know

are very enthusiastic watchers of "The
Sopranos” will be delighted to know that we
have in our presence today M. Joe Pantoliano,
who woul d be nore famliarly known to you as
Ral phie from"The Sopranos.” He's in the
front row My we give hima warm New York
St ate Senate wel cone.

(Appl ause.)

SENATOR GOODIVAN: Thank you, M.

Pr esi dent .
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ACTI NG PRESI DENT MEI ER: Now may
we appropriately enough return to the
di scussi on of pain and mayhem

(Laughter.)

ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese.

SENATOR GOODMAN: -- M.
President, you might find your kneecaps
broken. Thank you.

SENATOR CENTI LE: Senator, |
don't know who is where, who goes next.

SENATOR MALTESE: Yes. Yes.

SENATOR CGENTI LE: But anyway, do
you see the concern | have about using those
types of words, that characterization, extrene
physi cal pain?

SENATOR MALTESE: Yes, M.
Presi dent .

SENATOR CENTI LE: G ven the

hi story we've already had with this section.

SENATOR MALTESE: Yes.

SENATOR GENTI LE: Do you see
t hat ?

SENATOR MALTESE: Yes.

SENATOR CENTI LE: So at sone
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point, | would ask that nmaybe we do an
amendnment to this section so that we can
better define extreme physical pain.

SENATOR MALTESE: M. President,
in 1996 when we first discussed this
| egi sl ati on, we took the recomrendati ons of
Senator Al Wal don, and as a result | think we
ended up with this bill. W'Il certainly take
a | ook at any suggestions that are made by
Senator Centile.

The probl em we have is that what
we're trying to do is stay very closely to the
nodel legislation so that we can in turn rely
on decisions in other states that are
utilizing the sanme wording. So that in
some -- so in some sense, we would have the
answer to Senator Gentile's thoughtful concern
about what the legislative intent was.

SENATOR CGENTI LE: Thank you
Senator. | appreciate you taking that into
consi deration for future amendnents to this
secti on.

If the Senator would continue to
yield, I do have a question.

SENATOR MALTESE: Yes, M.
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Presi dent .

SENATOR GENTI LE: Yes, M.
President, if the Senator would continue to
yi el d.

ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese, do you continue to yield?

The sponsor yi el ds.

SENATOR CGENTI LE: Thank you

Senator, also in the legislation
you have, as part of a serious physical injury
may be established, and you go through a
series of different ways that serious physica
injury may be established, proof of a series
of things. One of them happens to be adnitted
or -- was admtted to a hospital as a patient
for nedical treatnent.

Now, Senator, just taking that at
face val ue, what would be the situation if
soneone were involved in a case, involved in
an assault, taken to a hospital but then
rel eased the sanme day, treated and rel eased,
treated and rel eased within naybe an hour
after coming to the hospital? Wuld that be
sufficient under this section to charge a

serious physical injury?
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SENATOR MALTESE: M. President,
through you, | don't -- | believe that it's
the normal interpretation of admtted.
assume that an adm ssion usually is for an
overnight stay. | don't know any place in the
Penal Code or any other definition in the
statutes where they speak about "admitted."

So -- maybe conmitted, but not admtted.

So | don't know. But | assune it
woul d be for an overnight stay and it woul d be
wei ghed accordi ngly.

SENATOR CENTI LE: So, Senator, if
you woul d continue to yield. M. President.

ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese, do you continue to yield?

SENATOR MALTESE: Yes.

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR CGENTI LE: Thank you, M.
Presi dent .

Through you, M. President. So I'm
assum ng, then, what you're saying is that the
word "admitted" presunes that it's at |east a
24-hour period of tine that sonmeone is in the

hospi tal ?
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SENATOR MALTESE: M. President,
t hrough you, what we're seeking to do is
establish a |l evel of serious injury, serious
physical injury. | think a prosecutor or a
juror or a jury would take a look at it and
see it for what it really is.

What we're seeking to do is cover
those situations where a person, as a result
of an injury sustained by a perpetrator, was
admtted to a hospital and none of these other
conditions applied. And I think that would be
wei ghed as far as whether it was a technica
adm ssi on, whether the person actually was in
the hospital for a couple of hours, or whether
the person was in for overnight or six nonths.

So | think it's a matter of
interpretation, and I think it would be
wei ghed accordi ngly.

SENATOR CGENTI LE: Then t hr ough
you, M. President, if the Senator would
continue to yield.

ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese, do you continue to yield?

SENATOR MALTESE: Yes, M.

Pr esi dent .
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ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR CGENTI LE: G ven the types
of problens we've had with this section for
many years -- and you and | have dealt with
those problens -- to | eave a section of this
| aw, as you say, to interpretation brings us
back into that quagm re of judges and courts
and juries deciding one way or the other
whether this is a serious physical injury.

Wuldn't it be better, given the
hi story we've had with this section, to really
pin down what we nmean by an admi ssion to a
hospi tal ?

SENATOR MALTESE: M. President,

I think that we've attenpted, as nuch as
possi ble, to specify exactly what we nean by
serious physical injury. And | think

adm ssion to a hospital would, under ordinary

circunstances, inply that an injury is

seri ous.

So | think as far as the hospital
stay itself, | don't know that that is that
pertinent. And, quite frankly, |I'mvery

satisfied with the wording of the statute as
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it is. "Admtted to a hospital™ | think
covers those isolated i nstances where the only
thing we had to indicate serious physica

injury was an adm ssion to a hospital.

SENATOR GENTI LE: And t hen,
Senator -- if the Senator would continue to
yi el d.

ACTI NG PRESI DENT MEI ER: Senat or

Mal t ese, do you continue to yield?

SENATOR MALTESE: Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR CGENTI LE: So gi ven what
you just said, it still cones down to whether
a court or a judge or a jury decides whether
just an admi ssion to a hospital rises to the

| evel of a D felony.

SENATOR MALTESE: M. President,
as the Senator is aware, | don't think that
that's the sole criteria. | think that this

is one of the factors taken into
consi deration. And we m ght very well have
other factors -- the injury, the people

testifying to the circunstances of the injury,
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how -- where it occurred, how it occurred,
under what other mitigating circunstances.
And then where you have a question as -- only
dealing with the severity of the injury, the
fact that the person was adnmitted to a

hospi tal under ordinary circunstances woul d
certainly indicate to a thoughtful person of
normal di scernnment and intelligence that it

rises to the level of a serious physica

i njury.

SENATOR CGENTI LE: Thank you
Senat or .

On the bill.

ACTI NG PRESI DENT MEI ER: Senat or

Gentile, on the bill.

SENATOR CGENTI LE: | want to thank
Senator Maltese. And certainly he's
criss-crossed this bill wth definitions.

And unfortunately there was one on
the word "extrene” which still troubles nme, in
that -- not because this is a bad bill. |
think this is a great bill and it certainly
will be a help to prosecutors and to victins
in getting better justice out of assault

char ges.
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However, the word "extrene," as we
have di scussed, is still troubling to ne
because | just fear that that word "extrene
pain" will take us right back with defense
attorneys into this quagmre of what is and
what isn't extreme physical pain. And that is
just the sanme quagnire defense attorneys and
courts and juries have taken us into with the
words "protracted inpairnent of health" or
"substantial physical pain.”

And the only reason | object to the
word or question the word "extrene" is that
I"'mafraid we're not going to get out of that
quagmre. And that's why, Senator, | suggest
and inplore that we | ook at that word, that
phrase "extrene physical pain" and naybe do a
further definition -- if not in this bill, in
a subsequent bill -- to that.

Having said that, let ne
congratul ate you on bringing this forth.
Because of any section of the Penal |aw that
has been a real problem for prosecutors and
for victinms who are not getting the justice
t hey deserve, it has been the assault sections

of our Penal Law. And in order -- the way you
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have reworded our Penal Law sections on
physical injury and serious physical injury I
think for the nost part will help that whole
i ssue of what is physical injury, what is
serious physical injury.

But for that term nol ogy of
"extreme physical pain,” | think you have done
a very excellent job of trying to pin it down
the best way we can in terns of what it neans.

So | think victins, whether they be
donmestic violence victins -- whether they be
victinms of street assaults, whether they be
victinms of assault or reckl ess endangernent or
any of the nyriad areas of the | aw which these
definitions are a part of -- will benefit from
the fact that it's nore precise with exanples
of what physical injury is.

But for that word "extreme," |
woul d say this was a perfect anendnent to this
section of the law. But even with the word
"extreme," it's a very good anendnent to this
section of the law. So | will be voting for
it and urge ny coll eagues to do the sane.

Thank you, M. President.

ACTI NG PRESI DENT MEI ER: Senat or
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Mont gonery.

SENATOR MONTGOVERY: M.
President, through you, I wonder if Senator
Mal t ese woul d answer a coupl e of questions.

ACTI NG PRESI DENT MEI ER: Senat or
Mal tese, will you yield?

SENATOR MALTESE: Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR MONTGOVERY: Thank you.

Senator Maltese, | just want to be

cl ear about the famly definition vis-a-vis

the legislation here. It refers to
donmestic -- nenbers of a donestic famly.
SENATOR MALTESE: M. President,

t hrough you, there's no definition of famly
inthe -- this is Senate 95. | think you
m ght be |ooking at a prior year's bill. |
think we had a nore el aborate bill in '96 when
we debated it with Senator \Wal don

This is sinply defines, in one
page, physical injury and serious physica
i njury.

SENATOR MONTGOVERY: Ch, okay.
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Through you, M. President, then let nme ask ny
guesti on anot her way.

ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese, do you yield to anot her question?

SENATOR MALTESE: Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
Senat or vyi el ds.

SENATOR MONTGOMVERY: In the event

that we have a situation where two youngsters

are -- get into an altercation and one of
t hose youngsters is injured -- i.e., a black
eye or sone |aceration or other -- and it

turns out, as young people do very often get

i nto physical contact with each other, it's
not really an instance of abuse or instance of
crimnal activity that's guiding this physica
incident. Wuld that, at any rate, fall under
this |legislation?

SENATOR MALTESE: M. President,
I"m | ooking at the definition of assault in
the third degree, which is punishable by up to
one year in prison. A person is guilty of
assault in the third degree when, with intent

to cause physical injury, he causes such
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i njury.

| believe that type of an injury
woul d probably classify as an assault third
degree. At the sane tine, | can't see a
prosecut or naki ng that anything other than a
violation, if they even nake an arrest in the

first place.

SENATOR MONTGOVERY: Thr ough you,
M. President, | would like to ask anot her
questi on.

ACTI NG PRESI DENT MEI ER: Senat or

Mal t ese, do you yield to a question?

SENATOR MALTESE: Yes, | do, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
Senat or vyi el ds.

SENATOR MONTGOVERY: kay. So in
the case of the incident that | just
described, it could be two siblings in a hone,
it could be two friends, it could be two
classmates in a school. But nonetheless, in
any event, there is no exception, except
t hrough the judgnment of the prosecutor, to
this law, who it applies to.

SENATOR MALTESE: Vell, the -
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M. President, through you, | think when
you're witing crimnal statutes, they say
that they nust be strictly interpreted. And I
t hi nk that would be one of the situations,
aside fromany -- if we use the underage

def endants as an instance, they would be
subject to penalties, of course, appropriate
to their ages.

But let's assune that we have two
peopl e covered by this. | think that the
average prosecutor, even if a cop nmade an
arrest at the scene, possibly to break up a
fight, I think conmon sense would prevail and
this is the type of situation that would be
resolved with maybe an ACD or sonething |ike
t hat .

SENATOR MONTGOMVERY: And one | ast
question, M. President.

ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese, do you yield to anot her question?

SENATOR MALTESE: Yes, M.

Presi dent .

ACTI NG PRESI DENT MEI ER: The

sponsor Yyi el ds.

SENATOR MONTGOVERY: Thank you.
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Through you, M. President, I'd just like to
ask Senator Maltese to clarify for nme, even in
the event of a physical injury -- and | want
to continue to focus on -- essentially on

m nors, on kids who get into these
altercations fairly frequently -- what is the
| evel of the conviction? 1Is that assault in
the third degree, or is it nore than that? O
how far does that go in terns of physica

i njury versus serious physical injury?

SENATOR MALTESE: Vell, M.
President, | think you mght very well, in
that case -- | nmean, if | were either a
defense | awyer or a prosecutor, | think that

woul d fall within the harassnment statutes,
whi ch are puni shable as violations up to 15
days.

And | think there you would have -
even though the injury is classified as a
physical injury, | think it would probably be
nore likely to fall under strikes, shoves,
ki cks, or otherw se such other person to
physi cal contact or attenpts or threatens to
do the sane.

So | think especially where
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youngsters are involved, what you have is
common sense prevails. And | don't see, with
all that |aw enforcenent has to do, that
anybody woul d seriously attenpt to charge what
many of us engaged in as youngsters with an
assault charge or conviction.

SENATOR MONTGOVERY: kay. One
| ast question, M. President.

SENATOR MALTESE: Yes.

ACTI NG PRESI DENT MEI ER: The
Senat or vyi el ds.

SENATOR MONTGOVERY: Thank you.

Senat or Maltese, you have defined
physical injury here. | don't recall, from
the School Safety Act that we passed | ast
session, what the extent of -- how they define
this situation. But you do know that we now
have -- it is possible for a young person who
is in mddle school, high school, even
el enentary school to be charged with an E
f el ony.

And |'m just wondering, how does
this bill, your legislation, mesh with our
School Safety Act? Because in that instance,

in the event that there is an altercation in a
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school, it is possible for a person to be
charged with an E felony. And |I'mjust
wondering if this bill further defines what

t hose charges -- what woul d cause a person to
recei ve such a charge.

SENATOR MALTESE: M. President,
I"minformed by counsel that she believes that
was under the Education Act. What we have
here is a definition which can be referred to
by other statutes, but it's a definition under
the Penal Law. And these are a set of
definitions under Article 10 where we're
referring only to the Penal Law.

So | guess the bottomline, the
answer to your question is | don't know.

SENATOR MONTGOVERY: kay. Thank
you, Senator Maltese.

M. President, just briefly on the
bill.

ACTI NG PRESI DENT MEI ER: Senat or
Mont gonery, on the bill.

SENATOR MONTGOMERY: These bills
like this one and nmany others that we debate
and pass in this chanber are very troubl esone

because, as | viewit, nore and nore we are
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casting the net to younger and younger people
to be caught up in the crimnal justice
system They are not excluded in any of the

| egislation. There is no indication that we
intend at all for prosecutors to consider age.
Even in the School Safety Act, it is not

t here.

And so while, you know, this | ooks
very good, it's inportant to protect people,
especi ally people who are involved in donestic
vi ol ence situations, this really is going to,
in addition to making it possible for the
prosecutor to nore specifically define and
prosecute based on the definitions here, it is
al so going do | eave open a very w de area
where prosecutors can al so bring charges and
convi ction agai nst younger and younger people
for behavior which is essentially what nost
young peopl e get thenselves involved in,
especi ally young mal es.

And | can say to you especially
young African- Anerican nal es, because they are
very contact, physical-contact-oriented. So
one is going to get into a fight, the other

one is going to get a black eye or whatever it
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is that happens when they get into these
scrapes, they are friends the next day or the
next two days, but if one in a fit of anger
calls the police and there is an arrest

made -- or sone parent, because it's very
often the parents who are nobst outrageous when
it comes to this kind of behavior, calls the
police, the police conme, and that young person
is nowwth a felony conviction.

So while | amextrenely concerned
and synpat heti ¢ about what happens in donestic
vi ol ence cases, | also amequally concerned
about what happens to young nmen and wonen who
m ght be caught up in this particular piece of
| egi sl ati on, be charged, and really
unnecessarily, because they are just acting
out as regul ar teenagers or bel ow.

So I"'mgoing to be voting no on
this bill.

ACTI NG PRESI DENT MEI ER: Senat or
Schnei der man.

SENATOR SCHNEI DERVAN: Thank you.
Through you, M. President, if the sponsor
woul d yield for a few brief questions.

ACTI NG PRESI DENT MEI ER: Senat or
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Mal tese, will you yield to a question?
SENATOR MALTESE: Yes, M.
Presi dent .
ACTI NG PRESI DENT MEI ER: The

sponsor Yyi el ds.

SENATOR SCHNEI DERVAN: Thank you.
| have questions in two areas. | understand
the effort to come up with a definition that
is nore workable, but I'"mconcerned that in
the drafting there nay be sone nore problens
| urking here were this to becone | aw.

First of all, I would ask -- |
don't think I understand the elimnation of
the requirenent for "protracted,” the word
"protracted" being taken out when it comes to
the definition in Section 10 of this bill. It
woul d seemto nme, then, by taking out
"protracted,” it's possible that a very
pai nful but very brief inpairnment, which you
may suffer by having the wi nd knocked out of
you or by being kicked in a particularly
odi ous place, could fall into the
qual i fication of serious physical injury. |Is
that correct?

SENATOR MALTESE: Thr ough you,
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M. President, what we sought to do by the
elimnation of "protracted" is having

“inmpai rnment"” stand al one rather than -- in

ot her words, as | see it here, the
"protracted"” is sinply before "inpairnment of
health" or "protracted,"” again, "loss or

i mpai rment of the function of any bodily organ
or menber."

So |l think -- and I don't -- | only
can speak for ny own thoughts in adopting the
| anguage. | don't know what was in the m nds
of the original drafters. But it seenmed to
make sone sense to nme when | read through sone
of the case |law that the word "protracted" was
being interpreted by judges to nean an
unnecessarily lengthy period of tine.

So | think by leaving it out we end
up with not having a length of tine as a
predi cate toward the inpairnment of health or
the other situations that are enunerated in

t he stat ute.

SENATOR SCHNEI DERMAN: vel |,
t hrough you, M. President, | understand the
difficulty. 1'mjust afraid that by taking

out any durational requirenment, we're opening
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oursel ves up to a whol e other set of problens.

For exanple, the inpairnment, no
matter how short in duration, of the function
of any bodily organ. Well, you know, if
sonmeone | oses their breath or passes out -
and | actually had to defend soneone in a case
li ke this once, where soneone passed out as a
result of sone sort of a chokehold or a
game -- not really a chokehold, but a gane.
That woul d be a nonentary inpairnent. The
person woul d revive thensel ves quickly. But
under this definition, certainly |osing
consci ousness, however briefly, is an
i mpai rment of a function of a bodily organ.

So it seens that maybe we do need
to come up with sonmething else. And I'm
wondering if you m ght consider sonething that
made it clear that a duration of a very short
period of time was not what was required, but
t hat somet hing beyond the i medi ate pai n of
bei ng ki cked, perhaps, resulting in no injury,
or the inpairment through some contact that
departed qui ckly woul d not be what was
i ntended here.

SENATOR MALTESE: M. President,
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t hrough you, | agree that that would not be
what was intended, certainly under a
definition of serious physical injury.

But at the same tinme, | think
al though we didn't again say in the |ight of
common experience, | think this is just one
el ement of the crines that would be -- the
perpetrator would be arrested for or charged
with or convicted of. And I think that what
we're sinply trying to do is clarify the
definitions.

And we're not going to be able to
cover every single extension of |law that could
possibly be inferred or inplied or nade up by
a good, ingenious district attorney seeking to
defend his client.

So | think what we have again | say
is pursuant to the nodel code. W have the
same section, pretty nuch the sane section,
al though I renmenber that it was exactly the
same section adopted as in sone other states,
and as a result we'll have that other lawto
rely on. And assum ng we have sone
particul arly hei nous situation, although

can't inmagine it, where sonebody is either
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rel eased or convicted under the flinsy -
either a flinsy case or a case that does not
call for such either heinous punishment or
sl ap-on-the-wist justice, then you'll have
one of us comng up with a new definition.

SENATOR SCHNEI DERVAN: Thank you.

Through you, M. President, the
other area that |'m curious about is wouldn't
it be the case that under current |aw nost of
what is going to be added to the | aw of
assault by this bill would be covered under
t he | aw of harassnent ?

SENATOR MALTESE: | don't believe
so. Because what we're trying to do is cover
definitions that are beyond harassnent and
into the assault categories.

SENATOR SCHNEI DERMAN: vl l, no,
| understand we're trying to understand the
scope of what's covered by assault. But it
woul d seemto ne that even absent this
statute, nost of the exanples that have been
identified, and particularly in the case of
donmestic viol ence, ny understanding is that
those would currently be covered under the | aw

of harassnment, which | realize nmay in your
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view not be sufficient. But it seenms to ne
that we are intruding one area of the lawinto
another. And I'mnot saying that's a bad
thing. But is it correct that nost of these

i ncidents woul d be covered currently?

SENATOR MALTESE: | don't believe
so. I'mlooking for ny definition of
harassment. But | don't believe it involves
physical injury in harassnent.

The harassnent in the third degree
that | quoted earlier did not involve, if you
recall, any physical injury. It sinply spoke
of pushing, shoving, and what have you.

Yeah, |'minformed by counsel that
it speaks of threat of physical injury rather
than physical injury itself.

| think what ny colleague is
obvi ously tal king about is what happens -- and
| refer to earlier when we spoke of the
conviction rate, is that where we had charges
of either assault third, which was a Cass A
m sdeneanor, or assault second, which was a D
felony, we had pleas to violations occurring
in 68.60 percent of the tine and 47. 60 percent

of the time. And they were just |ooking for a
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conveni ent charge to plead to because the case
itself either was unprovabl e under the present
definitions or the situation and the facts of
the case didn't call for any nore.

SENATOR SCHNEI DERVAN: Thank you.
Through you, M. President, on the bill.

ACTI NG PRESI DENT MEI ER: Senat or
Schnei derman, on the bill.

SENATOR SCHNEI DERMAN: I
appreci ate the sponsor's efforts to cone to
grips with what | think is a failing in the
current law. | share the concerns of sone of
nmy col |l eagues that we nay be creating other
probl enms. And whenever you have a statute
wi th | anguage that is descriptive rather than
nore quantitative, you have problenms wth
i nterpretation.

| think that the difficulty we have
here is that in addition to clever defense
| awyers, we have some very clever and
aggressive prosecutors in this state. | had
the pl easure of neeting one from Senat or
Mal tese's district earlier today at the Codes
Commttee hearing. And | think that we do

have to be very, very cautious when we're
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expanding this sort of definition.

However, | do agree that the issue
of ensuring that the victinms of donestic
vi ol ence have an easier tine getting into
court is very, very inportant. | do happen to
bel i eve that an expansion of the provisions of
the | aw of harassnent, as currently drafted,
is an inportant aspect of this effort to fil
in the gaps. And | would urge that that's
sonmet hing el se that we should take a | ook at.

But, you know, | am cogni zant of
the difficulty involved here and the effort
that's being made to fill in these gaps, and |
do appreciate that.

ACTI NG PRESI DENT MEI ER: Senat or
Pat er son.

SENATOR PATERSON: M. President,
if the Senator would yield for a couple of
guesti ons.

ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese, do you yield to a question from
Senat or Pat erson?

SENATOR MALTESE: Yes, M.

Presi dent .

ACTI NG PRESI DENT MEI ER: The
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sponsor Yyi el ds.

SENATOR PATERSON: Senator, |I'm
interested in sone term nol ogy, as were sone
of the previous questioners. And you have
here the issue of a palpable -- is it pal pable
| acerati on or pal pable -

SENATOR MALTESE: I think it was
pal pabl e cont usi on.

SENATOR PATERSON: Pal pabl e
contusion, that's it. I'msorry, |I forgot. A
pal pabl e cont usi on.

Now, I'mtrying to understand what
t hat means, because pal pabl e can be sonet hi ng
you can touch. It's sonmething that you can
see, as in sonmething that's noticeable. O
pal pabl e could be sonething in the mnd of the
person that believes that it happened,
somet hing that woul d be manifest.

And |'m just wondering, what does
pal pabl e nean with respect to the injury
described in this bill?

SENATOR MALTESE: M. President,

t hrough you, first of all, | want to thank
Senat or Paterson, because ny staff nenbers had

to look up all these words. And if he hasn't
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asked the question, the next tine | asked them
to do it, they have been much nore rel uctant.
So this time at least | can point to this

debate and say that their work was not in

vai n.

And "pal pable" -- and | asked for
the sinplest definition in each case -- was
capable -- quite correctly, as Senat or
Pat erson indicated -- capable of being touched

or felt, which was exactly as he spelled it
out .

Now, "contusion" | think was injury
to tissue, usually without |aceration. So we
have a situation that | suppose it's an injury
to the tissue that you couldn't easily detect
by sight. And if we look at "laceration," we
have a torn and ragged wound.

So | assune that since -- it would
have seenmed to ne, if |I were just talking
about laceration, | would have thought it was
just about -- would have covered any abrasion.
But since it did not, and it speaks of
sonet hing nore serious, torn and ragged wound,
it would seemto nme it would al so cover sone

sort of scraping or abrasion which would be
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pal pabl e.

SENATOR PATERSON: Thank you,
Senator. And therefore, M. President, if
Senat or Maltese would continue to yield.

ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese, do you yiel d?

SENATOR MALTESE: Yes, M.

Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR PATERSON: Then is there
such an injury that woul d be nonpal pabl e?

Si nce "pal pable,” not only defining those
things that are tangi ble or discernible, would
al so cover things that are nanifest, something
that woul d be subjective in the mnd of the
victim would that be pal pabl e?

SENATOR MALTESE: Wl |, through
you, M. President, | guess if we | ook at
physical injury and the use of the word
"pal pable,” what we were trying to do is cover
sonmet hing | suppose of a | esser degree than
the | aceration.

But it's just one of the things

that were nentioned in a recitation of a
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nunber of injuries. And therefore, | don't
want to venture into the nmedical arena as to
whet her or not we could have an injury that
pal pabl e -

I"'mreferred to by counsel, who is
being called on nore and nore on these
extrenely technical |egal term nol ogy, she
said a bunp on the head m ght be something
that would fall into that category.

(Laughter.)

SENATOR PATERSON: Thank you, M.
President. |f Senator Maltese and his counsel
would be willing to yield for yet another
questi on.

SENATOR MALTESE: Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: Senat or

Mal t ese, do you yiel d?

The sponsor yiel ds.

SENATOR PATERSON: And, Senat or,
you' ve been quite conprehensive in your
responses.

" mjust curious about the
subj ective conclusion of the victimproviding

the only evidence in a particular type of
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case. Specifically, it just -- when a victim
signs the corroborating affidavit, they' re not
going to say, Well, | wasn't really that badly
injured. Victins are going to tell you that
they were injured, and because they really
bel i eve that they were.

Now, outside of any nedica
reports, nedical exam nations, photographs
fromthe police, aren't we going down a bit of
a dangerous slope? And | recognize the
intent, Senator -- and I'd like to
parenthetically just set aside ny question for
a moment just to tell you that donestic
vi ol ence cases are really difficult in that
respect, because they do often involve
evidentiary problens that make it difficult

for prosecutors.

And we're in this chanber, | cane
here 15 years ago, when it was still difficult
to get, | think, |awrmakers to understand the

horri bl e nature of donestic violence and the
way that it cripples famlies and divides

fam |y nmenbers agai nst each other. And now
we' ve reached that understanding, to a degree.

| think there are many that think that we have
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sonme di stance to go, and perhaps we're going
some of that distance through the adoption of
the legislation that you offer.

But as Senator Montgonery so
cogently pointed out, we're not tal king about
a policy here as donestic violence would be.
We're really tal ki ng about termni nol ogy:
Assault three, assault two, different types of
hazing. But also different types of
har assnment and aggravat ed harassnment and
aggravated assault. So we're really rewiting
the term nology so it can be applied to al nost
any type of case.

Senat or Duane raised with you the
issue of rape. | would hate to be a district
attorney trying a rape case where it was only
the conclusion of the victim regardl ess of
whet her or not the victins are right
90 percent of the time, as they probably are
in those instances -- but |I'mjust saying from
an evidentiary standpoint, it would be very
hard to defend agai nst that w thout sone type
of corroborating evidence. And as a person
who knows not only the difficulty of

prosecuti on but one of defense, | was just
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wonderi ng about your willingness to put that
definition into the | egislation.

SENATOR MALTESE: M. President,
t hrough you, | think what we're attenpting to
do is clarify a definition which is a part of
the requirenents to fit within certain
statutes. And the assault statutes are the
statutes that in just about every case but
one, where we had the stal ki ng, were
appl i cabl e here.

| think what we may be forgetting
is that it's sinply one el enent of the case
whi ch woul d end up putting it into that
classification of assault. For instance, in
the case |law, the case squibs after the
definitions in Article 10, we have a case,
Matter of Sean, in 1996, where the victinms
testimony that his cheek and jaw were bruised
and swol len, that he had difficulty eating,
tal king, and noving his jaw for several days,
and that he took pain nedication to reduce the
pain, was sufficient to establish that victim
sust ai ned a physical injury for purposes of
statute, providing that person is guilty of

assault in the third degree.
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So we have a situation where we're
sinply trying to particularize the type of
injury, which is the physical injury, and
we're trying to arrive at an evidentiary proof
as to whether it rises to the |evel of
physical injury. So when you pick out that
it's only -- that it could be proven only by
the testinmony of the victim | think that it
is an unfair extension, because the case
itself would not end up relying -- in 99 cases
out of 100, would not end up relying
conpl etely on the unsubstantiated testinony of
the victim

| think that the average judge, and
we tal k about common sense and what's comonly
accepted, would not accept the testinony only
of a victimw th no other corroboration.

ACTI NG PRESI DENT MEI ER: Senat or
Pat er son.

SENATOR PATERSON: Thank you, M.
President. That answers my question.

| have one additional question, if

Senator Maltese is willing to yield.
ACTI NG PRESI DENT MEl ER: Senat or
Mal tese, will you yield?
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SENATOR MALTESE: Yes, M.
Pr esi dent .
ACTI NG PRESI DENT MEl ER: Senat or

Mal t ese yi el ds.

SENATOR PATERSON: Senator, the
issue of illness as it's applied to this
particular case is an illness that m ght have
arisen out of -- as a result of one of the

statutory violations that are listed in the
cl ass that you' ve presented.

| was wonderi ng about the
possibility of a preexisting illness that
m ght have been aggravated by sonme sort of
attack. Wuld that qualify as an ill ness, or
is that something we mght need to wite into
the | egislation?

SENATOR MALTESE: M. President,
t hrough you, you know, harking back to the
prior questions and answers, | think that

Senat or Paterson has cone up with the

situation that could refer -- that could
further explain it. |In other words, the
aggravation of a preexisting illness could

very well be a situation that would not fal

within the definition of an injury but could
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fall within the definition of an illness. So
that m ght very well be the illness that we
speak about in the definition of physica

i njury.

| think a judge m ght be nore prone
to give credence to the aggravation of a
previous illness than to classify the
aggravation of a previous illness as an
injury, which it would not be.

ACTI NG PRESI DENT MEI ER: Senat or
Pat er son.

SENATOR PATERSON: Thank you, M.
President. On the bill.

ACTI NG PRESI DENT MEI ER: Senat or
Pat erson, on the bill.

SENATOR PATERSON: | have been
one who for a long tine has really wanted to
try to bring the laws that we enact here in
this state in line with what | thought would
be neeting even the barest threshold of
addressing the i ssue of domestic violence,
whi ch we have covered up and | eft unaddressed
for a nunber of years. But | certainly have
not worked any harder on that than Senat or

Mont gonery, who | thought got up and really
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rai sed sone very inportant issues, that
donmestic violence, as serious and as tragic as
it is in our society, has divisive as it is in
famlies, nonethel ess makes a very good
foil -- not that it was intended that way at
all, because |I know of Senator Maltese's
commtrment to this issue. But just in terns
of the way you |l ook at the legislation, it
al nost creates a veil

| think that we all want to fight
donestic violence, but not all these cases
woul d necessarily be donestic viol ence cases.
Just about every kind of assault or attack is
| isted herein. And when you | ook at those
type of attacks, it really is alittle
eye- openi ng when Senator Maltese says that he
thinks that only in 1 percent of the cases
could you actually rely on the subjective
conclusions of a victimto provide the entire
breadth of evidence that's used agai nst the
per petrator.

Vell, if that's the case, then
don't think we need to have it in this bill
quite frankly. W can help to try to close

t he | oophol e whi ch Senat or Maltese descri bes.
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He tal ks about the Rojas case, where a gunshot
wound -- this was held in 1984 -- didn't
really constitute an injury. He tal ks about
the case of Phillip A, where a black eye did
not constitute a sufficient physical injury.
And he goes on to tal k about the Jim nez case,
where two punches to the face didn't advance a
physi cal injury.

Vel |, you never know. Two punches
to the face, depending on who was throw ng
them mght or mght not. A gunshot wound
that, you know, perhaps perforated soneone's
hand for a nonent mght not be. In nost
cases, they certainly would be.

But in those seldominstances where
they are not that Senator Maltese is trying to
address in this legislation, |I think he quite
properly can do that w thout going to the -
and here's a word that we had a | ot of
di scussi on about, "extrene," which is defined
as sonething that's out of the ordinary or
going to a great length, or sonetines going to
an exagger at ed | engt h.

And | think that that's to sone

degree what this legislation is doing, in
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spite of all the good that it does and in
light of all of the trenmendous work that
Senat or Maltese and his counsel put into it.

| really have to think about this
for a nonent. But |I'mjust sharing with ny
col | eagues ny caution about these situations
where you get the victinis word and then you
have a prosecution, like in To Kill a
Mocki ngbi rd.

And when you have an unfavorabl e
climate and you have an i ndividual who stands
al one being prosecuted, they can't show you a
nmedi cal report, they can't show you any
nmedi cal evidence, any type of kit of sonme sort
where there was an exam nation of the victim
they can't show you any police photos of the
victimand -

ACTI NG PRESI DENT MEI ER: Excuse
nme. Excuse ne, Senator Paterson.

Senat or Skel os.

SENATOR SKELGCS: M. President,
what tinme did debate start?

SENATOR PATERSON: Ch, no.

ACTI NG PRESI DENT MEI ER: 3: 55,

Senat or Skel os.
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SENATOR SKELGCS: M. President,
pursuant to Rule I X, Section 3-D, | nove we
chose debate at this tine.

ACTI NG PRESI DENT MEI ER: Al 'l
those in favor of closing debate signify by
sayi ng aye.

(Response of "Aye.")

ACTI NG PRESI DENT MEI ER: Opposed,
nay.

SENATOR CONNOR: Party vote in
t he negati ve.

SENATOR SKELGCS: Party vote in
the affirmative.

ACTI NG PRESI DENT MEI ER: The
Secretary will call the roll

(The Secretary called the roll.)

THE SECRETARY: Ayes, 33. Nays,
23. Party vote.

ACTI NG PRESI DENT MEI ER: Debat e
is closed, the main question before the house.

Read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect on the first day of
Novenber .

ACTI NG PRESI DENT MEI ER: Call the
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roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT MEI ER: Senat or
Pat erson, to explain his vote.

SENATOR PATERSON: " m back.

(Laughter.)

SENATOR PATERSON: Wiere was |,
M. President?

ACTI NG PRESI DENT MEI ER: Use your
two m nutes however you wi sh, Senat or
Pat er son.

SENATOR PATERSON: Thank you, M.
President. And thank you, Senator Skelos. |
was just getting warnmed up.

SENATOR SKELGCS: You have two
m nutes to cool down.

SENATOR PATERSON: M. President,
Senat or Skel os says | have now just about a
mnute to cool down, so I'lIl do that just by
poi nting out that I'mgoing to vote agai nst
this piece of legislation. | think I can vote
for it inthe future. 1| really would just
| i ke Senator Maltese to augnent just the
notion of the subjective conclusion of the

victimproviding the basis for prosecution,
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even in the very few cases where it actually
occurs.

| really think we need to do that
just to make sure that the accused are not put
in the position where they have no ability to
defend t hensel ves and the burden of proof is
switched to the defendant rather than to the
plaintiff in order to establish a case.

Everything el se about this bill is
fantastic. | appreciate Senator Mltese's
work. He was extrenely responsive to our
questioning. W appreciate it nore than he'l
ever know.

And with that | vote no, M.

Presi dent .

ACTI NG PRESI DENT MEI ER: Senat or
Paterson will be recorded in the negative.

Senat or Connor, to explain his
rote.

SENATOR CONNOR: Thank you, M.
Presi dent .

| voted for this |egislation |ast
year. And again, it was another one that I
have to confess | didn't scrutinize. It

| ooked okay at first reading. | certainly
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agree with what Senator Maltese is attenpting
to acconplish by this |egislation.

But upon the close scrutiny that
|'"ve heard today and that's conme out in the
questioning, particularly the concerns
expressed by Senator Paterson, | do think this
| egislation is good, but | think it needs just
alittle bit of a touchup here to address the
concerns that Senator Paterson expressed.

So in viewof that at this tinge,

M. President, | vote no.
ACTI NG PRESI DENT MEl ER: Senat or
Connor will be recorded in the negative.

Senat or Duane, to explain his vote.

SENATOR DUANE: Thank you, M.
Presi dent.

| amgoing to vote in favor of in
| egi slation, but I have to say |I'mvery, very
di sappoi nted that debate was cut off. | don't
think that victinms of donestic violence in
this state would be conforted to know t hat
they're only worth two hours of discussion in
this body. Certainly an issue of such
i nportance as donestic viol ence deserves as

t hor ough and thoughtful a discussion as we can
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possibly nmake it. | don't know what it is
that we're paid to do here, but certainly if
it's not to address the issues of donmestic
violence, then I don't know why it is that
we're here.

I"mgoing to vote in favor of this,
but certainly nore needs to be said about
donmestic violence. And | hope we'll do that
anot her tinme.

Thank you, M. President.

ACTI NG PRESI DENT MEI ER: Senat or
Duane will be recorded in the affirmative.

Senat or Stavi sky, to explain her
vot e.

SENATOR STAVI SKY: Yes, to
expl ain ny vote.

| wish that there were additiona
bills concerning donmestic violence included.
Perhaps later in the session we will have sone
of the bills that Senator COppenhei ner
descri bed earlier.

But I'mdelighted with this
| egi slation, and | vote yes.

ACTI NG PRESI DENT MEI ER: Senat or

Stavisky will be recorded in the affirnmative.
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Senat or Hevesi, to explain his
vot e.

SENATOR HEVESI : Thank you, M.
President. | rise in support of this piece of
| egi sl ati on, commend the sponsor for bringing
it.

But | also would concur wth
Senat or Duane that this is a very inportant
i ssue, donestic violence and victins in
general in this state. And | too again am
di smayed and |I'' m not going to stop talking
about the fact that not permtting sufficient
debate to run its course in this body does an
injustice not only to this institution but to
every nmenber of this institution and the
people we represent. It's not right.

And this was an informative debate.
This is the fourth bill we've done today. |
actual ly changed a vote that | had made | ast
year based on the debate we had on the first
bill today. So these debates are fruitful,
they're inportant. This is a good bill, but
there's no reason why we need to cut off
debate on it.

So I'll support this |egislation.
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I"mgoing to vote yes on this. But we al
continue to be disenfranchised by the rules
that cut debate off. It's really unfair and
real |y unfortunate.

But in the neantine, | vote yes and

commend the sponsor for bringing this

|l egislation. | believe it have a positive
impact. | vote aye.

ACTI NG PRESI DENT MEI ER: Senat or
Hevesi will be recorded in the affirmative.

Senator Onorato, to explain his
vot e.

SENATOR ONORATO M. President,
| rise too to support Senator Maltese.
think he did an outstanding job on providing
us with many, many insights into what he's
really trying to acconplish

But again, | know we're going to be
revisiting this again. And | would urge him
as a layman to get away fromall of these
technical term nologies so that we can really
vote on knowi ng what is extrenme, what is
problematic, and try to get back to the basics
of plain and pure sinple English so that we

know exactly what's goi ng on here.
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So again, | do support your
| egi slation, and | vote yes.

ACTI NG PRESI DENT MEI ER: Senat or
Onorato will be recorded in the affirmative.

Senat or Stachowski, to explain his
vot e.

SENATOR STACHOWBKI : M.
President, to explain ny vote.

I"d like to thank Senator Maltese
for taking all the questions and answering as
t houghtfully as he had. 1'd like to thank
Senator Centile for his questioning. |
| earned an awful ot in their exchange.

I think that the debate served a
purpose. | for one, not being a | awer,
| earned a | ot about all the different facets
and how people get off. And | was fascinated
by Senator Maltese's reading to us of a case
wher e sonebody got stabbed in the neck tw ce
and it wasn't a serious injury. | found that
kind of interesting. Not terribly surprising,
but very interesting.

And because | al ways support |aw
and order bills, whether they're one-housers,

whether a bill is without a sponsor in the
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Assenbly or hopefully will eventually get a
sponsor, hopefully not, Senator, your good
friend Assenbl ynan Semi neri o, because
currently | don't think he can get it passed.

But | would like to support the

bill and vote yes. Thank you.
ACTI NG PRESI DENT MElI ER: Senat or
St achowski will be recorded in the

affirmative.

Senat or Espada.

SENATOR ESPADA: Thank you, M.
Presi dent.

| indicated that | would be voting
no on this nmatter. And | share ny col |l eagues’
| audatory coments with respect to the debate.
| actually started out believing strictly that
this was a donestic violence neasure. But in
fact, to the heart of it, it really is the
uncorroborated evidence that, you know, would
put a defendant in the position where they
have inherited the total burden.

And | think that it did turn into
what | thought would be an issue of donestic
violence into an issue really of really

exam ning the ram fications of the shift in
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the Penal Law. And that's why |I'mvoting no.
ACTI NG PRESI DENT MEI ER: Senat or
Espada will be recorded in the affirmative.
Senator Breslin, to explain his
vot e.
SENATOR BRESLI N: Thank you, M.

President. As a long tine president of a -

ACTI NG PRESI DENT MEl ER: Just a
second, Senator Breslin. | incorrectly stated
Senat or Espada's vote. Senator Espada will be

recorded in the negative.
SENATOR ESPADA: In the negative,
M. President.

ACTI NG PRESI DENT MEI ER: [''m
sorry.

Senat or Breslin.

SENATOR BRESLI N: Thank you, M.
Presi dent .

As the long-tinme president of a
hal f way house for wonen, many of whom were
victinms of donestic violence, |I applaud
Senator Maltese for his perseverance, for his
patience, and for this bill. 1 know nany,
many cases where there was in fact violence

commtted in these cases agai nst women where
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charges were not brought and, if they were
brought, they weren't proved because the
statute wasn't clear and precise enough, and
peopl e escaped because of that.

So even though | thought there was
some degree of irony having Ral phie from"The
Sopranos” cone in during the debate, | stil
don't think it took that nuch away fromit,
and | applaud you and | vote in the
affirmative.

Thank you, M. President.

ACTI NG PRESI DENT MEI ER: Senat or
Breslin will be recorded in the affirmative.

Senator Malcolm Smith, to explain
his vote.

SENATOR MALCOLM SM TH: Thank
you, M. President.

| also rise to congratul ate ny
di sti ngui shed col | eague from Queens. | think
what he has done here today says a lot to
especi ally a nunber of wonen who are
unfortunately in very abusive situations.

What happens nost of the time is when soneone
| ooks to seek charges agai nst someone who has

comm tted such an assault agai nst them
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oftentimes the actual crine itself or the
degree of the crinme cannot be established due
to this vagueness in the | aw.

And what happens subsequent to that
is there is an order of protection which
everybody around here knows, orders of
protection are just as good as the paper
they're on. There have been many deat hs t hat
have resulted as a result of orders of
protection, because there has not been
substantial -- | guess one could say
substantial followthrough on that particul ar
order of protection.

VWhat this bill now does is it
i medi atel y establishes what the extent of the
crime is, or the problemis, and it will then
all ow the judicial systemto nake the kind of
decision that will put a person in a position
where they're not able to conmt such a crine
agai n.

I think that Senator Maltese has
probably won every worman's vote in the state
of New York because of this particular bill
And | am al so going to support this bill

ACTI NG PRESI DENT MEI ER: Senat or
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Mal colm Smith will be recorded in the
affirmative.

Senat or Lachman, to explain his
vot e.

SENATOR LACHVAN: Yes, very
briefly I also want to comend Senator Maltese
for this bill. | have learned a great deal in
the discussion that | heard in the chanber, in
the lounge, and in library, with different
nodul ati ons of tenperature in the three
di fferent pl aces.

| also want to commend ny col | eague
Senator Centile, fromwhom| |earned a great
deal about the legal inplications.

But again, this is a worthwhile
bill, and Senator Maltese should be conmended
for sponsoring it. | will vote yea.

ACTI NG PRESI DENT MEI ER: Senat or
Lachman will be recorded in the affirmative.

Any ot her Senator w shing to speak
on the bill?

Record the negatives and announce
the results.

THE SECRETARY: Those recorded in

t he negative on Cal endar Nunmber 5 are Senators
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Connor, Espada, Montgonery, and Paterson.

Ayes, 52. Nays, 4.

ACTI NG PRESI DENT MEI ER: The bi |
i s passed.

Senat or Skel os.

SENATOR SKELGCS: M. President,
is there any housekeepi ng at the desk?

ACTI NG PRESI DENT MEI ER: W have
sone notions, Senator.

Senat or M Cee.

SENATOR McGEE: M. Chair -- M.
Speaker -

ACTI NG PRESI DENT MEI ER: No,
t hank you.

SENATOR McGEE: M. President,

excuse nme, on behal f of Senator Morahan, on
page nunber 10, | offer the follow ng
amendnments to Cal endar Nunber 149, Senate
Print Number 197, and ask that said bil
retain its place on Third Readi ng Cal endar.

ACTI NG PRESI DENT MEI ER: The
anmendnent are received and adopted, and the
bill will retain its place on the Third
Readi ng Cal endar.

SENATOR McGEE: Thank you, M.
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Presi dent .

ACTI NG PRESI DENT MEI ER: Senat or
Fuschi |l | o.

SENATOR FUSCHI LLO M.
President, on behalf of Senator Libous, please
pl ace a sponsor's star on Cal endar Nunber 307.

ACTI NG PRESI DENT MEI ER: So
or der ed.

Senat or Hevesi .

SENATOR HEVESI : M. President,
| rise to consent unani nous consent to be
recorded in the negative on Cal endar Number
329, Senate Print 3948.

ACTI NG PRESI DENT MEI ER: W t hout
obj ection, Senator Hevesi wll be recorded in

t he negative on Cal endar 329.

SENATOR HEVESI : Thank you, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: Senat or
Skel os.

SENATOR SKELGCS: M. President, |

nove we adjourn until Wednesday, April 4th, at
10: 00 a. m
ACTI NG PRESI DENT MEI ER: On

notion, the Senate stands adjourned until
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Wednesday, April 4th, at 10:00 a. m
(Wher eupon, at 6:10 p.m, the

Senat e adj ourned.)
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