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PROCEEDI NGS

ACTI NG PRESI DENT HOFFMANN: The
Senate will conme to order.

| ask everyone to rise and pl ease
repeat the Pledge of Allegiance.

(Wher eupon, the assenbl age recited
the Pl edge of Allegiance to the Flag.)

ACTI NG PRESI DENT HOFFMANN: The
i nvocation today will be delivered by the
Reverend Peter G Young, Bl essed Sacranent
Church in Bolton Landi ng.

REVEREND YOUNG Let us pray.

For our citizens of New York State
and all of the nenbers and staffs of our
Senate body, that they will work in a nost
dedi cated manner for their constituents.

We pray for the sick and those
financially suffering or enotionally disturbed
and devel opnental |y di sabled who turn to their
Senators for answers to their trials and
tribul ations.

W know t hat the di senfranchised
call with their nmany exhausting requests for
j obs, housing, health, and endl ess ot her

concerns. As Senators, nmay we be open to the
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call of help that we need to respond to.

Anen.

ACTI NG PRESI DENT HOFFMANN: May
we have the reading of the Journal.

THE SECRETARY: In Senat e,
Friday, March 10th, the Senate net pursuant to
adj ournnent. The Journal of Thursday,
March 9th, was read and approved. On notion,
Senat e adj our ned.

ACTI NG PRESI DENT HOFFMANN

Wt hout objection, the Journal stands approved

as read.

May we have the presentation of
petitions.

Do we have nessages fromthe
Assenbl y?

SENATOR SKELGCS: Madam Pr esi dent .

ACTI NG PRESI DENT HOFFMANN
Senat or Skel os.

SENATOR SKELGCS: Have we received
the resolution fromthe Assenbly establishing
atime for the election of nmenbers of the
Board of Regents?

ACTI NG PRESI DENT HOFFMANN: Yes,

we have received the resolution fromthe
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Assenbly establishing a tine for the election
of the nenbers of the Board of Regents.

SENATOR SKELGCS: Thank you.

ACTI NG PRESI DENT HOFFMANN
Messages fromthe Governor

Reports of standing conmttees.

Reports of select commttees.

Comuni cations and reports from
state officers.

Motions and resol utions.

Senat or Farl ey.

SENATOR FARLEY: Thank you, Madam
Presi dent .

On behal f of Senator Bonacic, |
nove that the followi ng bills be discharged
fromtheir respective conmttees and be
recommtted with instructions to strike the
enacting clause. That's Senate Print 1733 and
Senate 4937.

And, Madam Presi dent, on page 25 |
of fer the foll owi ng anendnents to Cal endar
Nunber 360, Senate Print 2729, and | ask that
that bill retain its place on the Third
Readi ng Cal endar. That's on behal f of Senat or
Kuhl .
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ACTI NG PRESI DENT HOFFMANN: The
amendnents are received. The bill will retain
its reading on the Third Cal endar.

SENATOR SKELGCS: Madam Pr esi dent,
are there any substitutions to be made at the
desk?

ACTI NG PRESI DENT HOFFMANN: Yes,
there are.

SENATOR SKELGCS: Pl ease nmake them

at this tine.

ACTI NG PRESI DENT HOFFMANN: Yes.
The Secretary will read.
THE SECRETARY: Senat or Farl ey

noves to discharge, fromthe Conmmittee on
Labor, Assenbly Bill Number 3947 and
substitute it for the identical Senate Bill
Nunber 2214, Third Readi ng Cal endar 51.

ACTI NG PRESI DENT HOFFMANN: The
substitution is ordered.

Senat or Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
there will be an i mMmedi ate neeting of the
Civil Service and Pensions Committee in the
Maj ority Conference Room

ACTI NG PRESI DENT HOFFMANN: There
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will be an imedi ate neeting of the G vi
Servi ce and Pensions Committee in the Majority
Conf erence Room Room 332.

SENATOR SKELGCS: Madam Pr esi dent,
if we could take up the noncontroversia
cal endar.

ACTI NG PRESI DENT HOFFMANN: May
we take up the reading of the noncontroversia
cal endar.

THE SECRETARY: Cal endar Nunber
18, by Senator Rath, Senate Print 2948A, an
act to anmend the Vehicle and Traffic Law, in
relati on to mandat ory suspensi on.

ACTI NG PRESI DENT HOFFMANN: Read
the | ast section.

THE SECRETARY: Section 2. This
act shall take effect on the first day of
Novenber .

ACTI NG PRESI DENT HOFFMANN: Cal
the roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 45. Nays,
1. Senator Duane recorded in the negative.

ACTI NG PRESI DENT HOFFMANN: The

bill is passed.
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THE SECRETARY: Cal endar Nunber
78, by Senator Marcellino, Senate Print 1323A,
an act to anmend the Vehicle and Traffic Law,
inrelation to the enforcenment of the offense
of operating a notor vehicle with a suspended
| i cense.

ACTI NG PRESI DENT HOFFMANN: Read
the | ast section.

THE SECRETARY: Section 2. This
act shall take effect on the first day of
Novenber .

ACTI NG PRESI DENT HOFFMANN: Cal
the roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 45. Nays,

1. Senator Duane recorded in the negative.

ACTI NG PRESI DENT HOFFMANN: The
bill is passed.
THE SECRETARY: Cal endar Nunber

134, by Senator Trunzo, Senate Print 4250A, an
act to anmend the Hi ghway Law and the Public
Authorities Law, in relation to transportation
facility emergency work.

ACTI NG PRESI DENT HOFFMANN: Read

the | ast section.
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THE SECRETARY: Section 6. This

act shall take effect inmrediately.

ACTI NG PRESI DENT HOFFMANN: Cal |
the roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 49.

ACTI NG PRESI DENT HOFFMANN: The
bill is passed.

THE SECRETARY: Cal endar Nunber

235, by Senator Trunzo, Senate Print 2994A an
act to anmend the Vehicle and Traffic Law and
the Public Authorities Law, in relation to
authorizing cities.

ACTI NG PRESI DENT HOFFMANN: Read
the | ast section.

THE SECRETARY: Section 4. This

act shall take effect in 30 days.

ACTI NG PRESI DENT HOFFMANN: Cal |
the roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 49.

ACTI NG PRESI DENT HOFFMANN: The
bill is passed.

THE SECRETARY: Cal endar Nunber

272, by Senator Goodnan, Senate Print 1102, an
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act to anmend the Transportation Law, in
relation to mandating that the Conm ssioner of
Transportation or the City of New York refer
vi ol ati ons.

ACTI NG PRESI DENT HOFFMANN: Read
the | ast section.

THE SECRETARY: Section 3. This

act shall take effect inmrediately.

ACTI NG PRESI DENT HOFFMANN: Cal |
the roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 49.

ACTI NG PRESI DENT HOFFMANN: The
bill is passed.

THE SECRETARY: Cal endar Nunber

274, by Senator Marcellino, Senate Print 3616,
an act to anmend the Vehicle and Traffic Law,
in relation to increasing penalties.

ACTI NG PRESI DENT HOFFMANN: Read
the | ast section.

THE SECRETARY: Section 2. This
act shall take effect on the first day of
Novenber .

ACTI NG PRESI DENT HOFFMANN: Cal |

the roll.

Candyco Transcri ption Service, Inc.




1242

(The Secretary called the roll.)

THE SECRETARY: Ayes, 49.

ACTI NG PRESI DENT HOFFMANN: The
bill is passed.

THE SECRETARY: Cal endar Nunber

296, by Senator Stafford, Senate Print -

SENATOR PATERSON: Lay it aside.

SENATOR SKELGCS: Lay it aside for
t he day.

ACTI NG PRESI DENT HOFFMANN: The
bill is laid aside for the day.

THE SECRETARY: Cal endar Nunber

299, by Senator Skelos, Senate Print 907, an
act to anmend the CGeneral bligations Law, in
relation to exoneration of certain crine
vi cti ns.

ACTI NG PRESI DENT HOFFMANN: Read

the | ast section.

SENATOR PATERSON: Lay it aside.

ACTI NG PRESI DENT HOFFMANN: The
bill is laid aside tenmporarily.

THE SECRETARY: Cal endar Nunber

348, by Senator Sal and, Senate Print 3268, an
act to authorize the apportionnent of state

building aid to the city school district of
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the City of Beacon.

ACTI NG PRESI DENT HOFFMANN: There
is a local fiscal inpact statenment at the
desk.

Read the | ast section.

THE SECRETARY: Section 3. This

act shall take effect inmrediately.

ACTI NG PRESI DENT HOFFMANN: Cal |
the roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 49.

ACTI NG PRESI DENT HOFFMANN: The
bill is passed.

THE SECRETARY: Cal endar Nunber

351, by Senator DeFrancisco, Senate Print
4385, an act to anend Chapter 912 of the Laws
of 1920.

ACTI NG PRESI DENT HOFFMANN: Read
the | ast section.

THE SECRETARY: Section 2. This
act shall take effect inmmediately.

ACTI NG PRESI DENT HOFFMANN: Cal |
the roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 49.
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ACTI NG PRESI DENT HOFFMANN: The
bill is passed.
THE SECRETARY: Cal endar Nunber

372, by Senator Libous, Senate Print 3588, an
act to anmend the Highway Law, in relation to
increasing the limtation on the anmount raised
by taxes.

ACTI NG PRESI DENT HOFFMANN: There
is a hone rule nessage at the desk.

Read the | ast section.

THE SECRETARY: Section 2. This

act shall take effect on the first day of

January.

ACTI NG PRESI DENT HOFFMANN: Cal
the roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 49.

ACTI NG PRESI DENT HOFFMANN: The
bill is passed.

THE SECRETARY: Cal endar Nunber

374, by Senator Bonacic, Senate Print 6673, an
act to anmend the Highway Law, in relation to
designating a portion of the state hi ghway
system

ACTI NG PRESI DENT HOFFMANN: Read
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the | ast section.
THE SECRETARY: Section 3. This

act shall take effect inmrediately.

ACTI NG PRESI DENT HOFFMANN: Cal
the roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 51

ACTI NG PRESI DENT HOFFMANN: The
bill is passed.

Senat or Skel os, that conpletes the
readi ng of the noncontroversial cal endar.

SENATOR SKELCS: Madam Pr esi dent,
before we go to the controversial cal endar,
just for the nmenbers' planning, we have one
bill on the controversial calendar. Then,
when the Civil Service Committee conpletes its
mssion, we will take up the one bill that's
on their agenda. And there will also be a
neeting of the Energy Conmittee once the Cvil
Service Commttee is over wth.

So if we could go to the

controversi al cal endar now.

ACTI NG PRESI DENT HOFFMANN: The
Secretary will read.
THE SECRETARY: Cal endar Number
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299, by Senator Skelos, Senate Print 907, an
act to anmend the CGeneral bligations Law, in
relation to exoneration of certain crine

vi cti ns.

SENATOR PATERSON: Expl anati on.

ACTI NG PRESI DENT HOFFMANN: An
expl anati on has been request ed.

SENATOR SKELGCS: Madam Pr esi dent,
I look forward to giving Senator Paterson this
expl anation on a yearly basis.

This bill anends the Genera
ol i gation Law by bringing back the
"assunption of risk" doctrine in certain civil
| awsui ts.

I f the defendant shows that the
injuries sustained by the plaintiff arose
during the commi ssion or attenpted commi ssion
by the plaintiff of certain enunerated crines,
and that the actions of the defendant were
justified pursuant to Article 35 of the Pena
Law -- and that defines what acts are
justifiable -- then the plaintiff is deened to
assume all risks of injury conmng fromthe
encounter with the victim and the proof shal

constitute a conplete defense to the action.
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The def endant nust furnish proof by
a preponderance of the evidence by show ng,
one, that the plaintiff coomitted the crine,
and, two, that the defendant's actions were
justified.

Senat or Pat erson.

ACTI NG PRESI DENT HOFFMANN
Senat or Pat erson.

SENATOR PATERSON: Thank you,
Madam Presi dent. Madam President, would
Senat or Skelos -- | guess he's already yiel ded
for a question.

ACTI NG PRESI DENT HOFFMANN: Wul d
Senat or Skel os yield for a question?

SENATOR SKELCS: Yes.

ACTI NG PRESI DENT HOFFMANN
Senat or Skel os vyi el ds.

SENATOR PATERSON: Senat or,
assum ng that you have a situation where a
good Sanmaritan enters a situation to try to
avert a crinme frombeing conmtted but then
goes beyond what may have been necessary to
subdue the defendant, in spite of the fact
that those of us who are here woul d probably

have absol utely no synpathy for the defendant,
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are we not turning the conparative negligence
statute that was pretty nmuch fornulated in
1975 on its ear by creating a situation where
t he defendant has no recourse at all, other
than the fact that they were commtting a
crinme and were now i njured by a good Samaritan
who may have, in reality, been acting beyond
their authority or with excessive force?

ACTI NG PRESI DENT HOFFMANN
Senat or Skel os.

SENATOR SKELGCS: First of all,
you could bring a federal civil rights action
if you so desired.

But al so, you know, just to point
out that the crines that we're dealing with
are serious crimes -- nurder, robbery,
burgl ary, arson, forcible rape, sodony,
ki dnapping -- and the force that was used is
defined in the Penal Law.

So both el enments woul d have to be
found by a preponderance of evidence for you
to be barred frombringing the -- well, not
barred frombringing a civil lawsuit, but
bei ng able to prevail.

SENATOR PATERSON: So in other
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words, in Section 35 you're saying that you' ve
establ i shed what are the grounds for
justification, and if those grounds are
actually net, then you can bar the suit?

SENATOR SKELCS: By a
preponder ance of the evidence.

SENATOR PATERSON: Ri ght.

Senator, if you would just yield
for one other question.

SENATOR SKELCS: Sure.

SENATOR PATERSON: Just to
specify this for everybody here, because it's
clear that you're tal king about very serious
crimes. And quite frankly, | don't think
there's anyone in this chanber that's going to
di sagree with you that we have seen, fromtine
to tinme, sone court cases where individuals
were acting to try to stop a crinme and then
got sued by the perpetrator of a crine, which
i s astonishing, where an individual is, in
pursuit of sone crime, harm ng others, perhaps
threatening their lives, and then they're the
first one to court with a |awsuit, when being
if -- that they had acted responsibly or

civilly thensel ves, we wouldn't be in this
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situation, there's a very conpelling nature to
offering up a piece of legislation like this.
And | congratulate you for thinking it.

But what we're concerned about, and
what |'mraising to you i s goi ng beyond that
actual standard. So | give you the scenario
that with any one of the classifications that
you describe -- murder, rape, kidnapping -
the individual is now stopped. They've now
been tied up, let's say, by the good
Samaritan. And now, because it takes, let's
say, law enforcenent a while to get there, the
good Sanmaritan, in a rage, takes it upon
thensel f and severely injures this person
while they were tied up.

You're saying, in a sense, that
other than a federal civil rights action,
you're not going to give the defendant any
rights in the court after that?

SENATOR SKELGCS: | believe at
that point it wouldn't be justifiable, the
force that they used.

SENATOR PATERSON: Thank you,
Senat or .

ACTI NG PRESI DENT HOFFMANN: Read
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the | ast section.

THE SECRETARY: Section 2. This
act shall take effect on the first day of
Novenber .

ACTI NG PRESI DENT HOFFMANN: Cal
the roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT HOFFMANN
Senat or Dol linger, why do you rise?

SENATOR DOLLI NGER: Thank you,
Madam President. Just briefly, to explain ny
vot e.

ACTI NG PRESI DENT HOFFMANN
Senator Dollinger, to explain his vote.

SENATOR DOLLI NCGER: ' ve voted
against this bill in the past.

But as | understand it, the
inclusion of an affirmative defense on behal f
of the defendant that you were justified under
the Penal Law would nmean that the only tine
that a defendant woul d have that defense
avai lable is if he was using force that was
consistent with the force brought agai nst him
by the plaintiff.

A def endant, under the laws of this
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state, is not justified in using deadly

physi cal force, a gun or a knife, unless he's
threatened with that force. And so under

t hose circunstances, at |east as | understand
this, we are taking a civil standard of
justification -- prove it by preponderance of
the evidence -- and if you are threatened with
deadl y physical force, you nay then respond

wi th deadly physical force and you cannot be
hel d |iable.

This is different fromthe
situation in McCri nmons and ot her cases which
have cone down fromthe Court of Appeals, in
which it was held that a defendant, you could
be sued civilly if you used deadly physica
force agai nst someone who is fleeing a crine.
Sonmeone who is fleeing a crime is not
threatening the defendant with deadly physica
force.

But as | read this, it says if
you're threatened with deadly physical force
and you respond, you cannot be held |iable
because your conduct, under the Penal Law,
woul d be justified.

As | see it, that inclusion cures
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the problemthat | saw in the bill and have
seen in the bill in the past, and I'mgoing to
vote in favor, Madam President.

ACTI NG PRESI DENT HOFFMANN: How
did you wish to be recorded, Senat or
Dol | i nger ?

SENATOR DCLLI NGER: In the
affirmative. |I'mchanging it.

ACTI NG PRESI DENT HOFFMANN
Senator Dollinger will be recorded in the
affirmative.

Senat or Paterson, to explain his
vot e.

SENATOR PATERSON: Thank you,
Madam Pr esi dent .

Senat or Bal boni seens stunned by
Senator Dol linger's change of heart, and so is
Senat or Stachowski. And I'malso quite

i npressed with Senator Dollinger's analysis of

this case.

But wi th Senator Skel os'
i ndul gence -- in fact, if he didn't have ne
here to debate with over this bill every year

| don't even think he would cone here. So, so

as not to let himdown, |I'mgoing to vote no.
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Only for the reason that to establish what
woul d be a crimnal burden of proof in a civil
trial in my opinion would be to create a tria
within a trial.

So what | would be willing to do is
to take a |l ook at this, because Senator Skel os
certainly has put sonmething into the
| egislation that is quite persuasive. And
per haps next year | can cone back and see it a
di fferent way.

ACTI NG PRESI DENT HOFFMANN

Senator Paterson will be recorded in the
negati ve.

Resul ts.

THE SECRETARY: Those recorded in

t he negative on Cal endar Nunmber 299 are
Senat ors Connor, Duane, Montgonery, Padavan,

and Schnei derman. Ayes, 49. Nays, 5.

ACTI NG PRESI DENT HOFFMANN: The
bill is passed.
THE SECRETARY: In relation to

Cal endar Nunber 299, Senator Paterson is
recorded in the negative, Senator Padavan in
the affirnmative.

ACTI NG PRESI DENT HOFFMANN: The
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bill is passed.

The chair recogni zes Senat or
Skel os.

SENATOR SKELGCS: Madam Pr esi dent,
if we could return to reports of standing
commttees, | believe there's a report of the
Civil Service Commttee at the desk. | ask
that it be read.

ACTI NG PRESI DENT HOFFMANN: e
have conpl eted the controversial cal endar
Are there any other comrunications at the
desk?

The Secretary will read reports of
standi ng com ttees.

THE SECRETARY: Senat or Lei bel |,
fromthe Conmttee on Civil Service and
Pensi ons, reports:

Senate Print 6009A, by Senator
Bal boni, an act to anend the Retirenent and
Soci al Security Law,

And Senate Print 6846, by Senator
Lei bell, an act to anend the Retirenent and
Soci al Security Law.

Both bills ordered direct to third

r eadi ng.
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ACTI NG PRESI DENT HOFFMANN
Senat or Skel os, what's your preference?

SENATOR SKELGCS: Madam Pr esi dent,
there will be an i mMmedi ate neeting of the
Energy Committee in the Majority Conference
Room

ACTI NG PRESI DENT HOFFMANN: There
will be an imedi ate neeting of the Energy
Committee in Room 332.

SENATOR SKELGCS: Madam Pr esi dent,
if we could please take up Cal endar Nunber
392, Senate 6846, which was just reported from

the Civil Service and Pensions Commttee.

ACTI NG PRESI DENT HOFFMANN: The
Secretary will read.
THE SECRETARY: Cal endar Number

392, by Senator Leibell, Senate Print 6846, an
act to amend the Retirenment and Soci al
Security Law, in relation to the participation
in and nenber contributions to the 25-year and
age 55 retirement program

ACTI NG PRESI DENT HOFFMANN: Read
the | ast section.

THE SECRETARY: Section 9. This

act shall take effect inmmediately.
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ACTI NG PRESI DENT HOFFMANN: Cal |
the roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 55.

ACTI NG PRESI DENT HOFFMANN: The
bill is passed.

Senat or Skel os.
SENATOR SKELGCS: Madam Pr esi dent ,

| believe we have to wait for the Energy

Committee to neet, so we'll stand at ease.
ACTI NG PRESI DENT HOFFMANN: The
Senate will stand at ease, awaiting the report

fromthe Energy Committee.

(Wher eupon, the Senate stood at
ease at 3:34 p.m)

(Wher eupon, the Senate reconvened
at 3:39 p.m)

SENATOR SKELGCS: Madam Pr esi dent .

ACTI NG PRESI DENT HOFFMANN:

Senat or Skel os.

SENATOR SKELGCS: If we could
return to reports of standing committees, |
believe there's a report of the Energy
Committee at the desk. | ask that it be read.

ACTI NG PRESI DENT HOFFMANN:
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Reports of standing conmttees.

The Secretary will read.

THE SECRETARY: Senat or Wi ght,
fromthe Committee on Energy and
Tel ecomruni cati ons, reports:

Senate Print 6481, by Senator
Wight, an act to anend the Public Authorities
Law.

Said bill ordered direct to third
r eadi ng.

ACTI NG PRESI DENT HOFFMANN
Wt hout objection, the bill will be reported
directly to third reading.

SENATOR SKELGCS: Madam Pr esi dent,
is there any housekeepi ng at the desk?

ACTI NG PRESI DENT HOFFMANN: Yes,
there is sonme housekeepi ng at the desk.

The chair recogni zes Senat or
Mar cel |i no.

SENATOR MARCELLI NO Thank you
Madam Pr esi dent .

I wish to call up Senator Rath's
bill, Senate Print Nunber 6173A, recalled from
the Assenbly, which is now at the desk.

ACTI NG PRESI DENT HOFFMANN: The
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Secretary will read.

THE SECRETARY: Cal endar Nunber
179, by Senator Rath, Senate Print 6173A, an
act to anmend the Crimnal Procedure Law and
ot hers.

SENATOR MARCELLI NG, Madam
President, | now nove to reconsider the vote
by which this bill was passed.

ACTI NG PRESI DENT HOFFMANN: The
Secretary will call the roll on
reconsi derati on.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 56.

ACTI NG PRESI DENT HOFFMANN

Senat or Marcel li no.

SENATOR MARCELLI NG, Madam
President, | offer the foll ow ng amendnents to
the bill.

ACTI NG PRESI DENT HOFFMANN: The

amendnents are received.
SENATOR MARCELLI NO Thank you
ACTI NG PRESI DENT HOFFMANN

Senat or Skel os.
SENATOR SKELGCS: Madam Pr esi dent,

there being no further business to cone before
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the Senate, | nove we adjourn until Tuesday,
March 14th, at 3:00 p. m

ACTI NG PRESI DENT HOFFMANN: The
Senat e stands adj ourned until Tuesday,
March 14th, at 3:00 p. m

(Wher eupon, at 3:41 p.m, the

Senat e adj ourned.)
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