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PROCEEDI NGS

ACTI NG PRESI DENT MEI ER: The
Senate will conme to order.

| ask everyone present to please
rise and repeat with nme the Pl edge of
Al'l egi ance to the Fl ag.

(Wher eupon, the assenbl age
respected a nonent of silence.)

ACTI NG PRESI DENT MEI ER: In the
absence of clergy, my we bow our heads in a
nmonment of silence.

(Wher eupon, the assenbl age
respected a nonent of silence.)

ACTI NG PRESI DENT MEI ER: Readi ng
of the Journal

THE SECRETARY: In Senat e,
Monday, January 17th, the Senate net pursuant
to adjournnment. The Journal of Saturday,
January 15th, was read and approved. On
notion, Senate adjourned.

ACTI NG PRESI DENT MEI ER: W t hout
obj ection, the Journal stands approved as
read.

Presentation of petitions.

Messages fromthe Assenbly.
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Messages fromthe Governor

Reports of standing conmttees.

The Secretary will read.

THE SECRETARY: Senat or Vol ker,
fromthe Comrittee on Codes, reports:

Senate Print 130, by Senator
Skel os, an act to anend the Crimnal Procedure
Law,

145, by Senator Vol ker, an act to
amend the Crim nal Procedure Law,

548, by Senator DeFranci sco, an act
to anend the Crimnal Procedure Law

650, by Senator Maziarz, an act to
amend the Crim nal Procedure Law,

676A, by Senator Rath, an act to
amend the Penal Law,

725, by Senator Vol ker, an act to
amend the Penal Law,

726, by Senator Vol ker, an act to
amend the Crimnal Procedure Law and ot hers;

2085, by Senator Libous, an act to
amend the Penal Law,

2191A, by Senator Maltese, an act
to anend the Penal Law;

2352, by Senator Velella, an act to

Candyco Transcri ption Service, Inc.




136

amend the Crim nal Procedure Law,

3421, by Senator Vol ker, an act to
amend the Crim nal Procedure Law,

3537, by Senator Vol ker, an act to

anmend the Crimnal Procedure Law,

3719, by Senator Bonacic, an act to

amend the Crim nal Procedure Law,

5583, by Senator Saland, an act to
amend the Crimnal Procedure Law and the
Executive Law.

Senator Seward, fromthe Committee
on | nsurance, reports:

Senate Print 968, by Senator
Skel os, an act to anend the Insurance Law,

3516, by Senator Seward, an act to
amend the | nsurance Law,

And 5740, by the Senate Conmittee
on Rules, an act to anmend the |Insurance Law.

Al bills ordered direct to third
r eadi ng.

ACTI NG PRESI DENT MEI ER: Al 'l
bills will be reported directly to third
r eadi ng.

Reports of select commttees.

Comuni cations and reports from
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state officers.

Motions and resol utions.

Senat or Li bous.

SENATOR LI BOUS: Thank you, M.
Presi dent .

On behal f of Senator Vol ker, on
page 7 | offer the follow ng amendnents to
Cal endar Nunber 22, Senate Print Nunber 103,
and ask that the said bill retain its place on
the Third Readi ng Cal endar.

ACTI NG PRESI DENT MEI ER: The
amendnents are received and the bill wll

retain its place on the Third Readi ng

Cal endar .

Senat or Dol | i nger.

SENATOR DCLLI NGER: M.
President, | nove, on behal f of Senator

Santiago, that the followi ng bill be
di scharged fromits commttee and then be
recommtted with instructions to strike the
enacting clause: Senate 1461.

Thank you.

ACTI NG PRESI DENT MEI ER: So
or der ed.

Senator McGee, for a notion
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SENATOR McGEE: M. President, on
behal f of Senator Maltese, | nove to anend
Senate Bill Nunber 1638A by striking out the
amendnents nmade on 12/ 14/99 and restoring it
toits original print nunber, 1638.

ACTI NG PRESI DENT MEI ER: So
or der ed.

SENATOR McGEE: M. President, on
behal f of Senator Sal and, on page nunber 10 |
of fer the foll owi ng anendnents to Cal endar
Nunber 57, Senate Print Nunber 1031C, and ask
that said bill retain its place on the Third
Readi ng Cal endar.

ACTI NG PRESI DENT MEI ER: The
amendnents are received and the bill wll
retain its place on the Third Readi ng
Cal endar .

Senat or Skel os.

SENATOR SKELGCS: M. President, |
believe there's a privilege resolution by
Senat or McCGee at the desk. My we pl ease have
it read inits entirety, and I nove for its
i mredi at e adopti on.

ACTI NG PRESI DENT MEI ER: The

Secretary will read.
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THE SECRETARY: By Senator MCee,
| egi sl ative resol ution honoring the nenory and
celebrating the |life of the |late New York
State Senator Jess J. Present.

"WHEREAS, State Senator Jess J.
Present, a nenber of the New York State
Legi sl ature since 1965, unexpectedly passed
away at his Benus Point home on August 8,

1998; and

"WHEREAS, A life-long resident of
West ern New York, Senator Present graduated
from Jamest own Hi gh School in 1939 and
attended Al |l egheny Col | ege before serving with
the Eighth Air Force during World War 11.

Upon conpl etion of his tour of duty, he
recei ved an honorable nmlitary discharge and
returned honme a di sabled war veteran; and

"WHEREAS, The death of Senator Jess
J. Present, a deeply respected and highly
regarded public servant who served under five
Governors and four Senate Majority Leaders,
| eaves a trenendous void in the New York State
Legi slature and in the comunities he served
wi th such passion and devoti on.

"Senator Jess J. Present
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di sti ngui shed hinself by his sincere
dedi cati on and substantial contributions to
the welfare of those he so diligently
represented for nearly 40 years. His
unprecedented record of service to the people
of Western New York | eaves an enduring | egacy
that few will surpass, yet many will emul ate.
“Senator Jess J. Present was
el ected to the Jamestown City Council in 1960
and served as City Council President from 1962
to 1963. He was elected to the New York State
Assenbly in 1965 and to the New York State
Senate in 1968. At the time of his passing,
Senator Jess J. Present represented the 56th
State Senate District, which is conprised of
all of Allegany, Cattaraugus and Chaut auqua
Counties and the Livingston County towns of
North Dansville, Nunda, Gssian, Portage,
Sparta, Springwater and West Sparta; and
"WHEREAS, Senator Jess J. Present
was a gentleman and a true gentle nman who was
dedi cated to his constituency and to the
bel i ef that governnent can be a positive force
for inproving people' s lives.

"Senator Jess J. Present played a
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role in shaping every najor State |aw that has
been enacted over the |ast 33 years by serving
as a nenber of several Senate Standing
Conmittees, as well as Chairman of the Senate
Committees on National Defense and Mlitary
Affairs; Agriculture and Consuner Protection;
Local Governnent; Corporations, Authorities
and Comm ssions; Ethics; Education; and

Commer ce, Econom ¢ Devel opnent and Snal

Busi ness; and

"WHEREAS, Throughout his
di sti ngui shed | egi sl ative career, Senator Jess
J. Present proudly served in many influentia
| eader shi p positions, including Senate
Maj ority Conference Chairman, Assistant Senate
Majority Whip, Senate Majority Program
Devel opment Committee Chairman, Senate Deputy
Majority Leader for Legislative Qperations,
and Senate Deputy Majority Leader for
Adm ni strati on.

"In addition to the nmany conmttee
and | eadership responsibilities he so proudly
fulfilled, Senator Jess J. Present was a
menber of several inportant policy-naking

groups, including the Tenporary State
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Commi ssion on Living Costs and the Econony,
the Tenporary State Comnm ssion to Revise the
Soci al Services Law, the Tenporary State

Conmi ssion on State-Local Relations, and the
New York State Conm ssion on Child Support.

He al so served as Co- Chairnman of the

Legi slative Ethics Commttee, Vice-Chairmn of
the Special Committee on Casino Ganbling, and
the first Co-Chairman of the Adm nistrative
Regul ati ons Revi ew Conm ssi on.

"Senator Jess J. Present used the
vast know edge and experience he acquired as
proprietor of his famly's retail jewelry
store and as past director of the Janestown
Chanmber of Commerce to stinmnulate New York
State's economy. In his nbst recent position
as Chairman of the Senate Conmerce, Econom c
Devel opment and Snal |l Busi ness Conmmittee, and
as a nenber of the Legislature's first Joint
Budget Subconference Committee on Taxes and
Econom ¢ Devel opnent, Senator Present worked
diligently to inprove New York State's
business climate by fighting for najor tax
cuts, regulatory reform and incentives to

hel p busi nesses expand and create new j obs.
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“In addition to his well-deserved
reputation as a staunch chanpion for econom c
devel opnent, Senator Jess J. Present was al so
a conpassi onate advocate for the needs of
children, famlies, and the elderly; and

"WHEREAS, A |oving father and
gr andf at her, Senator Jess J. Present believed
a strong famly unit is crucial to a child's
devel opnent and success in school. As a
menber and forner Chairman of the Senate
Education Comm ttee, he worked tirelessly to
enhance educati onal opportunities for students
t hroughout New York State; secure additiona
State aid for public schools and libraries;
initiate the Youth-At-Ri sk and Conmunity
Partnership Programto encourage students to
finish high school; expand pre-kindergarten
and al | -day ki ndergarten prograns; augnent
services offered through area BOCES; and
create the Permanent State Task Force on
School / Communi ty Col | aboration to coordinate
the delivery of services for children and
famlies.

“Senator Jess J. Present's

sponsorship of laws that created the Tuition
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Assi stance Program the Liberty
Schol arshi p/ Partnershi p Program the Coll ege
Choi ce Tuition Savings Program and the
Janmest owmn Community Col | ege Regi on has kept
the cost of a quality coll ege education
affordable for nore famlies. H's conm tnent
to hi gher education opportunities was
reflected in his strong support of the public
and private colleges and universities
t hroughout his Senate District, including the
State University of New York Coll eges at
Fredonia and Alfred, the New York State
Col | ege of Ceramics at Alfred University,
Janmest owmn Community Col |l ege, St. Bonaventure
Uni versity, Houghton College, and Alfred
Uni versity; and

"WHEREAS, A quiet but effective
| awmaker, Senator Jess J. Present sponsored
nuner ous | aws, including those which
establ i shed the STAR School Tax Reli ef
program the Farners Protection and Farn and
Preservation Act, and the E-911 energency
system Qher inportant | aws he authored have
strengthened the State's wine and grape

i ndustry, provided special education to
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preschoolers with disabilities, expanded

i nsurance coverage for mamography servi ces,
expanded access to rural health services,
created agricultural districts, abolished
New York's clothing sal es tax, designated
New York State's PONM A Recognition Day,
establ i shed the Legislative Adm nistrative
Regul ati ons Revi ew Conm ssion, and refornmed
New York's juvenile offender statutes.

"Senator Jess J. Present worked
just as hard in his district as he did in
Al bany, and al ways nade the needs and concerns
of the people he represented his first
priority -- whether that neant |eading the
successful battle against turning West Vall ey
into a national nuclear waste dunp or cutting
t hrough | ayers of bureaucratic red tape to
resolve a State governnent problem on behal f
of a constituent.

"Senator Present denonstrated his
strong commtnment to enhancing the quality of
life in his district through his creation and
conti nui ng support of the Southern Tier Drug
Task Force, establishment of the world-fanous

Roger Tory Peterson Institute, conpletion of
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the Southern Tier Expressway, and initiation
of a dry-hydrant fire-protection programin
rural communities. And

"WHEREAS, Year after year, Senator
Jess J. Present supported an array of
proj ects, prograns, and services throughout
his Senate district and provi ded speci al
fundi ng for such educational initiatives as
Drug Abuse Resi stance Educati on ( DARE)
prograns in |ocal schools, Chautauqua County
School Board Association's Youth Sunmer
Enri chnent Program Cattaraugus- Al |l egany
BOCES' Kal ei doscope program O ean High
School 's STAR program Bolivar/Ri chburg
Central School's Youth-At-R sk program the
Chaut auqua- Cat t araugus Public Library System
the Southern Tier Public Library System and
the International Museum of Ceramc Art at the
New York State College of Ceramics at Alfred
Uni versity.

"To hold the Iine on | ocal taxes,
Senat or Jess J. Present continually provided
support for public projects that woul d
ot herwi se be financed by property taxes,

i ncl udi ng runi ci pal buil ding renovations, road
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and bridge repairs, energency equi prment
pur chases, water treatnent services, and
construction of the interactive Veterans'
Menorial at Jamestown City Hall; and

"WHEREAS, |n honor of his
extraordinary career in public service,
Conmi ssi oner Bernadette Castro of the New York
State Ofice of Parks, Recreation and Historic
Preservation dedicated the A d Quaker Store
Museum in All egany State Park in Senator Jess
J. Present's nane. A bronze plaque erected in
tribute to Senator Present reads: 'His
untiring efforts to enhance the State Parks
within the Al egany Region will be appreciated
by visitors for many generations.'

"An esteened pillar of his
community, Senator Jess J. Present was a
fornmer director of the Jamestown YMCA, a
former Cub Scoutmaster, and a nmenber of the
Aneri can Legion, Veterans of Foreign Wars, and
Lakewood Rod and Gun Club. His inpressive
convi ction, dedication, and conmtnent to his
fellow man was further reflected in his
service in the Masonic Fraternity as past

Mast er and 50-year nenber of M. Mriah Lodge
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Nunber 145, F. & A.M, 50-year and charter
menber of Carroll Lodge Number 1147, F. & A M,
32nd degree Mason, Valley of Janmestown, AASR,
and menber of Kharram Grotto; and

"WHEREAS, Senator Jess J. Present
is survived by his wife, Elaine, his sons,
Jeffrey and Randall, his brothers, WIIliam and
Leonard, his sister, Anna Rae, and his
grandchi l dren, Julie and Leanne and Patri ck;
and

"WHEREAS, Loyal friend, trusted
advi sor and ardent fighter for the causes in
whi ch he so strongly believed, the
acconpl i shnments of Senator Jess J. Present are
| egend; he will be deeply mssed and truly
nerits the grateful tribute of this
Legi sl ati ve Body; now, therefore, be it

"RESCLVED, That this Legislative
Body pause in its deliberations to honor the
menory and cel ebrate the life and
extraordi nary achi evenents of Senator Jess J.
Present, recogni zing the significance of his
exenpl ary record of public service and
dedi cati ng oursel ves anew to the causes and

peopl e he served; and be it further

Candyco Transcri ption Service, Inc.




149

"RESCLVED, That a copy of this
Resol ution, suitably engrossed, be transmtted
to the famly of Senator Jess J. Present with

t he deepest condol ences of this Legislative

Body. "

ACTI NG PRESI DENT MEI ER: Senat or
M Cee.

SENATOR McGEE: Thank you, M.
Presi dent .

M. President, it's the custom of
this legislative body to honor our coll eagues
who have through the years served proudly in
thi s distingui shed chanber. Knowing this, |
am pl eased to offer a resolution honoring the
menory and celebrating the life of the late
Jess Present, ny predecessor, a friend, and a
fine public servant.

It's inportant to note that, with
the |l ate date of Senator Present's
menorialization, this tribute was schedul ed
and post poned a nunber of times in an effort
to allow his famly to travel to Al bany to
attend. Coupling the Iong distance that woul d
need to be travel ed and the health probl ens of

his wife, Elaine, the prospects of an event at
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an even later date in 2000 were great.

After discussing the
menorialization with the famly, it was deened
appropriate to hold our nenorialization today.
Knowi ng this, | amrequesting the Secretary of
the Senate to provide transcripts to the
i medi ate famly detailing our thoughts on the
man that touched the |ives of countless
peopl e.

As tradition dictates, | encourage
everyone in this chanber to offer their
t hought s on Senator Present and how his public
work and life that spanned over three decades
has hel ped the citizens of the state of
New Yor K.

As his successor, | can attest that
every town, every village, and every comunity
in the 56th Senatorial District felt his work
in Al bany. Hi s know edge of the region and
his ability to work with the constituents and
the constructs of state governnent served the
56th District well.

Senator Present is widely credited
wi th shaping the policy now in place that

repeal s the state's onerous sales tax on
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cl ot hi ng.

He of course was al so instrunental
in bringing to the fore the inportance of
establ i shing public accountability and
| egi sl ative oversight for the state agencies'
rul e-maki ng process. His work, of course,
created the Admi nistrative Regul ati on Revi ew
Conmi ssion. Senator Present served as the
co-chairman of this esteened | egislative body
for many years.

Early in ny career with the State
Assenbly, Senator Present in many ways served
as ny nmentor. Jess, John Hasper, and | in
fact would neet on Mondays to di scuss the
i ssues of the day as well as to address the
concerns of the constituents we both shared.
For his input, advice, and friendship, |I am
grat ef ul .

Senator Present is survived by his
wife, Elaine, as well as his brothers, WIIliam
and Leonard, a sister, Anna Rae, two sons,
Jeffrey and Randal |, and three grandchil dren,
Julie, Leanne, and Patri ck.

To close out ny remarks, | woul d

like to read a passage in the resol ution
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of fered today that struck nme as a perfect
synopsis of his Iife and work in this chanber.
It reads: "Senator Jess J. Present was a
gentl eman and a true gentle man who was

dedi cated to his constituency and to the
bel i ef that governnent can be a positive force
for inproving people's lives."

Joi ning us today in the bal cony,
Senator Present's brother Bill. And | know
that he feels the sane as we.

And | thank you, M. President.

ACTI NG PRESI DENT MEI ER: Senat or
Goodman.

SENATOR GOCDIVAN: M. President,
| had the high privilege of knowi ng Jess
Present intimately during his years in this
great body. And indeed, as | stand here
today, |I'mrem nded very nmuch of the fact that
he and | sat together in this chanber during
virtually every one of his years of service
here. W entered together, we were
cl assnates, and we becane very cl ose and good
friends through his years of very high and
di sti ngui shed service to the State of New

Yor k.
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You've heard a great litany of his
remar kabl e acconplishnments, and it's truly
encycl opedi ¢ overview of the work of a true
statesman. | would like to take a nonent to
reflect on sone of his personal qualities
which I found extraordinarily neaningful and
menor abl e.

Jess Present, if you could conjure
in your mnd the picture of what a perfect
Senat or shoul d | ook Iike, was that perfect
Senator. Tall, distinguished, with a shock of
white hair, handsone features, and a very,
very dignified nmanner al ways, he nonet hel ess
had a great twi nkle and a marvel ous sense of
hunor. Often when |I'd sit down and join him
in the chanber, he'd say, "Ch, what's the joke
of the day?" And we would have a nonent of
chuckl ing before getting down to the serious
busi ness of the Senate.

Jess was a warm and del i ght f ul
human being in every way, a compani on who had
good judgnent, real mature thought, and an
under st andi ng of how this body should function
at its best. He believed deeply in the Senate

as an institution. And, as you' ve heard a few
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nonents ago, he held many of the nost
responsi bl e positions of |eadership in the
Senate itself.

Above and beyond that, however,
Jess Present was truly a gentleman, as ny
col | eague has conment ed upon a nonment ago. He
was a man whose behavior | think set a fine
exanple for this body in every respect. He
was sonmeone who, when he entered a room
i medi ately attracted attention as a person of
stature and great dignity and great good
j udgment .

And I'd |ike to say a word about
his | egislative judgnent. Together we sat
t hrough sone very turbulent tines in the 1970s
when rioting occurred in the streets, when
there were sone very serious budgetary
probl enms. And throughout all of that, Jess
was sort of a gyroscope. He understood the
difficulties of being a Senator, and at the
same tinme he rose to its challenges with great
ef fect.

Jess never allowed the
ci rcunst ances or the hysteria of any nonent to

shake himup. He always had both feet on the
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ground and at the sane tine his eyes on the
stars, if I nmay say so, which is a very rare
qual ity anong Senators.

Jess Present was the best of a
great -- | think a very great and inportant
group of people who have been entrusted with
the responsibility of stewardship for this
state. Having known himas well as | did and
havi ng shared in his wi sdomwas to ne one of
the great privileges of ny service during 30
years in this body.

"Il mss Jess nore than | can say,
and | take this nonent to salute himfromthe
bottom of ny heart, with the deepest esteem
and affection. He will linger in ny thoughts
for many, many nore years to conme as one of
the true Senator's Senators of all of the
hi story of this great body.

M. Chairman, and Jess's brother in
particul ar, you have sonmething to be very
proud of indeed in Jess. He showed us the way
on so many issues, and in his entire deneanor
he was the best of our breed and | think
someone who can certainly rise to the occasion

in our nenories at this nonent as one who was
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the very outstandi ng prototype of a true
Senat ori al excel | ence.

Thank you, M. President.

ACTI NG PRESI DENT MEI ER: Senat or
Farl ey.

SENATOR FARLEY: Thank you, M.
Presi dent .

| rise to salute the life of Jess
Present. Wen | first came here 24 years ago,
he was ny nei ghbor and nentor and advi sed and
hel ped ne throughout ny career, the entire
time | was here.

Jess was really a quiet, gentle
man, there's no question about it, but
sonmebody that could cut through all of the
chaff and so forth and arrive at the issue. |
know that for a fact he was perhaps one of
Senat or Anderson's cl osest advisors, sonebody
that he truly respected. As a matter of fact,
Senat or Anderson once said to ne the one
person with the greatest political judgnment is
Jess Present.

He wasn't a person that nade a | ot
of noise. But I'Il tell you, he cut through

and served in sone of the highest |evels of
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this chanber. W all think we do such

i mportant things. Jess Present actually did
those things. Deputy Majority Leader,

Chai rman of Educati on.

And, you know, he chaired Loca
Governnent for many, many years. And this was
a man that read those many, many bills that
are there, made judgnents on all of them
That's a very difficult commttee, and he had
that for a lot of years and was very, very
know edgeabl e in so nany, nany areas.

And | can often recall asking Jess
what he thought about a particular area of
expertise that I was |acking in, and he al ways
had a cogent answer that really cut right to
t he chase.

Jess Present was a dear friend of
m ne, somebody that | was shocked to see his
passing. He was a terrific asset to this
Senat e chanber, a colleague that so many
peopl e here will mss and sonebody that truly
served this state so wel |

He often said, as do you, Senator
McGee, how he was closer to the capital of

Ohio than he was to the capital of New York
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Columbus. But I'Il tell you, he did an awf ul
|l ot for New York State, and New York State is
going to mss him as all of us are.

Thank you very much, M. President.

ACTI NG PRESI DENT MEI ER: Senat or
Mal t ese.

SENATOR MALTESE: ' ve known
Senator Present for nore than twenty years.
And when | made the transition to becomng a
Senator, his attitude and deneanor toward me
never changed.

| think I have to commend Senat or
Goodman on his recitation of the attributes of
our good col | eague, Senator Present.
Certainly he included every attribute that the
Senat or possessed. | think he especially, by
including the fact that Senator Present was a
Senator's Senator -- | think you couldn't help
but see him whether it was in these chanbers
or anywhere in Al bany, and not realize he was
a Senator.

| had occasion to visit his
di strict a nunmber of tines during his
occupation of the office, and the esteem was

mat ched only by the affection of the people in
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the district. |It's sonething that you don't
see very often, the respect and esteemthat's
held by a public official. | think it was

evi denced in the funeral, it was evidenced
here in the chanber in his relationship with
his conrades and his coll eagues. | know
nyself | relied on his advice and counsel nany
times, and his dry wit, his hunor.

But above all, he was a gentl enman
and everything that the word "Senator" -
every good thing that the word "Senator"”
nmeans. | was proud to know him and he will

be sorely m ssed.

ACTI NG PRESI DENT MEI ER: Senat or
Hof f mann.

SENATOR HOFFMANN: Thank you, M.
Presi dent .

| was fortunate enough to have net
Jess before | arrived in the Senate. | was a

City Councillor in Syracuse, and occasionally
we woul d have neetings in different parts of
the state. And | renenber how deeply
impressed | was with the stature and the

know edge of Senator Present when | net himin

the early '80s, sonmeplace out -- | think it
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was in Jamestown or soneplace else in his
district. He was there with his lovely w fe,
El ai ne.

And he was interested enough in
what we were doing at |ocal governnent to have
taken tine out of a busy schedule to sit and
visit with us. And by "visit" | nean he was
willing to find out what was happening in each
of our city councils or county | egislatures,
what our dreans and visions were. And he had
a hel pful word for everybody, based on his own
experience at |ocal government and state
gover nnent .

Many of us receive such
invitations, and sonetines we attend. But not
often do we sit and relax and really engage in
the conversation the way Senator Present was
able to. It was as though he could shut out
all the rest of the world and give his
undi vided attention and really provide sone
genui ne assi stance to anybody else in elective
of fice who cared about their constituency.

And he had the ability to discern
whet her people cared or they were just going

t hrough the notions. And anybody who knew hi m
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wel | knew that he would not hesitate to make a
comment about sonebody who appeared a little
di si ngenuous. But sonebody who was sincere
woul d have hi s undyi ng respect and support,
and he woul d even find ways to reach across
the aisle to offer a gentle assist or a word
of encouragenent to sonebody for whomthe job
was new or the burdens woul d seem very
difficult.

The very first day that | arrived
in Albany as a Senator was in Decenber of
1984 -- | guess it was January 2nd. W didn't
have a special session. | had just been sworn
inin m district and was arriving here. |
stayed down at what was then the Hilton, two
or three nanme changes ago. And | wal ked up to
the Capitol and came rushing in here all by
nysel f, not sure where | was to go or what
woul d happen next.

And | saw the sign on the door out
there that said "Senators Only." And | wal ked
in and thought this mght be a good pl ace
where | could | eave ny coat and then walk into
the chanber. And | wal ked in, and there were

three very distinguished, gray-haired
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gentl emen, who were clearly Senators, seated
in the Senate |ounge. That was Senator
Present, Senator Knorr, and Senator Fl oss.

| stood there in the door for just
a second, not sure what | was going to do, and
| said, "lIs there a place where | can | eave ny
coat?" And they |ooked at ne, and it was Jess
who said, "Ch, you nust be Senator Hoffmann.

It can go right over here." And it was a very
war m gr eeti ng.

And fromthat day forward, |
counted Jess as one of ny special friends in
this chanber. | will mss him |[I'mfortunate
that several of the people who were trained on
his staff have joined ny office. | know
they're here in the chanber today.

And I'd Iike to rem nd everybody
that it's the famlies and the nenbers of the
staffs who enjoy this type of eul ogy, and they
understand that we appreciate the hard work
that they put in to make their bosses do the
j ob successfully. Let us not forget that this
truly is a famly, and that we represent al
of the people in this state.

And it takes npore than one or two
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good speeches or a couple of great el ections;
it's day in and day out, hard work without a
|l ot of glanmor. And that's what Senator
Present was really all about.

I"mfortunate, and I know everybody
else in this chanber feels fortunate to have

had the opportunity to have served with Jess.

ACTI NG PRESI DENT MEI ER: Senat or
Rat h.

SENATOR RATH: Thank you.

As ny col | eagues have pointed
out -- particularly, | think, Senator Farley,

when he spoke about Senator Present's
activities with the Local Governnent
commttee -- of course | keep running into

t hem and renenbering so many of the things
that he talked with nme about when I first had
the opportunity to be the chairman of this
conmittee.

And the ARRC, the Administrative
Regul ati ons Revi ew Conm ssion, ny first
opportunity to serve in a position of
responsibility here in the Senate. He talked
with me at great |ength about that because |

was a very new Senator. And | was from
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western New York, so he took ne under his
Wi ng, as others have said that he did for them
when they came to this chanber

But et ne say a few other things
that many of you, |I'msure, would not know
about him or you weren't there that day.
Senat or McCGee, you m ght have been there this
particular day. And let ne draw a picture
about Jess Present in Allegany State Park.

If you've never been there, you
should visit. It's a huge, beautiful, wld
state park in the southwest corner of the
state of New York, Senator MCGee's district,
formerly Senator Present's district. The
menorial at the Quaker -- fornerly the Quaker
Store, when | was a little girl growi ng up and
we would go to the park -- of course, that was
so fitting and so wonderful that it is there
for Jess.

How he | oved the park. And one of
nmy lasting nenories of Senator Present will be
on a day when there was a celebration at the
Red House Lake, and we stood outside the
adm ni stration building and Jess was outl i ned,

with the shock of white hair, and | ooking very
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senatorial, as he always did, with that
beautiful |ake and the nountain in the
background. That will always be ny
recol l ection of Jess Present, physically
standing there -- in his district, with his
friends, in that park that he had cone to
protect and known so nmuch about, nore than
nost people will ever know.

But speaking of protection, that
part of the state has a wonderful saying that
conmes fromthe I ndians who are so nuch a part
of our lifestyle in western New York. And the
I roquois had a thing that they said about the
Senecas, and the Iroquoi s Confederacy and al
of the tribes and all of the nations that nade
up the Iroquois Confederacy: the far western
end of the state, the Senecas were the keepers
of the Western Door. And Jess Present for
many years was in this Senate the keeper of
the Western Door of the state of New York

The torch has passed to Senator
McGee as the keeper of the Western Door. Jess
woul d be proud of you.

And we thank Jess and his famly

and all the people that hel ped nake the
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West ern Door of the state of New York safe and

a wonderful place.

Thank you.

ACTI NG PRESI DENT MEI ER: Senat or
Vol ker .

SENATOR VOLKER: | guess that

probably anong the nmenbers here, other than
possi bly John Marchi, 1've probably -- well,
maybe Roy. Although |I knew Jess Present |ong
before | was in the Senate -- or the Assenbly,
for that matter -- because Jess served with ny
father in the Assenbly before he cane over to
the Senate, which is sonething | think that
nost peopl e know.

| always said that Jess Present -
and a | ot of people have said that over the
years -- was that sonehow he al ways | ooked
i ke a Senator. | nean, he had that stature
about himand that dignity. And yet he was
soft - spoken, a gentlenman, who | also found out
over the years could be a tough guy when he
had to be, both on the floor and -- although
he coul d be tough and yet he al ways had the
ability to solve the -- or to assuage people

who sonetines came at himpretty strongly.
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| think in |ater years Jess and |
spent a lot nore tine together tal king about
joint district problenms and our own, you know,
personal problens, by the way, because | think
it was no secret that he had sone -- his
famly had sone health problens. And he
hinsel f, | think, struggled with a nunber of
t hings over the years with his district. And
nyself, with sonme health problens nyself, and
he hel ped me out a great deal over those
years.

It's still hard to believe,
frankly, that the area doesn't have Jessie
around, because fromthe tine that, as | say,
I was a small boy until his |ate death, Jess
was al ways there, a synbol, | think, of that
area. And a man, by the way, who not only
represented the area but -- and | know Pat
woul d agree with this -- but also really
represented the state of New York in a very
real way, because he understood the
di ff erences between areas and yet also that we
that conme from western New York or central
New York, or even New York City or

Long Island, recognize that this is a state -
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and | tell people that they just don't realize
that there's no state in the Union as conpl ex
as New York.

And | could go through the whol e
spiel. And Jess used to go through that, and
Jay Rolison, by the way, who was his great
friend. And there was a short period of tine
there, a brief couple of years or so towards
the end of Senator Anderson's career, when
Warren had Jess Present and Jay Rolison and
nysel f and several others who were doing a
great deal, let's just say, together in
runni ng the Senate.

And we were always -- we had great
adm ration for Jess's judgnment and his ability
to understand where the state was going -- not
only where his region was going, but where the
state was goi ng and what was the best
direction to go in.

Il mss himvery nmuch. | think
the -- as I'msure John Marchi woul d say, the
| onger you're here, the longer you realize
that there are wonderful people that pass
through this place. And although it's sad to

think that they' re gone, but Jess's nenory
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really will never, as long as we that knew
him-- will never |eave this place, because he
remains a part of the tradition of this house.
And he certainly will as long as |I'm here.

And | think we should all, I think, admre the
way in which he handl ed hinself.

And to his wife and brothers and
famly and children, | guess | can only say we
do miss him but we were nuch the better for
havi ng had himhere for all those years. Not
only was the Senate nuch the better, but so
was the Assenbly and obviously the whole state
of New York.

ACTI NG PRESI DENT MEI ER: Senat or
Mar chi .

SENATOR MARCHI : M. President,
it's with some pain that | speak to this
subject. |'ve been here a nunber of years,
and -- going back to the days of Arthur Wcks
and Senator Mahoney. | don't know if anybody
here can renmenber that far back. And the
institutional giants that we have had and are
still -- are still flowering in this house, on
both sides of the aisle, have fascinated ne

tremendously and nmany tines fills ne with
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nost al gi a and sadness.

| see it on a generational basis.
| saw it in Senator Paterson's father and now,
| see it now. You heard from Senator Vol ker.
| renenber his father very well -- not in this
house, but he was -- along with Joe Carli no,
Mal col m Wl son, CGene Banni gan, and a few
others were great people in their own house.

And we have had these institutiona
gi ants com ng across the years, the Walt
Mahoneys and the Earl Brydges, the Warren
Andersons. So nmany marvel ous peopl e.

Every day that Jess was here -- of
course, | preceded himby a nunber of years.
But he was a val ued col |l eague, and | drew
great confort fromhis wisdom It goes beyond
intelligence, beyond know edge of a subject.
But innate wi sdom where he would go
i medi ately to the heart of a problem whether
it was legislative or in life's experience,
and he would go to it very quickly and
accurately.

And | renenber the fact that he
woul d nention that Col unbus, Chio, was just a

few m | es away, conpared to Al bany.
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And | renenber one day he was
chewed out -- and happily I won't nention by
whom since that nenber is not here -- but on
t he question of whether you could drive to
Al bany and not exhaust your -- at |east the
short -- the petroleumor gasoline that was in
short supply. And he was berated at one point
because he stopped off in Syracuse and then
made an exchange at a -- sone sort of a depot
and then continued on. But driving all the
way from Janestown -- can you imagi ne that,
Senator? -- all the way fromthere, in those
days, and then being berated for it as having
t aken sone unhol y advant age.

But he was not conplaining. He was
very tol erant and very understandi ng of human
nature. And we all |earned val uable | essons
of life fromhim

So you shoul d i ndeed feel conforted
by the fact that he was such a confort and
such a reliably good friend and soneone whom
we trusted so conpletely and had earned our
affection and esteem over the years that he
served with us.

So | join ny coll eagues -- and
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they're doing it with greater acuity than
coul d possibly nmuster at this stage, late
stage in life, but they're doing it with the
acuity of contenporaneous judgnment on events
and a person that they actually knew right up
until recently.

And so it's a painful exercise, but
one which | willingly enbrace because it's
nmeant so nuch to me in terns of ny own
satisfaction that I draw fromny experience in
the Senate. Those giants, the |ikes of Jess
Present, have enriched ny |ife beyond neasure.

ACTI NG PRESI DENT MEI ER: Senat or
Br uno.

SENATOR BRUNG Thank you, M.
Presi dent .

| know a | ot has been said. |
heard some of it on the speaker in the office.
And it's hard to just add to so nany good
things that are said about Senator Jess
Present.

But I was reflecting on the first
times that | net Jess, and it was | ong before
| cane to the Senate. Wen | was on the staff

of Perry Duryea, as his adm nistrative
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assistant, | would hear the nane Senator Jess
Present -- Senator Jess Present was doi ng
this, Jess Present was doing that -- fromthe

Assenbly peopl e there, tal king about the

| eadership that he was taking. And | don't
believe at that tinme he had been in the Senate
for five or six years.

He i nmedi ately accounted for
hinsel f in such a way that others |ooked to
himas the | eader. They did there in the
ot her house, and at that tinme it was
controlled by the Republicans -- anen -- and
t hey worked very closely together with the
Senat e.

And | thought, when | net Jess, we
wer e tal king about sone things, how
know edgeabl e he was, how concerned he was,
how committed he was, how dedicated he was.
And | thought -- and | remenber it so
distinctly, and it was probably 27 or 28 years
ago -- he, it's been said, |ooked like a
Senator, he talked |ike a Senator, he acted
li ke a Senator. He acted |ike sonmeone that
real ly cared about hinself and what he was

doi ng and how he was rel ating to people.
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You know, all of us that are in
this chanber and nany that are in governnent
can just | ook to soneone |ike Jess, who served
with such distinction for so many years. And
| have heard the litany of all the good things
that he did. And here we are, with Jess gone,
and he is now a nenory to us. But he is not a
menory in that district. He is part of al
the life in that conmunity, in that part of
the state, and he will always be renenbered

here as part of the life in the Senate.

So his famly -- | know his brother
Bill is here. | know El aine couldn't be here,
she's ill. | know his children and his

grandchi l dren, his brother, everyone wants to
be part of the | egacy of Senator Jess Present.
I, for one, have been fortunate and fee

bl essed that | had an occasion to serve so
many years with Senator Jess Present.

And to his famly, we can only keep
ext endi ng our condol ences. But when we all of
us go on to play in that bigger Legislature
that's up there, we'll all want people to
remenber us in our comunities as they today

remenber Senator Jess Present.
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Thank you, M. President.

ACTI NG PRESI DENT MEI ER: Senat or
DeFr anci sco.

SENATOR DeFRANCI SCO You know,
it's sort of an amazi ng phenonenon when you
listen to everybody speak and so nany peopl e
have said "I renmenber the first tinme | net
Jess Present.”

Thi nk about how nmany peopl e you
coul d say that about. Mst people you neet
you forget, you work with you forget, you dea
with you forget. But everyone here that's
tal ked said, "I remenber the first time |
really got to speak with and I net Jess
Present." That says vol umes about the nman he
was. Not only that he | ooked |i ke a Senator
and acted like a Senator, but he really and
truly cared for everybody he dealt wth.

| sonetinmes have occasion to get
exerci sed about issues, if no one has noticed.
And | renenber the first time | spoke on the
Senate floor, | was exercised about sonething
that probably was insignificant. And no one
seened to raise to the issue and join ny plea

for whatever it was. And | was sort of
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di sappoi nted, and |I wal ked out of the
session -- one of -- ny first session, | think
it was, session day, or naybe second.

Jess canme up to me and said, "John,
you're right." He says, "But it will be
okay." Just calmy, "It will be okay. And it
will work out.” And it was his way of telling
me that, you know, maybe | should cal m down a
bit, maybe | should handle it in a different
fashion, but that he had confidence in what |
was saying, that | was saying the right thing.
And that's the type of man he was.

And many occasions | woul d | ook
back at himand he would smle at ne, and |
know what he was thinking: It will be all
right. And that's the calmng influence that
he had on everybody, | think, in the Senate.

A wonder ful man, sonmeone we were

all proud to serve with, and soneone whose

menory will never be forgotten.

ACTI NG PRESI DENT MEI ER: Senat or
St achowski .

SENATOR STACHOWBKI : | too would

like to join in the voices about Jess Present.

| had the good fortune when | first
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got here, and for quite a few years, to have
an office right next door to Jess Present.
And it was always interesting to have the
chance to chat with himin his office. The
peopl e were wonderful, as he was. He usually
had good peopl e around him

When | first got here, also | was

on Local Government and Agriculture, and I

used to |l ook to Jess -- because when | first
got here, | didn't know a whol e | ot about
agriculture. And Jess, | would -- | would

vote with himnost of the tine. And, you
know, it's kind of strange for a Denbcrat to
say. But | knew that the one thing Jess
Present did in those two areas was do what was
best for the | ocal people. And since his
district was out in western New York and very
simlar to mne at the tinme, with the
exception of the piece of Buffalo that | had,
that | had no trouble follow ng along his
| ead, for the nobst part.

So it was good to have sonebody
i ke Senator Present to rely on, that you know
he woul d gi ve you good advice. And for those

t hi ngs, you can never thank hi m enough.
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And the fact is, |ike everybody
el se said, he just |ooked senatorial. | nean,
you know, when you first met him as everybody
said, you just had the inpression, here's
sonmebody that wal ks, tal ks, and | ooks like a
Senator. | wi sh he hadn't snoked so nuch, but
then again, I wish Aga didn't snoke so much
But you can't have everyt hing.

| just join with everybody else in
passing along to his famly that we m ss him
He has obviously left his nmark not only in his
di strict but throughout the state, and he's
certainly left his mark in all of our hearts.

ACTI NG PRESI DENT MEI ER: Senat or
Skel os.

SENATOR SKELOGS: Senat or McCee
woul d |ike to open up this resolution for
co- sponsor shi p.

"' m sure everybody would like to be
on the resolution for our good friend Jess.
If you wish not to be on the resol ution,
pl ease notify the desk.

ACTI NG PRESI DENT MEI ER: Thank
you, Senator Skel os.

As is our custom notify the desk
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if you wish not to be on the resol ution.

The question is on the resol ution.
Al'l those in favor signify by saying aye.

(Response of "Aye.")

ACTI NG PRESI DENT MEI ER: Opposed,
nay.

(No response.)

ACTI NG PRESI DENT MEI ER: The
resol ution is unani nously adopt ed.

Senat or Skel os.

SENATOR SKELGCS: If we could
return to reports of standing comittees, |
believe there's a report at the desk. | ask

that it be read.

ACTI NG PRESI DENT MEI ER: The
Secretary will read.
THE SECRETARY: By Senat or

Goodman, fromthe Conmittee on I nvestigations,
Taxati on and Governnent Operations, Senate
Bill 6231, by Senator Vol ker, an act to anend
t he Tax Law.

Senate bill reported direct to
third reading.

ACTI NG PRESI DENT MEI ER: W t hout

objection, the bill will be reported directly
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to third reading.

Senat or Skel os.

SENATOR SKELGCS: M. President,
if we could take up the noncontroversia

cal endar at this tine.

ACTI NG PRESI DENT MEI ER: The
Secretary will read the noncontroversia
cal endar.

THE SECRETARY: Cal endar Nunber

3, by Senator LaValle, Senate Print 1197, an
act to amend the Executive Law, in relation to
popul ati on requirenents.

ACTI NG PRESI DENT MEI ER: Read t he
| ast section.

THE SECRETARY: Section 2. This

act shall take effect inmrediately.

ACTI NG PRESI DENT MEI ER: Call the
roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes, 55.
ACTI NG PRESI DENT MEI ER: The bi |
i s passed.
THE SECRETARY: Cal endar Nunber

14, by Senator Marcellino, Senate Print 5401,

an act to anmend the Environnental Conservation
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Law, in relation to increasing the penalties.
ACTI NG PRESI DENT MEI ER: Read t he
| ast section.
THE SECRETARY: Section 2. This

act shall take effect on the first day of

Novenber .
ACTI NG PRESI DENT MEI ER: Call the
roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes, 55.
ACTI NG PRESI DENT MEI ER: The bi |
i s passed.
THE SECRETARY: Cal endar Nunber

15, by Senator Johnson, Senate Print 5916A, an
act to anmend the Environnental Conservation
Law, in relation to extending the expiration
of the authority.

ACTI NG PRESI DENT MEI ER: Read t he
| ast section.

THE SECRETARY: Section 2. This
act shall take effect inmmediately.

ACTI NG PRESI DENT MEI ER: Call the
roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 55.
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ACTI NG PRESI DENT MEI ER: The bi |
i s passed.

THE SECRETARY: Cal endar Nunber
17, by Senator Kuhl, Senate Print 2765, an act
to anend the Hi ghway Law, in relation to the
tenporary di sconti nuance.

ACTI NG PRESI DENT MEI ER: Read t he
| ast section.

THE SECRETARY: Section 2. This

act shall take effect inmrediately.

ACTI NG PRESI DENT MEI ER: Call the
roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 55.

ACTI NG PRESI DENT MEI ER: The bi |
i s passed.

SENATOR SKELGCS: M. President.

ACTI NG PRESI DENT MEI ER: Senat or
Skel os.

SENATOR SKELCS: If I could
interrupt just for a nonment, there will be a

neeting of the Crine Victins, Crine and
Corrections Conmittee in the Majority
Conf erence Room

ACTI NG PRESI DENT MEI ER: There
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will be a neeting of the Crine Victins, Crine
and Corrections Conmttee inmediately in the
Senate Majority Conference Room

The Secretary will continue to
read.

THE SECRETARY: Cal endar Nunber
18, by Senator Rath, Senate Print 2948, an act
to anend the Vehicle and Traffic Law, in

rel ati on to mandat ory suspensi on.

SENATOR DOLLI NGER: Lay it aside,
pl ease.

ACTI NG PRESI DENT MEI ER: Lay the
bill aside.

THE SECRETARY: Cal endar Nunber

26, by Senator Vol ker, Senate Print 809, an
act to anmend the Penal Law, in relation to
aggravat ed harassnent.

ACTI NG PRESI DENT MEI ER: Read t he

| ast section.

SENATOR MONTGOMVERY: Lay it
asi de.

ACTI NG PRESI DENT MEI ER: Lay the
bill aside.

THE SECRETARY: Cal endar Nunber

28, by Senator Wight, Senate Print 1232A, an
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act to anmend the Penal Law, in relation to
i ncl udi ng possessi on.

ACTI NG PRESI DENT MEI ER: Read t he
| ast section.

THE SECRETARY: Section 3. This

act shall take effect on the first day of

Novenber .
ACTI NG PRESI DENT MEI ER: Call the
roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes, 55.
ACTI NG PRESI DENT MEI ER: The bi |
i s passed.
THE SECRETARY: Cal endar Nunber

30, by Senator Padavan, Senate Print 2005, an
act to anmend the Penal Law, in relation to the
di sposal of allegedly stolen notor vehicles.

ACTI NG PRESI DENT MEI ER: Read t he
| ast section.

THE SECRETARY: Section 2. This
act shall take effect on the first day of
Novenber .

ACTI NG PRESI DENT MEI ER: Call the
roll.

(The Secretary called the roll.)
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THE SECRETARY: Ayes, 55.

ACTI NG PRESI DENT MEI ER: The bi |
i s passed.

THE SECRETARY: Cal endar Nunber

45, by Senator Alesi, Senate Print 4367, an
act to anmend the State Administrative
Procedure Act, in relation to job inpact
st at enent s.

ACTI NG PRESI DENT MEI ER: Read t he
| ast section.

THE SECRETARY: Section 9. This

act shall take effect inmrediately.

ACTI NG PRESI DENT MEI ER: Call the
roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes, 55.
ACTI NG PRESI DENT MEI ER: The bi |
i s passed.
THE SECRETARY: Cal endar Nunber

56, by Senat or Skel os, Senate Print 587B, an
act to amend the Donestic Relations Law, the
Fam |y Court Act, and the Judiciary Law, in
relation to aiding parents.

ACTI NG PRESI DENT MEI ER: Read t he

| ast section.
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SENATOR DOLLI NGER: Lay it aside.

ACTI NG PRESI DENT MEI ER: Lay the
bill aside.

Senat or Skel os, that conpletes the
readi ng of the noncontroversial cal endar.

SENATOR SKELGCS: If we could take

up the controversial cal endar, please.

ACTI NG PRESI DENT MEI ER: The
Secretary will read the controversia
cal endar.

THE SECRETARY: Cal endar Nunber

18, by Senator Rath, Senate Print 2948, an act
to anend the Vehicle and Traffic Law, in
relati on to mandat ory suspensi on.

ACTI NG PRESI DENT MEI ER: Read t he
| ast section.

THE SECRETARY: Section 2. This

act shall take effect on the first day of

Novenber .
ACTI NG PRESI DENT MEI ER: Call the
roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes, 55.
ACTI NG PRESI DENT MEI ER: The bi |
i s passed.
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THE SECRETARY: Cal endar Nunber
26, by Senator Vol ker, Senate Print 809, an
act to anend the Penal Law, in relation to

aggravat ed harassnent.

SENATOR SKELGCS: M. President.

ACTI NG PRESI DENT MEI ER: Senat or
Skel os.

SENATOR SKELGCS: | believe

Senator Duane is at a commttee neeting right
now, and he's asked if we could tenporarily

| ay asi de Senator Vol ker's bill and ny bil
until he returns so he can debate the bills.
So we certainly will extend himthat courtesy.

ACTI NG PRESI DENT MEI ER: Al 'l
right.

Senator Skelos, that is the entire
controversial calendar, if we tenporarily |ay
t hose asi de.

SENATOR SKELGCS: Is there any
housekeepi ng at the desk?

ACTI NG PRESI DENT MEI ER: No,
there is not.

SENATOR SKELCS: Vel |, then,
we'll stand at ease pending the return of

Senat or Duane.
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ACTI NG PRESI DENT MEI ER: Al 'l
right.

Both bills will be tenporarily laid
aside, and the Senate will stand at ease.

(Wher eupon, the Senate stood at

ease at 4:02 p.m)

(Wher eupon, the Senate reconvened

at 4:16 p.m)

SENATOR SKELGCS: M. President.

ACTI NG PRESI DENT MEI ER: Senat or
Skel os.

SENATOR SKELGCS: If we could

return to the controversi al cal endar now -

Senat or Duane is back fromthe conmttee

neeting -- and call up Cal endar Nunber 26,

Senate 809, by Senator Vol ker.

ACTI NG PRESI DENT MEI ER: The

Secretary will read Cal endar Nunber 26.

THE SECRETARY: Cal endar Nunber

26, by Senator Vol ker, Senate Print 809,

an

act to anend the Penal Law, in relation to

aggravat ed harassnent.

ACTI NG PRESI DENT MEI ER: Senat or

Duane.

SENATOR DUANE: Expl anati on,
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pl ease.

ACTI NG PRESI DENT MEI ER: Senat or
Vol ker, an expl anati on has been request ed.

SENATOR VOLKER: Certainly.

M. President, this is a rather
sinple bill. 1t adds to a |legislation that
was passed in the |last couple of years and
signed into | aw which would set up a class E
felony for aggravated harassnent of an
enpl oyee by an i nmate or enpl oyee of the
Parol e Departnent and the O fice of Mental
Health. It would add the Probation Depart nent
to those provisions.

And currently, if an inmate, with
intent to harass, annoy, threaten or alarm an
enpl oyee of the Division of Parole or Ofice
of Mental Health, caused the enployee to cone
into contact with blood, sem nal fluid, urine,
or feces by throwing this material, then that
person could be subject to a class E fel ony,
which is the | owest-1evel felony.

And as | say, this would add the
Probation Departnment to that group.

SENATOR DUANE: Wul d the sponsor

yield to sonme questions?
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SENATOR VOLKER: Sure.

ACTI NG PRESI DENT MEI ER: Senat or
Vol ker, do you yield for some questions?

SENATOR VOLKER: Certainly.

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DUANE: Thank you very
much. Through you, M. President.

In this legislation, are we | ooking
into the thoughts of the inmate in terns of
what he's -- what the plan of his action is in

throwi ng feces?

SENATOR VOLKER: No, we're not.
It doesn't matter what -- really what his
thought is. [It's -- the intent when nateri al

is thrown at a person really is the criteria.

And | et ne point out, in keeping
with last year's debate on this, Senator, that
this is the I owest-level felony there is. And
these are inmates. And one of the things
that's been said is that maybe we shoul d nake
it a m sdemeanor.

The problemw th maki ng fel ons
subject to m sdeneanors is it doesn't work

very well. If you' re going to charge or give
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acrine to a person who's al ready convicted of
a felony, you al nost have to have a fel ony.
And this is the | owest-Ilevel felony.

The reason |'mpointing that out to
you is | know that was part of the discussion
| ast year. One of the things about New York
City that we learned is if you charge a
m sdeneanor in New York City, that's like -
it just doesn't work, because people don't pay
attention until you nmake it a felony.

So the answer is no, it's not a
matter of thought, it's a matter of action.
And the intent is shown by the action.

SENATOR DUANE: I f the sponsor
woul d continue to yield.

SENATOR VOLKER: Sure.

ACTI NG PRESI DENT MEI ER: Senat or
Vol ker, do you continue to yield?

SENATOR VOLKER: Why, certainly.

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DUANE: "' m going to put
out a scenario and ask what woul d happen under
this |egislation.

If an inmate threw his feces and
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hit either just a nenber of the public who
happened to be in the probation office or
anot her inmate, the penalty would be less; is
that correct?

SENATOR VOLKER: That's true. It
woul d probably be considered to be harassnent,
whi ch woul d be a violation. But the chances
of that happening are very slim

Maybe another inmate, that's
possi ble. Although the penalty for that m ght
be even greater than a class E felony, if you
know what | nean.

But what we're trying to do here is
deal with people that come in contact with
inmates on a regular basis. | alnbst got into
this category nyself on several occasions.
Once | did duck, in fact, and -- and avoi ded
t he enbarrassnment of that when | was in a
security cell

But the answer is yes, generally I
suppose if it would happen, it would be sinple
harassnment. Wat we're trying to do is to
deal with this kind of a situation and nmake it
a nore severe punishnent to avoid it from

happeni ng.
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SENATOR DUANE: I f the sponsor
woul d continue to yield, M. President.

SENATOR VOLKER: Sure.

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DUANE: W are sayi ng,

t hough, through this legislation that certain
cl asses of people do need speci al

protection -- for instance, people who work as
probation officers.

SENATOR VOLKER: Speci al
protection? | think what we're saying is that
people that are likely to come in contact with
the types of people we're classifying -- not
t hought, by the way. W're classifying actua
actions and trying to deter their actions.

And that's what -- because the other people
are not likely to even cone in contact with
them And that's why we're doing this.

SENATOR DUANE: Through you, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: Senat or
Vol ker, do you continue to yield?

SENATOR VOLKER: Yes.

ACTI NG PRESI DENT MEI ER: The
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sponsor Yyi el ds.

SENATOR DUANE: But we are
creating a special penalty for a speci al
category of crime to a special group of
peopl e.

SENATOR VOLKER: Not a speci al
category of crime. W' re creating a special
penalty for people who are likely to conme in
contact with people who are already fel ons and
who may create a problemthat -- you might, by
the way, say that if there were people of any
di fferent groups that canme to the prison
system That doesn't happen. W' re talking
about people that actually conme in contact
with these people.

And | know what you're getting at,
Senator, but it's an entirely different issue.

But the answer is yeah, they're a
special class, all right. They're the class
that actually goes into these types of
situations and is conpelled, in a sense, by
law to do it. And therefore, we're trying to
protect themfromthis kind of harassnent.

SENATOR DUANE: Through you, M.

Pr esi dent .
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ACTI NG PRESI DENT MEI ER: Senat or
Duane, are you asking Senator Vol ker to
continue to yield?

SENATOR DUANE: Yes, please.

ACTI NG PRESI DENT MEI ER: Senat or
Vol ker, do you continue to yield?

SENATOR VOLKER: Sure. Sure.

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR DUANE: Thank you.

| acknow edge that what nmay | ook
like apples to nme may | ook |ike oranges to the
sponsor. But if we can create a speci al
cat egory protecting probation officers, then
"' mwonderi ng how the sponsor feels about the
situation |I'm about to put out.

Just this past year, at Skidnore
Col l ege, there was a hate crine incident in
whi ch feces were sneared on the car of a
student who was perceived to be a | eshian.
And |'mwondering why it is that we are not

protecting themfromthis kind of incident.

SENATOR VOLKER: Senator, | don't
think that you can categorize -- and | don't
think you should categorize graffiti -- and
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that's part of the problemw th the so-called
hate crimes, is the federal people use
graffiti as a hate crinme, which is why the
nunbers on hate crimes | ook bigger than they
really are.

Senator, | think everyone should be
protected. But unfortunately, there are sone
peopl e that have been involved in the
bi as-crime issue that don't believe that. And
| think that's -- that's a problem

But, Senator, it's a big difference
bet ween actually throwi ng sonmething that could
be very harnful to sonmebody and indicating
sonmet hing that may even be a joke, by the way.
Al'though | don't think it is a joke, but sone
people think it is. Because as you know,
graffiti in certain places is used for al
sorts of things. To harass, annoy, yeah,
maybe. But also to, in nmany ways -- and
that's where the thought comes in, because in

that case | suppose you woul d have to use

t hought .

Throwi ng stuff directly at a person
is not -- it doesn't take any thought. It is
a-- and it can be a serious problem in any
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case.

So | think the answer is it is a
different situation. And | think, frankly,
you coul d argue that naybe there should be a
hi gher penalty for anybody that's in that kind
of situation that you tal k about.

But we have had sonme difficulty in
getting people in the other chanber to raise
the penalty for graffiti for years. This
house has passed | egislation for years and
have had great difficulty with that, just as
we've had great difficulty with assault, with
upgrade of assault and a whol e series of other
areas. That could be used, by the way, and
you could argue, to protect sone of the very
i ndi vidual s that you would |like to protect.

SENATOR DUANE: Thank you, M.
President. On the bill.

ACTI NG PRESI DENT MEI ER: Senat or

Duane, on the bill.

SENATOR DUANE: Thank you very
much.

| believe that throughout the
session this year we'll just have a -- you

know, a huge nunber of feces and urine bills.
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And |'ve raised the issue of trying to conbine
themall into one big omibus feces and urine
bill so that we don't have to go through them
bill by bill. That's not really under ny
control, so we'll just have to see them cone
forward as they cone forward.

But in a legislative body where we
debate issues |ike the throwi ng of feces -
which | also believe is a nental health issue
and not a crimnal justice issue and should be
| ooked at in a nental health |light and not a
crimnal justice light, that we debate those
i ssues. And | ast year we debated the issue of
Buster's Law, which | was for, because | think
it's aterrible thing to torture ani mal s.

But | also think that it's a
terrible thing to commt hate crinmes agai nst
human bei ngs based on their religion,
ethnicity, sexual orientation, et cetera, and
that if we can debate throwi ng of feces and
urine at different categories of enployees, we
could certainly have a debate on this fl oor
about a bias-crines, hate-crines bill.

Thank you, M. President.

ACTI NG PRESI DENT MEl ER: Senat or
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Mont gonery.

SENATOR MONTGOVERY: Yes. M.
President, | would Iike to ask if the sponsor
woul d yield for a couple of questions.

SENATOR VOLKER: Sure.

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR MONTGOVERY: Thank you,
Senat or Vol ker.

| just wanted to ask you, one, how
many cases are we tal king about? Do we have
sorme record of how frequently this occurs in
the 69 or 70 facilities throughout the state?

SENATOR VOLKER: | really don't,
Senator. But | do know, and from persona
experience, that it happens. And | think
there are several Senators here, by the way,
who can attest to that, because we've been
witness to it.

W are told that, unfortunately -
and quite a bit of it, by the way, is in the
secured areas; that is, the |ocked -
keep-1 ocked areas. But it happens
occasionally, and it's just sonething that has

created sone concern.
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And this bill didn't cone,
obviously, just fromnme. It cane because the
Probati on Departnment has asked for it and
because sonme of their people apparently have
been subjected to it.

| don't think it's in epidemc
proportions, but I think it's something which
is comon enough to create a problem and that
we're trying to deal with that problem

SENATOR MONTGOMVERY: And it does
not happen in the context of an inmate or an
inmate who is now on parole, it happens only

in the facilities?

SENATOR VOLKER: This is only a
facility bill. It has nothing to do with -
SENATOR MONTGOMVERY: So these are

probati on people who go into the facilities.

SENATOR VOLKER: Yes. Exactly.
SENATOR MONTGOMVERY: Last year,
think | ast session, | believe it was, or

probably a nunber of sessions prior, we did

| egi slation which in fact extended the tinme of
a person who was already incarcerated if there
was anot her charge agai nst them

How woul d that -- what would that
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mean to -- based on this bill, to an inmate is
charged with this particular -

SENATOR VOLKER: Vel |, Senator,
actual ly, that |egislation, whether we did
that or not, it wouldn't matter. This -- if
you are convicted of a class E felony,
what ever your -- the charge is agai nst you,
what ever, you know, your sentence is, that
woul d be added on to your sentence.

O course, the judge could -- |
suppose the judge could run it concurrently.
And the reason for that, by the way, would
be -- | don't have to tell you that that would
i mpact on your parole.

The previous |egislation would not
really matter. This bill is what matters. |If
this becane | aw, then a person who is
convicted of this action would be subject to
an additional sentence which could be run
concurrently, depending on the judge, or could
actually be run consecutively, which would
nmean, obviously, that that would extend the
prison termof that person who was in jail

SENATOR MONTGOMVERY: M.

President, | have to accept Senator Vol ker's
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expl anation. However, it was ny understandi ng
that it could not run concurrently, based on
the legislation that we passed. But |'m not
goi ng to question that.

| have anot her kind of question,
however -

ACTI NG PRESI DENT MEI ER: Senat or
Vol ker, do you continue to yield?

SENATOR VOLKER: Yes.

ACTI NG PRESI DENT MEI ER: Senat or
Vol ker vyi el ds.

SENATOR MONTGOVERY: Thank you.

Senat or Duane asked about what the
inmate m ght be thinking. [It's ny
under st andi ng, based on the statistics of the
DOCS conmi ssioners, that somewhere between 20,

25 percent of the inmates in our facilities

could be classified as nentally ill. [If that
is in fact the case -- and we have al so
included in your -- in this bill it includes
i nmat es or respondents -- which, as defined in
this bill, nmeans a juvenile in a secure
facility.

SENATOR VOLKER: M1 hmm

SENATOR MONTGOVERY: So we're
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tal ki ng about teens as well as older adults
who are in those facilities. Many of whom

may, very possibly, be nmentally ill.

SENATOR VOLKER: Mm hnm
SENATOR MONTGOVERY: So the
| egislation is not, in fact, to try to -- to

provi de some sense of a way of treatnent for
mental illness but, rather, sinply to add on
an additional nunber of years of

i ncarceration; is that -

SENATOR VOLKER: No. |If the
person is actually mentally ill -- although if
they're officially nentally ill, | don't think

that's what Corrections is saying.

Corrections is saying if they have sonme nental
i1l ness, that doesn't necessarily nean -
because if they're actually nmentally ill, they
shouldn't be in the corrections facility to
start with.

But you cannot convict soneone -
this is statute. |If the person is found to be
mental ly i nconpetent or nentally ill, you
can't convict themof anything in this state.
So this bill, although it's a class E

felony -- 1'll be the first to admt to you, |
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guess it's one of the problenms. |f sonebody
is arrested for this, obviously in prison, and
it's found that the person is nmentally ill,
you can't convict them Because our |aw would
take care of that.

So we're not tal king about people
who, if they're declared to be nmentally ill,
then they' Il have to have nental treatnent.
And I'll be the first to admt to you that
that's a problem Because we do have nenta
facilities connected with our prisons now, and
in fact people are treated as part of those
facilities.

So -- and the question was asked of
nme, what happens if sone of those people throw
something? Well, it's a big problem because
| don't know how -- you probably coul dn't
convict them But at |east you have the
threat of it there.

But for those people who are
either -- | wouldn't say nentally ill, because
if they're nentally ill, officially nmentally
ill, they probably shouldn't be in that prison
to start with. But even nentally deficient

people, or with sone sort of nental illness,
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in all honesty the likelihood of ever
convicting themis virtually nil, because
certainly that woul d be a defense.

SENATOR MONTGOVERY: Thank you.

M. President, briefly, on the
bill.

ACTI NG PRESI DENT MEI ER: Senat or
Mont gonery, on the bill.

SENATOR MONTGOVERY: I want to
t hank Senat or Vol ker for his patience.

| just want to say that | think
Senator Vol ker's vision of the crimna
justice systemand the prison systemis the
i deal situation which we would all hope that
exi sts, but we all, on the other hand, know
that it does not exist. And unfortunately,
there are a large nunber -- there's a |large
percentage of inmates who are in fact nentally
i1l -- though they may be crimnally nmentally
ill, they are. And especially as it relates
to young peopl e.

And we know that we are seeing nore
and nore young peopl e, young nen and wonen,
going into prison at the age of 16, 17, 18,

faced with possible life inprisonnent or very
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|l ong prison terns. And obviously it nust be
very difficult to maintain sanity and to
mai ntai n self-control and discipline if you
are a 17-year-old, young, primarily
African-Anerican or Latino nmale faced with an
ext ended sentence based on a bad judgnent that
you nade when you were out.

And so certainly |I don't want
Senat or Vol ker or any other person to be
confronted with having feces or urine or
anything else thrown in their face. But I
certainly -- |1 don't want to -- | cannot
support this legislation because it doesn't,
in nmy mnd, speak to what the problemreally
is that drives this kind of behavior. And
until we do that, this bill really is not
going to help us.

So -- and | would urge that ny
col | eagues who have any sense of consci ousness
about what is happening in the penal systemin
our state and across the nation, | would urge
themto join ne in voting no on this
| egi sl ati on.

Thank you, M. President.

ACTI NG PRESI DENT MEl ER: Senat or

Candyco Transcri ption Service, Inc.




207

Schnei der man.

SENATOR SCHNEI DERVAN: Thank you,
M. President. Through you, | have a coment
for the sponsor, if he'll yield graciously to

one nore thing.

ACTI NG PRESI DENT MEI ER: Senat or
Vol ker, will you yield?

SENATOR VOLKER: Certainly.

ACTI NG PRESI DENT MEI ER: The

sponsor Yyi el ds.

SENATOR SCHNEI DERMAN: | mean,
support this legislation. 1 was very
concerned in your colloquy wth Senator Duane,
t hough, about -- because | do believe we are
going to address the issue of bias-related
violence this session. | hope we will. |
believe we wll.

And | just hope that -- | don't
know that | heard you correctly, but | think
that vandalismgenerally and graffiti in
particul ar are anong the worst kinds of hate
crinmes, because the punishnment is so |ight.
And | would urge you to |l ook at the situation
we're faced with in New York City, in Brooklyn

and Queens, where we have Catholic statues,
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statues of saints being decapitated and
defaced. |It's a conpletely different kind of
crime fromhaving a fraternity prank where you
go do sonmething to the statue of Horace

Greel ey or Teddy Roosevelt, to decapitate a
statue of a saint and | eave a note saying "The
Pope is Satan."

And |'d urge you that vandalism and

graffiti are -- do belong in a
bi as-rel ated-viol ence bill, and | hope that
you will bring that through the commttee and

to the floor this year, and | hope that wl|
be init.
SENATOR VOLKER: M. President,

can | just respond to that?

ACTI NG PRESI DENT MEI ER: Senat or
Vol ker .

SENATOR VOLKER: M. President,
very quickly, 1 don't think we need a
bi as-related crine bill to do that.

The point | was trying to make is
that, on behalf of Senator Maltese, Senator
Padavan, nyself, and a nunber of people who
have been sponsoring graffiti bills here for

years, you know, whether it's bias or whatever
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the real reason for it is, it's outrageous.

And | agree with you, | think it's
time that we did sonething about that. The
problemis not then -- and | don't -- you
know, |I'm not one of those people that points
around and plays ganes with issues. But the
fact is the fact. And that is, | agree with
you 100 percent that | think it's outrageous
what is going on with certain of the vandalism
that's going on and the graffiti. And | think
we shoul d upgrade the penalties for that in
general, because | think that's the way to
deal with it.

The problemis -- the problemwith
bias crime al ways has been and renmins the
t hought - police kind of thing, and you' re going
to get into all kinds of problens. But I
don't want to argue that issue.

But I'"'mgoing to say to you that |

totally agree with you. 1'mnot going to tel
you that the graffiti -- and those bills, by
the way, are conming. |[|'ll guarantee you.

Because we pass them every year, but we have a
devil of a problemw th getting themthrough
the Assenbly.
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ACTI NG PRESI DENT MEI ER: Read t he
| ast section.

THE SECRETARY: Section 2. This
act shall take effect on the first day of
Novenber .

ACTI NG PRESI DENT MEI ER: Call the
roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes, 54. Nays,
2. Senators Duane and Montgonery recorded in
t he negati ve.

ACTI NG PRESI DENT MEI ER: Senat or
Duane, why do you rise?

SENATOR DUANE: Thank you, M.
Presi dent .

I was wondering if | could be
recorded in the negative on S2948 and S4367.
| was out of the chanber when they cane up.
Due to the | argesse of this body, | was
permtted to do that, so -

ACTI NG PRESI DENT MEI ER: Senat or
Duane, we have Senate 2948. \Wat was the
ot her, please? 43 -

SENATOR DUANE: 4367 .

ACTI NG PRESI DENT MEI ER: Thank
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you, Senator.

Wt hout objection, Senator Dua
will be recorded in the negative on Senat
Bills 2948 and 4367.

The Secretary will continue to

r ead.

ne

e

THE SECRETARY: Cal endar Nunber

56, by Senat or Skel os, Senate Print 587B,
act to anmend the Donestic Rel ations Law,
Fam |y Court Act, and the Judiciary Law.

SENATOR PATERSON: Expl anat i
pl ease.

ACTI NG PRESI DENT MEI ER: Sen
Skel os, an expl anation has been requested

SENATOR SKELGCS: Thank you,
Presi dent .

This bill, which passed the Se
on the noncontroversial cal endar in 1998,
wi th one negative vote -- Senator Duane -
1999, is introduced at the request of the

Ofice of Court Administration, to create

statewi de programto permt -- and | underline

the word "permt" -- trial judges to prov

an

t he

on,

at or

M.

nat e

and

- in

a

i de

parents with information and education, as

t hey proceed through their separation and
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di vorce, on how it may inpact children and
al so what they can do to help their children
t hrough this process.

A board will be set up to devel op
curricula for parental education and awar eness
progranms, to certify such progranms, and to
assure their continuing quality and

ef fecti veness.

ACTI NG PRESI DENT MEI ER: Senat or
Pat er son.

SENATOR PATERSON: Thank you, M.
President. |f Senator Skelos would yield for

a few questions.

SENATOR SKELCS: Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
Senat or vyi el ds.

SENATOR PATERSON: Thank you, M.
Presi dent .

The Parental Education Awareness
Board whi ch has been set up includes nenbers
of the -- it has an appoi ntnent by the
Speaker, the Majority Leader, the presiding
judge of the Court of Appeals, but does not

have any provision for appointnments by either
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of the Mnorities in the Legislature.

| wonder if Senator Skel os would
kind of think that over before the bil
finally gets passed.

SENATOR SKELCS: Vell, this
was -- | guess the Ofice of Court
Admi nistration felt that 13 board nenbers

woul d be sufficient.

SENATOR PATERSON: Thank you, M.
President. |f the Senator would continue to
yi el d.

ACTI NG PRESI DENT MEI ER: Senat or

Skel os, do you continue to yield?

SENATOR SKELCS: Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
Senat or vyi el ds.

SENATOR PATERSON: Vel |, one
point I would make, Senator, is right nowit
probably would -- of the 13 board nenbers, it
woul d provide for equal representation, since
the two najor parties in New York State are in
the majorities in the two houses.

But if there were ever to be a

change and you had one party controlling both
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houses, then the 13 board nenbers woul dn't
really in any way reflect the opinions that
m ght be felt at |east by voters around the
entire state. And so that's why we thought
t hat -

SENATOR SKELCS: I think the -
if you read the legislation in ternms of the
type of individuals that we're | ooking to have
on this board, | think their desire would be
to come up with a curriculumthat woul d be
positive in terns of educating children as
they go through the very difficult process of
their parents getting divorced.

SENATOR PATERSON: Very good,
Senat or .

A question that | have related to
t he actual choice that one m ght have to nake
about these mandatory cl asses. For instance,
if the person is also nandated federally to
attend classes or to work as, say, part of a
wor kf are program a nunber of these
i ndi vidual s that would qualify could
theoretically be in that situation.

How do they make t he choi ce between

the classes that the court is nandating that
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they take and the fact that they could | ose
basically their jobs if they don't go to them
under the workfare progranf

SENATOR SKELCS: I think what
we're mssing with this legislation is the
fact that discretion is given to the judge.
There's a great deal of discretion provided to
j udges when we deal with child custody,
with -- during a separation or a divorce
proceedi ng.

And | believe that the judges that
we have in this state would use this
di scretion wi sely, not to hurt any one
i ndi vidual , but rather to ook at what is in
the best interests of the children that we're
all trying to protect.

SENATOR PATERSON: Thank you,
Senat or .

M. President, if Senator Skel os
woul d continue to vyield.

SENATOR SKELCS: Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
Senat or vyi el ds.

SENATOR PATERSON: Rel ated to the
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judicial discretion that you just nentioned,
how far-reaching is the discretion when it
comes to the parental education classes

where -- particularly in cases of donestic

vi ol ence, there m ght be some apprehensi on on
the part of the victim-- who we would presune
to be the woman -- about attending the sane
class with the victim zer, who in many
respects, because of their |osses in other
court proceedi ngs, according to a nunber of
statistics that have been garnered through
study of these types of situations, that it's
the contact and the counseling that the
perpetrator is actually seeking by even
wanting to cone to sone of these cl asses,
wher eas the individual who was previously
victimzed is in a sense being further
subjected to confrontation with the sane

i ndi vidual that they escaped from by

di vor ci ng.

SENATOR SKELGCS: Wl l, on page 2
of the legislation | think it does handl e that
by sayi ng they woul d not necessarily be
required to attend these courses. And again,

we're using the discretion of the judge.
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SENATOR PATERSON: Thank you.

Fi nal question, if Senator Skel os

woul d be willing to yield.

SENATOR SKELCS: Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The

Senat or vyi el ds.

SENATOR PATERSON: But it's
exactly the judicial discretion that |I'm
somewhat worried about, Senator. Because in
t hese particul ar cases, what we have installed
into the legislation is a punitive action, one
that actually seeks to dimnish the
opportunity of one of the parties if they
don't attend these cl asses.

And | wondered that giving that
kind of teeth to this legislation -- in other
words, if you wanted to leave it to the
judge's discretion exactly what to do, that's
one thing. But here there's a deliberate
attenpt to install an action that would inure
to the detrinment of one of the parties if they
don't attend the classes, when the reason that
they mi ght not attend the classes is the exact

same reason why they sought a divorce.
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SENATOR SKELGCS: Again, this is
di scretionary on the part of the judge.

SENATOR PATERSON: Thank you,
Senat or Skel os.

M. President, on the bill.

ACTI NG PRESI DENT MEI ER: Senat or
Pat erson, on the bill.

SENATOR PATERSON: The best
interests of the child is probably an
expression nost used in a variety of
jurisdictions -- and one that's even being
pl ayed out on our national scene right now -

t hat often accommodates the needs, even on
bot h sides, of the agendas of i ndividuals,
nore so than really what the actual best
interests of the child is. And sonetines it's
hard to determ ne what the best interests are.

And | ast year Senator Duane was the
only nenber of this chanber to vote agai nst
the bill, but he pointed out and really made
me think about this whole situation where we
i npose certain actions on parties who have
al ready been through a very, very difficult
period in their lives. Putting them under

this kind of stress and tension mght in nmany
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ways nmove to the detrinment of the same
children whose benefit it is that we seek to
prot ect .

And so | really am just adnoni shing
all of ny colleagues that by voting for this
| egi slation, our intention my be to actually
heal the situation, but in many respects, and
if you talk to the National O ganization of
Wnen and talk to some of the wonmen that have
been involved in these types of situations, it
often further subjects themto really sone of
the sane m streatnent that put themin the
position of having to break up their marriages
in the first place.

Children certainly -- are certainly
in need of a functioning relationship between
their parents when their parents separate.
Those are always the best situations. The
nost desirous would be that the parents not
separate at all. But if the circunstances of
life cone to pass that that is the best end to
a particular situation, then we hope that as a
governnment that we would display the sanme type
of sensitivity toward these individuals that

we ask of themwhen it applies to their
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chi I dren.

ACTI NG PRESI DENT MEI ER: Senat or
Oppenhei ner .

SENATOR OPPENHEI VER: | have
simlar problens with this bill. | guess

maybe | wasn't in the chanber when it cane up
| ast year, because | think |I probably would
have voted against it at that tinmne.

| al so have a concern about having
a board that has 13 nenbers, seven of which
are appointed by the Governor. | think there
could be a nore even distribution between the
courts and the Legislature and the Executive.

The discretion of the judge is also
of concern to ne. It's not that | don't
believe that the intentions are probably good,
totry and alleviate the fear of children in a
di vorce setting. But it's -- the possibility
that there would be punitive nmeasures agai nst
one party because they couldn't appear and the
judge is the sole discretion here, it's -- it
IS a concern.

And it is a concern also that
peopl e who are seeking a divorce, they really

haven't done anythi ng agai nst society.
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They' ve not conmited a crinme. | mean, for
themto be told that they nust participate in
sonet hing, court-ordered, it nmakes it sound
like there's been a crine conmtted here.
think it's punitive even though, as | said, I
think the alleviating of children's fears is
good.

If this was offered as some kind of
a comunity service rather than a
court-appointed -- | think it would be much
nore acceptable to me. But 1'Il be voting no,
even though | do understand that there are
certain values that you are trying to uphold

here that are good.

ACTI NG PRESI DENT MEI ER: Senat or
Mont gonery.

SENATOR MONTGOMVERY: Yes, M.
President. | would just like to ask the

sponsor if you would yield for a couple of -

ACTI NG PRESI DENT MEI ER: Senat or
Skel os, do you yield for a question?

SENATOR SKELCS: Yes.

ACTI NG PRESI DENT MEI ER: The
Senat or vyi el ds.

SENATOR MONTGOVERY: Yes, thank
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you.

Senat or Skel os, on this -- on page
2 of the bill, line -- starting at line 33, it
states "In the event that a person who is
required to attend a parental education and
awar eness programfails to do so or fails to
conpl ete such a program the court may
consi der that as a relevant factor when
det erm ni ng whether the person is acting in
the best interests of the children, or (B) may
stay any relief to which such a person may
ot herwi se be entitled in the underlying action
or proceeding until such tine as the person
conpl etes the program or (C) takes such other
action as may be authorized by [ aw. "

My question to you is, what does it
nmean to stay any relief to which the person
may ot herwi se be entitled, and what are the
ot her possible actions authorized by | aw that
a judge may take agai nst a person who is
unabl e to conplete or participate in this
awar eness progran? Is this not mandatory?

Does this -- do these -- does this
section of the legislation indicate that it is

in fact mandatory? And, if so, if a person

Candyco Transcri ption Service, Inc.




223

does not do it, what do they | ose and what
ot her actions are authorized by | aw?

SENATOR SKELGCS: Wl |, again,
this is in the discretion of the judge. And
there will be a curriculumthat's established
by the board. If the judge feels that that is
the best interests of the children, to have
the parents attend this course, then, for
exanple, if a father who has visitation rights
refuses to attend, the judge can say, "You
| ose your visitation rights until you attend
this course.”

And it could be taken into account,
as so many things can be taken into account,
as to what is the best interests of the child.

SENATOR MONTGOMVERY: What does it
say to any financial issues related to the
underlying case, which is the divorce?

SENATOR SKELGCS: Nunber one, it
woul dn't be child support. But it could be
tenporary alinmony or tenporary support.

SENATOR MONTGOMVERY: \%%
assunption is the underlying action is a
di vorce. The divorce involves children.

SENATOR SKELOGS: Ri ght.
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SENATOR MONTGOVERY: And t he
di vorce al so, since it involves children
woul d automatically -- ny assunption is
naturally woul d invol ve financial support for
the children.

SENATOR SKELCS: Yes.

SENATOR MONTGOVERY: My question
to you is, is that part of what is considered
to be relief to which you woul d ot herwi se be
el i gi bl e?

SENATOR SKELCS: No. And it's
not the intent of OCA. It's certainly not the
i ntent of the sponsor.

SENATOR MONTGOMVERY: And ot her
actions we're not -- these are -- this is
solely at the discretion of the judge, making
t he deci si on?

SENATOR SKELCS: Yes.

SENATOR MONTGOMVERY: My | ast
question, M. President, through you -

ACTI NG PRESI DENT MEI ER: Senat or
Mont gonery, do you wi sh Senator Skelos to
yi el d?

SENATOR MONTGOVERY: Yes. Yes, |
do.
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ACTI NG PRESI DENT MEI ER: Senat or
Skel os, do you yield for a question?

SENATOR SKELCS: Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR MONTGOVERY: Senat or

Skel os, Senator Qppenhei mer has tal ked about

t he Governor havi ng seven appoi ntees. | want
to ask you -- and | raised this in the
committee, | raise it again with you -- that

t he Governor has seven appoi ntnents, the
Legi sl ature has four appointnments. So it
occurs to ne -- and the judges -- the Chief
Judge has two.

SENATOR SKELCS: OCA has two
appoi nt nent s.

SENATOR MONTGOMVERY: So we have
only two representatives, two votes out of the
13, that reflect the people who are actually
going to be involved in making these
decisions. And the rest of themare basically
political appointnents.

SENATOR SKELCS: Vell, | think

that you' re |l ooking at this perhaps froma
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parti san point of view.

SENATOR MONTGOVERY: Yes, | am

SENATOR SKELGCS: Wiereas | don't
think it should be | ooked at as a partisan
poi nt of view.

Wien it cones to the best interests
of children and protecting children, | don't
bel i eve, whether in this house or in the other
house, that it's a Republican or a Denocrat
issue. It's an issue of what's in the best
interests of the children.

And | believe that no matter who
the Governor is, who the Chief Judge is,
presently having been appointed by Mario
Cuono, they will do, in establishing this
board, what is in the best interests of the
chi I dren.

SENATOR MONTGOMVERY: Al'l right.
In relationship to that -

ACTI NG PRESI DENT MEI ER: Senat or
Mont gonery, do you wi sh the sponsor to
continue to yield?

SENATOR MONTGOVERY: Yes, please,
M. President.

ACTI NG PRESI DENT MEI ER: Senat or
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Skel os, do you vyiel d?

SENATOR SKELCS: Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR MONTGOMVERY: Wth this
board that we have created here, with these
appoi ntnents, notw thstanding the politica
aspect of that, what goes into the curricul unf
What ki nd of curriculumare we tal king about?
Is there -- does the bill in any way establish
sone kind of standards as it relates to what
we're going to see forthcomng fromthis
boar d?

SENATOR SKELGCS: The curricul um

will be established by the board.

SENATOR MONTGOMVERY: By the
board, okay.

SENATOR SKELGCS: By the board.

SENATOR MONTGOMVERY: Ckay. Al
right.

Thank you, M. President. Just
briefly, on the bill.
ACTI NG PRESI DENT MEl ER: Senat or

Mont gonery, on the bill.
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SENATOR MONTGOVERY: Yes. |
think there's a lot of -- | understand the
intent of this, and obviously we all are very
supportive of any nmeasures that we can cone up
with to preserve fanmlies. And | know that
that's what Senator Skelos' intent is, and to
protect the interests of children when
famlies are unable to continue as a unit.

However, | do have sone concerns
that there are sone | oophol es here where we
could very well end up with a situation where,
dependi ng on the tenperanment of the particular
j udge, we could have financial support
wi thhel d. That's not exactly specified
specifically in this legislation. And I'm
just very unconfortable with that.

The other issue that |'mvery
unconfortable with, and as Senator Skel os has
confirmed, we have a board that is essentially
a politically appointed board. Because we
have the Governor's appoi ntees, over half, and
basically nost of the rest of the appointees
are also political appointees, because they
cone out of either this house or the other

house.
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And so we can't back away fromthe
fact this this is a politically appointed
board. But in the hands of this board we have
put the authority to develop a curricul um
whi ch is supposed to counsel famlies in very
difficult situations. So | have a major
problemw th that.

And for those reasons primarily, |
voted no in comittee and I will vote no on

the fl oor today.

Thank you.

ACTI NG PRESI DENT MEI ER: Senat or
St avi sky.

SENATOR STAVI SKY: | have one
questi on.

ACTI NG PRESI DENT MEI ER: Senat or

Skel os, do you yiel d?

SENATOR SKELCS: Yes, M.
Presi dent .

ACTI NG PRESI DENT MEI ER: The
sponsor Yyi el ds.

SENATOR STAVI SKY: On page 2,
Section 3, lines 24 to -- well, 24 and beyond,
it says "In determ ning whether to require

persons to attend a Parental Education and
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Awar eness Program a court shall consider al
rel evant factors."”

What is there to determ ne -- what
is there with a judge determ ning the rel evant
factors as conpared to anot her judge naking
t he sanme determ nation?

SENATOR SKELOS: Every
determination a judge nmakes is different. So
the judge, from his experience or her
experience with this case, may say, "I fee
it's in the best interests of the child that
parents go to this course.” | nean, it's what
the judge thinks would be in their best
i nterest.

SENATOR STAVI SKY: WIIl that be
the sane in each jurisdiction?

SENATOR SKELGCS: Vell, the board
is a statewi de board which will establish the
curricula for the entire state.

SENATOR STAVI SKY: M. President,
| have one nore question.

ACTI NG PRESI DENT MEI ER: Senat or
Skel os, do you continue to yield?

SENATOR SKELCS: Yes.

ACTI NG PRESI DENT MEI ER: The
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Senat or vyi el ds.

SENATOR STAVI SKY: The nmeno says
that the nmeasure will "permt" trial judges.
Coul d you tell us the difference between this
perm ssive section and the requirenent? |
know what "permt" means, | -

SENATOR SKELGCS: It allows them
todo it in their discretion.

SENATOR STAVI SKY: I n ot her
words, it does not have to be the sane in
other -- in all cases?

SENATOR SKELGCS: No, it neans
that a judge in one case nmay decide it's
appropriate and in another case may deci de
it's not appropriate.

SENATOR STAVI SKY: Thank you.

ACTI NG PRESI DENT MEI ER: Senat or
Schnei der man.

SENATOR SCHNEI DERMAN: M.
President, if the sponsor would yield to one
questi on.

ACTI NG PRESI DENT MEI ER: Senat or
Skel os, do you yiel d?

SENATOR SKELCS: Yes.

ACTI NG PRESI DENT MEI ER: The
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sponsor Yyi el ds.

SENATOR SCHNEI DERVAN: Thank you.
My under standi ng under this bill is
that the board will be enpowered to establish

a process for the certification of parental
educati on and awareness prograns.

My question is, would any
preexi sting programthat may have been
operating -- as is referenced by the nmeno of
the Fam |y Service Agencies, that some groups
have been trying to start progranms like this
previously -- would these prograns all have to
get certified under the board under the system
set up?

SENATOR SKELGCS: The board woul d
have to certify it.

SENATOR SCHNEI DERMAN: Ckay.
Thank you.

Thank you, M. President. On the
bill.

ACTI NG PRESI DENT MEI ER: Senat or
Schnei derman, on the bill.

SENATOR SCHNEI DERMAN: W' ve
been -- |'ve been sonmewhat conflicted about

this legislation because I know the intent is
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very good and | think there are prograns, such
as those supported by the Famly Service
Agenci es, that provide a great service here.

My concern, though, is about noving
fromthe |l evel at which we have good conmunity
agenci es setting up voluntary prograns that
j udges recommend that people participate into
the situation where we all of a sudden have a
Parental Educati on and Awareness Board that's
kind of like the Big Brother of what you
shoul d do once you're divorced.

| nean, having gone through this
difficult process nyself, | assure you there's
sonme very weird ideas sonme people have, from
nmy point of view, about what you should do
wi th your kids once you're divorced. And sone
of ny ideas they may perceive as weird.
Havi ng a Bi g Brother agency that would
essentially constrain the existing prograns |
t hi nk shoul d be a big concern.

| would nmuch rather see sonething
to provide nore resources and encourage the
devel opnent of the prograns referenced in the
Fam |y Service Agencies nenp than have

sonmet hing that constricts the creative
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abilities and the flexibility of this program

Because the -- we keep tal king
about the discretion of the judge. The one
thing the judge will | ose discretion on under
this legislation is you will not be able to go
outside of the curriculumcertified by this
Bi g Brother board that will control our, you
know, teaching about what it is to be a
di vorced parent in this state.

And | think that this is an area
where there's sufficient differing points of
view that that's sonething we should be very
concerned about. And I know that, you know,
those of us who are agai nst Big Governnent
dictating ideas and norals to people are often
concerned about those sorts of issues.

So I'mconstrained to vote no under

t hose circunst ances.

ACTI NG PRESI DENT MEI ER: Senat or
Dol i nger.

SENATOR DCLLI NGER: M.
President, just -- would the sponsor yield to

just one question? One thing occurred to
r‘r‘e -

ACTI NG PRESI DENT MEI ER: Senat or
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Skel os, do you yield for a question?

SENATOR DOLLI NGER: -- during the
course of the bill, and I just want to clarify
it.

SENATOR SKELCS: Yes, M.

Presi dent .
ACTI NG PRESI DENT MEI ER: The

sponsor Yyi el ds.

SENATOR DOLLI NGER: I think you
told Senator Montgonery that nothing in this
bill would interfere or be interpreted to
interfere with the requirenents of one parent
to make their child support paynents. |If, for
exanpl e, a spouse who had custody of the
children and was the recipient of the child
support, if they failed to attend this board
program the other spouse wouldn't be all owed
to suspend their child support.

My concern is that -- and I'm
not -- | know there are a | ot of people
troubl ed by the board and what this curricul um
woul d be. That doesn't trouble ne as nuch.

My only concern is that | would hate to think
that a nonconpliant parent would be able -

woul d in essence |ose their child support,
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which is for the benefit of their children,
because they're nonconpliant with going to
t hese prograns.

["mjust concerned -- | thought you
tol d Senator Montgonery -

SENATOR SKELGCS: They woul d not
| ose child support.

SENATOR DOLLI NGER: kay. | just
want to nake that clear

Through you, M. President, on the
bill.

ACTI NG PRESI DENT MEI ER: Senat or

Dol I'i nger, on the bill.

SENATOR DOLLI NGER: | voted for
this last tine. | understand the concern of
nmy col | eagues about the board. |I'mnot quite

as concerned about who the Governor is and who
they appoint. | assunme we have to cone up
wi th some reasonabl e program

| think the Fam |y Service Agencies
support this. And | think Senator Skelos -
I"mgoing to vote for this, but I just wanted
to be absolutely sure and he's given ne his
assurance that there's nothing that the

nonconpl i ant parent will do that wll
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interrupt the stream of child support
paynments. Because those paynents, although
they may be directed in the hands of a
nonconpl i ant parent, nonethel ess, they are for
the benefit of the children.

And the one thing | don't want is
that if there's a dispute after a divorce and
one of the parents who has custody of the
chil dren decides they're not going to attend
the programeven in the face of the court

order, or they abscond or just are

nonconpliant, | don't want their children to
be puni shed.

As | understand the bill, it won't
al l ow that under those circunstances. [|I'm

going to vote in favor of it.

ACTI NG PRESI DENT MEI ER: Read t he
| ast section.

THE SECRETARY: Section 7. This
act shall take effect inmmediately.

ACTI NG PRESI DENT MEI ER: Call the
roll.

(The Secretary called the roll.)

THE SECRETARY: Those recorded in

t he negative on Cal endar Number 56 are
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Senat ors Duane, Goodman, Meier, Montgonery,
Oppenhei mer, Pat erson, Rosado, Schnei der nan,
Smth, and Stavisky. Ayes, 46. Nays, 10.

ACTI NG PRESI DENT MEI ER: The bi |
i s passed.

SENATOR SKELGCS: M. President,
is there any other housekeeping at the desk?

ACTI NG PRESI DENT MEI ER: The desk
is clean, Senator Skel os.

SENATOR SKELGCS: M. President,
in name and in nmenory of Senator Jess J.
Present, there being no further business to
come before the Senate, | nove we adjourn
until Wednesday, January 19th, at 11:00 a. m

ACTI NG PRESI DENT MEI ER: I n nanme
and menory of Senator Jess J. Present, the
Senat e stands adjourned until Wadnesday,
January 19th, at 11:00 a. m

(Wher eupon, at 5:05 p.m, the

Senat e adj ourned.)
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