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ALBANY, NEW YORK
May 14, 1996
3:05 p.m

REGULAR SESSI ON

SENATOR JOHN R KUHL, JR., Acting President
STEPHEN F. SLOAN, Secretary
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PROCEEDI NGS

ACTI NG PRESI DENT KUHL: The
Senate will conme to order. Ask the nenbers to
find their places, the staff to find their
places. |1'd ask all of you to rise, including
those people in the gallery, and join with nme in
sayi ng the Pl edge of Allegiance, and pl ease
remai n standing for the invocation.

(The assenbl age repeated the
Pl edge of Allegiance to the Flag.)

W're very pleased to have the
Reverend Peter G Young of the Bl essed Sacranent
Church of Bolton Landing to deliver the
i nvocat i on.

Rever end Young.

REVEREND PETER YOUNG  Let us
pray. May we pray for the officers and for the
sheriffs and for correction officers too who are
renmenbered in special cerenpnies on this nost
i nportant day of honor. These dedicated public
servants are deserving of our prayers so they
may conpassionately nonitor the behavi or of

those that are hungry, those that are honel ess,
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those who are denied dignity and those who have
no hope, that this legislative body will inprove
the condition of both the custodi ans and those
who are in custody, that their condition and our
conpassionate efforts will renove the causes of
their suffering. W ask You this now and
forever nore. Anmen

ACTI NG PRESI DENT KUHL:  Thank
you.

Readi ng of the Journal.

THE SECRETARY: In Senate,
Monday, May 13th. The Senate nmet pursuant to
adj ournnent. The Journal of Sunday, My 12th,
was read and approved. Upon notion, the Senate
adj our ned.

ACTI NG PRESI DENT KUHL: Hearing
no objection, the Journal stands approved as
read.

Presentation of petitions.

Messages fromthe Assenbly.

Messages fromthe Governor

Reports of standing conmttees.

Reports of select commttees.
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Comuni cations and reports from
state officers.

Motions and resol utions.

The Chair recogni zes Senat or
Farl ey.

SENATOR FARLEY: Thank you, M.
Presi dent .

On behal f of Senator Cook, would
you pl ease renove the sponsor's star from
Cal endar 412.

ACTI NG PRESI DENT KUHL: At the
request of the sponsor, Cal endar Nunber 412 is
unst arred.

SENATOR FARLEY: On behal f of
Senat or Goodnman, on page 18, | offer the
foll owi ng anendnents to Cal endar 493, Senate
Print 3040, and | ask that that bill retainits
pl ace on the Third Readi ng Cal endar.

ACTI NG PRESI DENT KUHL: The
amendnents to Cal endar Nunber 493 are received
and adopted. The bill will retain its place on
the Third Readi ng Cal endar.

Senator Tully.
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SENATOR TULLY: Thank you, M.
Presi dent .

| believe I have a resolution at
the desk. My | have that resolution read in
its entirety, after which I would like to nake a
few brief comments.

ACTI NG PRESI DENT KUHL: There is
a privileged resolution.

Senat or DeFr anci sco.

SENATOR DeFRANCI SCO. M.
President, |'d suggest that before we read that
privileged resolution, that on behalf of Senator
Marchi, | would be able to call an inmediate
neeting of the Finance Comrittee in Room 332.

ACTI NG PRESI DENT KUHL: There
will be an imedi ate neeting of the Senate
Finance Commttee in the Majority Conference
Room Room 332. |Immredi ate neeting of the Senate
Fi nance Commttee in Room 332, the Majority
Conf erence Room

Thank you for the announcenent,
Senat or DeFr anci sco.

There is a privileged resol ution,
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Senator Tully, at the desk.

Senat or DeFr anci sco.

SENATOR DeFRANCI SCO. Pl ease read
the privileged resol ution.

ACTI NG PRESI DENT KUHL: "Il ask
the Secretary to read the privileged resol ution
inits entirety.

THE SECRETARY: By Senator Tully,
Legi sl ati ve Resol uti on commendi ng the 1996
Senior C ass of Henry Viscardi School of
Al bertson, New York, upon the occasion of their
visit to the New York State Legislature on
Tuesday, May 14th, 1996.

VWHEREAS, it is the sense of this
| egi sl ati ve body that the character and quality
of life in this great Enpire State is abundantly
enriched by organi zations which selflessly serve
to pronote the health and wel fare of the
citizenry.

This legislative body is justly
proud to conmend the 1996 Senior Cass of Henry
Vi scardi School, Al bertson, New York upon the

occasion of their visit to the New York State
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Legi sl ature on Tuesday, May 14th, 1996.

The Henry Viscardi School is a
New York State chartered, tuition-free schoo
educating nore than 220 children between the
ages of 3 to 21 and with severe orthopedic
di sabilities, over two-thirds of the school's
graduates go on to higher education, which is
nore than three tines the national average of 20
per cent .

The Henry Viscardi Schoo
provides a full range of educational, renedial,
t herapeutic, social and recreational services
provi ded t hrough preschool, kindergarten,
el enentary and secondary school prograns and
ext ended- year sunmer prograns.

The National Center for
Disabilities Services founded by Henry Viscard
had its hunbl e begi nnings in 1952 operating out
of a garage in Wst Henpstead and now occupi es a
14- acre wooded canmpus in Al bertson, New York
serving over 4,000 adults and children annually.

The Center is a non-profit agency

dedi cated to enpowering people with disabilities

Pauline WIliman, Certified Shorthand Reporter




© 00 ~N o o b~ w N P

N NNN R R R R R R R R R R
W N B O © 0 N O U~ W N Rk O

4952

to be active, independent and sel f-sufficient
participants in our society. It acconplishes
its mssions through education, training,
research, |eadership and exanpl e.

The Center is internationally
known and hosts visitors fromaround the world
who come to | earn about its successes in
preparing individuals for nmeani ngful careers.
Its visitors have included the Enperor and
Enpress of Japan.

The Center received one of the
hi ghest honors | ast Septenber 14th, 1995 when it
received the United States Departnent of Labor
Exenpl ary Public Interest Contribution Award.
This award i s based on nationw de conpetition
and is presented annually to organi zati ons who
exhi bit unparalleled | eadership in assisting
di sadvant aged Americans into conpetitive
enpl oynent .

The Center's work is conducted
t hrough the Henry Viscardi School, the Career
and Enpl oynent Institute which evaluates, trains

and counsels adults with disabilities and the
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Research and Training Institute which conducts
research on the education, enploynent and career
devel opnent of persons with disabilities.

The menbers of the 1996 Seni or
Cl ass of the Henry Viscardi School include
Dani el Abroff, Stephen Anderson, Tara Baird,
Jeffrey Betts, Jennifer Bryan, Ben Chan, Rachae
Eri ksen, Keith Gaynor, M chael Macal uso, M chae
Mul I er, Wesl ey Nepomuceno, Jon Paul Povorono,
Dor sey Ross, Jason Sawyer, Tyree Sinpson, Kelly
Smth and Meredith Stanley; now, therefore, be
it

RESCLVED, that this |egislative
body pause in its deliberations to express its
appreciation to Henry Viscardi School for
neeting the special needs of hundreds of
children in New York State and to extend a warm
wel come to the faculty and students on their
visit to Al bany; and be it further

RESCLVED, that copies of this
resol ution, suitably engrossed, be transnitted
to the students and faculty of Henry Viscard
School, WIllets Road, Albertson, New York.
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ACTI NG PRESI DENT KUHL:  Senat or
Tully, on the resol ution.

SENATOR TULLY: Thank you, M.
Presi dent .

Today we have the honor of
hosting Dr. Andrew Rothstein and the Seni or
Cl ass of the Henry Viscardi School as our guests
in the chanber. The Henry Viscardi School in
Al bertson, New York specializes in educating
students with severe physical disabilities from
t hroughout the New York Metropolitan region.

This year, the senior class
deci ded to conme to Albany to witness the New
York State Senate in action. These students
whose special brand of strength and deternin
ation has enabled themto overcone their
di sabilities and instead focus on their
abilities and talents, are anong the nost gifted
students that | have ever net.

This year's class has 17
graduating seniors, all of whom have made
post - graduate plans. Sonme have made plans to go

to coll ege and sone have nmade plans for a
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transition into vocational training prograns.
What ever their intention, know ng these young
adults in the school fromwhich they come, |I'm
sure that each will be an inportant and
productive nenber of society.

M. President, | hope all of ny
coll eagues will join ne in welcom ng the Senior
Cl ass of the Henry Viscardi School to Al bany.

ACTI NG PRESI DENT KUHL: Senat or
Marcel lino on the resol ution.

SENATOR MARCELLINO  Yes, M.
President. | rise to speak on behal f of the
Henry Viscardi School. At Senator Tully's
request, | was given a tour, anongst others, of
this very fine institution, and I had a chance
to neet M. Viscardi hinself, who is well and we
wi sh himwell and many, many nore years of
active services of our communities.

The Viscardi school is a gem
It's one of those institutions that makes Long
I sl and one of the finest places in our state to
live and raise a famly, and it's a pleasure to

rise in support of this resolution, and | thank
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Senator Tully for bringing it to the attention
of this chanber

ACTI NG PRESI DENT KUHL: Is there
any ot her Senator wi shing to speak on the
resol uti on?

Senat or Hannon on the resol ution.

SENATOR HANNON:  Yes. | just
wanted to join with Senator Tully, join with the
seniors today. Congratulations on your
achi evements. Best wishes to the future. As
Senator Marcellino said, you are a part of a
school that does us all proud, and we're
del i ghted you took the tine to conme and join us
here and make us aware of what a fine
institution you have in Long Island.

Thank you.

ACTI NG PRESI DENT KUHL:  Senat or
Smith, on the resol ution.

SENATOR SM TH:  Thank you, M.
Presi dent .

| too would like to join with ny
col | eagues in wel comi ng the Henry Viscard

School to Al bany. Last year | had the pleasure
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of neeting one of the students, Dean Mai orano,
who then becane ny schol arshi p awardee for 1995
who has gone on to coll ege.

Dean is doing a wonderful job,
and | expect the sanme from each and every one of
you because you are capabl e of doing whatever it
is you want to do, and it's because of the Henry
Vi scardi School that you will be able to go on
and have a productive life, and we thank them
for all that they do.

ACTI NG PRESI DENT KUHL: Any ot her
Senat or wi shing to speak on the resol ution?

(There was no response.)

This resol ution was previously
adopted in the chanber on April 30th, but on
behal f of Senator Tully and all the Senators,
Senat or Bruno, we wel cone the 1996 Senior C ass
fromHenry Viscardi School of Al bertson, New
York here in the chanber today. Hope you enjoy
your day and thank you for sharing a little bit
of your life with us. Thank you.

( Appl ause)

Senat or DeFr anci sco.
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SENATOR DeFRANCI SCO | believe
there's a privileged resolution at the desk by
Senat or Spano, and |'d nove that the title be
read and nove for its adoption.

ACTI NG PRESI DENT KUHL:  Senat or
DeFranci sco, there is a privileged resolution at
t he desk.

"Il ask the Secretary to read
the title.

THE SECRETARY: By Senator Spano,
Legi sl ati ve Resol uti on wel conm ng East chester
Police Oficer Richard Morrissey to the state
Capi tol and expressing sincerest sorrow upon the
death of his heroic conrade, Police Oficer
M chael Frey of Yonkers, New York.

ACTI NG PRESI DENT KUHL:  Senat or
Spano, on the resol ution.

SENATOR SPANC.  Thank you, M.
Presi dent .

My col | eagues, on March 21st, we
all remenber too vividly the headlines across
New York State when a police officer was killed

in Westchester County, and it was that day that
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it was Eastchester Town Police Oficer Rich
Morrissey and his fellow officer, Mchael Frey,
who responded to what they thought was initially
just a routine police call about a man acting
suspi ciously in a nei ghborhood.

Monents after Officers Frey and
Morrissey arrived, a sniper opened fire froma
second floor w ndow of his house in Eastchester.
Oficer Frey was shot and killed in that
incident, and Oficer Mrrissey was shot from
that gunfire and has since been recovered, and
t he gunman, of course, then killed hinself sone
14 hours after anbushing these police officers.

I'"m pleased that Oficer
Morrissey is with us today in the chanber. |
can say that with him with his wife Mary, with
hi s beautiful daughter Margaret, Oficer
Morrissey, you are a living synbol of every
police officer who every day puts a badge and a
gun and uniformon and is just not sure what
kind of day they're going to have, and that
there are people in this community and

communities all across this state and nati on
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where troubl e and danger just lurk even from
what is the nost seemingly routine of calls that
they may be responding to.

So it's ny pleasure, M.
President, ny colleagues, to offer this
resolution on this day where we nenorialize the
ultimate sacrifice that police officers have
made in this state of New York and to say that
we join with the Attorney General today who
presented Officer Mirrissey with the Law and
Order Award, along with seven other police
officers in this state, and I'Il ask all of you
to please join ne in recognizing a person who's
a real hero, Oficer Richard Mourrissey, his wife
Mary and their daughter Margaret.

Thank you, M. President.

( Appl ause)

ACTI NG PRESI DENT KUHL: Any ot her
Senat or wi shing to speak on the resol ution?

(There was no response.)

The question is on the
resolution. Al those in favor signify by

sayi ng aye.
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(Response of "Aye".)

Opposed, nay.

(There was no response.)

The resolution is adopted.

Senat or DeFr anci sco.

SENATOR DeFRANCI SCO M.
President, at this time nay we adopt the
Resol uti on Cal endar.

ACTI NG PRESI DENT KUHL: The
guestion is to adopt the Resolution Cal endar.
Al'l those in favor signify by saying aye.

(Response of "Aye".)

Opposed, nay.

(There was no response.)

The Resol ution Cal endar is
adopt ed.

Senat or DeFranci sco, there are a
coupl e of substitutions at the desk we coul d
take up at this time, if you desire.

SENATOR DeFRANCI SCO. Pl ease mmke
t he substitutions.

ACTI NG PRESI DENT KUHL: The

Secretary will read the substitutions.
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THE SECRETARY: On page 55,
Senat or Maltese noves to discharge fromthe
Committee on Rules, Assenbly Bill Nunber 5501-B
and substitute it for the identical Senate Bil
3082.

On page 55, Senator Maltese noves
to discharge fromthe Conmittee on Rul es,
Assenbly Bill 5502-B and substitute it for the
i dentical Senate Bill 6994.

ACTI NG PRESI DENT KUHL: The
substitutions are ordered.

SENATOR DeFRANCI SCO. M.
President, at this tinme would you read the
non-controversi al cal endar.

ACTI NG PRESI DENT KUHL: The
Secretary will read the non-controversia
cal endar.

THE SECRETARY: On page 13,

Cal endar Nunmber 333, by -

SENATOR GOLD: Lay it aside,
pl ease.

THE SECRETARY: -- Senat or

Vol ker, Senate Print 6041, an act to anend the
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Crimnal Procedure Law, in relation to the
authority of police officers to investigate
crimnal activity.

ACTI NG PRESI DENT KUHL: Lay the
bill aside.

THE SECRETARY: Cal endar Nunber
631, by Senator Levy, Senate Print 6592-A, an
act to anmend the Vehicle and Traffic Law, in
relation to authorizing and directing the
Depart nent of Mbdtor Vehicles to devel op and
i npl enent a denonstration project.

ACTI NG PRESI DENT KUHL: The
Secretary will read the |ast section.

THE SECRETARY: Section 4. This
act shall take effect inmediately.

ACTI NG PRESI DENT KUHL: Call the

roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes 49.
ACTI NG PRESI DENT KUHL: The bil

i s passed.

THE SECRETARY: Cal endar Nunber
636, by Senator Hobl ock, Senate Print 6736, an
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act to anmend the Transportation Law, in relation
to regul ati on of notor buses.

ACTI NG PRESI DENT KUHL: The
Secretary will read the |ast section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

SENATOR GOLD: Lay it aside.

ACTI NG PRESI DENT KUHL: Lay the
bill aside.

THE SECRETARY: Cal endar Nunber
651, by Senator Holland, Senate Print 5789-A, an
act to anend the CGeneral Municipal Law, in
relation to indexing the interest rate on
j udgnent s.

SENATOR GOLD: Lay it aside.

ACTI NG PRESI DENT KUHL: Lay the
bill aside.

THE SECRETARY: Cal endar Nunber
671, by Senator Holland, Senate Print 201, an
act to anmend the Vehicle and Traffic Law, in
relation to optional equipnment for omi buses.

SENATOR PATERSON: Lay it aside.

ACTI NG PRESI DENT KUHL: Lay the
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bill aside.

THE SECRETARY: Cal endar Nunber
686, by Senator Maziarz, Senate Print 6893, an
act to anmend the Highway Law, in relation to
designating a portion of the state hi ghway
system

SENATOR PATERSON: Lay it aside.

ACTI NG PRESI DENT KUHL: Lay the
bill aside.

THE SECRETARY: Cal endar Nunber
692, by Senator Libous, Senate Print 4472, an
act to amend the Penal Law, in relation to
i ncreasing the penalties for repeat convictions
of assault.

SENATOR PATERSON: Lay it aside.

ACTI NG PRESI DENT KUHL: Lay the
bill aside.

THE SECRETARY: Cal endar Nunber
728, by Menber of the Assenbly Vitaliano, Assem
bly Print 9530, an act to anend the Retirenent
and Social Security Law, in relation to
retirement allowance option.

ACTI NG PRESI DENT KUHL: The
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Secretary will read the |ast section.
THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT KUHL: Call the

roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes 50.
ACTI NG PRESI DENT KUHL: The bil

i s passed.

THE SECRETARY: Cal endar Nunber
743, by Senator Maltese, Senate Print 490, an
act to anmend the Public Authorities Law, in
relation to providing for free passage for
active duty mlitary personnel.

SENATOR PATERSON: Lay it aside.

ACTI NG PRESI DENT KUHL: Lay the
bill aside.

THE SECRETARY: Cal endar Nunber
745, by Senator LaValle, Senate Print 3508, an
act to anmend the Vehicle and Traffic Law, in
relation to distinctive plates for w dows or
w dower s.

ACTI NG PRESI DENT KUHL: The
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Secretary will read the |ast section.
THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT KUHL: Call the

roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes 51
ACTI NG PRESI DENT KUHL: The bil

i s passed.

THE SECRETARY: Cal endar Nunber
754, by Senator Kuhl, Senate Print 1716, an act
to anend the Ceneral Business Law, in relation
to aut onobi |l e aucti oneers.

ACTI NG PRESI DENT KUHL: The
Secretary will read the |ast section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT KUHL: Call the

roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes 51
ACTI NG PRESI DENT KUHL: The bil
i s passed.

Pauline WIliman, Certified Shorthand Reporter




© 00 ~N o o b~ w N P

N NNN R R R R R R R R R R
W N B O © 0 N O U~ W N Rk O

4968

THE SECRETARY: Cal endar Nunber
755, by Senator Farley, Senate Print 6129, an
act to repeal Section 392-a of the Cenera
Busi ness Law, relating to the manufacture and
sal e of used or secondhand hats.

ACTI NG PRESI DENT KUHL: The
Secretary will lay the bill aside.

THE SECRETARY: Cal endar Nunber
756, by Senator Nozzolio, Senate Print 6589, an
act to amend the Ceneral Business Law, in
relation to unlawfully installing or maintaining
a video recordi ng device.

ACTI NG PRESI DENT KUHL: The
Secretary will read the |ast section.

THE SECRETARY: Section 3. This

act shall take effect on the first day of

Novenber .
ACTI NG PRESI DENT KUHL: Call the
roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes 52.
ACTI NG PRESI DENT KUHL: The bil
i s passed.
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THE SECRETARY: Cal endar Nunber
760, by Senator Seward, Senate Print 6140-A, an
act to amend the Public Services Law, in
relation to property transfers requiring
commi ssi on approval .

ACTI NG PRESI DENT KUHL: The
Secretary will read the |ast section.

THE SECRETARY: Section 3. This
act shall take effect inmediately.

ACTI NG PRESI DENT KUHL: Call the
roll.

THE SECRETARY: Ayes 53.

ACTI NG PRESI DENT KUHL: The bil
i s passed.

THE SECRETARY: Cal endar Nunber
761, by Senator Seward, Senate Print 6143, an
act to amend the Public Services Law, in
relation to cellular tel ephone services.

SENATOR PATERSON: Lay it aside.

ACTI NG PRESI DENT KUHL: Lay the
bill aside.

THE SECRETARY: Cal endar Nunber
768, by Senator Velella, Senate Print 6961, an
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act to anmend the Public Authorities Law, in
relation to directing the Metropolitan
Transportation Authority to direct.

ACTI NG PRESI DENT KUHL: The
Secretary will read the |ast section.

THE SECRETARY: Section 3. This
act shall take effect inmediately.

ACTI NG PRESI DENT KUHL: Call the

roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes 53.
ACTI NG PRESI DENT KUHL: The bil

i s passed.

THE SECRETARY: Cal endar Nunber
776, by Senator Sal and, Senate Print 1434-B, an
act authorizing the Comm ssioner of Genera

Services to sell certain land to the city of

Beacon.
SENATOR PATERSON: Lay it aside.
ACTI NG PRESI DENT KUHL: There is
a home rul e nessage at the desk, but the bill is

| ai d aside for the day.
THE SECRETARY: Cal endar Nunber
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779, by Senator Goodnman, Senate Print 6305, an
act to anmend the Tax Law, in relation to
utilizing machi ne-sensi bl e technol ogies to
receive, record and maintain tax.

ACTI NG PRESI DENT KUHL: The
Secretary will read the |ast section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT KUHL: Call the

roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes 53.
ACTI NG PRESI DENT KUHL: The bil

i s passed.

THE SECRETARY: Cal endar Nunber
780, by Senator Goodnan, Senate Print 6369, an
act to anmend the Tax Law, in relation to
authorizing the filing of state tax warrants.

ACTI NG PRESI DENT KUHL: The
Secretary will read the |ast section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT KUHL: Call the
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roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes 53.
ACTI NG PRESI DENT KUHL: The bil

i s passed.

THE SECRETARY: Cal endar Nunber
782, by Senator Seward, Senate Print 6538-A, an
act to amend the Tax Law, in relation to the
collection by public utility of the tax inposed
by Section 189 thereof.

ACTI NG PRESI DENT KUHL: The
Secretary will read the |ast section.

SENATOR DeFRANCI SCO  Lay t hat
bill aside for the day.

ACTI NG PRESI DENT KUHL: Lay the
bill aside for the day.

THE SECRETARY: Cal endar Nunber
794, by Senator LaValle, Senate Print 7231, an
act to amend the Education Law, in relation to
requiring higher education report cards.

SENATOR GOLD: Lay it aside.

ACTI NG PRESI DENT KUHL: Lay the

bill aside.
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THE SECRETARY: Cal endar Nunber
795, by Senator Larkin, Senate Print 7018, an
act to repeal Section 2327 of the Insurance Law,
inrelation to establishment of rates for
product liability insurance.

ACTI NG PRESI DENT KUHL: The
Secretary will read the |ast section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT KUHL: Call the

roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes 53.
ACTI NG PRESI DENT KUHL: The bil

i s passed.

THE SECRETARY: Cal endar Nunber
796, by Senator Alesi, Senate Print 7270, an act
to anend the Insurance Law, in relation to
satellite of fices.

ACTI NG PRESI DENT KUHL: The
Secretary will read the |ast section.

THE SECRETARY: Section 2. This

act shall take effect inmediately.
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ACTI NG PRESI DENT KUHL: Call the

roll.
(The Secretary called the roll.)
THE SECRETARY: Ayes 53.
ACTI NG PRESI DENT KUHL: The bil

i s passed.

THE SECRETARY: Cal endar Nunber
903, by Senator Nozzolio, Senate Print 7092, an
act to anmend the Real Property Law, in relation
to rules and regul ati ons of nobile hones.

SENATOR NOZZOLIO Lay it aside
for the day.

ACTI NG PRESI DENT KUHL: Lay the
bill aside for the day at the request of the
sponsor.

Senat or DeFranci sco, that
conpl etes the non-controversial reading.

SENATOR DeFRANCI SCO.  May we
pl ease have the readi ng of the controversia
cal endar.

ACTI NG PRESI DENT KUHL: The
Secretary -- Senator Hof fmann, why do you rise?

SENATOR HOFFMANN:  Yest erday |
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was out of the chanmber, M. President, when a
vote was taken on Cal endar Nunmber 1215. | would
request that the record reflect that had | been
in the chanber, | would have voted in the
negati ve.

Thank you.

ACTI NG PRESI DENT KUHL: Wt hout
obj ection, and hearing no objection, the record
will reflect that had Senator Hoffmann been in
t he chanber yesterday when Cal endar Nunber 1215
was called up for a vote, that she would have
voted in the negative.

The Secretary will now read the
controversial cal endar begi nning with Cal endar
Nunber 333, by Senat or Vol ker.

THE SECRETARY: On page 13,

Cal endar Number 333, by Senator Vol ker, Senate
Print 6041, an act to anend the Crim nal
Procedure Law, in relation to the authority of
police officers to investigate crimna
activity.

SENATOR VOLKER: M. President.

ACTI NG PRESI DENT KUHL:  Senat or

Pauline WIliman, Certified Shorthand Reporter




© 00 ~N o o b~ w N P

N NNN R R R R R R R R R R
W N B O © 0 N O U~ W N Rk O

4976

Vol ker, nultiple explanations have been asked
for on Cal endar Number 333.

SENATOR VOLKER: M. President,
this bill is known as the Police and Public
Protection Act of 1996. You know, as we were
out this afternoon at the police nenoria
service, | was thinking about sone of the people
who | have known over the years who have said
exactly what | think was said at that nenori al
service, and that is that |egislators and judges
have a lot of tinme to contenplate the | aw and
its ramfications and the individual -- and the
actions of |aw enforcenent officers who are on
t he scene of sone incident when the | aw
enforcenent officer, in many cases, has only a
matter of mnutes or sonetinmes even seconds to
make a split second decision that may cost him
his Iife and al so nay determ ne whether, in nmany
cases, evidence that he may be seeking or trying
to determine is either allowed in or excluded,
but et me say having said that, that as
| egislators -- and | don't have to tell anybody

here -- it's our duty to nmake deci si ons based on
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rational, legal ternms and try to protect not
only the I aw enforcenent officers but also the
peopl e who those | aw enforcenment officers are

deal i ng with.

This bill, the Police and Public
Protection Act of 1996, is a bill that was sent
to us as a programbill fromthe Governor back

in February, lest there be anybody that says
that it's been thrust upon us in the m ddl e of
the night or sonething of that nature and no
one's had a chance to contenplate it. It was
reported out of our conmittee sonme tine ago, and
as | assured ny coll eagues on the conmttee,
there would be anple tinme to review the bill and
to study it and make some determ nati ons.

W're now in May, and | think
it's tinme to do that, and interestingly enough,
some of the things that were discussed in the
conmittee, we have hashed over and we have
researched oursel ves. For instance, probably
the main argunent in our commttee over this
bill related to Section 4 of the bill that sone

of the nmenbers of the commttee felt in a sense
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was abrogating the authority of the Court of
Appeal s as regards to the Fourth Amendnent of
the Constitution, exclusion of evidence, and as
| discussed since then with sone of the nenbers
of the conmttee, we have researched that
oursel ves and we have come up with even nore
cases relating to this matter, and what this is
is the issue of good faith in exclusion of
evi dence, suppression of evidence. | think sone
of you nmay have heard it on a national |evel
where there's been a great deal of discussion
about the exclusionary rule.

What we found was that there were
a nunmber of Court of Appeals cases that dealt
with this very issue, in other words, our own
Court of Appeals, that stated that it is the
Legi slature's prerogative to make deci sions on
i ssues where the -- rather than the judiciary
coul d make deci sions where the intent of the
Constitution is clear.

So that everybody under st ands,
the article of the Constitution that is involved

here that is discussed is exactly -- it is

Pauline WIliman, Certified Shorthand Reporter




© 00 ~N o o b~ w N P

N NNN R R R R R R R R R R
W N B O © 0 N O U~ W N Rk O

4979

identical to the federal constitutiona

| anguage, and there has been several cases that
have indicated that the Court of Appeals -- of

| ate that have indicated that the Court of
Appeal s has decided that in certain cases that
the state Constitution, despite the fact that
its language is identical to the federa
Constitution, should be interpreted, shall we
say nore conservatively or liberally, depending
on your position.

What we found is that there are
several Court of Appeals cases, one as l|late as
1985 that basically said that there were sone
attenpts by constitutional conventions to abro
gate the provision -- this constitutional pro
vision and, in effect, say that the state con
stitutional provisions should be determned to
be nore restrictive than the federal Constitu
tion, and those constitutional chall enges as
part of a constitutional convention were turned
down and that the Court of Appeals in severa
decisions said it's really up to the Legislature

to make decisions in this area where the clear
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nmeani ng of the Constitution has been stat ed.

Let ne just start out -- and |
will -- because there is a great deal of
mat eri al involved here and just let nme go
through it. There are three main sections to
this bill, and I know that many of you have gone
over this, and rather than go on for too |ong,
I"ve tried to break it down into those three
sections.

Section 2 of the bill, which is
t he opening section, relates to encounters
bet ween police and suspected crimnals or
suspects on the street, and in all other states
and in the federal courts, encounters between
police and suspected crimnals are anal yzed by
the courts on a three-tier system "to approach
and ask questions, take such other appropriate
actions that are not inconsistent with
constitutional limtations. The police are not
required to justify their actions on the basis
of facts indicating crimnal conduct.”

In New York, the Court of Appeals

recently has established a four-tier system
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"Police officers nmust have a founded suspicion
that crimnality is afoot before they ask nore
poi nted questions of an individual." [It's been
difficult to determ ne exactly what that neans.
This bill would say that such
guestions when a police officer -- when a police
of fi cer makes these questions, he nust have an
obj ective, credible reason not necessarily
indicative of crimnality. 1In effect, the bil
gi ves police officers the comon | aw ri ght of
inquiry that they have in virtually every state
in the Union. This is not New York enbarking
off onits own. This is basically giving New
York police officers, |aw enforcenment people
basically the sane rights, the sane authority as
police officers in every state in the Union.
Section 3 of the bill which -
Subdi vision (3), this section would codify in
statute a decision handed down ironically
recently by the Court of Appeals on May 2nd,
1996 in People versus Mnmms. This bill in the
Court of Appeals requires that a court hearing

on a suppression notion rmust nmake findings on
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the record that a defendant had a legitimte
expl anation -- expectation of privacy in the
pl ace or itemthat was searched, identify the
obj ect of the defendant's expectation of privacy
and determ ne whether the circunstance woul d
| ead society to regard defendant's expectation
as reasonable. What that is is a test that is
bei ng used virtually all over the country,
probably is -- maybe even a stricter test is
bei ng used in sone parts of the country to
deternmine the legality of searches.

Finally, Section 4 -- which has
-- some have terned the nost controversial -
this section directs that the courts foll ow
prior decisions of the Court of Appeals which
interpreted Section 12 of Article | of the New
York Constitution. The |anguage of Article I,
Section 12, is exactly the sanme as the | anguage
in the Fourth Amendnment of the U. S
Consti tution.

In People versus Richters
Jewel ers decided in 1943 and nore recently,

Peopl e versus Johnson in 1985, Court of Appeals
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traced the history of that |anguage in Article
I, Section 12, and Judge Titone in his decision
sai d "Exclusion of evidence is not a command of
the New York State Constitution, Article |
Section 12. Rather, it is a judicially declared
rul e of evidence which the Legislature is free
to abrogate.”

This bill inplenents the
statenment of Judge Titone -- or inplenents the
statenment of Judge Titone and directs the courts
to follow the Fourth Amendnent of the U. S
Constitution in determ ning a suppression
not i on.

There's a reason why | wanted to
read this into the record al so because | want to
nmake it clear that there is no attenpt here to
somehow be flippant with the rights of anybody.
There's no attenpt here to go way beyond the
normal bounds of constitutional limts or an
attenpt to say that the Court of Appeals
shoul dn't have any authority to deal with sup
pression issues, and it shouldn't have authority

to deal with "stop and frisk™ and things of that
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nature. There is a reasonable basis behind this
bill, and the reasonable basis is that what is
needed i s a reasonabl e approach, not only to
confrontations on the street but also to
suppressi on of evidence because the tines demand
it. The nation as a whole is in a -- is in sync
with this kind of legislation. | think what it
does is, it's designed not only to protect the
i ndividuals in society, individuals who may, in
fact, be engaged in crimnal conduct, but
obviously it's designed also to protect the
public and the | aw enforcenent people who have
to enforce the statutes of this state.

ACTI NG PRESI DENT KUHL: The Chair
recogni zes Senat or Wl don.

SENATOR WALDON:  Thank you very
much, M. President.

Wul d the chairman of our Codes
Committee, the |l earned gentlenman from Ni agara
Falls, Ni agara-Buffalo area, yield to a question
or two?

SENATOR VOLKER: Certainly.

ACTI NG PRESI DENT KUHL:  Senat or
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Vol ker, do you yield?

SENATOR VOLKER: Certainly.

ACTI NG PRESI DENT KUHL: The
Senat or vyi el ds.

SENATOR VOLKER: | don't know how
learned | am but I'll vyield.

SENATOR WALDON: What was that?
' msorry, Senator.

ACTI NG PRESI DENT KUHL: The

Senat or yields, Senator.

SENATOR VOLKER: | said | didn't
know how | earned | was, but 1'Il certainly
yi el d.

SENATOR WALDON:  Well, 111
assure you, Senator, | worked with you now for a

nunber of years and your reputation precedes
you. You are very | earned.

Somet hi ng you said in your
openi ng remarks, before | begin the |ine of
questioning that | have, if | my, | would |ike
to bring to your attention because sonetines we
say things that we don't nean in the passion of

di scussi ons and debate on this floor. You said,
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and | quote, "Section 2 of the bill denies -
deal s with encounters between police and
suspected crimnals", but the bill doesn't say

anyt hi ng about the persons who nmay be stopped

under this bill are, in fact, suspected
crimnals. If | read it correctly, it does not
say that at all. Ws that a faux pas?

SENATOR VOLKER: | don't think
it's a faux pas. | think that when a | aw

enforcenent officer stops sonmeone on the street,
there is always the possibility that that
person's conduct could lead to sone sort of
crimnal conduct. | think what you are saying
tonme is -- and we're not accusi ng anybody
necessarily of a crine. What we're saying is
we're trying to give | aw enforcenent officers a
reasonabl e ability to deal with the possibility
or the probability, in sone cases, that sonmeone
may have naybe then or maybe at some i mredi ate
time participated in sonme conduct that could be
considered to be unlawful. It doesn't
necessarily mean that that person at that

imediate time is conmitting a crinme, but as you
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and | are very well aware, the general |aw of
this country has said that we give within
reasonabl e bounds the ability of |aw enforcenent
peopl e to make reasonabl e di scussions with
peopl e who nay -- who nay be in that kind of
situation.

SENATOR WALDON:  If | may
conti nue, M. President.

ACTI NG PRESI DENT KUHL:  Senat or
Vol ker, do you continue to yield?

(Senat or Vol ker nods head.)

ACTI NG PRESI DENT KUHL: The
Senat or continues to yield.

SENATOR WALDON: But the bil
says, if | amcorrect, Senator Vol ker, that the
bill would allow police to approach a person
based upon an objective, credible reason, not
necessarily indicative of crimnality, and so |
just don't understand your statenent, and that
was your statement was witten down just as you
said it, what the bill prescribes because the
bill does not say that the person has to

evi dence any outward mani festati on of
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crimnality.

SENATOR VOLKER: That's right.

SENATOR WALDON: Can you rectify
the statenment of the bill and your -

SENATOR VOLKER:  No. | think
what |'msaying is that they don't necessarily
have to evince outward manifestations of
crimnality, but that does not nean -- | think
you know why |'m saying this because obviously
what the | aw enforcenent officer is attenpting
to do is to obtain some sort of information or
to discuss with that person sonething that has
caught the eye of the | aw enforcenent officer.
That is right. It may have nothing to do with
crimnality. On the other hand, it nay al so,
and it may have to do, in fact, with the public
safety of sone kind. | suppose you could say
that that is also the charge of a police officer
and | would accept that, but | think that what
we are trying to do here is create a situation
where a | aw enforcenent officer is not put in a
position where he or she is absolutely unable to

guestion soneone for fear that anything that is
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di scussed or obtai ned or whatever could not be
used in any crimnal case.

SENATOR WALDON:  Woul d the
gentl eman continue to yield?

ACTI NG PRESI DENT KUHL:  Senat or
Vol ker, do you continue to yield?

(Senat or Vol ker nods head.)

ACTI NG PRESI DENT KUHL: The
Senat or continues to yield.

SENATOR WALDON: | had thought
about asking questions along the line that |I'm
going to junmp to, Senator Vol ker, nuch later in
our di al ogue, but because of what just
transpired, I would like to go to a different
area right away, and that is this: Are you
aware of the National Institute of Justice?

SENATOR VOLKER: Certainly.

SENATOR WALDON: Are you aware of
a statistical report -- or a report which
contains certain statistics regarding arrests
and the ability of officers in police
departnments across this country to nmake arrests

that occurred or which was published in 19837
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SENATOR VOLKER: No, | don't
think I really amaware of it.

SENATOR WALDON: I f | may then,
let me just read this to you -

SENATOR VOLKER: Certainly.

SENATOR WALDON:  -- so that not
only you but | and our colleagues will be
edi fied.

The statistical phenonenon is
reported by a 1983 National Institute of Justice
study that exam ned policing in seven
jurisdictions around the United States. |n each
of these jurisdictions, a snall percentage of
police officers between 8 and 19 percent
accounted for 50 percent of the arrests
resulting in conviction.

In Manhattan, for exanpl e,
approxi mately ei ght percent of the police
of ficers were responsi ble for 50 percent of the
arrests resulting in conviction. The study
further concluded that the superior performnce
of the high conviction officers was related to

nore rigorous procedures and techni ques for
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obt ai ni ng evi dence and | ocating w tnesses,

techni ques and procedures that could be

i mpl enented nore widely with better training,
and let me just cut to the chase to another

page. This is a quote again, "To set the record
strai ght and to denythol ogi ze the war on cri e,
one nust take a hard | ook at some nunbers.

First and forenost, one nust recogni ze that of
all adult felony crinmes that are commtted in
this country, FBlI data show that only about 20
percent result in arrest. This arrest rate for
all reported adult felonies has been consi stent
over the last three decades, the last 30 years.
Mor eover, of the 20 percent of felony crines
that do result in arrest, the Justice Departnent
figures for 1988 reveal that in New York County,
nore than 4 of 10, 44 percent of the adult
felony arrests were either disnissed by the
courts or subject to a decision not to prosecute
by district attorneys.”™ Then it furthers states
-- oh, here it is -- "The Bureau of Justice
Statistics data show that in 1988, only two

percent of felony arrests in Manhattan were
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declined for prosecution as a result of due
process violation problens.”

Now that |'ve given you this
information -- and I will have ny office give
you a full copy of this report, Senator. |'m
sorry | couldn't do that before we got here,

t hough I would wish to share everything with
you, sinply because | just got it nyself, and so
| apol ogi ze for that. However, recognizing if
this information fromthe bureau and from

Washi ngton is accurate, that the need to do what
we're doing with this Police and Public
Protection Act may, in fact, not exist, and I'm
goi ng to ask you the question because 8 to 19
percent of the police are really doing the job,
and what we need to do is to elevate the
capability of all of the police officers to
function in that nmanner so that 80 percent of
those crinmes reported will now perhaps result in
arrests, and we don't have to be too truly -

real ly concerned about this exclusionary piece
that we're going to deal with today because

capabl e police officers woul d nmake the necessary
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arrests. Do you find it possible to agree with
anything that |'ve said in here?

SENATOR VOLKER: Well, first of
all, I -

SENATOR WALDON: | love to listen
to the smle on your face. You don't know, it
makes mny day.

SENATOR VOLKER: | woul d agree
with virtually everything you say on nost
occasions. Let ne just say this, Senator, and
you as a former |aw enforcenent officer, as I
am know full well that there is a good reason
why a smal |l percentage of police officers make a
good nany of the arrests because they are in a
position to do that. Most police officers -
nost police arrests are not made by
happenst ance. They're made by police officers
who are in a position -- for instance, nany of
the sweeps that are made in the city of New York
are done by a small percentage of police
of ficers who are involved in squads that make
those arrests on the street. Certainly training

is a help, but one of the problens has been -
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and let nme say about that study -- it was a very
interesting study. O course, it was nmade a
long tine ago. It was made, what, 13 years ago,
and the law since then in this state | think
unfortunately has taken a turn away from what
was the fact in 1983, and what we're trying to
do in this statute is get a | aw back to where,
in effect, | think many woul d say we were better
off in 1983, and that is in a situation where
suppression is not as easy as it is in this
state, where |aw enforcenent people won't feel
that they are in a position where they can't
question virtually anybody on the street without
totally objective evidence of crimnality and in
-- where they'll be able to feel nmuch nore
confortable that they can do sonething which is
reasonabl e.

When | was a police officer, one
of the biggest conplaints -- and that was nany
years ago -- one of the biggest conplaints was,
of many police officers, that they had to
understand too nmany technical things, and the

reason they said that was that there were nany
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court cases that were throwi ng out arrests that
were made by these | aw enforcenent officers on
what they called technicalities. |In sone cases,
by the way, let ne say, they were valid
technicalities. In other cases, | think they
wer e questionable, but what | used to tell nany
of the law -- and | went to | aw school while I
was a police officer -- | would tell them Look,
you do what's reasonable. You do what's
reasonabl e under the circunstances, which is the
best way to deal with these kind of things. The
probl em that many of us see who have been in the
street and who have represented people as well
as, in effect, prosecuted themis that a police
of ficer, such as in the Torres case where he
found the gun and the drugs, a police officer
did what was reasonabl e under the circunstances
and a judge said, Well, maybe it wasn't exactly
reasonabl e because the fellow really probably
wasn't in danger even though this guy had a gun
because he didn't have ready access to it. It
was a case that this fellow had in his

possessi on, things of that nature.
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Senator, | think what we're
trying to deal with in this bill -- and you can
give ne all the statistics you want and |
understand that -- it nay say that certain
police officers maybe are doing and arresting
and maki ng nore arrests. That doesn't mean
ot her police officers are not capable. It may
al so nean that in our society, we need to do
nore things of this nature that give our police
officers the tools and the ability to deal with
the crimnal element so that instead of only
arresting and only convicting a small percentage
of those that commt these felonies, we're able
to do it on a nuch better basis and we're able
to nmake convictions stick.

SENATOR WALDON: M. President.

ACTI NG PRESI DENT KUHL:  Senat or
Wl don.

SENATOR WALDON: W/ | the Senat or
continue to yield?

ACTI NG PRESI DENT KUHL:  Senat or
Vol ker, do you continue to yield?

(Senat or Vol ker nods head.)
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ACTI NG PRESI DENT KUHL: The
Senat or continues to yield.

SENATOR WALDON:  Thank you very
much, M. President.

Senator, you're not saying that
there should be a |l esser standard in regard to
the encounters on the street or there should be
a |l esser standard in regard to training.

Hi storically, the police of this nation have

al ways aspired to be the best. W call New York
City's "the finest", and we're not saying that
in your response that the standards shoul d be

| ess than or we should not properly train our

of ficers or they should not always aspire to the
very hi ghest professional standard in their
capacity as police officers. You're not saying
that, are you?

SENATOR VOLKER: |'m absol utely
not saying that. |'m saying we have the best
trained and in nost cases, the best equipped | aw
enforcenment officers in the United States of
Anerica in the state. | amsaying that we not

only should continue that training but shoul d
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nmake it even better, and | am not saying that we
shoul d | ower any standards, but | am sayi ng that
the standards that we set should not be so
overly technical and so anbi guous that a
reasonabl e | aw enforcenent officer couldn't

possi bly understand them and, in effect, that
standard shoul d be so strict as to be beyond any
state -- in certain cases, any state in the
Union. That doesn't really make sense, not just
for police officers, but for the people of New
York State who these police officers are

prot ecti ng.

SENATOR WALDON:  Woul d the
gentl eman continue to yield, M. President?

SENATOR VOLKER: Certainly.

ACTI NG PRESI DENT KUHL: The
Senat or continues to yield.

SENATOR WALDON:  Senat or Vol ker,
it is my understanding that everything we do,
even in this great chanber, everything that is
done in this nation emanates froma sol e
source. In the inception of this nation, we

wote a great docunent, the Constitution, and
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that Constitution is the fundanental governing
docunent for this nation, and really all of the
standards that we set, all of the standards we
aspire to really sonmehow are connected to that
ori ginal document, which is the bedrock of the
United States, and early on in this nation's
hi story, there was a case, Marbury versus
Madi son. |I'msure you recall that from your
days in law school. Can you tell us what that
case stands for?
SENATOR WALDON:  Well, | think
the rights of -- okay. |Is this going to -
SENATOR WALDON: | s Senat or
Lei chter going to pitch in for you on this?
SENATOR VOLKER: | think to boi
it down, what you're tal king about is the right
of the states to nmake determ nations -- and the
right of the federal governnent, but also the
right of states to make determ nations by
t hensel ves but, of course, that stat... that
case al so, as you well know, did uphold the
right of the federal Constitution to oversee

things and, as you said and | happen to agree
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with you, that the bedrock is the Constitution
of the United States, but it's absolutely true
that we have the right as an individual state to
make certain decisions but in keeping with the
federal Constitution, and | think that's what -

| think that's what you're getting to, and |
agree with that. 1 don't think there's anything
in this bill that changes that.

SENATOR WALDON:  If | may, M.
Presi dent .

ACTI NG PRESI DENT KUHL:  Senat or
Vol ker, do you continue to yield?

SENATOR VOLKER: Certainly.

ACTI NG PRESI DENT KUHL: The
Senat or continues to yield.

SENATOR WALDON: | was really
listening intently for separation of powers, but
being that it did not emanate, | will put it on
the ether nyself, and under the doctrine of
separation of powers, are there not limtations
on each branch of governnment and if you recal
that such is the case, which branch of

government is specifically nandated to interpret
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and apply the | aw?

SENATOR VOLKER:  Senator, the
branch of governnent that is mandated to
interpret is -- in this state is the courts,
obviously, but let nme tell you sonething,
Senator. | happen to agree with that. Renenber
when | read nmy statenent in the begi nning about
the -- this bill and its relationship to the | aw
of this state, | read you various Court of
Appeal s deci si ons and vari ous deci sions by the

courts of this state that are reflected in this

bill, and the reason | did that was that I
happen to agree -- and | probably was being a
little facetious in not -- | knew exactly what

you were tal king about, the separation of
powers, but what we have done here is not, as |
t hi nk has been all eged by sone people, to
totally abrogate the Court of Appeals. There's
no way we can do that. W are a separate
institution, but what we have done here, what
the Governor's bill does and what the bill that
| sponsor here does is to attenpt to deal with

some deci sions of the Court of Appeals that have
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made changes that this Legislature | think has
the right to nake decisions on and that there
are Court of Appeals cases, the highest court in
this land and in this state and the Suprene
Court of the United States has said that we have
the right to nake both under the federal and the
state Constitutions. So that separation of
powers or not, we are in a position where these
deci sions can be made here logically, l|egally,
and | think rightfully to protect not only |aw
enforcenent officers but obviously, nore
importantly, to protect the people of this
state.

SENATOR WALDON: M. President,
may | continue?

ACTI NG PRESI DENT KUHL:  Senat or
Vol ker, do you continue to yield?

SENATOR VOLKER: ~ Sure.

ACTI NG PRESI DENT KUHL: The
Senat or continues to yield.

SENATOR WALDON:  Senat or, when
you spoke earlier about the Courts of Appeals

cases, you nentioned, | believe Torres and
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perhaps Holnes. |'mnot sure. There were four
-- three or four cases you nentioned. | have
here a whole slew of "bad cop" cases, but |

don't think we're tal king about "bad cop" cases
or really the three cases in terns of search and
sei zure that you nentioned.

I think the issue that we're
really trying to address today, at |east fromny
perspective, is the separation of powers, is
whet her or not one branch of governnent wl|
di ctate the rhythm of other branches of
gover nnent .

Recently as | read in the press,
the Governor criticized Judge Duckman. He
renoved District Attorney Robert Johnson, and
he's done sonme other things in regard to the
Executive Branch, in my opinion, intruding into
the work of other areas of governnent,
specifically precluded by the separation of

powers mandate, and | was just wondering if you

have an opinion in regard to that. Could -- and
| respectfully will accept whatever your answer
is. I"mnot here to put you on the spot other
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than for us to discourse, but could the
Governor's recent actions regardi ng Judge
Duckman, regarding D. AL Johnson be characterized
as intimdation, as violative of the separation
of powers? That's the real question.

SENATOR VOLKER: Let ne just say,
I think we may be getting a little bit far
afield fromthe bill, but let nme say this:
t hi nk what the Governor was saying in the
Duckman, as well as the Johnson case was that -
was not the issue of whether they had the power
or the authority. That's clear. The issue of
the separation of powers is very clear. The
reason | nentioned the cases and the
jurisdiction when we started was to show that we
are not abrogating the authority of the Court of
Appeal s to make deci sions but as a Legislature,
we have not only the authority but the right to
set policy and to nmake deci sions based on the
Constitution of this state and the Governor, by
the way, has a responsibility as the chief
executive officer to express hinself where he

bel i eves that not the judges are naking bad
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deci si ons necessarily, but whether they're not
necessarily following the law or followi ng their
oath as an el ected or appointed official.

I think the thing that bothered
the Governor in the Johnson case was not the
guestion of whether the district attorney in
that case deci ded whet her the death penalty or
the life without parole or whatever should be -
was the statenent by the district attorney that
he didn't believe that he should ever have the
deat h penalty or should ever use it, and the
guestion that the Governor | think expressed was
the issue of whether that person was violating,
in effect, the law, that is was not follow ng
the law, and | think in the Duckman case -- and
as you know, ultimately he referred it to the
Conmi ssi on on Judicial Conduct -- | think he was
concerned that the Comm ssion on Judicia
Conduct mght not follow through with its
responsibilities, and | think that's where |
think the Governor interjected.

It seens to nme -- and | am very,

very reluctant as a legislator, as | know
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Senator Lack is as chairman of Judiciary, to get
i nvolved in these kind of issues, except for one
thing. As | told a friend of mine fromthe Gty
who is with the New York City Bar, unfortunately
for us, we are the ones who are elected by the
people of the state of New York -- fortunately,
not unfortunately, but it is our responsibility
i f soneone we believe is not follow ng their
responsi bilities, not necessarily whether
they're right or wong in their decisions, but

if they're not following their responsibilities,
it seenms as if it's our responsibility totry to
make sure that those individuals do follow the
responsi bilities.

In this bill, I think what we are
doing is attenpting to speak out as -- for the
peopl e of the state of New York that we think
that some deci sions may not have been appropri
ate and that under our power as a Legislature,
that we can nake these decisions and shoul d rmake
these decisions. W're not abrogating the power
of the Court of Appeals. W are directing the

law in a way that | think is in the best
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interests of the people of this state, and I
t hi nk we have not only the right to do it, but I
think we have the responsibility.

SENATOR WALDON: M. President,
if I may continue.

ACTI NG PRESI DENT KUHL:  Senat or
Vol ker, do you continue to yield?

SENATOR VOLKER: Certainly.

ACTI NG PRESI DENT KUHL: The
Senat or continues to yield.

SENATOR WALDON:  Senator, | think
| heard a nmessage to the Court of Appeals in
what you just said. | don't knowif that's
appropri ate behavi or by those of us who sit in
this legislative chanber, but et nme share a
gquote with you that | think speaks to the
essence of Al Wal don's perception of the court.
This is a quote fromthe great Justice Felix
Frankfurter, and it says his words.

"The Suprene Court's authority
to possess neither the purse nor the sword
ultimately rests on sustained public confidence

inits noral sanction. Such feeling nmust be
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nouri shed by the court's conpl ete detachnent in
fact and appearance from political entanglenents
and by abstention frominjecting itself into the
clash of political forces and politica
settlenents.”

If I may, Senator Vol ker, if I
extend that credo, the statenment by Justice
Frankfurter to our Court of Appeals, could we
not characterize the Governor's action and, in
fact, our action if this one-house bill were to
becone the |l aw of the state of New York as
vi ol ati ng what Justice Frankfurter said in these
very significant words?

SENATOR VOLKER: Senator, first

of all, let ne maybe start out just by answering
the question directly. | have inmense respect,
obvi ously, for Justice Cardozo. | happen to

agree entirely -

SENATOR WALDON:  Justi ce
Frankfurter.

SENATOR VOLKER: O Justice
Frankfurter. Cardozo is another one. | know.

I"'maware. | happen to agree with that
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assessnent. | do not believe that's what we are
doi ng here in any way, shape, form or nanner.
However, let ne follow up by saying that
"political" is an interesting word. | don't
think the Governor was challenging the right of
judges to make decisions or the kind of
deci sions they made. Wat the Governor was
chal l enging was -- in one case with a district
attorney and in another case with a judge was
the issue of the propriety of how those
deci sions were arrived at and whether the person
-- the individual followed the procedures that
wer e mandat ed under the |l aw and correctly
appl i ed those procedures.

| do not believe -- and by the

way, you'd best be careful of the one-house bill

nature of this. It's very possible, | think,
that a facsimle of this bill may still have a
chance in the Assenbly. | don't -- |I'm not

convinced this is necessarily a one-house bil
because | think that the inpetus of this
proposal is much stronger than | think maybe

both of us realize, but | do believe that this
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bill is not by any nmeans a challenge to the
Court of Appeals but maybe a challenge to us all
to look at the state of the lawin this state
and nmake deci sions not based on sone sort of
technical interpretation of the world out there
but on the real world of protections, not just
for police officers obviously, but for the

i ndi vi dual s invol ved, but | ooking at what the
Court of Appeals itself has said about itself
and about the Legislature, not overriding or
overruling the direction of the Court of Appeals
except where it nmay have noved in a direction
that is in violation or in abrogation of what
the clear nmeani ng of the Legislature was.

W passed a statute here |ast

year -- | think it was last year. |'mpretty
sure it was |ast year, Senator -- that changed
the -- changed -- in effect, changed the court

deci sion on drug possession, and the reason was
that it was the interpretation of this
Legi sl ature and the Governor that a court

deci sion was not in keeping with what -- the

cl ear meaning of a legislative statute, which
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was passed in this Legislature years back in
bot h houses and signed by the then governor,
that a decision by the Court of Appeals was not
in keeping with the clear neani ng of that
statute and we rewote the statute, in effect,
and said, Here's what the meaning is, and the
Governor -- | believe you voted for that bill as
| did. The Governor signed that bill and, to ny
know edge, the Court of Appeal s has made no
attenpt to challenge that interpretati on because
upon our passing a second statute that basically
said, Here's what we neant in the first place
and your interpretation of it was not what the
cl ear nmeaning of the statute was, | think we
have every right to do that, and | think the
Court of Appeal s has acknow edged our right to
do that. So | don't think we're doi ng anythi ng
that abrogates the Court of Appeals' authority.

SENATOR WALDON: M. President,
woul d the gentl eman continue to yield?

ACTI NG PRESI DENT KUHL:  Senat or
Vol ker, do you continue to yield?

SENATOR VOLKER:  Sure.
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ACTI NG PRESI DENT KUHL: The
Senat or continues to yield.

SENATOR WALDON:  Senat or, thank
you very nmuch for your -- okay. Can we go now?

SENATOR VOLKER: Go ahead. |'m
sorry.

SENATOR WALDON: Was that Ryan?

SENATOR VOLKER: Ryan. You have
a much better nenory than | do. People versus
Ryan.

SENATOR WALDON:  Senator, | just
wanted to cover a couple of points in the bill,
sone of which we've discussed outside of the
chanber, and |'ve recently obtained sone
informati on, but one | was not able to obtain
information on. Do you know of any definition
for "bad faith"? |1 did not find one.

SENATOR VOLKER: "Bad faith", |
t hink -

SENATOR WALDON: As depicted in
the bill.

SENATOR VOLKER:  No. | don't
think the bad faith -- by the way, the "bad
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faith" word is used, | believe by the Suprene
Court and is in federal statutes. | don't think
there is any actual definition. | think it's

anot her one of those words of art or phrases of
art that have been used in the | aw and that have
not been specifically identified. M/ counse
says the totality of the circunstances

determ nes good and bad faith, and I don't have
a specific definition, yes.

SENATOR WALDON:  Senator, the
proposed bill speaks to an officer in a public
pl ace, and | since | ooked up because we had a
conversation about could soneone come into your
honme, and under 240 of the CPL, the | obby and
stairwell of New York City Housing Authority
projects are consi dered public places;
therefore, it seens to nme that the police could
go into the |lobby, and in the projects -- |
lived in one -- there are apartnents on the
first floor right off of the |obby. You step
into the | obby, there's an apartnment right here
in sone of them an apartnent right there to

your right. So those are public places and
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under this bill, the police could then make an
intrusion into the person's honme as | understand
it.

SENATOR VOLKER: No, Senator.

SENATOR WALDON:  If | may
conti nue, M. President.

SENATOR VOLKER: If | m ght
follow up on that. | disagree, and the reason
i s because the issue of the dwelling is -- is a
very clearly defined piece of the law. The fact
that you could enter into -- and that's true,
and | think that's by statute that we decl ared
| obbi es of buildings -- of public buildings or
apartnent buildings to be public places, and
specifically we did that, | believe because of
potential problens involving intoxicated persons
and di sorderly persons, and so forth, if ny
recollection is correct -- dating way back years
ago, if ny recollection is correct, but that
woul d have no nmeaning, as far as the actua
dwel Ii ng pl aces because there is no place that
I"'maware of any place in the aw that woul d say

a dwelling, whether it's adjacent to a foyer or
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whatever it is, could ever be declared to be a
public place. Dwellings are specifically

excl uded fromthe public place provisions, and
in that statute, by the way -- and | vaguely
remenber passing it nmany years ago -- we were
pretty specific as to what woul d be considered a
public place for that very reason, so that no
one could interpret that statute to nean you
could wal k i nto sonebody's house, arrest them
for public intoxication or disorderly conduct or
what ever based on the fact that their own
dwel I'i ng was a public place.

SENATOR WALDON: M. President,
may | continue? Wuld the gentlenman continue
to -

ACTI NG PRESI DENT KUHL:  Senat or
Vol ker, do you continue to yield?

(Senat or Vol ker nods head.)

ACTI NG PRESI DENT KUHL: The
Senat or continues to yield.

SENATOR WALDON:  Thank you, M.
President. Thank you, Senator Vol ker.

Senator, | wish I had your
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confi dence that sone zeal ous police officer -
over - zeal ous police officer mght not -- if not
properly trained, as | suggested nonents ago,
ten, fifteen nonents ago in our dialogue, that
the bottomline is this should not be the 1996
Police and Public Protection Act that we're
dealing with. W should be dealing with the
1996 Police Training Act to bring everyone up to
t he standard where their behavior woul d be such
that even those who are in the squad woul d have
to be a little anxi ous because the guys in the
street woul d be making as many arrests as they
were, those who are assigned to just fundanent
ally nake arrests. | think that woul d be of
great assistance to us.

| don't think that there will be
no exceptions to the interpretation that the
| obby is not a place that will allow themto
i nvade soneone's dwel ling even though the | aw
may be very clear about that, but what | really
want to do now is ask a couple of questions, if
I may, which I'msure you know the answers to,

but I want to set -- | want to acconplish
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sonmething here, if you will permt me to foll ow
this train of thought.

How nany people are in New York
State's prisons?

SENATOR VOLKER: Excuse ne. In
New York State prison?

SENATOR WALDON:  Yes.

SENATOR VOLKER:  About 70, 000, a
little bit under 70,000, in the state itself,
prisons, just about 69-, about 70-.

SENATOR WALDON: M. President,
may | continue?

ACTI NG PRESI DENT KUHL:  Senat or
Vol ker, do you continue to yield?

SENATOR VOLKER:  Sure.

ACTI NG PRESI DENT KUHL: The
Senat or continues to yield.

SENATOR WALDON:  Senat or Vol ker,
how many are in our local jails?

SENATOR VOLKER: Ch, | amreally
not sure. | believe alnost as many, if I'm
not -

SENATOR WALDON:  Wbul d 90, 000
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sound |ike -

SENATOR VOLKER:  You nean in the
local jails? | would think it's at |east -

SENATOR WALDON: It is about
90, 000, Senator.

SENATOR VOLKER: Ceorge tells ne
it's 89,786. He just counted them

SENATOR WALDON:  You know, George
knows -

SENATOR VOLKER:  Right. | think
it's somewhere between 70- and 90-.

SENATOR WALDON:  -- about nunbers
and things. He really knows.

SENATOR VOLKER: Absol utely.

SENATOR WALDON: Can you tell us,
i f you know, Senator Vol ker, the racial nmakeup

of New York State's prison popul ation?

SENATOR VOLKER: | believe the -
the last that | saw -- and | -- ny recollection
is it was about 60 percent. | think nmy | ast

recollection, it was sonmewhere around 60 percent
to 65 percent minority, if I'mnot m staken.

Maybe even a little bit higher. You' re talking
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about New York State as a state?

SENATOR WALDON: The state's
pri son popul ation.

SENATOR VOLKER: | think it was
-- it seens to ne it was 60-. |I'mnot sure. |
really haven't | ooked at it lately.

SENATOR WALDON:  |' m not
absol utely sure nyself, Senator, but | think
that bl acks occupy 12 percent of the state's
popul ati on, Hispanics, 11 percent, 11.3 percent,
and bl acks are 50 to 55 percent of the state's
pri son popul ation and the Latino community has
33 percent of that nunber which would put us
somewhere around 88 percent -- 85 to 88
percent. That may or nay not be accurate, but
if I my, M. President -- if | may continue.

SENATOR VOLKER: ~ Sure.

ACTI NG PRESI DENT KUHL:  Senat or
Vol ker, do you continue to yield?

SENATOR VOLKER: Certainly.

ACTI NG PRESI DENT KUHL: The
Senat or vyi el ds.

SENATOR WALDON: Are you aware of
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the recent report by M. Schectman from CIS in
regard to racial disparities?

SENATOR VOLKER: |If you nean the
report -- one of the reports that was put out
recently that was one of the few reports that we
have seen that indicates any kind of racia
di sparity -- and that was in the paper. It was
di stributed to a whol e bunch of people back in
Cct ober, and the nedia characterized it as a
secret report even though it was distributed to
about 350 or 360 people and did show sone
i ndi cati on of possible racial disparity -- and
by the way, that's the first one that DCJS has
done. DCAIS didn't do it. The person who did it
di d show sonme variables in racial disparity, but
| have to tell you, we checked it out and since
you bring it up, there were sone real questions
about the criteria that was used in that report,
but it was a report that was authorized
initially by the Cuonpb adm nistration and did
show sone potential disparity, but as is usua
in those cases and being fromthe death penalty

era, | can tell you that fluctuations of reports
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are pretty easy in this area, but it was a
legitimate report that showed sone disparity,
not a lot, but some disparity in the crimna
justice area.

SENATOR WALDON: M. President,
may | continue?

ACTI NG PRESI DENT KUHL:  Senat or
Vol ker, do you continue to yield?

SENATOR VOLKER: ~ Sure.

ACTI NG PRESI DENT KUHL: The
Senat or continues to yield.

SENATOR WALDON:  Senat or Vol ker,
if | ever go to a ball, I want to take you
because you really know how to dance. | want
you to know t hat.

What effect, Senator, do you
think this Police and Public -- let me rephrase
that. Are you able to predict the inpact, if
i mpl enented into |l aw, the Police and Public
Protection Act of 1996 will have on the prison
popul ati on of New York State?

SENATOR VOLKER: On the prison

popul ati on, you know, Senator, | would be very
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honest with you, and I'mnot trying to be coy by

any means. | don't think this bill will have
any -- certainly any i medi ate appreciabl e
effect just as -- by the way, the statute that

we passed | ast year, sentencing statute has very
little i medi ate ef fect because the main effect
of that statute cones in about three years down
the line. |If this -- renenber, sonmeone arrested
today, particularly in New York Cty, would take
a year to two or maybe two years before the
actual inpact on the prison systemof the state
of New York is inmediately forthcom ng.

| personally think that what will
happen here is that assumng that this statute
is enacted into law, | think that we will see
some peopl e who now may be able to evade even
prosecution but nore so conviction. Some people
will probably go to jail. W would hope that
what it would nmean is that sone crimnal conduct
will also be deterred which seens to be
somet hi ng, by the way, that many peopl e forget
about, and that is that when you are able to get

swifter and nore certain puni shment and when you
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are able to deal with crimnal activity in a
nore forthright manner, that it does tend to
di scourage crimnal activity in sone cases and
that, although we may get nore people put in
jail as an overall anount, we may well, in fact,
see fewer people entering into the crimna
justice system

One of the interesting things as
you know that's happening, Senator, is we're
getting in many cases as nany parole violators
now as we are new i nmates into our systemand -
because of the drop in the nunber of arrests
over the last few years and the drop in
convictions, but | would be the first to say to
you that hopefully better |aw enforcenent wll,
al though it may nean sone additional people in
our prison system hopefully it will nmean a
better respect for the law and will help sonme of
the public in deterring crime and neani ng | ess
crime in our streets.

SENATOR WALDON:  Thank you very
much, Senat or.

M. President, if | may now, on
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the bill.

ACTI NG PRESI DENT KUHL:  Senat or
Wal don, on the bill.

SENATOR WALDON: M. President,
nmy col |l eagues, | think what we're doing here
today with this proposal is an attenpt to
ci rcunvent the basic fabric and undergirdi ng of
this nation, our Constitution and its
guar ant ees.

| think that this article that
I"mgoing to read fromnonmentarily which has
words of the great Senator from Del aware, Joe
Bi den, are very poignant in regard to the
attenpt to usurp the powers of the court. This
is an end run around the court and an end run
around the process which anmends the Constitution
of not only the United States but this state.

In regard to interfering and
intruding into the judiciary, Senator Biden said
and | quote, "All judges, including
conservatives rail agai nst governnment when it
violates the Constitution. Many judges,

Republ i cans and Denocratic, sonetines decide
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cases in favor of crimnal defendants. This

i ncl udes judges reconmended by Dole." He was
tal ki ng about the federal Judiciary. "For
exanpl e, Dol e recommended Deanell"” -- | want to
pronounce this nanme correctly -- "Reece Tacha",
T-a-c-h-a -- "to former President Ronal d Reagan
for the 10th Grcuit. In 1994, Tacha wote an

opi ni on suppressing "crack" cocai ne di scovered
during a traffic stop after the officer
initially and incorrectly thought the
defendant's notor vehicle registration was
invalid." The Senator then says, "This does not
mean that Tacha is soft on crine."

My opposition to this bill does
not nean that Al Waldon is soft on crime. Those

in the Denpcratic Conference and those in the

Republ i can Conference who will vote against this
bill does not nean that we are soft on crine.
Senat or Bi den continues by saying, "It is a

judge's job to keep the government from
violating a citizen's constitutional rights even
when this neans giving a crimnal a newtrial."

My col | eagues, we are first and
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forenpbst a nation of laws. Qur political system
was founded upon a body of fundanmental |aws, the
Constitution. That Constitution was set up and
sets us apart fromthe despotic regi nes of
Eur ope over 200 years ago. It was unique. It
ensured that the people were not rul ed through
fiat and capriciousness. The guarantees of the
Constitution are still what set us apart from
the nodern dictatorship, fromauthoritarian
reginmes, fromtotalitarianismand from so-called
banana republics. Wy do so nany people want to
come here to Anerica? Because our systemis
still, 220 years l|ater, the beacon to which al
nati ons aspire.

The police in this nation cannot
-- cannot, must not, legally act arbitrarily.
They are a disciplined, dedicated group of
prof essional s, proud of their professionalism
and their service to the public as was | when
served as a police officer. | protest this
underm ni ng of the nost fundanental docunent in
the history of this nation, our Constitution.

protest this canard that the police have their
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hands tied under current |aw and court precedent
and that justice is not prevailing in our courts
but, nost of all, |I protest that we are here
today practicing obfuscation 101. W are
sayi ng, Watch ny hands. Hear ny shi bbol et hs.
Read ny lips but don't ask us, this Legislature,
this Governor, where's the budget? Steve
"Bantu" Bi ko said the nost -- and | quote, "The
nost potent weapon in the hands of the oppressor
is the m nd of the oppressed”, and so | refuse
to surrender ny mnd even to people as clever as
those here. | refuse to surrender the will and
t he needs of the 300,000 in the 10th Senatoria
District. | refuse to believe that politica
expediency is the right way, that wong because
some one person wants to nake it so is now
right. | refuse to surrender the lives and
spirit and futures of countless black and
H spani c young nen.

The Police and Public Protection
Act of 1996 will not protect the public. It
wi | | expl ode our prison popul ation, drain our

resources, make all of us nore fearful and
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i nsecure by reducing the constitutiona
protection and protections which have nade this
nation so great. Wen you couple this act with
the Governor's desire to build 8,800 prison
cells, the only growth phase of his budget, when
you couple this with Schectman's report, the
possibility of prison yards, as dreans deferred
of bl acks and Hi spani cs beconme abundantly rea
and abundantly nore possible, | yield not ny
mnd. | do not fail to protest. | have
confidence in the noral sanction of the court.

| thank you, ny coll eagues.

ACTI NG PRESI DENT KUHL: Chair
recogni zes Senat or Abate.

SENATOR ABATE: Thank you. Would
Senat or Vol ker yield to one question?

ACTI NG PRESI DENT KUHL:  Senat or
Vol ker yield to Senator Abate?

SENATOR VOLKER  Yes.

ACTI NG PRESI DENT KUHL:  Senat or
yi el ds.

SENATOR ABATE: Senator, if | can

preface nmy question. | enjoyed your rendition
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of a nunber of Court of Appeals cases. | know
that you are now going to have the ability if
you ever |leave this Legislature to teach
Crimnal Procedure Law or jurisprudence, but |
di d enjoy your know edge of crimnal |aw and
pr ocedure.

My first question, Senator
Vol ker, if the reason behind the exclusionary
rule, whether it be the state exclusionary rule
or the federal, is to strike a bal ance between
the ability of |aw enforcenent to carry out its
function and bal ancing that right with the obl
gation to protect the public from unreasonabl e
i ntrusions, unreasonabl e searches and sei zures,
clearly the intent of this legislation is your
concern to correct this balance, but don't you
think as a result of this legislation there wll
be nmore unwarranted intrusions?

SENATOR VOLKER: If | did think
that, | wouldn't be sponsoring this |egislation,
Senator. Let ne just say, renenber what |
stated before and that is that, by doing this

bill, we are, in effect, getting New York | aw
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back in sync with the rest of the country.

In other words, what we are
saying here is that we are -- that the New York
statute has gone -- or the New York -- the cases
that this statute ainms at were cases that put
the New York situation at a higher standard than
not only the federal Constitution but by far the
rest of the country. Now, unless the assunption
is that the rest of the country is conpletely
unfair and that the Constitution of the United
St ates doesn't adequately protect individuals,
then | think you would have to assune that we
have gone beyond what the rest of the country
bel i eves is proper conduct.

What we're saying in this bill is
not that we're going to allow i nproper conduct
but that we are going to all ow reasonabl e
conduct, and reasonable, it seens to ne, is
somet hing that we have to deal with. No one is
saying that illegally obtained evidence, where
there is a showi ng of |ack of reasonabl eness -
the Court of Appeals clearly can throw those

cases out, this legislation or not dependi ng on
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the situation, as they can under the federa
Constitution, by the way.

| think what we should really al
understand here is that there is no absol ute bar
for maki ng reasonabl e determ nations. Wat we
are saying here in this statute, that we think
that certain decisions in certain cases may have
gone too far and that we are naking sure that
our Constitution is upheld as well as the
federal Constitution at the sane tinme that the
people of this state are protected and that the
| aw enf orcenent people who enforce the | aw are
pr ot ect ed.

SENATOR ABATE: Wbul d Senat or
Vol ker yield to anot her question?

SENATOR VOLKER:  Sure.

ACTI NG PRESI DENT KUHL:  Senat or
Vol ker, do you continue to yield?

SENATOR VOLKER: M m h-mm

ACTI NG PRESI DENT KUHL:  Senat or
continues to yield.

SENATOR ABATE: M concern is

that you use the | anguage "reasonabl e,” and yet
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there is no definition in the legislation to
define what is "bad faith". Bad faith in whose
eyes? |If the officer feels subjectively they' ve
acted not in bad faith, what does that nean?

SENATOR VOLKER: Well, first of
all -

SENATOR ABATE: How do you define
"bad faith" in this |egislation?

SENATOR VOLKER: How woul d you
define "good faith"? | mean, the point is good
faith is the reverse of bad faith, and that's
not a determnation to be nmade necessarily by a
police officer. 1In the long haul, that's going
to be nade by a court.

W ask a | aw enforcenent officer
to act reasonably. |If his or her mstake is
consi dered to be one that was deliberately done
and not done in a proper nmanner, certainly that
woul d be -- | think would be considered bad
faith. 1In fact, | suppose if we define bad
faith in the statute that neans as long as the
person didn't deliberately nean to harass -- or

put some | anguage in -- | think that would be a
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better argunent, frankly, that we were intruding
on the separation of powers.

Renenber, if we were to very
strictly define what "bad faith" meant -- and
that mght be difficult to do since no one has
tried to do that, but, if we did, we would be
restricting and tying the very hands of the
court that we're tal king about giving authority
to deal with it.

SENATOR ABATE: Because of the
vagueness of the |anguage and in ternms of how
one will interpret bad faith, it will give very
little guidance to the police departnment as to
what their appropriate actions should be.

How can the police departnment
now, given this what | call vagueness, know what
is appropriate and al |l owabl e and what is not?
Basically, it can only be decided by the
i ndi vidual officer acting on what they may or
may not perceive to be reasonable at the tine.

So |I'm concerned about what
gui dance are we giving to the police departnent

with a bad faith exception?
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SENATOR VOLKER ~ Senator, | think
the gui dance we're giving themis to -- the
judge is going to have to look at the totality
of the evidence, and what we're saying here is
that we have a -- and, by the way, this is not
something -- the bad faith interpretation is not
sonmet hing that we pulled or was pulled whol e
cloth and just used here. It is being used on
the federal |evel also, as you know. It was
quoted in the Suprenme Court of the United
St at es.

SENATOR ABATE: Well, no, that
was nore restrictive than the Suprene Court
because the Suprenme Court tal ks about a good
faith exception that applies to search warrant
cases. It seens to ne that we're goi ng beyond
even the federal standards in this |egislation.

SENATOR VOLKER:  No, | don't
think we are, Senator. | think we are pretty
well right with the federal standard with this
legislation. | think if you |look at the
totality of what's being done nationw de and in

the federal courts as well as the -- well, in
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Congress, | don't think we're going beyond
here. In fact, probably we're not going as far
as sone states have done and as far as sone
parts of the federal courts have noved.

| think that it is pretty clear
what the neaning of this statute is, and a court
will interpret it based not necessarily on what
the | aw enforcenent officer thought but based on
the totality of the circunstances and whet her
t hat evi dence should be allowed in or not.

SENATOR ABATE: WI I the Senator
yield to anot her question?

SENATOR VOLKER:  Sure.

SENATOR ABATE: Wy then did you
chose the | anguage of "bad faith" when the
federal Suprene Court has used the words of
"good faith" exception? GCbviously, there is a
difference in termnology. |If you are trying to
make our state interpretation consistent with
the federal interpretation, why do you use
di fferent term nol ogy?

SENATOR VOLKER: | think that the

good faith/bad faith determnation, | think, is
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the federal term nology and is the state
term nol ogy. Maybe you juxtapose it, but I
think the issue of what constitutes good faith
and what constitutes bad faith is an issue that
has to be determined. To a |aw enforcenent
of ficer, whether you say you nust exercise good
faith or you shouldn't exercise bad faith, |
don't see where that's going to make any
difference in the long run, and | think the
direction of the court in interpreting the
statute is clear under either case.

SENATOR ABATE: WI I the Senator
yield to anot her question?

ACTI NG PRESI DENT KUHL:  Senat or
Vol ker, do you yield to another question?

SENATOR VOLKER:  Sure.

ACTI NG PRESI DENT KUHL:  Senat or
yi el ds.

SENATOR ABATE: It is ny
under standi ng that the Court of Appeals will not
be in a position to suppress evidence unl ess
after a hearing it is found that bad faith was

commtted on the part of the police officer.
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Wio carries the burden? Does the
def endant who has little know edge of what's in
the mind of the police officer have to prove
that that officer acted unreasonably in bad
faith? | mean isn't this an inpossible burden
due to over -

ACTI NG PRESI DENT KUHL:  Senat or
Abat e, excuse the interruption just a mnute.

Senat or Hol | and, why do you
rise?

SENATOR HOLLAND: Coul d we have
the | ast section read so a nenber can vote on
this bill, please.

ACTI NG PRESI DENT KUHL: The
Secretary will read the |ast section.

THE SECRETARY: Section 5. This
act shall take effect inmediately.

ACTI NG PRESI DENT KUHL: Call the
roll.

(The Secretary called the roll.)

ACTI NG PRESI DENT KUHL:  Senat or
Nanul a, how do you vote?

SENATOR NANULA:  No.
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ACTI NG PRESI DENT KUHL:  Senat or
Nanula will be recorded in the negative.

The roll call is wthdrawn.

Thank you, Senator Vol ker and
Senator Abate, for allowing the interruption.

Senat or Abat e.

SENATOR ABATE: Who carries -- to
rephrase it, who carries the burden of proof and
how can the defendant possibly prove what's in

the mnd of that officer?

SENATOR VOLKER: | don't think
it's the mnd of the officer. | think it's the
totality of the evidence. |If you |ook at these

ki nds of cases and if you | ook at the
interpretations, there are far nore than the
issue of what is in the mnd of the |aw
enforcement officer. The Torres case, for

i nstance, there was a nmountain of circunstantia
evi dence brought in on the very issue of the
evi dence that was obtained which is the nornal
-- is the normal case, and | would think that
that woul d be the case under any circunstances

and that the -- what would have to happen is
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that the prosecution would bear the burden of
proving that there was no bad faith by the | aw
enforcenment officers. Because, renenber, there
has al ready been a determ nation that -- well,
presumably a determ nation that this evidence is
illegal; because if it's not directly illega
evi dence, then it has to be directly entered.
So once that is done, then the prosecution has
to nove and show that there is no bad faith.
SENATOR ABATE: That was hel pful,
Senator. So it is your understanding of this
| egi slation, since this is your |egislation,
that the burden of proof would be on the
prosecution to conme forward to show that the
stop was made in good faith?
SENATOR VOLKER:  Yes, | think so.
SENATOR ABATE: The reason that
' m concerned about -- of this whether it's
com ng forward by the prosecution and the burden
shifting to the defendant, | read this
| egislation that there has to be no indication
of crimnality. The officer can stop soneone,

just so it's not in bad faith, for any reason or
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no reason at all. So it's very broad what the
authority of the officer is in terns of
stopping, and that is nmy concern. How do we
acconpl i sh the dual m ssion of balancing | aw

enforcenent efforts and protecting citizens

at-| arge?

SENATOR VOLKER:  First of all,
let's -- there are two pieces. You have noved,
then, fromthe issue of illegally excludes

evi dence to the issue of stopping.

The bill would allow question
when the police officer has objective, credible
reason not necessarily indicative of
crimnality. So |l think we are, in a sense,
dealing with two different pieces of the bill.

The issue of exclusion of
evi dence, although it obviously could hinge on,
in certain cases, the stopping, that is a bit of
a different issue, and dependi ng on what the
police officer finds in his questioning would
t hen determ ne how he woul d nove on, and there
still could be an illegal seizing of evidence

despite the fact that nmaybe the police officer
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under the rules was able to stop that person,
but there would still be an issue as to whether
t he evi dence was either seized or obtained

| egal ly.

For instance, the issue, as |
think in sone of these cases is, when you find
t hat someone may have conmitted sonme crimna
conduct and you go to his house and you enter
his house, the question is, "Did he actually
agree to allow you to do that?" He wasn't under
arrest. You can't just walk into soneone's
house. He can say, "The guy let ne in," but if
the guy says, "Well, | didn't really let him
in," anything found in that house couldn't be
used as evidence under this bill or under the
statute as it is right now

SENATOR ABATE: Except | read the
| anguage -- and pl ease correct ne -- that the
Court can not get involved in suppressing this
evidence if two conditions have to be apparent;
one, that the officer acted in bad faith and,
secondly -- | read not and/or -- "and not in

whol e or in part for the purpose of protecting
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the safety or an act of another person.”

Anyone who is a | aw enforcenent
of ficer in uniformor conceivably in undercover
work, their whole function is to protect the
public. So even if they act in bad faith and
it's consistent with their |aw enforcenent
functions, it seens as though the prosecutor has
met their burden, because it tal ks about bad
faith and not in whole or in part.

SENATOR VOLKER: No, | think that
it's pretty clear what the clear neaning is, and
| still think you have to | ook at the totality
of the incident to nmake a determ nation whet her
t he evi dence woul d be included, and | don't
think that this |anguage i s unreasonable.

| think it basically is what
generally is not only the |aw or has been
previously considered to be the | aw of New York
but al so has been considered to be the | aw of
the land, and | don't think, really, we're
reachi ng nuch farther than what is generally
considered to be the I aw now i n nost

jurisdictions.
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SENATOR ABATE: | disagree,
Senat or .

ACTI NG PRESI DENT KUHL:  Senat or
Vol ker, do you continue to yield?

Are you asking the Senator a
guesti on?

SENATOR ABATE: Yes, pl ease.

ACTI NG PRESI DENT KUHL:  Senat or
Vol ker, do you continue to yield?

Senat or continues to yield.

SENATOR ABATE: Senator, | don't
understand. If, in fact, the | egislation was
goi ng to address and the burden was going to be
to look at the totality of the circunstances, |
woul d think there woul d be some | anguage in this
| egislation that explicitly tal ks about the
totality. It doesn't talk in that respect, and
pl ease correct nme. Wiat | read is, "was
committed in bad faith and not in whole or in
part for the purposes of protecting the safety
of an act or another person.” It does not talk
about totality of the circunstances.

| guess, please explain to ne how
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this burden coul d ever be net, because in every
i nstance there could be an all egation nmade that
a law enforcenent officer is on the street to
protect the public.

SENATOR VOLKER:  Senator, | think
that you and | both know that we do not have to
-- that a court will interpret this based on -
when you say, "bad faith,” they will clearly
interpret it based on the circunstances and not
the subjective mind of a |aw enforcenent
officer. That's not the way it works, Senator.

| realize when you are | ooking at
this, you are thinking in those terns. That's
not the way it works in reality. 1In reality,
the courts have and will continue to have a
right to look at the totality of the
ci rcunst ances and nake determ nations. W don't
have to tell themthat in the statute, because
the fact that we have stated in here what the
ci rcunst ances nust be, | think, gives the court
the ability to nake a determ nation and noves
the prosecution, by the way, to nove forward to

show that there was not bad faith.
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And keep in mnd here, Senator,
you' ve got to put these two sections together
and realize that what you' re saying here is that
you already had a determ nation in one way or
anot her of illegally seized evidence, and then
that would trip off the issue of whether there
was bad faith and the issue of the | aw
enforcenment officer's own situation under the
ci rcunst ances.

SENATOR ABATE: Senator Vol ker,
woul d you vyi el d.

ACTI NG PRESI DENT KUHL:  Senat or
Vol ker, do you continue to yield?

Senat or continues to yield.

SENATOR ABATE: On the one hand,
we do not trust the Court of Appeals to
interpret the Constitution and on the other hand
we are witing | anguage so broad that talks
about -- language, as | stated, in line 15 and
16, and we're trusting the Court of Appeals to
interpret the intent of the Legislature. So as
far as I'mconcerned, it seens very ironic. On

the one hand, we can't trust themto protect

Pauline WIliman, Certified Shorthand Reporter




© 00 ~N o o b~ w N P

N NNN R R R R R R R R R R
W N B O © 0 N O U~ W N Rk O

5046

us. On the other hand, we think they can do
everything right in interpreting the intent of
our | aws.

But |et ne get back to -

SENATOR VOLKER ~ Senator, | don't
agree with that, by the way, and let nme say that
we can't exclude the Fourth Anendnent of the
Constitution here. | think, Senator, you are
isolating this piece as if it somehow sits out
there by itself. The Fourth Amendnment to the
Constitution is still there. The issue of
illegal search and seizure is clearly stil
there. W are noving -

SENATOR ABATE: Under the federa
Constitution.

SENATOR VOLKER:  Under federal.
That's what |' m sayi ng, under the federa
Constitution, and we are not abrogating that,
clearly and were we to try to do that, we would
be subject to a constitutional challenge, which
| don't think that this statute would all ow
that, and I don't think we're giving an enor nous

anmount of latitude to the Court of the Appeals.
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They have taken that |atitude anyways, and |
guess | don't exactly see where the problemis
except in terms of the fact that you are | ooking
at it, | think, in terns of what the Court of
Appeal s, in several cases, has already said,
while in other cases, they have said sone other
t hi ngs.

What we're trying to do is make
it much nore clear as to what the clear neaning
of the Constitution is and the clear neani ng of
Court of Appeals cases are so that there is no
conf usi on.

SENATOR ABATE: Senator Vol ker,
woul d you yield to ny | ast question?

SENATOR VOLKER: Certainly.

ACTI NG PRESI DENT KUHL:  Senat or
yi el ds.

SENATOR ABATE: Senator, you
agree that the responsibility of the Legislature
is towite laws; and, recently, when we
overturned the Court of Appeals case in the Ryan
case, we did that because the Court of Appeals

msinterpreted or we felt that the Court of
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Appeal s msinterpreted a | aw that was passed,
and there was a need to clarify that |aw

SENATOR VOLKER R ght.

SENATOR ABATE: So | think we're
in agreement that our responsibilities are to
wite the laws. | don't understand where in
statutory authority the Legislature has the
authority to interpret the Constitution. Isn't
that the sole responsibility of the courts to
interpret the law and interpret the
Constitution? It is not within the realmof the
Legi sl ature.

SENATOR VOLKER: Let ne just read
you Justice Titone in the Johnson case,

"Excl usi on of evidence is not a command of the
New York State Constitution, Article |, Section
12. Rather, it is a judicially declared rule of

evi dence which the Legislature is free to

abrogate."

That was Justice Titone in the
concurring decision in People -- for the Johnson
case back in 1985, and the reason -- there are

ot her cases, but | use this because it
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specifically is in point here; and that is, that
it isthe -- the Legislature has the authority.
And the Court of Appeals, by the way, on nore

t han one occasion -- this is only one of the
occasions. In fact, the Governor -- in the neno
the Governor cites another case rather than this
Johnson case, and we -- Richter Jewel ers case,
which is a nuch earlier case, and a history has
been devel oped here.

W are not, in reality,
abrogating the Court of Appeals. W are
directing the Court of Appeals, in effect, using
their own cases and saying, "Look! This is the
pl ain meaning of the Constitution.” W can't
abrogate the federal or the state Constitution.
W don't intend to. W just want to nake sure
t hat wherever possible that the interpretations
fit inwith what this Legislature has passed and
what the people of this state intended to do
when we passed this legislation and to nake
sure, | think, that the people of this state are
properly protected.

| think we have the authority to
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do it, and I think we are doing sonething which
clearly is within our power.

SENATOR ABATE: Thank you
Senator. On the bill.

ACTI NG PRESI DENT KUHL:  Senat or
Abate, on the bill.

SENATOR ABATE: Not to be
dramatic, but this is heartfelt. Both, | think,
nmy know edge of the crimnal justice system ny
work on the streets, that this could be one of
the darkest nmoments in legislative history if we
pass this |egislation today.

W are all concerned with crine,
and we all w nce when we hear of reports when a
guilty person and a crimnal takes advantage of
the Constitution and takes advantage of the
crimnal justice system when we hear reports
t hat soneone is set free because of the Fourth
Amendrent.  But regardl ess of these few cases
and these few occasions where crimnals take
advant age of the Constitution, |I have not heard
today any rational e based on full cases that

have been articul ated to nake such a radi ca
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change in our constitutional protections.

Certainly, we can't argue -- and
| believe | aw enforcenent today is nore than
willing and able and fully prepared to foll ow
the Fourth Amendnent, and we can't argue the
police are so handi capped that they can't nake
arrests. W can't argue that not enough peopl e
are getting convicted. W can't argue that nost
cases are suppressed after a suppression
notion. W know that's not the case.

If you' ve ever done defense, it's
an extraordinary situation when a notion to
suppress is granted. It's certainly an
exception. It's a mnutiae of the totality of
cases that are heard on notion to suppress
I ssues.

And, certainly, we can't argue in
| aw enforcenent in our crimnal justice system
we are not doing a splendid job of first
arresting, convicting and inprisoning huge
nunbers of peopl e.

What we're doing today is

forgetting what the origin of the exclusionary
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rule was. It's not to protect crimnals. It's
to protect innocent people, and we al ways think
about the exclusionary rule within the context
of the crimnal justice system But what we
shoul d be thinking about is all those innocent
peopl e that wal k down their streets, live and
work in their communities every day, and shoul d
they be subjected to unwarranted intrusions
because the officer has a hunch based on, let's
say, good faith, based on a reason that he can
articulate or can't articul ate?

Shoul d i ndi vi dual innocent people
be subjected to these unwarranted intrusions?
And that is what will happen. The excl usionary
rule will hurt innocent people throughout the
state. W never hear about the officers
st oppi ng i nnocent people. They act on a hunch
and no one gets arrested because the innocent
person didn't have drugs, didn't have guns,
wasn't involved in crimnal activity. There are
t housands of cases |ike that where we can't give
a voice. W can't nmeasure that harm

So | submt what we're doing
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today is not helping the few crimnals that get
off. We're hurting the huge nunbers of people
who are innocent and need to be protected in
terms of their privacy rights.

| believe this |egislation would
be a virtual abolition of the state exclusionary
rule, | believe, as it's witten, in terns of
the bad faith exception and in addition, the
proof has to show that the officer was not
involved in legitimate | aw enforcenent duti es.

If an officer has a uniform they are out there
doing legitimte work, conceivably. How wil

t he defendant ever be able show that there was
bad faith?

In essence, what we're doing,
we're saying now to the Court of Appeals, "Do
not get involved in protecting the rights of
citizens. It's no longer your job." And that's
what this legislation is doing.

| think it's a frontal attract on
the doctrine of separation of powers. It is a
frontal attack on the independence of the

judiciary, and we in the Legislature, by passing
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this, are treading on the authority of the Court
of Appeals to interpret the |laws of the state.
We can have an active and legitinmate role in
this area. Let's not overstep our bounds. W
can say the Court should interpret the rules
and, if we object to the way they interpret the
Constitution, we can anmend the Constitution to
make it clearer. That is what our role in the
Legislature is, for legitinate purposes to anend
the Constitution, not to intervene and to take
away the authority of the courts.

And we shoul d ask oursel ves who
is in the best position to protect the citizens
of New York State? 1Is it people in Washington
or should we ignore 20 years of jurisprudence
and say that the judges we el ect and appoi nt do
not understand our traditions, do not understand
the |l aw of New York State? | nean, repeatedly,
we as Republicans and Denocrats tal k about state
rights, the ability of the states to be able to
fashion their own laws to protect their
citizens. Wiy in this instance are we saying we

are not able to protect ourselves and nust rely
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on federal guidelines?

| believe the outcone of this
legislation if it's passed will invite nore
unwarranted intrusions. |It's so broadly
drafted, | aw enforcenent officers can stop
peopl e for no reason or any reason at all
There does not have to be any indication of

crimnality and, noreover, it will not give

gui dance to the police departnent so they can be

trained and that there is an actual accurate
description of what is allowable under the |aw

So if you talk to police
conmi ssioners over the last 20 years -- and
there's sonme docunentation -- they wanted the
courts -- they wanted cl ear guidance as to how
they should train their officers.

So let ne just end and when
started that this is a -- | think, a grimday
because | believe the Constitution is not just
an inconvenience. |It's not just a piece of
paper. It's not something we can hold up as
true on one day and discard on another, that it

is a precious docunent that should be cherished
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and that it should not be tanpered with, and it
shoul d wi thstand the whinms and changi ng vi ews of
t he popul ace.

And so when | heard today that
the tines demand it, that is exactly the reason
why we should not tanper with the Constitution.
Yest erday nmay denmand sonething differently,

t oday sonething el se, and tonorrow a different
result, and that's why we have a Constitution
that we do not change it willy-nilly at whim
and there is a process available to the
Legislature if we want to clarify or change that
Consti tution.

We shoul d not destroy the
doctrine of separation of powers and the
i ndependence of the judiciary. This is a very
dangerous path we're enbarki ng upon. | hope al
of you will give it a second thought. W all
care about |aw enforcenent. W all care about
stopping crine on the street, but there must be
a bal ance, a reasonabl e bal ance between | aw
enforcenent and the protection of innocent -

and |l et nme underscore, innocent people that walk
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and |ive on our streets.

So | hope many of you who m ght
have been predi sposed to vote for this
| egislation will consider voting against it.
Take anot her |look. Again this is a dangerous
course, and it needs to be stopped.

Thank you.

ACTI NG PRESI DENT KUHL: Chair
recogni zes Senat or Dol | i nger.

But before that, Senator
Hol | and.

SENATOR HOLLAND: Coul d we read
the | ast section and | et Senator Santiago vote,
pl ease.

ACTI NG PRESI DENT KUHL: Secretary
will read the | ast section.

THE SECRETARY: Section 5. This
act shall take effect inmediately.

ACTI NG PRESI DENT KUHL: Call the
roll.

(The Secretary called the roll.)

Senat or Santi ago, how do you

vot e?
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SENATOR SANTI AGO. I n the
negati ve.

ACTI NG PRESI DENT KUHL:  Senat or
Santiago will be recorded in the negative.

The roll call is wthdrawn.

W' re back on debate.

Chai r recogni zes Senator
Dol I'i nger for the fl oor.

SENATOR DOLLI NGER W /I | Senat or
Vol ker yield for a couple of questions?

ACTI NG PRESI DENT KUHL:  Senat or
Vol ker, do you yield to a couple of questions
from Senator Dol |linger?

Senat or vyi el ds.

SENATOR DOLLI NGER:  Senat or, |
appreci ate the courtesy that you gave to the
menbers of the Codes Committee in delaying this
debate. As you nmay know, | sent a nmeno to your
of fice, and we've reviewed, and | think your
counsel has revi ewed.

What | would like to do is focus,
if I could, with a series of questions about

just one portion of the bill to try to highlight
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one of the points Senator Abate nade, which is
how the drafting of this bill is just going to
punt to the courts all kinds of critica
deternminations that are not really specified in
the bill.

So with that in mnd, through
you, M. President, can | turn your attention to
line 12 in the bill which tal ks about crimna
| aw enforcenent duties. It says that when
engaged in crimnal |aw enforcenent duties -
this deals with the section that gives officers
the right to stop people and ask questi ons.

Does it mean that -- does this section nmean that
it only applies if they are involved in crimna
| aw enforcenent duties? Wat happens if they
are enforcing traffic laws and they want to stop
sonmeone and ask them a question but they are
only giving out traffic tickets? Are they
permtted to then ask the questions and foll ow

t he course of conduct described in the bill?

SENATOR VOLKER: | don't think
that the issues that are involved in this bil

have generally come up on traffic stops, but I
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think what you'll find that if you follow the
Vehicle and Traffic Law you will find there are
crimnal offenses within the Vehicle and Traffic
Law. So when a police officer is involved in
enforcing the Vehicle and Traffic Law, he is
also involved in the -- engaged in crimnal |aw
enforcement. So | think the answer to that is
it would be included, although these kinds of
i ssues generally don't conme up unless there's
sonmet hing nore than just traffic involved. But
| think the answer is you will find clearly that
crimnal lawis involved in traffic enforcenent
al so.

SENATOR DOLLI NGER: But, again
t hrough you, M. President.

ACTI NG PRESI DENT KUHL:  Senat or
Vol ker, do you continue to yield?

SENATOR VOLKER:  Yes.

ACTI NG PRESI DENT KUHL:  Senat or
yi el ds.

SENATOR DOLLINGER: Al of the
issues in this portion of the statute, as you

know, will be litigated to death in the courts
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of this state because sooner or |ater sone
police officer is going to stop someone, ask him
a series of questions, arrest him They'll find
out he or she has drugs on them or sone other
contraband and, | o and behol d, the question wll
be the validity of the stop and the validity of
the questioning, all of which hinge on the
specific, very narrowy construed | anguage in
this statute; isn't that correct?

SENATOR VOLKER: Yes, it is, but
| can't imagine -- and, of course, | suppose you
coul d have a judge that woul d say, "Well,
there's crimnal penalties in the Vehicle and
Traffic Law and any tinme that you are involved
with the autonmobile in traffic that the crimna
| aw coul d be involved, but we don't think that
it's specific enough." Sure, you could, but I
think, in general, that would be considered to
be unreasonabl e.

And it seens to me when you get
too specific that's when you get into problens,
and | think I could nake the reverse argunment to

what you are nmaking that | think it is specific
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enough. In fact, you mght have a problemif we
tal ked about the V&T law with just the V&T Law
and whet her these issues should involve just the
V&T Law.

So | think that this statute does
apply to what you are tal king about but only in
a very narrow manner, so | think the issue of
V&T stops is very clear. That's already in the
| aw. The issue of the crimnal |aw woul d occur
af terwar ds.

SENATOR DOLLI NGER:  Agai n,

t hrough you, M. President.

What happens if the person under
this statute refuses to answer the question?
What's the consequence to the individual?

SENATOR VOLKER:  The answer, |
think, to that would depend on the
circunstances. |If the |law enforcenent officer
st ops sonebody and can find nothing wong, if
t he person doesn't want to answer, there's very
little that police officer can do. |If the
person -- if the | aw enforcenent officer directs

himto do sonmething and he absol utely refuses, |
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suppose he could -- in the Vehicle and Traffic
Law, he could bring sone violation agai nst him
if he was blocking traffic or something of that
nat ure

But, generally speaking, the
truth is, Senator, if without -- if there is no
violation, there is no crimnal conduct, and it
did happen to ne at tines. Wen | asked
sonmebody some questions and they wouldn't tel
me, if I didn't find anything wong, | just |et
hi m go.

SENATOR DOLLI NGER Wl I, then
guess ny question is, what does this statute
add, then, to the laws of this state?

SENATOR VOLKER: Wl |, what it

adds, Senator, is if there is some sort of

crimnal conduct, then you have -- | mean,
Senator, | think the thing is you are | ooking at
it fromthe |law student side. | amlooking at

it fromwhat really happens out in the street,
and that's what this statute is about, and |
think that is the trouble. The trouble is that

we must ook at it not fromthe standpoi nt of
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what |awyers think in the courtroom but what
real |y happens on the street.

What this statute involves is the
i ssue of sonebody stopping a person, and there
is a standard for what is involved in that stop
and we don't have a judge standing there, of
course, | ooking over his shoul der and sayi ng,
This is what you should do or you should do that
right here. So we have to set standards. What
this bill attenpts to do is set standards.

SENATOR DOLLI NGER:  Agai n t hrough
you, M. President.

ACTI NG PRESI DENT KUHL:  Senat or
Vol ker, do you continue to yield?

SENATOR VOLKER: Certainly.

ACTI NG PRESI DENT KUHL:  Senat or
yi el ds.

SENATOR DOLLI NGER: | guess ny
guestion is, what standard is set when it says,
"when he has an objective, credible reason not
necessarily indicative of crimnality"?

SENATOR VOLKER: R ght.

SENATOR DOLLI NGER:  What does
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t hat nean?

SENATOR VOLKER: That neans it's
an objective, credible reason not necessarily
indicative of crimnality. | think that's
pretty clear. |If there's a reason -- and, by
the way, if he can't show that, then it's
probably going to be thrown out.

SENATOR DOLLI NGER:  But | guess
my question is, if he believes that there's
crimnal conduct, he clearly has a right to ask
guestions. He has a right to apprehend. Now we
have | aws that define when he can apprehend for
m sdenmeanors, when for felonies.

But ny question is, "an
obj ective, credible reason which is not
necessarily indicative of crimnality,” could
that be the presence of an African-Anerican in a
predom nantly white nei ghbor hood?

SENATOR VOLKER: | think the
answer to that is that, if that were to be
determined to be, the answer would be no. There

isn't a court in this state that would say that

kind of a stop would be | egal.
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SENATOR DOLLI NGER: Al right.
But if he has an objective, credible reason but
it doesn't relate to anything crimnal but it
relates to sonething el se, what is that
somet hing el se that would pronote, would trigger
the application of this statute?

It's obviously not a crine. He
has done nothing wong. There is no evidence
he's done anything wong. But for some reason
this bill would give the police the ability to
say to sonebody, "I know you have done not hi ng
wrong but | have a clearly objective reason to
ask you a series of questions,” to which, |
woul d assune, the individual would say, "Wat
have | done wong, officer?" The officer would
say, "Nothing, but you've still got to answer ny
guestions.”

| guess ny question is, when
woul d he do that?

SENATOR VOLKER: \What you j ust
said is not correct, by the way. Let ne just
say that no one is saying that anybody

necessarily is allowed to ask a series of
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guestions unless there's sone reason for it.

You are saying, what is that reason? | don't
know what that reason would be and that's one of
the reasons we have this in the | aw

And by the way, we are, in effect

-- renenber, the statute is already there. No
one i s saying, even the Court of Appeals has not
said that a person can't be confronted and
guestioned. The issue is what the standards
are.

For instance, you nentioned a
traffic stop. The issue of whether you can stop
a car is pretty clear. Qbviously, you can stop
a car if a person violates a V&T statute or
there is an indication that that person may have
violated the V&T, or even if not. You can just
stop a car to check that vehicle out for various
reasons, for plates and things of that reason.
The right to do that for a | aw enforcenent
officer is clear, and the questions about the
person's driving are clear. Then cones the
i ndi cation, though, that if there's sonething

potentially, for one reason or another, is a
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person |lying on the other side of the car who is
drunk, for instance, just as a exanple, and then
the issue is, is that person all right, is that
person sick, things of that nature.

SENATOR DOLLI NGER:  Ri ght, but
agai n through you, M. President.

ACTI NG PRESI DENT KUHL:  Senat or
Dol l'inger, just let ne interrupt for one mnute
because there have been several inquiries from
menbers. Debate on this issue started at 3: 38,
so we're about 18 minutes away fromthe two-hour
time limt, and Senator Leichter has indicated a
desire to speak also. | just bring that to your
attention.

Senat or Vol ker, do you yield to
anot her question?

SENATOR VOLKER: ~ Sure.

ACTI NG PRESI DENT KUHL:  Senat or
yi el ds.

SENATOR DOLLI NGER:  Under the
ci rcunst ances that you've just described, those
woul d all involve indications of crimnality,

drunkenness, public intoxication, driving while
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i ntoxi cated, violations of the Vehicle and
Traffic Law. This statute envisions sone ot her
obj ective, credible reason for which an officer
can stop sonmeone, ask hima series of questions
and then, it seens to ne, Senator, the critica
i ssue then is, what happens if the individua
says, "Go to hell?" Wat happens?

SENATOR VOLKER: If there is no
crimnality and if there is no indication that
there is anything inproper, illegal, or in
violation of any statute, | presune that |aw
enforcenment officer would have to | et that
person go.

SENATOR DOLLI NGER: Wl |, then,
how does this change current |aw?

SENATOR VOLKER: When it changes
current lawis in the issue -- howit really
changes current law is when you find sonebody
who has actually either done something or has
some sort of evidence or sonmething that there's
some reason for obviously arresting him and the
criteria is set out, by the way, already now.

It was set out in the Court of Appeals case.

Pauline WIliman, Certified Shorthand Reporter




© 00 ~N o o b~ w N P

N NNN R R R R R R R R R R
W N B O © 0 N O U~ W N Rk O

5070

The Constitution is still there.
The Fourth Amendment, all that sort of stuff, is
still there. Al we are doing here, in fact, is
setting a specific standard by which that person
or the | aw enforcenent person woul d nake sone
j udgment .

What you are saying to ne,
Senator, is -- let me tell you sonmething. |If
you don't trust |law enforcenment officers, then
no standard is going to be used. This doesn't,
by the way, substantially change what has been
the law in this state for sone years, except
that some very technical Court of Appeals cases
have added sone additional problens to the
ability of |aw enforcenent people to challenge
peopl e.

Now, Senator, if you don't trust
| aw enforcenent officers, then nothing we wll
do here is going to be acceptable. M attitude
is -- have there been sone illegal searches over
the years? Wen | was a police officer, | saw
some. They were thrown out, by the way, then

just as they could be thrown out under this
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bill.

Shoul d | aw enforcenent officers
be properly trained? O course, they shoul d.

Is this legislation -- are we opening up the
Pandora's box? W're not changing the
Consti tution.

What you're saying to ne is, your
trust for |aw enforcenent officers is such that
you are afraid that this is going to be abused.
Senator, that's not really the issue. The issue
is we have a standard here, and we are setting
up a standard which I think is reasonable. You
don't agree. | understand that.

But, Senator, | don't think this
is lacking in definity, as you nmay think.
like to think that 1'ma decent |lawer. | think
I know what this statute says, what this
provi sion says, and | think that it's sonething,
| think, that not only can stand up -- stand the
test of the court, but | think it can stand the
test of reasonabl eness.

SENATOR DOLLI NGER:  Just so you

know, Senator, it's not |aw enforcement | don't
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trust. It's the governnent that | don't trust.
It's the governnent that makes -- | think |aw
enf orcenent does what governnment tells it to
do. It's the notion of governnment taking away
people's civil liberties that makes nme so
di strustful

On the bill, M. President.

This debate is not new in New
York. As Senator Vol ker probably knows, there
was a |ively debate in 1938 when the
constitutional anendnent that we tal k about
today was passed. | think it mght be
appropriate just to read the sort of blunt
| anguage of that anendnent.

It says -- this is Article I,
Section 12, of the Constitution. It is
identical to the Fourth Anmendnment of the United
States Constitution. It starts off with a very
interesting phrase. It says, "The right of the
people to be secure in their persons, their
houses, their papers and effects, against
unr easonabl e searches and sei zures shall not be

vi ol ated, and no warrant shall issue but upon
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probabl e cause supported by oath or affirmation
and particularly describing the place to be
searched and the persons or things to be

sei zed. "

As Senator Vol ker, | believe,
knows, in 1938, when that anendnent was passed,
there was a proposal in the Constitutiona
Convention to create an exclusionary clause, and
there was a very wonderful debate which -- 1've
got the constitutional records here. | would
just like to read, | guess, the section that
perhaps agrees with ny position today.

This is froma man naned Gsborn,
who had grown up in Gernmany. He tal ked about
how t hose who favor the exclusionary rule were
of tenti nes accused of being soft on crinme. He
follows with this comentary.

He says, "Then the person who
opposes nme asks, 'Wo are the people who woul d
be protected by these proposal s?' and answers
hinmself in these words, 'Call the roll. Al
Capone, Lucky Luci ano, Waxy Gordon, Dutch

Schultz, Toosie Herbert, and all the others.' |
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resent any distingui shed prosecutor or any other
person saying or inplying that | have any
interest in Al Capone, Toosie Herbert, or their
brothers in crinme. | resent having ny picture
attached to this rogue's gallery because |
happen to differ with the distinguished
prosecutors. M famly has lived | ong and
honorably in the State of New York. Through ny
| ate father, | have been intimtely connected
with the problemof crinme prevention and crine
elimnation. The inputation that because |
favor this proposal | amparticipating in a plot
to slip through a joker that will protect the
crimnal is as false as it is unwarranted. |If
every person who dares to disagree with the
prosecutor is to be consigned to the crimna

cl asses, then free speech and free thought are
dead in this state. This cruel and deceptive
contention is the strongest argunent advanced
yet for the inclusion of a forceful search and
sei zure provision in our Constitution to protect
t he honest, respectable, |awabiding citizens

from unscrupul ous and overzeal ous of ficials who,
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wr appi ng thensel ves in the cl oak of
infallibility, | ook upon every man as guilty
until proven innocent. But there is the nore
fundanment al aspect of this question. W want no
racketeers or nobsters or gangsters in this
country, but neither do we want to open the door
one mllionth of an inch to racketeers of

i ntol erance, hatred, and political oppression
such as control Germany today, and | know no
better way to open that door than to sanctify
their nethods by our agreenent. Sone day, of
course, the fundanmentally great German people
will rise and banish the netal ed and uni forned
gunnen who are their present |eaders and make
W liam of Hohenzollern and his Junkers | ook

i ke honest, just, and upright gentlenen. But
the choice for us is clear between traditiona
Aneri can nmethods and the methods of Nazi
tyranny. There can be no autocratic shortcuts
for denocracy. There is no hope for denocracy
save nore denocracy; and when a denocracy finds
it necessary to resort, however discretely, to

the favored instrunents of the GPU and the
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Gestapo, it risks dangers far worse than the
greatest crimnal wave that this country has
ever known. Such dangers seemrenpote as we sit
here today. | hope they are, but they exist,
and we shoul d never forget now, as al ways,
eternal vigilance is the price of liberty."
It's a wonderful debate. It's a
wonder ful commentary. It seenms to ne that what
we've done in this legislation is we cane up
with a nice little epigram Described it "The
Police Protection Act." O course, everybody

believes in police protection. Those who are

goi ng to oppose this bill were agai nst
protecting the police. | can read the
television commercials. | know what all the

printed material is going to say, "That Rick
Dol I'i nger, he voted agai nst the police."

He didn't vote against the
police. He voted because he believes that this
bill is wong-headed; that the power that
Senat or Vol ker wants to give to people to stop
and ask is a power in this bill that defies

definition. If it's a crime, you can stop, you
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can ask, you can search. You can do it under
reasonabl e suspicion. You can do it under
probabl e cause to believe that there's a crine.
Pol i ce have great |atitude.

What this statute says is, even
t hough you have no evidence of crimnality -
there is none -- you can nonet hel ess have a
police officer who m ght not even be wearing a

uni form who mght |ook just |ike me, stand up

to someone and say, "l got a couple questions
for you, guy. |If you don't answer, |I'mgoing to
take you down to the station.” It sounds like a

time long ago that we buried that kind of
gover nment al abuse, not the police abusing it,
but government abusing its prerogatives.

And it seens to ne, further, that
the notion that Senator Abate tal ked about, the
guestion of good and bad faith shifts to the
person who is accused the obligation to prove
t hat governnent has acted inappropriately. It
seens to me that in order to justify evidence,
in order to take evidence into our courts, the

excl usionary rule adopted by the United States
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Suprene Court 70 years ago has stood the test of
time.

And it seens to me, although
woul d be the first to perhaps disagree with ny
col | eagues, Senator, who say that we don't have
the constitutional right to do this, I think we
do have the constitutional right to do it. W
can say to any Court in this state, "W have
| ooked at your remedy applied to your
constitutional harm and we've decided that we
want to enact a different renedy.” | think we
coul d pass this and perhaps make it
constitutional .

But nore inportantly, it seens to
nme, it sends the wong nmessage about the role of
government in our society. It seens to ne we
turn the crimnal justice systemon its head.

It seens to me we send a nmessage that the
precious |iberties, the precious rights that
were so deeply fought for in this country wll
be | ost.

I will close with Justice

Brandeis. W're all quoting judges these days,
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et me just quote him "Decency, security and
liberty alike demand that governnment officials
shall be subjected to the sane rul es of conduct
that are commands to the citizen. 1In a
government of | aws, existence of the governnent
will be inperiled if it fails to observe the | aw
scrupul ously. Qur governnent is the potent, the
omi potent teacher. For good or ill, it teaches

the whol e people by its exanple. Crine is

contagious. |f the government beconmes a | aw
breaker, it breeds contenpt for law. It invites
every man to beconme a law unto hinsel f. It

invites anarchy. To declare that in the
adm ni stration of the crimnal |aw the end
justified the neans, to declare that the
government may commit crines to secure the
conviction of a private crimnal would bring
terrible retribution. Against that pernicious
doctrine, this court should resolutely set its
face."

Rel uctantly, M. Chairman and M.
President, | will be voting in the negative.

ACTI NG PRESI DENT KUHL:  Senat or
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Lei chter on the bill.

SENATOR LEI CHTER: Thank you, M.
Presi dent.

I think all of us accept that our
first duty and obligation is to protect the
public safety, and | think all of us appreciate
the concerns that exist in this society about
the high level of violence, the high | evel of
crime, although fortunately in this state, in ny
city and throughout the nation, crinme has been
decl i ni ng, probably for denographi c reasons but
it has been decli ning.

But, nevertheless, we want to
continue to see that where we can strengthen | aw
enforcement, we will do this, and | don't think
there's any difference here anong us on this.
think the one thing that if you really are
concerned about | aw enforcenent that you ought
to hold sacred is that you will not politicize
it; that will you will not nmake it such a
parti san issue that you don't really care about
| aw enf orcenent; what you care about are votes.

| nust say that as | read this
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bill it was either drafted with blatant politics
in mnd or sheer ignorance. This is, wthout
question, the worst drafted bill that | can
remenber seeing in many a year, and | can not
believe with all the disagreenents | have with
the second fl oor that anybody on the second
floor could have drafted this. And |I've been
t hi nki ng here, "Who could have drafted this?"

Now, | know Dal e Vol ker didn't
draft it because |'ve worked with him W
differ, but his workmanship, his quality, is
fine, and I came up with only one nanme, only one
person that could have drafted this. | think
this bill was drafted by Bill Powers, the
Republ i can State Chairnman, because no way can
you ot herwi se explain what is a bill that really
makes so little sense, that has so nany
| oophol es, that's clearly unconstitutional.

And | want to say to you, Senator
Vol ker, | have the world of respect for you
because you stood up very manfully. You
defended this bill. You did it as skillfully as

could be done, and | didn't see any col |l eague
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fromyour side of the aisle get up and give you
any help for good reason.

And, Senator, | want to make it
very clear. In no way aml in any way
deni grating your good work, and if we ask you
guestions and try to show up what we see are
inconsistencies in the bills and flaws, it's not
in any way criticismof you.

Wth that in mnd, | just want to
ask you just a couple of questions on one aspect
of the bill.

ACTI NG PRESI DENT KUHL:  Senat or
Vol ker, do you yield?

SENATOR VOLKER:  Sure.

ACTI NG PRESI DENT KUHL:  Senat or
Vol ker vyi el ds.

SENATOR LEI CHTER: Thank you
Senator. This is Section 4, which starts on
page 9 and which deals with the circunstances
under which a court can suppress evidence.

And as | read it, and tell ne if
|"mcorrect, the suppression of evidence nmay not

occur under two specific circunmstances, right,
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or unless two specific circunmstances are net?

SENATOR VOLKER R ght.

SENATOR LEI CHTER: One of them
relates to Section 12 of Article | of the
Constitution, and I think Senator Abate asked
you about that, and | think raised sone very
significant questions. | want to ask you about
the second part.

Now, the two are distinct,
because the wording is not "and" but "or", so
under either one of these.

Now, under the second one, it
seens to say that any statute of this state that
we enact on or after the effective date of this
particular bill, if it becones |aw, that any -
where we say that you can not suppress or
rather, on the other hand, it's really the other
thing; that unless we say suppression can occur,
the Court may not suppress the evidence.

Ri ght ?

SENATOR VOLKER:  Yes. | think

that's correct. But, of course, it would still

be governed by the Fourth Anendnent to the
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Constitution and so that we would be limted in
what we could do, but that's correct, yes.

And renenber that we're talking

about "or" and we are still governed by nunber

1, the first paragraph of the Constitution. So,

yes, that's true, and this is "or," but we're
still going to be governed.

SENATOR LEI CHTER:  Senator, |'m
glad you at | east concede at least to this
extent that we will be governed by the
Constitution. But this bill is an effort, is it
not, to tell the courts howto interpret the
Fourth Amendment and to, in fact, change the way
the courts have been interpreting the Fourth
Amendnent and how the courts have been
suppressi ng evi dence?

SENATOR VOLKER: No, | don't
think it's an attenpt to interpret the Fourth
Amendrent. | think it's an attenpt to clarify
the way in which the courts have actually dealt
with Section 12 of Article | of the

Constitution. As you, |I'msure, were |istening,

| related to you the Peopl e versus Johnson case
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and ot her cases where the Court of Appeals
specifically said that the Legislature has the
right to determ ne how this evidence can be
admtted; that it is a judicially declared rule
of evidence that the Legislature is free to
abrogate. | think that's what we're referring
toin 2 also, and we're following that with this
provi si on.

SENATOR LEI CHTER: Wl |, Senator
you know, you have given us a |lot of, "Wll,
what we really neant” or how it should be
interpreted, but as you read this |anguage, on
the face of it, it says that this Legislature by
statute can tell the Court that you shall only
permt the suppression of evidence under
ci rcunstances that we permit. 1Isn't that what
t he | anguage st ates?

SENATOR VOLKER:  Well, we are
taki ng what the courts have already said. W
are not -- once again, let ne say we are not
abrogating either the Constitution, the Fourth
Amendrent of the Constitution, obviously, or the

section of the Constitution which is identica
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in the state Constitution. W are saying that
the Legislature has the right -- where a court
goes even farther in interpretations, has the
right to nake decisions in this area, and there
is a Court of Appeals case, as | said, that
specifically says that that's correct.

SENATOR LEI CHTER: Well, M.
President, on the bill, and ny thanks -

ACTI NG PRESI DENT KUHL:  Senat or
Lei chter on the bill.

SENATOR LEI CHTER: And ny t hanks
to my coll eague.

| nust say that, certainly,
listening to the questions of Senator Wal don and
Abat e and Senat or Dol linger and hearing the
answers, it seens clear to nme that either this
bill in certain respects says absol utely nothing
or that it's a very blatant attenpt to interfere
with the judiciary and to change the
Constitution by statute. | think this is an
effort to overrule the Court's interpretation of
the Fourth Amendrment and of Article I, Section

12 of the state Constitution -- or Section 12 of
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Article | of the state Constitution.

And |l et ne just say that | know
that the Governor and Senator Vol ker have pull ed
out one or two cases where, on the face of it
wi thout all the facts being nade clear, it may
seemthat the Court suppressed evi dence which
al | oned sonebody who appeared to be guilty to go
free, and I'msure that any court under any
docunent at sonme tinmes will nake m stakes.

But there's nothing worse that we
could do than to take what is the greatest
docurment in the history of this world for the
governing of a society's affairs and to change
the shining jewel of that docunment, the Bill of
Rights -- and that is true whether we speak of
the U.S. Constitution or we speak of the state
Constitution, and nobody here has shown a
problem |If there was a problem then nmaybe
you' d amend the Constitution.

Because nobody has said or shown
or can reasonably claimthat in sone ways we're
endangered as a society or that the |evel of

crine relates to the fact that the suppression
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of evidence is making it inpossible for |aw
enforcenent officials to do their jobs and
protect the public. The fact is there is a

m nuscul e nunber of cases that are thrown out on
suppressi on of evidence, and in those m nuscul e
cases you can only find m nuscul e nunbers where
you coul d possibly disagree with the Court.

But what is inportant are
constitutional protections. W ought to enbrace
this Constitution. W ought to worship it. W
ought to uphold it. W ought to defend it. W
ought to protect it and not to undernmine it as
this bill seeks to do.

Senat or Vol ker, at one tine, |
t hi nk when you were answering questions by
ei t her Senator WAl don or Senator Abate, | think
you stated that we, we the Legislature, have the
right to interfere when the Court isn't doing
its job. | don't know what that neans. | don't
think we do. The separation of power doesn't
permt that. The Court may be wong and, if
it's wong when it involves an interpretation of

a statute, we can change that statute. But when
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it involves the Constitution -- and you nay
di sagree and | may di sagree -- we can certainly
change the conposition of the court, and that's
a legitimate way to change public policy, but we
can't by statute overrule constitutiona
interpretations, and that's what you seek to do
and that involves sonething even nore serious,
somet hing that is nore dangerous than nmaybe sone
crimnals getting off, and that is that you are
tanpering with the basic protections of people
in our society.

| renmenber at sone period of tine
after I canme to this country, | heard sonebody
say, and | thought it was the nbst wonderf ul
statenment, that the laws of this country and our
| aw enforcenent and judicial systemwould rather
| et 100 guilty people go than to convict one
i nnocent person. Yes. That neans that we
probably under our laws | et people go that in a
| ess denocratic or liberty-oriented system woul d
be held guilty, and in that way -- naybe it's
true. People say there was |ess crinme in Nazi

Germany than there is now i n Gernmany.

Pauline WIliman, Certified Shorthand Reporter




© 00 ~N o o b~ w N P

N NNN R R R R R R R R R R
W N B O © 0 N O U~ W N Rk O

5090

But the fact is that by doing
this, we're protecting basic rights of people to
be free. You who claimalways -- you, the
Republ i cans, that you are concerned about the
interference of governnent in the affairs of
peopl e, yet here you want to take away one of
the nost sacred rights. Unlawful search and
sei zure i s banned.

So let ne just say, as a

political docunent, | can understand it. As
Senator Farley said -- those are inmortal words,
Senat or, which we keep on quoting -- "We're not
voting on bills; we're voting on issues."” |If

you want to vote on issues, the political issue,
you've got it and you can use this.

But et nme just tell you. The
| overs of liberty, the protectors of denocracy,
the protectors of the public, are the ones who
will vote against this bill.

ACTI NG PRESI DENT KUHL: Read the
| ast section.

THE SECRETARY: Section 5. This

act shall take effect inmediately.
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ACTI NG PRESI DENT KUHL: Call the
roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes 48.

ACTI NG PRESI DENT KUHL:  Senat or
Mont gonery to explain her vote.

SENATOR LEI CHTER: Sl ow rol |

cal I .

ACTI NG PRESI DENT KUHL: The
Secretary will call the roll slowly. Ring the
bel | s.

THE SECRETARY: Senator Abate.
SENATOR ABATE: No.

THE SECRETARY: Senator Alesi.
SENATOR ALESI: Yes.

THE SECRETARY: Senator Babbush.
(There was no response.)
Senat or Bruno.

(Affirmative indication.)

THE SECRETARY: Senator Connor.
(Negative indication.)

THE SECRETARY: Senator Cook.
SENATOR COCK:  Yes.
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THE SECRETARY: Senat or
DeFr anci sco.

(There was no response.)

Senator Di Carl o.

(There was no response.)

Senat or Dol | i nger.

SENATOR DCLLI NGER® M.
President, just briefly to explain ny vote.

ACTI NG PRESI DENT KUHL:  Senat or
Dol l'i nger to explain his vote.

SENATOR DOLLINGER: | was very
sinple, M. President. This isn't a vote
agai nst ny lack of faith in |aw enforcenent.
This is ny lack of faith in the governnment and
nmy belief that the powers of the najority
expressed in government can not -- can not and
never shoul d take away the precious rights that
the people of this state put into Article I,
Section 12 of the state Constitution. W
shouldn't do it. It's the wong thing to do.

No.

ACTI NG PRESI DENT KUHL:  Senat or

Dol I'i nger in the negative.
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the roll

excused.

Hof f mann.

excused.

Secretary will continue to cal

sl owy.

THE SECRETARY: Senat or Espada.
SENATOR ESPADA:  No.

THE SECRETARY: Senator Farl ey.
SENATOR FARLEY: Aye.

THE SECRETARY: Senator Gol d.
SENATOR GOLD: I n the negati ve.
THE SECRETARY: Senator CGonzal ez,

Senat or Goodman.

(There was no response.)
Senat or Hannon.

(There was no response.)
Senat or Hobl ock.

SENATOR HOBLOCK:  Yes.
THE SECRETARY: Senat or

(There was no response.)

Senat or Hol | and.

SENATOR HCOLLAND:  Yes.

THE SECRETARY: Senator Johnson,

Senat or Kruger.
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(There was no response.)

Senat or Kuhl .

SENATOR KUHL: Aye.

THE SECRETARY: Senator Lachman.

SENATOR LACHMAN:  Nay.

THE SECRETARY: Senator Lack.

SENATOR LACK: Aye.

THE SECRETARY: Senator Larkin.

SENATOR LARKIN:  Aye.

THE SECRETARY: Senator LaValle.

SENATOR LAVALLE: Aye.

THE SECRETARY: Senator Leibell.

(There was no response.)

Senator Leichter.

SENATOR LEI CHTER: M. President.

ACTI NG PRESI DENT KUHL:  Senat or
Lei chter to explain his vote.

SENATOR LEICHTER: |'msorry, |
have forgotten to do sonething. Since everybody
has been quoting judges and they are great
constitutional judges, I'"'mgoing to quote a
judge who may not be -- certainly known here but

may not be known throughout the nation, but he
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deserves to be quoted, and it's Judge Sinons of
the Court of Appeals, a Republican judge from
upstate New York, and he states in a decision
witing for the Court of Appeals where -
uphol ds the suppression of evidence, upholds
Section 12 of Article I, and he says -- first,
I"'msorry, before | read Judge Sinobns, just

readi ng froma decision of the Court of

Appeals -- I"'msorry fromthe U S. Suprene Court
whi ch says, a, quote, "'good faith'" ", unquote,
"exception on the other hand will tend to put a

prem um on police ignorance of the [aw. "
Unquot e.

Just very briefly from Judge
Si nons. He says, "The exclusionary rule's
purpose is conpletely frustrated. A premiumis
pl aced on the illegal police action, and a
positive incentive is provided to others to
engage in civil, less law ess acts in the
future." A good Republican judge on the Court
of Appeal s.

Thank you, M. President.

| vote in the negative.
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Lei chter wll

Mar cel i no.

Mar kowi t z.

Mont gonery.

ACTI NG PRESI DENT KUHL:  Senat or
be recorded in the negative.
Continue the slowroll call.
THE SECRETARY: Senator Levy.
SENATOR LEVY: Aye.

THE SECRETARY: Senator Libous.
SENATOR LI BOUS:  Aye.

THE SECRETARY: Senat or Mal t ese.

SENATOR MALTESE: Aye.
THE SECRETARY: Senat or

SENATOR MARCELLI NO.  Yes.

THE SECRETARY: Senator Marchi
SENATOR MARCHI :  Aye.

THE SECRETARY: Senat or

(There was no response.)
Senat or Mazi ar z.

SENATOR MAZI ARZ:  Aye.

THE SECRETARY: Senator Mendez.
SENATOR MENDEZ:  No.

THE SECRETARY: Senat or
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ACTI NG PRESI DENT KUHL:  Senat or
Mont gonery to explain her vote.

Senat or Markowi tz, would you
pl ease take your seat.

SENATOR MONTGOVERY: Thank you,
M. President.

I look at this |egislation, and
it's particularly threatening to certain of ny
constituents as | interpret what | read here,
especially the part that says that a police
officer -

ACTI NG PRESI DENT KUHL:  Senat or
Mont gonery, excuse me just a m nute.

It's extrenmely noisy in here.

SENATOR MONTGOVERY: Thank you,
M. President.

ACTI NG PRESI DENT KUHL:  Thank
you.

Senat or Mont gonery.

SENATOR MONTGOVERY: A police
of ficer may approach a person in a public place
| ocated within the geographic area of such

of ficer's enpl oynent when he has an objecti ve,
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credi bl e reason not necessarily indicative of
crimnality, and to the full extent perm ssible
under the Constitution may ask such questions
and take such other actions as the officer deens
appropri at e.

So there was a young man in ny
district just a week ago who was harassed by the
police as he was wal ki ng down one of the tree
lined streets in nmy district that is part of the
historically | andmarked area. This youngster
was wal ki ng from hi gh school and was fixing the
buckl e on his belt, was stopped by the police
and essentially frisked and harassed by the
police for no apparent reason.

This | aw seens to put in statute
the right of that police officer to do that Kkind
of stopping and harassi ng of young African
Anerican males, in particular, even nore than
they do already. So | think this is a
particul arly om nous piece of legislation, and I
woul d hope that all of my coll eagues would vote
against it as | am because we can not create

this kind of police state atnosphere in the
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comunities within our districts in the state.

So, M. President, |I'mvoting no.

ACTI NG PRESI DENT KUHL:  Senat or
Montgonery will be recorded in the negative.

Continue the slowroll.

THE SECRETARY: Senator Nanul a
voting in the negative earlier today.

Senat or Nozzoli o.

SENATOR NQZZCLI O Aye.

THE SECRETARY: Senat or Onor at o.

SENATOR ONORATO.  Aye.

THE SECRETARY: Senat or
Oppenhei ner .

SENATOR OPPENHEI MER:  Aye.

THE SECRETARY: Senator Padavan.

SENATOR PADAVAN:  Yes.

THE SECRETARY: Senator Paterson.

SENATOR PATERSON:  No.

THE SECRETARY: Senator Present.

SENATOR PRESENT:  Yes.

THE SECRETARY: Senator Rath.

SENATOR RATH:  Yes.

THE SECRETARY: Senator Sal and.
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SENATOR SALAND: Aye.
THE SECRETARY: Senator Santi ago

recorded in the negative earlier today.

St achowski .

excused.

Senat or Seabr ook.

SENATOR SEABROOK:  No.

THE SECRETARY: Senator Sears.
SENATOR SEARS: Aye.

THE SECRETARY: Senator Seward.
SENATOR SEWARD:  Aye.

THE SECRETARY: Senator Skel os.
(There was no response.)
Senator Smith.

SENATOR SM TH:  No.

THE SECRETARY: Senator Spano.
SENATOR SPANO  No.

THE SECRETARY: Senat or

SENATOR STACHOWBKI :  Yes.
THE SECRETARY: Senator Stafford

Senat or St avi sky excused.
Senator Trunzo.

SENATOR TRUNZO:  Yes.
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THE SECRETARY: Senator Tully.
SENATOR TULLY: Aye.

THE SECRETARY: Senator Velella.
SENATOR VELELLA: Yes.

THE SECRETARY: Senator \Wal don.

' msorry.

Senat or Vol ker.

SENATOR VOLKER  Yes.

THE SECRETARY: Senator Wal don.
SENATOR WALDON:  No.

THE SECRETARY: Senator Wi ght.
SENATOR WRI GHT:  Aye.

ACTI NG PRESI DENT KUHL: Secretary

t he absent ees.

THE SECRETARY: Senator Babbush.
(There was no response.)

Senat or DeFr anci sco.

SENATOR DeFRANCI SCO.  No.

THE SECRETARY: Senator Di Carl o.
SENATOR Di CARLO  Aye.

THE SECRETARY: Senator Goodnan.
(There was no response.)

Senat or Hannon.
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SENATOR HANNON:  Yes.
THE SECRETARY: Senat or

Hof f mann.
(There was no response.)
Senat or Kruger.
SENATOR KRUGER:  No.
THE SECRETARY: Senator Leibell.
SENATOR LEI BELL: Aye.
THE SECRETARY: Senat or
Mar kow t z.
SENATOR MARKOW TZ:  No.
SENATOR PATERSON:. M.
Presi dent .
ACTI NG PRESI DENT KUHL:  Senat or
Pat er son.

SENATOR PATERSON. M. President,
it's taking a long time to count these votes,
don't you think?

ACTI NG PRESI DENT KUHL:  You know,
|'ve been trying to educate the clerk on
counting, and we were trying to do it on fingers
and hands, and we ran out once. Right now we're

still trying to calculate. W still got a
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couple of nenbers to call. W'Il be with you in
just a mnute, Senator Paterson. | may have to
take nmy shoes off to get to ny toes, and there's
a serious objection up here at the desk about ne
renmoving ny shoes. But we'll be just a m nute.

SENATOR GOLD: M. President.

ACTI NG PRESI DENT KUHL:  Senat or
Gol d, why do you rise?

SENATOR GOLD: Wl |, because
there's an unfairness. | nean if Senator Tully
was up there, and he's used to counting higher
on a golf course than you are, you know, he
woul dn't need so nany toes.

THE SECRETARY: Senator Skel os.

SENATOR SKELCS:  Yes.

ACTI NG PRESI DENT KUHL: Announce
the results.

THE SECRETARY: Ayes 36, nays
18.

ACTI NG PRESI DENT KUHL: The bil
i s passed.

Secretary will continue to cal

the controversial cal endar, the nine renaining
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bills.

THE SECRETARY: Cal endar Nunber
636, by Senator Hobl ock, Senate Print 6736, an
act to anend the Transportation Law, in relation
to regul ati on of notor buses.

ACTI NG PRESI DENT KUHL: Secretary
will read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT KUHL: Call the

roll.

(The Secretary called the roll. )

THE SECRETARY: Ayes 57.

ACTI NG PRESI DENT KUHL: The
bill"'s passed.

SENATOR GOLD: Hol d on.

ACTI NG PRESI DENT KUHL:  Senat or
ol d.

SENATOR GOLD: Yeah. No, M.
President. M. President, | just want to ask

t he sponsor a qui ck question of explanation.
ACTI NG PRESI DENT KUHL: Wt hdraw

the roll call. W're now-- or we can -- notion
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is to reconsider the vote by which the bil
passed the house. Secretary will call the rol
on reconsi deration.

(The Secretary called the roll on
reconsi deration. )

THE SECRETARY: Ayes 57.

ACTI NG PRESI DENT KUHL: Bill is
bef ore the house. The Chair recogni zes Senat or

Gol d. Senat or Hoblock, will you respond to a

guesti on?

SENATOR HOBLOCK:  Yes, M.
Presi dent .

ACTI NG PRESI DENT KUHL:  Senat or
yi el ds.

SENATOR GOLD: Yeah, Senator.
know it's late but, very briefly, could you just
tell us why we are naking this exenption, and I
understand that there are other places that have
made the exenption but why are we making the
exenption? |If these regulations went in for
safety reasons, then why, if we do your bil
which |I believe is going to conformto what

ot her peopl e have done, why are we doing it if
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the original regulations were for the safety of
peopl e?

SENATOR HOBLOCK: Well, the
current exenption applies to operation in a city
or unincorporated village. W're adding a
county or the jurisdictional area of a
transportation authority because what we' ve been
told nowis that these notor buses go to a line
at the end of the city and, you know, their area
may be across the county line but they can't
go. What this does is, it gives the
transportation authority nore flexibility with
their bus routes now.

SENATOR GOLD: M. President,
will the Senator yield to one nore question?

ACTI NG PRESI DENT KUHL:  Senat or
Hobl ock, do you continue to yield?

SENATOR HOBLOCK:  Yes.

ACTI NG PRESI DENT KUHL:  Senat or
yi el ds.

SENATOR GOLD:  Senator, |
under stand what you're saying in terns of if

there are places -- and | believe the city of

Pauline WIliman, Certified Shorthand Reporter




© 00 ~N o o b~ w N P

N NNN R R R R R R R R R R
W N B O © 0 N O U~ W N Rk O

5107

New York is one -- where the regul ati ons do not
apply.

SENATOR HOBLOCK: Ri ght.

SENATOR GOLD: But the question
had, and | know there are other Senators on both
sides that have it, and it's just a question to
explain. W could conform everybody by naking
the city of New York and ot hers abide by the
standards and that woul d be a conform ng
factor.

In conformng it the way you're
doing it, we are apparently taking out sone
protection. Now, the answer that would nake ne
feel confortable is that maybe the protections
aren't needed because they've done it another
way, et cetera, et cetera, but if it's just
conformng it, why do we want to conformit if
we're taking away some protections to riders?

SENATOR HOBLOCK: Well, the
guestion is whether or not you are taking away
protection. Wat's happened is that, due to
federal cutbacks, many of these authorities had

to cut routes. They just did it here locally in
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the tri-county area. Here in the Capital
District crossing county lines is like |ess than
hal f across the city of New York and | arger
cities in this state, and in order to becone a
little bit nore efficient and to econom ze, this
i s what managenent would like. This is what the
drivers would like so they could be a little bit
nore flexible in operating within that area.

Now, keep in mnd it's within a
county or the jurisdictional area of the
authority.

ACTI NG PRESI DENT KUHL: Secretary
will read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT KUHL: Call the

roll.
(The Secretary called the roll. )
THE SECRETARY: Ayes 57.
ACTI NG PRESI DENT KUHL: The bil

i s passed.

THE SECRETARY: Cal endar Nunber
651, by Senator Holland, Senate Print 5789A, an
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act to anend the CGeneral Municipal Law, in
relation to indexing the interest rate on
j udgnent s.

ACTI NG PRESI DENT KUHL: Secretary
will read the |last section.

SENATOR LEI CHTER: Expl anati on

ACTI NG PRESI DENT KUHL: Senat or
Hol | and for an expl anati on.

SENATOR HOLLAND: The Senat or
knows that the General Minicipal Law says that
now i nterest can be no nore -- shall not exceed
9 percentum on judgnents agai nst municipalities.
This bill says that it will be the prine
interest rate but no nore than 9 percent.

In the past, up until 1982, the
interest rate was 3 percent when the prine
interest rate was running at 13 percent or 20
percent. So this Legislature raised it to 9
percent or not to exceed 9 percent. Therefore,
the judges are setting it always at 9 percent
and, if we say the prine interest rate, the
taxpayers of the individual nunicipalities wll

save SOone noney.
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SENATOR LEI CHTER: M. President.

ACTI NG PRESI DENT KUHL:  Senat or
Lei chter.

SENATOR LEI CHTER: M. President,
yes, if Senator Holland would yield, please.

ACTI NG PRESI DENT KUHL:  Senat or
Hol | and, do you yield to Senator Leichter? The
Senat or vyi el ds.

SENATOR LEI CHTER: Senator, just
to explore the technical |anguage of your bill
you refer to the "Federal Reserve prine |ending
rate”. What is the "Federal Reserve prine
| ending rate?" | know what the prine rate is
but | don't think I know what the Federa
Reserve prine lending rate is.

SENATOR HOLLAND: | can not tel
you exactly, but the -- | can't tell you.

SENATOR LEI CHTER: Wl l, may |
respectfully suggest that you lay the bill aside
until tonorrow, take a look. | think there's a
prime rate. | do not believe -- | nmay be wrong,
but I don't believe there's such a thing as a

"Federal Reserve prinme lending rate”. [|'IIl ask
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t he di stingui shed chairman of the Banki ng
Committee if he knows any such technical gauge
or guide of a rate of interest.

ACTI NG PRESI DENT KUHL:  Senat or
Lei chter, you have the floor. Senator Farl ey,
under the rule of the house, currently cannot
yield to a question because he hasn't spoken on
the bill, and I"'ma little bit reluctant to bend
the rules for the sake of this.

Are you asking Senator Holland to
lay the bill aside, Senator Leichter?

SENATOR LEI CHTER: |'m j ust
suggesting that we get, since Senator Holl and
didn't seemto have an answer to it -

SENATOR HOLLAND: | amtold that
t he Federal Reserve sets their own rate and that
is what the bill is referring to.

SENATOR LEI CHTER: M. President,
if Senator Holland will continue to yield.

ACTI NG PRESI DENT KUHL:  Senat or
Hol | and, you continue to yield? Senator
continues to yield.

SENATOR LEI CHTER: The Federa
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Reserve has nunerous rates. It has the discount
rate; it has the overnight lending rate, and so
on. | don't believe that there is anything such
as the Federal Reserve prinme rate. |If there is
anybody in the house that says, yes, there is
this and this, I'll certainly accept it, but ny
belief or ny -

SENATOR HOLLAND: | know what you
want. You want the other 9 percent changed al so
but I will -- I will lay it aside until tonorrow
at your suggestion.

ACTI NG PRESI DENT KUHL: Bill is
| ai d aside at the request of the sponsor.

SENATOR LEICHTER: | will
appreciate it.

ACTI NG PRESI DENT KUHL: Bill is
| ai d aside at the request of the sponsor.

Secretary will continue to cal
t he controversial cal endar.

THE SECRETARY: Cal endar Nunber
671, by Senator Holland, Senate Print 201, an
act to anmend the Vehicle and Traffic Law, in

relation to optional equipnent.
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SENATOR DOLLI NGER:  Expl anati on.
ACTI NG PRESI DENT KUHL:
Expl anati on has been asked for, Senator
Hol | and.
SENATOR HOLLAND: Thi s was
suggested by a senior citizens group in
Hi |l burn, New York, where they have buses that
pi ck them up and bring themto the Senior

Citizens Center. Because the senior citizens

are not as agile, do not hear as well, may not
see as well, their suggestion was -- and | agree
with their suggestion -- that localities should
have the option of having -- of putting the sane

red Iight systemon the senior citizen buses
that are on school buses so that drivers woul d
stop behind the senior citizens' buses, and
that's what the bill does.

ACTI NG PRESI DENT KUHL:  Senat or
Dol I'i nger? Senator Stachowski? Senat or
Lei chter?

SENATOR DCLLI NGER® M.
Presi dent .

ACTI NG PRESI DENT KUHL:  Senat or
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Dol |'i nger.

SENATOR DOLLI NGER:  Wbul d Senat or
Hol l and yield to a question?

ACTI NG PRESI DENT KUHL:  Senat or
Hol l and, will you yield to Senator Dol linger?

SENATOR HCOLLAND:  Yes.

ACTI NG PRESI DENT KUHL:  Senat or
yi el ds.

SENATOR DOLLINGER  In this bill,
is there any distinctive marking on this bus to
know -- to trigger the responsibility to stop as
you approach it? Wth a school bus, they're
big, they're yellow, they're easily
identifiable. | knowthat in my -- in my hone
town we have a bus that transports senior
citizens that, frankly, | ooks |like just about
any other kind of van, and it m ght be very
difficult to distinguish themvisually as you
approach. You see flashing red lights on a gray
pi ck-up truck or a gray van, you woul dn't
necessarily conclude that that's a school bus or
t he equi val ent of a school bus, and it triggers

your obligation to stop and not pass it in the
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oncom ng direction.

SENATOR HOLLAND: Sane type of
| ight system Senator, that's on the schoo
buses.

SENATOR DOLLI NGER:  Right, but is
there any provision in the bill that would
require different markings on the bus so you'd
be able to recogni ze what the bus was? The
advant age of a school bus is, | think al nost
everywhere in this state they're painted yell ow,
they say "school"” on it.

I"mjust concerned that a driver
approaching would -- would not, | think, as many
drivers do, he sees the yellow school bus, he
sees the light flashing and he i nedi ately
concl udes he's got to stop. You see the |ight
flashing but don't see a yell ow school bus,
woul d you conme to the sane concl usi on?

SENATOR HOLLAND: That's what the
bill says, Senator, have the sane flashing red
lights as a school bus, and | hope and believe
that everyone in the state understands that you

nmust stop behind those red |ights.
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SENATOR DOLLINGER O K. Again
just for perhaps if this goes to conference or
if this comes to the Senate again, | would just
think it would be a stronger bill if there were
sonme identifiable markings on the bus so that
the whole driving public who is so used to
st oppi ng when they're big and yel |l ow when the
lights go on, would be able to nake the sane
concl usi on.

O herwi se, you may have a hol | ow
safety protection for the elderly because the
voter or the driver just doesn't recogni ze the
fact that this is the equivalent of a school bus
for purposes of stopping.

ACTI NG PRESI DENT KUHL:  Senat or
St achowsKki .

SENATOR HOLLAND: Let ne just
finish that if I could, M. President.

The bill says that the
regul ati ons shall be set up by the
Commi ssioner. Hopefully, that will cover your
concer n.

ACTI NG PRESI DENT KUHL:  Senat or
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St achowsKki .

SENATOR STACHOWSKI : | don't know
if I want to ask a question.

| just want to nmaybe clarify that
this problemhere is, and it's anong the
transportation people also, is that all these
buses that different cities, different towns,
use to transport seniors are all different.
They're painted different. They |ook different
and when suddenly red lights start flashing on
them | don't think that that alone is going to
have a driver awareness that, as Senator
Dol i nger pointed out, the big yellow bus with
"school” on it and the armthat cones down and
then the red lights go on, that people are
acutely aware that that's a school bus and
they're prepared that they m ght have to stop
behind it, where this -- this will be a
different -- different kind of bus any pl ace.
If you're a visitor in the town and all of a
sudden red lights go on a bus that's conpletely
foreign to you, and | don't know as it always -

is it mni-buses that they use to do seniors,
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| arge buses? Wuld even senior vans fall under
this? And then you' d have to wonder if the van
in front of you is going to start flashing red
l'ights.

| think the problemhere is the
concern that there's no uniformty in the
vehicl e used to transport seniors. | don't
think there's an argunent on this side that we
don't want to provide the same protection or the
peopl e that are asking the question, whether
that protection should be provided for seniors
that are being transported, but isn't there a
danger if we have nulti-colored, multi
di mensi onal vehicles with flashing red lights
and what's going to happen to all the people
that are driving and either one realizes that
it's going to happen, the other one is from out
of town and he probably piles into the car in
front of him because he's not ready for that
kind of bus to suddenly flash red |ights?

| think there's a little bit of a
probl em here and that's just what we're trying

to get at, and that's the only question we had
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is how do we get around this and the fact that
the Departnent is going to come up with the
rules, | don't know that that alleviates that
probl em

ACTI NG PRESI DENT KUHL:  Senat or
Hol I and, would you like to address the issue and
cl ose debat e?

SENATOR HOLLAND: Wl |, again,
t he Conmi ssioner -- the bill says the regul ation
is prescribed by the Comm ssioner. The
Commi ssi oner hopefully woul d sol ve those
probl ens that you're |ooking at, and again
certainly believe and hope that everyone in this
state and for that fact, other states know that
when you cone up upon the rear part of a bus
with red lights flashing that you stop.

ACTI NG PRESI DENT KUHL: Any ot her
Senator wi shing to speak on the bill?

Secretary will read the |ast
secti on.

THE SECRETARY: Section 4. This
act shall take effect on the 1lst day of

Sept enber .
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SENATOR LEI CHTER: Well, just
very briefly, | just want to say to Senator
Holland, as | read this bill, this bill would
apply to any bus that could transport sonebody
60 years of age. Doesn't say exclusively, so
any bus -- I'mover 60 years. | get on any bus.
That bus going to have to have flashing red
lights? Because if you'll see at the begi nning
of the section, it says, any omi bus havi ng seat
capacity nore than *** and used excl usively and
then it says to trans... exclusively, and then
it lists various people, but then you go on to
say *** "and" after the listing of the people so
the "exclusive" as | read it no | onger applies
to the change that you're naking, so it would
seemto be that any bus in the state of New York
since it could take sonmebody who is 60 years of
age or older, will have to have flashing red
l'ights.

ACTI NG PRESI DENT KUHL: Secretary
will read the | ast section.

THE SECRETARY: Section 4. This

act shall take effect on the 1lst day of
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Sept enber .

ACTI NG PRESI DENT KUHL: Call the
roll.

(The Secretary called the roll. )

ACTI NG PRESI DENT KUHL: Announce
the results when tabul at ed.

THE SECRETARY: Ayes 56, nays
one, Senator Leichter recorded in the negative.

ACTI NG PRESI DENT KUHL: The bil
i s passed.

Secretary will continue to cal
t he controversial cal endar.

THE SECRETARY: Cal endar Nunber
686, by Senator Maziarz, Senate Print 6893, an
act to anmend the Highway Law, in relation to
designating a portion of the state hi ghway
system the Senator Ral ph Quattroci occhi Menoria
hi ghway.

ACTI NG PRESI DENT KUHL:  Senat or
Mazi arz, on the bill.

SENATOR MAZI ARZ: Thank you, M.
Presi dent .

M. President, this legislation
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desi gnates State Route 531 Extension which runs
in the western portion of Monroe County as the
Ral ph Quattroci occhi Menorial H ghway.

M. President, shortly after ny
el ection to this great institution, | sat down
wi th Senator Ral ph Quattroci occhi who had
several years ago represented the west side of
Monroe County, and Ral ph Quattroci occhi provided
nme in probably the three or four hours that we
were together, a great education, an education
not only about western Monroe County, Monroe
County in general, but also about this
institution, and the last thing that Ral ph
Quattrociocchi said to ne was that he not only
| oved his years of service here, but he | oved
the New York State Senate as an institution. He
| oved the individuals that he served with.

| was very fortunate about a
nont h before Ral ph unexpectedly passed away to
have run into hi munexpectedly. Ironically
enough, it was at a volunteer fire conpany
function. Ralph Q as he was nore affection

ately known on the west side of Mnroe County,
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was still out there, still attending the

vol unteer fire conpany functions and the church
functions and the things that he did so well
when he represented western Monroe in this great
institution; and he told ne then, we had an
occasion, as | said, unexpectedly to sit down
and to talk for about an hour. He reiterated
all those things that he told ne about this
great house of the Legislature, and he nentioned
several nanes, nanes on both sides of the aisle,
nanes |i ke George Onorato and Bill Stachowski
that he worked with, that worked with him and I
know after speaking to Ralph's wife after he
passed away, the great |love that he had for this
institution, and I think it's only fitting that
one project that Senator Quattroci occhi worked
on alnost his entire career in this house was

t he extension of Route 531 on the west side of
Monroe County, and that road extension has
opened up al nost all of western Monroe and
hopefully will in the future go further west and
open up nore comerce and busi ness and provide

nore jobs to people in western Monroe County and
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provide firns |ike Kodak and Xerox and Bausch &
Lonb areas for expansion on the west side.

| know that, when | asked Senator
Quattrociocchi the last time | spoke to him
when | asked hi mwhat he considered to be his
greatest acconplishment during his tenure in the
New York State Legislature, he nentioned the
extensi on of Route 531 and he said to nme, he
said, "In fact, I will tell you that the
greatest acconplishnment that | had in all ny
years of public service, both in the county
| egislature and in the state | egislature was the
ext ensi on of 531" because the extension of 531
provi ded -- opened up western Monroe County to
commer ce, devel opment and jobs, and that's what
Ral ph Quattroci occhi was all about.

| know that Senator
Quattrociocchi or Ralph Q as he was nore
af fectionately known, had a reputation on the
west side of Monroe County for attendi ng each
and every event regardl ess of how small or how
| arge that event would be and as | know sone of

t he people who served with himin this body know
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full well, that we're certainly going to niss
him The people of Monroe County are going to
mss him and | knowthat | as a -- as a new
| egi sl ator here amcertainly going to mss the
counsel and advice that he provided to ne, and |
think it's only a fitting tribute, M.
President, that we adopt this bill today, and I
woul d also invite all of mny colleagues in the
Legislature to sign onto this bill as
co-sponsors for a very worthy tribute to a very
wort hy col | eague here.

Thank you, M. President.

ACTI NG PRESI DENT KUHL:  Senat or
Dol |'i nger.

SENATOR DOLLINGER On the bill,
M. President.

| appreciate Senator Maziarz
war m wor ds about Ral ph Quattrociocchi. | knew
Ral ph for a long tine, and | shared a ball ot
with himon three separate occasions; but | just
rise because | -- | can't let this nonment go
wi t hout tal ki ng about perhaps what, in ny

judgnment, mght have been the ultimate tribute
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to Ral ph Quattrociocchi
| don't believe, and | went back

through ny records, | believe Ral ph Quattro

ci occhi passed one bill in this house and I, for
one, can't believe that in the eight years he
spent here, he only had one good idea, and |I'm
di sappoi nted, | guess, that we have a system
t hat sonmehow says all the ideas, all the nanes
on bills are on the Republican side and, for
sone reason, even a bill like this doesn't in
its first distribution get the people who shared
many a neal with himon this side of the aisle
-- | nmean George Onorato, Bill Stachowski, Fred
Ohrenstein -- who shared many a nmeal with him
and | guess | share Senator Maziarz' tribute to
Ral ph, and he certainly deserves to have this

hi ghway named after him but perhaps the nost
fitting tribute we could give Ral ph
Quattrociocchi is to forever put away the notion
that somehow -- and | believe this is equally
appropriate in the Assenbly -- that the notion
that sonmehow all the bills have to have Majority

nanes on them don't get circul ated anong the
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Mnority, is the wong idea.

I know Senator Velella has tal ked
to me a nunber of tinmes that this is extrenely
prevalent in the Assenbly. | don't condone it;
in fact, I condem it. It nmakes silly sense
over there; it makes no nore sense over here,
and ny regret is that, frankly, the nanes of
t hose who shared nany a neal with himover here
are on not on this bill in the first instance.

| don't fault the sponsor. |
t hi nk, unfortunately perhaps, sonetines our
staffs and sonetines through inadvertence,
sonmeti nes because it's the end of the year and
we want to get this stuff done, we forget those
courtesies, but it would seemto nme that we
woul d all be paying tribute to Ral ph
Quattroci occhi by abandoning that silly notion
forever and getting used to the notion that we
can all work together and create the |egislation
that will benefit the people of this state and
remenber a nman who made a contri bution not only
to New York State but to the people in the town

of Greece that | represent, and all of western
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New York State, by pushing for Route 531

ACTI NG PRESI DENT KUHL: The Chair
woul d just note that, even though the sponsor
has indicated he's willing to accept, that this
is not sonething that the desk can do directly.
You'll have to file the co-sponsorship form and
get the sponsor's signature on it. So the
informati on has to be submitted to Senator
Mazi ar z.

The Secretary will read the | ast
secti on.

THE SECRETARY: Section 4. This
act shall take effect inmediately.

ACTI NG PRESI DENT KUHL: Call the
roll.

(The Secretary called the roll. )

THE SECRETARY: Ayes 57.

ACTI NG PRESI DENT KUHL: The bil
i s passed unani nously.

Secretary will continue to cal
t he controversial cal endar.

THE SECRETARY: Cal endar Nunber
692, by Senator Libous, Senate Print 4472, an
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act to amend the Penal Law, in relation to
i ncreasing the penalties for repeat convictions
of assault.

ACTI NG PRESI DENT KUHL: Secretary
will read the | ast section.

THE SECRETARY: Section 4. This

act shall take effect on the 1lst day of

Novenber .
ACTI NG PRESI DENT KUHL: Call the
roll.
(The Secretary called the roll. )
THE SECRETARY: Ayes 57.
ACTI NG PRESI DENT KUHL: The bil
i s passed.

THE SECRETARY: Cal endar Nunber
743, by Senator Maltese, Senate Print 490, an
act to anmend the Public Authorities Law, in
relation to providing for free passage for
active duty mlitary personnel.

SENATOR LEI CHTER: Expl anati on

ACTI NG PRESI DENT KUHL:  Senat or
Mal t ese, an expl anati on of Cal endar Nunber 743

has been asked for by Senator Leichter.
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SENATOR MALTESE: M. President,
as the bill indicates, this would grant free
passage over bridges and tunnels operated by the
Tri borough Bridge and Tunnel Authority to
servi cenmen and servi cewonen stationed in New
York City. The bridges and tunnels under the
jurisdiction of the Authority are the Triboro
Bri dge, Throgs Neck Bridge, Verrazano Narrows
Bri dge, Bronx Whitestone Bridge, Cross Bay
Vet erans Menorial Bridge, Henry Hudson Bri dge,
Mari ne Parkway G| Hodges Menorial Bridge,
Brookl yn Battery Tunnel, Queens M dtown Tunnel,
and the fare is $3.50.

There are precedents for
di scounted fares in the Public Authorities Law
for the Verrazano Narrows Bridge, the Cross Bay
Vet erans Menorial Bridge and the Marine Parkway
G| Hodges Bridge. This bill was originally
requested by the commander of the Atlantic
Fl eet, and there are other jurisdictions, other
states that provide for free transportation for
servicenen, active duty mlitary personnel.

SENATOR LEI CHTER: M. President.
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ACTI NG PRESI DENT KUHL:  Senat or

Lei chter.

SENATOR LEI CHTER:  Senat or
Mal tese, | have a nmenorandum in opposition to a
somewhat simlar bill by the MTA. | want to ask

you i f you know of any opposition to this bill.

SENATOR MALTESE: | don't know of
any op... M. President, | don't know of any
opposition. The nunber that was given to us of
active duty personnel, seriously reduced by the
way, i s approximtely 15,000 active duty
personnel in the entire city of New York, so |
-- | don't think that too many peopl e would be
avai ling thenselves. They'd be -- they'd have
to be serving in New York City.

SENATOR LEI CHTER: M. President,
on the bill.

| just wish to point out -

ACTI NG PRESI DENT KUHL:  Senat or
Leichter, on the bill.

SENATOR LEI CHTER: -- that there
was a nenorandumin opposition to a simlar bil

by Senator Marchi which provided for toll-free
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passage over the Verrazano Narrows Bridge to
vehicles identified as bel onging to nenbers of
the arned forces or their dependents.

Excuse ne, Senator Maltese. |If
you'd yield just for one nore question.

ACTI NG PRESI DENT KUHL:  Senat or
Mal t ese, do you yield?

SENATOR MALTESE: Yes.

ACTI NG PRESI DENT KUHL:  Senat or
yi el ds.

SENATOR LEI CHTER:  Yes, | know
you read off a list of bridges. |Is one of those
the Verrazano Bridge?

SENATOR MALTESE: Yes, it is.

SENATOR LEI CHTER: Al right.
M. President, | assunme that the Authority woul d
al so be in opposition to this bill, although
nmust say this was -- | think this meno was -- |
can't really tell. It was FAXed to ne, and |
can't tell what year this was, so it's
qguesti onable that the MIA would not -- is not
opposing this bill, but, M. President -- yeah.

But, M. President, the reason
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stated in this neno, the reasons that concern ne
is that we woul d be subsidizing the federa
government. Senator Maltese, | would |love to
let all our veterans ride free, and | suggest
that the federal government, which has a | ot
nore noney than we do, provide a neans by which
those sol diers and sailors and other menbers of
the arned services, nen and wonen who need to go
across bridges in the city of New York which is
under the jurisdiction of the Triborough Bridge
and Tunnel Authority, that it afford themthe
neans to do so without having to pay it out of
their own pocket, but | don't think we're in a
position to do it, rmuch as | would like to help
the veterans. This is not veterans, nmuch as |I'd
like to help the nmenbers of the active arned
services, we just don't have the noney. W're
short of noney as it is, Senator. You know the
shortfall that the MIA has. You know t he
decline in service in the Transit Authority in
your district and nmy district and throughout New
Yor k.

Now, you're -- you're reducing
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t he anmount avail able to support transit by nany

mllions of dollars nore. In this particular
meno, the Transit -- the MIA says that this wll
cost mllions of dollars per year. Maybe their
figures are wong. |It's certainly going to have

some cost. That cost ought to be borne by the
federal governnent.

As it is, New York State gets,
t hi nk, short-changed by the federal government
and even nore so under the Newt G ngrich
Congress. So why should we act like the big
shot and say, Here's noney that we don't have?
| think it's well intentioned but fiscally
unw se, Senator.

ACTI NG PRESI DENT KUHL:  Senat or
Mar chi .

SENATOR MARCHI: 1'd like to
i ndicate ny support for this |egislation.
Mlitary personnel especially -- well, we have a
situation, even on Staten Island, where there's
a split jurisdiction between the Brooklyn side
and the Staten Island side. For themto cone

across it's a $7 hit. Now, a lot of famlies
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just can't afford that.

The m stake they made, and |'ve
i mpressed them why didn't you exact this before
you cane in? |In California, in San Francisco,
they have that privilege of going back and forth
and they exacted that in negotiations when they
were comng in. W have considered their
presence a boon to the respective communities
wherever they are |located, and to deny them
this, I nean they -- frankly, we're not -- |
don't know, maybe we ought to exenpt admirals if
they have to pay or sonething, but really, |
don't see any justification for -- for doing
sonet hi ng that other conmunities have done

voluntarily in an attenpt to induce the presence

of -- of the mlitary, and they're paying a
heavy price. It's -- it's heavy duty and it's
costly to the military people. | know sonetines

when they've had a nassive transfer of a naval
base to a southern port, they were relieved
because of the cost elenments. They were very
happy where they were, but the costs are

aggravated when they're in a high expense, high
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cost area such as our own and where we can
facilitate that, this is not -- this is not a
heavy exaction. It is sonething that we woul d
voluntarily and happily have given to them had
it been nmade a condition for their arrival.

So | certainly support Senator
Mal tese' s | egi sl ation.

SENATOR LEI CHTER: M.

President. M. President.

ACTI NG PRESI DENT KUHL:  Senat or
Lei chter.

SENATOR LEI CHTER: Wbul d Senat or
Marchi yi el d?

SENATOR MARCHI :  Yes.

ACTI NG PRESI DENT KUHL:  Senat or
Marchi, do you yield?

SENATOR LEI CHTER:  Senator, |
appreci ate your goodheartedness, but let ne ask
you why don't you include allow ng themthe
right to ride free on the subway and the buses?
Where's the distinction? Wy just the bridges?
How about those that have to ride the subway and

the buses? Wy not say -
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SENATOR MARCHI:  Well, that's
next year's bill, Senator, I'll introduce -
it's a heavy hit. | can see it graphically in
that area where you're crossing a bridge or
something that the tolls are very high. They're
much hi gher than a subway or a bus or anything
el se, very high, and if you' re a young enlisted
man with a famly, boy, you're really, really
suf fering.

ACTI NG PRESI DENT KUHL: Secretary
will read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect on the 30th day.

ACTI NG PRESI DENT KUHL: Call the
roll.

(The Secretary called the roll. )

ACTI NG PRESI DENT KUHL: Announce
the results when tabul at ed.

THE SECRETARY: Those recorded in
the negative on Cal endar Number 743 are Senators
Lei chter and Paterson. Ayes 55, nays 2.

ACTI NG PRESI DENT KUHL: The bil

i s passed.
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Continue to call the
controversial cal endar.

THE SECRETARY: Cal endar Nunber
755, by Senator Farley, Senate Print 6129, an
act to repeal Section 392-a of the Cenera
Busi ness Law, relating to the manufacture and
sal e of used or second-hand hats.

ACTI NG PRESI DENT KUHL:  Senat or
Farl ey, the day you' ve been waiting for.

SENATOR FARLEY: Thank you, M.
Presi dent .

You know, this bill repeals an
archaic law, to say the |least, that regul ates
the advertising and sal e of used hats.

Under the current |aw sellers of
used hats such as antique stores, used clothing
stores, charities such as the Sal vation Arny,
St. Vincent DePaul and Juni or League's Next to
New store, and those sort of things, they nust
post a sign that's visible from 30 feet and they
al nrost -- they al so nmust announce that on this
sign that used hats or second-hand hats are sold

at this store, and every hat nust be permanently
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| abel ed as such, and a violation of this is a

m sdeneanor, and | don't want Bi shop Hubbard or
anybody else to go to jail because there isn't a
sign posted outside the St. Vincent DePaul

store, and this |law when it was enacted in 1933,
the consuners were potentially defrauded because
the hats were refelted, and there nmay have been
some lice in them | don't know, and they were
sold as new to unsuspecting customers.

Today, however, fortunately, is
not 1930 and many smal | businesses and charities
are at risk because they are unaware of the
law. | haven't seen one of those signs in ny
whole lifetinme. Enforcenent of this |aw woul d
| ead to higher cost. W don't have a hat police
any nore, and incidentally |I've contacted the
Retail Council, the MIlinery Infornmation
Institute, and neither of them have any
objection to repealing this law, and the bill is
carried in the Assenbly by the Majority Leader,
M. Bragman, who thinks it's essential that we
repeal this |aw

Are there any questions?
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ACTI NG PRESI DENT KUHL:  Senat or
Dol |'i nger.

SENATOR DOLLI NGER:  Coul d t hey be
cal | ed second-head hats instead of second-hand
hat s?

SENATOR FARLEY: \Whatever you'd
l'i ke.

SENATOR DOLLI NGER: Good. [I'11
vote in favor

ACTI NG PRESI DENT KUHL:  Senat or
Mar chi .

SENATOR MARCHI :  Wbul d Senat or
Farl ey vyield?

ACTI NG PRESI DENT KUHL:  Senat or
Farl ey, do you yield to Senator Marchi?

SENATOR MARCHI: Do you have a
nmessage of necessity from Bi shop Hubbard?

SENATOR FARLEY: |'m sure that
Bi shop Hubbard woul d have no objection to this
because I'mquite sure the St. Vincent DePaul
store has no sign out front.

SENATOR MARCHI :  You' ve convi nced
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ACTI NG PRESI DENT KUHL: Any ot her
Senator wi shing to speak on the bill?

The Secretary will read the | ast
secti on.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT KUHL: Call the

roll.
(The Secretary called the roll. )
THE SECRETARY: Ayes 57.
ACTI NG PRESI DENT KUHL: The bil

i s passed.

THE SECRETARY: Cal endar Nunber
761, by Senator Seward, Senate Print 6143, an
act to amend the Public Service Law, in relation
to cellular tel ephone services.

SENATOR PATERSON:. Expl anati on.

ACTI NG PRESI DENT KUHL: Lay the
bill aside.

SENATOR TULLY: Lay the bil
asi de.

ACTI NG PRESI DENT KUHL: Lay the

bill aside for the day.
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Secretary will continue to cal
t he controversial cal endar.

THE SECRETARY: Cal endar Nunber
794, by Senator LaValle, Senate Print 7231, an
act to amend the Education Law, in relation to
requiring higher education report cards.

ACTI NG PRESI DENT KUHL: Secretary
will read the | ast section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT KUHL: Call the

roll.
(The Secretary called the roll. )
THE SECRETARY: Ayes 57.
ACTI NG PRESI DENT KUHL: The bil

i s passed.

Senator Tully.

SENATOR TULLY: May we pl ease
return to reports of standing comrttees?

ACTI NG PRESI DENT KUHL: Return to
reports of standing conmttees. There's a
report of the Senate Finance Conmittee at the

desk. 1'Il ask the Secretary to read.
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THE SECRETARY: Senator Stafford,
fromthe Conmmittee on Finance, offers up the
following bill directly for third reading

Senate Print 7542, by Senat or
Vol ker, an act to provide heroism valor and
out st andi ng perfornance awards to certain
menbers of the State Police and maki ng an
appropriation therefor.

ACTI NG PRESI DENT KUHL: Wt hout
obj ection, the report of the Senate Finance
Committee is received. The bill is reported
directly to third reading.

Secretary will read the title.

THE SECRETARY: Cal endar Nunber
1218, by Senator Vol ker, Senate Print 7542, an
act to provide heroism valor and outstandi ng
performance awards to nenbers of the State
Pol i ce.

ACTI NG PRESI DENT KUHL:  Senat or
Tul ly.

SENATOR TULLY: Yes, M.
President. Are there nessages of necessity and

appropriation at the desk?
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ACTI NG PRESI DENT KUHL: There is
a message of appropriation and necessity at the
desk, Senator Tully.

SENATOR TULLY: | nove we accept
t he nessage.

ACTI NG PRESI DENT KUHL: Mdtion is
to accept the nessage of necessity and
appropriation at the desk relative to Cal endar
Nunber 1218. All those in favor signify by
sayi ng aye.

(Response of "Aye.")

Opposed nay.

(There was no response. )

The nessage i s accepted.

The Secretary will read the | ast
secti on.

THE SECRETARY: Section 3. This
act shall take effect April 1st.

ACTI NG PRESI DENT KUHL: Call the
roll.

(The Secretary called the roll.)

THE SECRETARY: Ayes 57.

ACTI NG PRESI DENT KUHL: The bil
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i s passed.

Senator Tully.

SENATOR TULLY: Is there any
housekeepi ng at the desk?

ACTI NG PRESI DENT KUHL: There is.
Like to return to notions and resol utions.

Chair recogni zes Senator Farl ey.

SENATOR FARLEY: Thank you, M.
President. On behalf of Senator Marcellino, on
page 17, | offer the foll ow ng amendnents to
Cal endar Number 449, Senate Print 6213, and |
ask that bill retain its place.

ACTI NG PRESI DENT KUHL:
Anmendnents to Cal endar Nunber 449 are received
and adopted. Bill will retain its place on the
Third Readi ng Cal endar.

Senat or Farl ey.

SENATOR FARLEY: Al so on behal f
of Senator Marcellino, on page 67, | offer the
foll owi ng anendnents to Cal endar 1042, Senate
Print 7132, and | ask that that bill retainits
pl ace on the Third Readi ng Cal endar.

ACTI NG PRESI DENT KUHL:
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Anmendnents to Cal endar Nunber 1042 are received
and adopted. Bill will retain its place on the
Third Readi ng Cal endar.

Chai r recogni zes Senator
Pat er son.

SENATOR PATERSON. M. President,
there was to be a legislative briefing for the
Mnority after session today. But due to the
| at eness of the hour, conflicting schedul es and
the Fourth Amendnment to the Constitution, that
bri efing has been postponed to a date which I'm
not certain.

ACTI NG PRESI DENT KUHL:  Thank
you, Senator Paterson, for that announcenent.

Chair recogni zes Senator Tully.

SENATOR TULLY: Thank you, M.
Presi dent .

There being no further business,
I nove we adjourn until Wdnesday, May 15th, at
at 11: 00 a. m

ACTI NG PRESI DENT KUHL: Wt hout
obj ection, the Senate stands adjourned until

t onorrow Wednesday, May 15th, at 11:00 a. m
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(Wher eupon at 6:30 p.m, the

Senat e adj ourned.)
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