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ALBANY, NEW YORK
March 4, 1996
3:00 p.m

REGULAR SESSI ON

SENATOR JOHN R KUHL, JR., Acting President
STEPHEN F. SLOAN, Secretary
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PROCEEDI NGS

ACTI NG PRESI DENT KUHL: The
Senate will conme to order. The nenbers to find
their chairs, staff to find their places.

| ask all of you to rise, al
of you in the chanber to rise in joining me in
sayi ng the Pl edge of All egi ance.

(The assenbl age repeated the
Pl edge of Allegiance to the Flag.)

ACTI NG PRESI DENT KUHL: I n
t he absence of clergy, may we bow our heads in
a nonment of silence.

(A nonent of silence was
observed.)

ACTI NG PRESI DENT KUHL: Readi ng
of the Journal.

THE SECRETARY: In Senate
Sunday, March 3rd, the Senate nmet pursuant to
adj our nnent, Senator Hobl ock in the Chair upon
desi gnation of the Tenporary President. The
Journal of Saturday, March 2nd was read and
approved. On notion, Senate adjourned.

ACTI NG PRESI DENT KUHL: Hearing
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no objection, the Journal stands approved as
read.

Presentation of petitions.

Messages fromthe Assenbly.

Messages fromthe Governor

Reports of standing
conmi ttees.

"Il ask the Secretary to read.

THE SECRETARY: Senat or
Velella, fromthe Conmittee on Insurance,
reports the following bills:

Senate Print 2716A, by Senator
Velella, an act to amend the Insurance Law in
relation to the nmaxi mum aut onobil e i nsurance
di scount ;

2764C, by Senator Velella, an
act to anmend the Insurance Law in relation to
reci procal insurers;

4643, by Senator DeFranci sco,
an act to anend the Insurance Law in relation
to the prem um or conpensation for giving bai
bond;

5737, by Senator Velella, an
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act to anmend the Insurance Law in relation to
providing for a reduction in autonobile
i nsur ance;

6004, by Senator Leibell, an
act to anmend the Insurance Law in relation to
expandi ng provisions relating to insurable
i nterests;

and 6125, by Senator Velella,
an act to anend the Insurance Law in relation
to continuing authorization for certain prepaid
| egal services plans.

Al bills ordered directly for
third reading.

ACTI NG PRESI DENT KUHL: Wt hout
objection, all bills are directed directly to
third reading.

Reports of select commttees.
Comuni cations and reports from
state officers.
Mbti ons and resol utions.
Chai r recogni zes Senator
Di Carl o.
SENATOR Di CARLC Thank you,
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M. President.

On behal f of Senator Libous,
pl ease place a sponsor's star on Cal endar 336.

ACTI NG PRESI DENT KUHL: At the
request of the sponsor, Calendar 336 is
starred.

SENATOR Di CARLO Al so, M.
President, on behalf of Senator Present, on
page 17, | offer the foll ow ng amendnents to
Cal endar 311, Senate Print 1931, and ask that
said bill retain its place on the Third Readi ng
Cal endar .

ACTI NG PRESI DENT KUHL:
Anmendnents to Cal endar Nunber 331 are received
and adopted. Bill will retain its place on the
Third Readi ng Cal endar.

Senat or Di Carl o.

SENATOR Di CARLO Al so, M.
President, on behalf of Senator Leibell, on
page 10, | offer the foll ow ng amendnents to
Cal endar 239, Senate Print 3384, and ask that
said bill retain its place on the Third Readi ng

Cal endar.

Pauline WIliman, Certified Shorthand Reporter




© 00 ~N o o b~ w N P

N NNN R R R R R R R R R R
W N B O © 0 N O U~ W N Rk O

1627

ACTI NG PRESI DENT KUHL:  Arend
ments to Cal endar Nunmber 239 received and
adopted. The bill will retain its place on the
Third Readi ng Cal endar.

Senat or Bruno, that brings us
to the cal endar.

SENATOR BRUNC M. President,
can we, at this tinme, take up the non
controversial cal endar.

ACTI NG PRESI DENT KUHL: The
Secretary will read the noncontroversia
Cal endar .

THE SECRETARY: Cal endar Nunber
152, by Senator Vol ker, Senate Print 2151, an
act to anmend the General Municipal Law and the
Personal Property Law in relation to paynment of
muni ci pal fees.

ACTI NG PRESI DENT KUHL: The
Secretary will read the |ast section.

THE SECRETARY: Second 5. This
act shall take effect inmediately.

ACTI NG PRESI DENT KUHL: Cal

the roll.
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(The Secretary called the
roll.)

THE SECRETARY: Ayes 43.

ACTI NG PRESI DENT KUHL: The bi |
i s passed.

THE SECRETARY: Cal endar Nunber
202, by Senator Hobl ock, Senate Print 2352A,
an act to anmend the Penal Law in relation to
i ncreasing the penalties for sale of controlled
subst ances.

ACTI NG PRESI DENT KUHL: The
Secretary will read the |ast section.

THE SECRETARY: Section 7.

This act shall take effect on the first day of

Novenber .

ACTI NG PRESI DENT KUHL: Call the
roll.

(The Secretary called the
roll.)

THE SECRETARY: Ayes 43.

ACTI NG PRESI DENT KUHL: The bi |
i s passed.

THE SECRETARY: Cal endar Nunber
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220 by Senat or Skel os, Senate Print 425.

SENATOR PATERSON: Lay it
asi de.

ACTI NG PRESI DENT KUHL: Lay the
bill aside.

THE SECRETARY: Cal endar
Nunber 236, by Senator LaValle, Senate Print
1368A, an act to anmend the Town Law in relation
to exenpting fromfire district revenues
anounts appropriated for equi prment.

ACTI NG PRESI DENT KUHL: The
Secretary will read the |ast section.

THE SECRETARY: Section 2.
This act shall take effect inmmediately.

ACTI NG PRESI DENT KUHL: Cal

the roll.

(The Secretary called the
roll.)

THE SECRETARY: Ayes 43.

ACTI NG PRESI DENT KUHL: The
bill is passed.

THE SECRETARY: Cal endar Nunber
253, by Senator Sal and, Senate Print 2110A, an
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act to anmend the Executive Law and the Soci al
Services Law in relation to making reports of
chil d abuse avail abl e.

ACTI NG PRESI DENT KUHL: The
Secretary will read the |ast section.

THE SECRETARY: Section 5.
This act shall take effect on the 90t h day.

ACTI NG PRESI DENT KUHL: Call the

roll.

(The Secretary called the
roll.)

THE SECRETARY: Ayes 43.

ACTI NG PRESI DENT KUHL: The bi |
i s passed.

THE SECRETARY: Cal endar Nunber
254, by Senator Nozzolio, Senate Print 2244A.

SENATOR PATERSON: Lay it
asi de.

ACTI NG PRESI DENT KUHL: Lay the
bill aside.

THE SECRETARY: Cal endar Nunber
255 by Senat or Skel os, Senate Print 2337D, an

act to anmend the Correction Law and the
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Crimnal Procedure Law in relation to
notification concerning rel eased or escaped
i nmat es.

SENATOR SKELGCS: Lay it aside
for amendnents.

ACTI NG PRESI DENT KUHL: Lay the
bill aside.

THE SECRETARY: Cal endar Nunber
265, by Senator Kuhl, Senate Print 4296, an act
to anend the Education Law in relation to
optional retirement progranms for enployees of
the State University of New York.

ACTI NG PRESI DENT KUHL: The
Secretary will read the |ast section.

THE SECRETARY: Section 2.
This act shall take effect inmmediately.

ACTI NG PRESI DENT KUHL: Call the

roll.

(The Secretary called the
roll.)

THE SECRETARY: Ayes 43.

ACTI NG PRESI DENT KUHL: The
bill is passed.
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THE SECRETARY: Cal endar Nunber
275, by Senator Di Carlo, Senate Print 6149, an
act to anmend the Real Property Tax Law, the
Adm ni strative Code of the city of New York and
| ocal |aw nunmber 1 of the city of New York.

ACTI NG PRESI DENT KUHL: The
Secretary will read the |ast section.

THE SECRETARY: Section 4. This
act shall take effect inmediately.

ACTI NG PRESI DENT KUHL: Call the

roll.

(The Secretary called the
roll.)

THE SECRETARY: Ayes 43.

ACTI NG PRESI DENT KUHL: The bil
i s passed.

THE SECRETARY: Cal endar Nunber
278, by Senator Stafford, Senate Print 617, an
act to anmend the Real Property Law in relation
to authorizing a voluntary adm nistration to
execute a di scharge of nortgage.

ACTI NG PRESI DENT KUHL: The

Secretary will read the |ast section.
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THE SECRETARY: Section 2.
This act shall take effect inmediately.

ACTI NG PRESI DENT KUHL: Call the

roll.

(The Secretary called the
roll.)

THE SECRETARY: Ayes 48.

ACTI NG PRESI DENT KUHL: The
bill is passed.

THE SECRETARY: Cal endar Nunber
280 by Senator Trunzo, Senate Print 2145, an
act to amend the Em nent Dorai n Procedure Law
inrelation to acquisition of land by the
state.

ACTI NG PRESI DENT KUHL: The
Secretary will read the |ast section.

THE SECRETARY: Section 2.
This act shall take effect inmediately.

ACTI NG PRESI DENT KUHL: Cal
the roll.

(The Secretary called the
roll.)

THE SECRETARY: Ayes 48.
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ACTI NG PRESI DENT KUHL: The
bill is passed.

THE SECRETARY: Cal endar Nunber
287, by Senator Cook, Senate Print 636, an act
to anend the Town Law in relation to the terns
of office of elected officers.

SENATOR PATERSON: Lay it
asi de, pl ease.

ACTI NG PRESI DENT KUHL: Lay the
bill aside.

THE SECRETARY: Cal endar Nunber
289, by Senator LaValle, Senate Print 1652, an
act to anmend the Town Law in relation to
initiation of a crimnal history check.

ACTI NG PRESI DENT KUHL: The
Secretary will read the |ast section.

THE SECRETARY: Section 2.
This act shall take effect inmediately.

ACTI NG PRESI DENT KUHL: Cal
the roll.

(The Secretary called the
roll.)

THE SECRETARY: Ayes -
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ACTI NG PRESI DENT KUHL: Announce
the results when tabul at ed.

THE SECRETARY: Ayes 47, nays
1, Senator Leichter recorded in the negative.

ACTI NG PRESI DENT KUHL: The
bill is passed -

THE SECRETARY: On Cal endar
Nunber 289, ayes 48, nays zero.

ACTI NG PRESI DENT KUHL: The
bill is passed.

Senat or Bruno, that conpletes
t he noncontroversial cal endar; what's your
pl easure?

SENATOR BRUNC M. President,
can we now take up the controversial cal endar.

ACTI NG PRESI DENT KUHL: The
Secretary will read the controversial cal endar,
commenci ng with Cal endar Nunber 220.

THE SECRETARY: Cal endar Nunber
220, by Senator Skel os, Senate Print 425, an
act to anmend the Business Corporation Law, in
relation to corporate finance, proxies, powers

of directory and mnergers.
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ACTI NG PRESI DENT KUHL: Senat or
Lei chter, why do you rise?

SENATOR LEI CHTER: M.
President, on the bill.

ACTI NG PRESI DENT KUHL: Senat or
Leichter, on the bill.

SENATOR LEI CHTER: I just want
to rem nd col |l eagues that we had a sonewhat
extensive debate on this bill |ast week, and |
don't want to rehash all the things that were
said, but I think it's worth remenbering
because | think it's a very significant bill.

And | find it ironic, while the
whol e rest of the nation, Denocrats and
Republ i cans, Bob Dol e, Buchanan, everybody el se
i s tal king about corporate irresponsibility,
this state Legislature, or at least this bill
by Senator Skel os, goes exactly in the opposite
direction that everybody in the nation knows
and thinks that we need to go, which is to
provi de for greater corporate denocracy, to
provi de for greater corporate responsibility.

Just to rem nd you of sone of
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the features of this bill, one is, it changes
| ong-standi ng New York State | aw t hat hol ds
corporate officers, or directors, rather,
responsi bl e for unpai d wages under certain
circunstances; allows directors for the first
time to provide for |loans that the corporation
will make to the directors; grants directors
the powers to give thensel ves greater options
or options which | guess at this tine, they
cannot do; it dilutes the rights of share

hol ders to vote on certain matters.

Wiy would we do this? I'mtold
by Senator Skelos, well, this is going to bring
nore business to |awers in New York State.
don't know if that's so or not, but | assure
you that that's hardly justification for really
screwi ng the sharehol ders.

| think that if you have a
corporation that's incorporated in the state of
New York, | would like to see us hold that
corporation to certain standards.

One of the facts that has

recently cone out, | guess the statistic is a
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fact, but I think all of us have known how
executive conpensation has really increased so
enormously in this country, and the Tines
poi nted out just a week or so ago in an
editorial where they al so tal ked about
corporate responsibility, just the opposite of
what this bill does, which is a bill of
corporate irresponsibility, the Tines pointed
out that corporate or executive conpensation,
whi ch used to be corporate officers, on the
whol e woul d recei ve maybe 40 times as nmuch as
the average worker; that's now 200 tines as
much. Wile we're having corporations
downsi zi ng, they're having record profits,
executive conpensation is up enornously; and
under this bill, it will go up even nore.

| learned early on from| aw
school and in ny practice that really one of
the protections and an inportant protection for
t he people who own the corporations, not the
managers, but the shareholders, is to have a
great degree of corporate denocracy, require

the sharehol ders to act on inportant issues
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affecting the corporation, particularly the
structure of the corporation and be sure that
you hold the directors to the highest fiduciary
duty, don't allowtheir self-interests to
interfere. This bill does just the opposite,
allows directors to give thensel ves options,
allows directors to go out and get | oans.

W were told | ast week that the

Bar Associ ation has approved that bill; [|'ve
not -- |l've tried to check on it and |I've not
seen a neno. | know that there's a commttee

of the Bar Association made up of |awers who
represent these | arge corporations that have
drafted this bill, they are in favor of it, but
| don't know -- and maybe Counsel or naybe,
Senat or Skel os, you have sonething that says

that the Bar Association is actually supporting

this. | tried to check, | tried to find it, |
don't have it. If you have it, I'd be
i nterested.

But, | nust tell you that |

think the people who prepared this did a

self-serving job. I'msorry they sold you on
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| really think that this bil
is a mstake; and for this Legislature at this
ti me when the whol e focus is how do we get
corporations to be nore responsible, how do we
get themto pay attention to their obligation
they have to their workers, to their
communities, not to be greedy when it cones to
corporate sal aries or executive conpensation,
this bill does exactly the opposite. | can't
understand it.

ACTI NG PRESI DENT KUHL: The
Secretary will read the |last section -- Senator
Dol |'i nger.

SENATOR DCLLI NGER: M.
President, on the bill just briefly.

ACTI NG PRESI DENT KUHL:  Senat or
Dol I'i nger on the bill briefly.

SENATOR DCLLI NGER: Ve did
have a debate | ast tinme when we addressed this
bill and the two concerns | had were about the
provi sions that actually, Senator Leichter,

just to clarify, not only under New York | aw
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can officers and directors be held liable for
the paynment of wages to certain enpl oyees, but
under the current Section 630 of the Business
Corporation Law, in certain corporations, the
top ten sharehol ders can be held responsible
for the nonpaynent of wages.

The reason why that provision
is in our PCL was because we in this state had
believed that while limted liability shoul d
apply and protect the sharehol ders, owners of
t he busi ness from al nost any ot her possible
renmedy, protect themfrominjunctions, protect
themfromcivil lawsuits, we should allow them
to have the benefit of limted liability
cor por ati ons.

There was one thing that was so
important to us that we tore the shield of
limted liability away froma corporati on and
said, "We're going to hold the sharehol ders
responsi ble.” That one thing that we allow the
veil of corporate limted liability to be
lifted for is sinply for the paynent of wages.

When people work for a smal
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corporation, they ought to be able to have
assurance that they're going to be paid, and
many tines they are relying on the expressed
prom se of a shareholder, director, officer to
engage in enploynent; and it seens to ne we
retreat fromthe principle that people should
be paid for their work.

When we all ow a corporation
sinply to treat a worker |ike every other
creditor, it seens to ne that's a step
backward, it's a step not in the best interests
of the working men and wonen of this state.

W al so tal ked about ny concern
about officers and directors and participation
of | oans and how corporations can guarantee the
| oans of directors w thout approval of the
shar ehol ders; that, too, is a departure from
the notion of econom c denocracy that is a part
of all corporations.

There's one other thing that
|'"ve noticed, Senator Leichter, in ny going
back and | ooki ng through this, and that is the

requi renent in Section 718 of the Business
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Corporation Law that provides that creditors
can get the lists of officers and directors of
a corporation prior to conmencing litigation
agai nst them M understanding is the reason
that that provision is in the PCL is because if
you' re about to sue a corporation, you were
going to nmake an allegation not only agai nst
the corporation, but its sharehol ders -- excuse
nme, its directors and officers, you would have
access to their address so you can serve them
wi th process.

Thi s change woul d sinply renove
that disclosure obligation to the corporation
and nmean that you would have to bring the
action against the corporation first, find out
t hrough the di scovery and di scl osure process
where everybody |ived so you can then bring the
action against the directors, sharehol ders and
officers in their individual capacities.

It seens to me that just
post pones the whole litigation process, that
the notion that a corporation is obligated to

disclose to its creditors the officers' and
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di rectors' names and addresses so that you can
facilitate the litigation process in
appropriate cases, it seens to ne, is still a
good idea. It's too bad that it's being
abandoned in this bill

This bill contains an awful | ot
that deals with the notion of restructuring our
busi ness corporations. There are certainly
some good provisions in it. | give Senator
Skel os credit for going through and picking out
many of the good things that are in this bil
to i nprove sharehol der denocracy. But at |east
fromny perspective, | see those three issues,
| oans to directors w thout sharehol ders’
approval, a retreat from our | ong-standing
notion that will protect workers' wages and
make sharehol ders |iable, and the renoval of
the fact that the corporation has to disclose
its officers and its directors to potentia
litigants, as a retreat from i nportant
principles in New York and, therefore, in
bal ance, M. President, 1'Il be voting in the

negati ve.
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ACTI NG PRESI DENT KUHL: The
Secretary will read the |ast section.

THE SECRETARY: Section 57.
This act shall take effect on the 180th day.

ACTI NG PRESI DENT KUHL: Call the
roll.

(The Secretary called the
roll.)

ACTI NG PRESI DENT KUHL: Announce
the results when tabul at ed.

THE SECRETARY: Those recorded
in the negative on Cal endar Nunmber 220 are
Senat ors Abate, Connor, Dollinger, Leichter,
Mar kowi t z, Mont gonery, Onorato, Paterson
Seabrook and Smith. Ayes 45, nays 10.

ACTI NG PRESI DENT KUHL: The
bill is passed.

The Secretary will continue to
call the controversial cal endar.

THE SECRETARY: Cal endar Nunber
254, by Senator Nozzolio, Senate Print 2244A,
an act to anmend the Correction Law in relation

tolimting time all owances for good behavi or
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for sexual offender.

ACTI NG PRESI DENT KUHL:  Senat or
Nozzol i o, an explanation of Cal endar Nunber 254
has been asked for by the Acting Mnority
Leader, Senator Paterson.

SENATOR NQzzOLI O Thank you,
M. President.

Senat or Paterson, ny
col | eagues, ny neasure before us today woul d
excl ude fromgood tinme all owances a person
being held in a correctional institution in
this state as a result of themcomrtting a
hei nous sexual predator offense against a
child; that this, in nmy opinion, is such an
of fense that warrants no so-called good tine
behavi or.

There is no good tine behavi or
breaks for those who have been the victinms of
this heinous type of crimnality. Scarred for
life, hurt for life, is the victim

Just because the prisoner
happens to be a good, by-the-rule person in

prison doesn't afford them such an opportunity
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to be let out of jail early as a result of them
bei ng i ncarcerated and follow ng the rul es of
prison life.

That's the bill, the sum and
substance of it, M. President. Thank you.

ACTI NG PRESI DENT KUHL: The
Chair recogni zes Senator Abate.

SENATOR ABATE: Wul d Senat or
Nozzolio yield to a question?

ACTI NG PRESI DENT KUHL: Senat or
Nozzolio, do you yield to Senator Abate?

SENATOR NQZZCLI O Yes.

ACTI NG PRESI DENT KUHL: The
Senat or vyi el ds.

SENATOR ABATE: Last year, we
passed a |law that dealt with two- and three
time, or persistent violent offenders, sone of
them included sex offenders; and am | correct,
in that law, we elimnated discretionary parole
for those individuals? Wat | nmean by

“di scretionary parole,"” because we went to a
det ermi nant sentenci ng schene whi ch neant that

someone wasn't doing three to nine, they were
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now doi ng six years, that there was no
eligibility for early rel ease for parole.
Didn't we pass that |ast year?

SENATOR NQzZOLI O Senat or
Abate, let ne respond to that question because
I know what your issue is, you' re concerned, as
we' ve di scussed, with this measure, continuing,
if I may, the sense, if it's your question, the
sum of your concern, is that you' re concerned
that we don't have continued parol e supervision
for those who have committed this crinme, is
that not correct?

SENATOR ABATE: My concern is,
given the fact that we elimnated discretionary
parol e and then we tal ked about reducing good
time fromone-third to one-seventh, if we
elimnate good tinme altogether, it's my under
st andi ng, under your bill, many of these sex
of fenders who are violent that are likely to
reci di vate woul d | eave prison, not go under
par ol e supervision, and just be on the street
wi t hout supervision and that | favor an

approach of reducing good tinme but keeping sone
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good tine so that parole can kick in and we can
screen and follow these individuals in the
comunity.

This would elimnate
di scretionary parole, as well as parol e based
on good tine.

SENATOR NQZZCLI O Senat or,
your point is taken with good spirit in that
after you raised it during our commttee
di scussions, | have introduced, along with
Assenbl ynman Sweeney in the Assenbly, a neasure
that is sponsored by, it |looks like, close to
ten menbers of this house that will anend the
| aw to provide active supervision and a life
ti me parol e conponent for those who have
commtted sex predator offenses agai nst
children, that | believe your concern is
extrenely legitinate.

| conmend you to take a | ook at
this neasure, it's Senate Bill 6175; and that
neasure, | believe, gets to the essence of the
concern that you raise about continuing parole

supervi sion for anyone, regardl ess of good tine
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behavi or or not, let out of prison, that this
nmeasure will be, | believe, on the floor of
this house within a very few days and that it
is to take in conpanion with the bill before us
whi ch, as you well know, reduces good tine
behavior, elimnates the possibility of good

ti me behavior and then, taken in conjunction
with S6175, woul d have a mandatory lifetine
parol e requirenent for those convicted of this
type of crine.

SENATOR ABATE: Coul d the
Senator yield to another question?

ACTI NG PRESI DENT KUHL: Senat or
Nozzolio, do you continue to yield?

SENATOR NQzZCLI O Certainly,
M. President.

ACTI NG PRESI DENT KUHL:  Senat or
continues to yield.

SENATOR ABATE: Si nce | cannot
comment on this new bill that you've drafted,
and | certainly appreciate your taking into
consi derati on some of the concerns |'ve raised

in conmttee, would this new bill also cover A
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m sdeneanor sex offenses, because sex of fenders
fall in alot of different categories, sone of
themare B felons and A m sdeneanants. Wuld
this cover the full array of sex offenders?
So woul d we be tal king about Iife parole for
someone who's been convicted of 130.20, which
i s sexual msconduct, an A m sdeneanor?
SENATOR NOZzOLI G Let ne
list the enunerated crines, Senator, that 6175
will be involved -- if | may suffer an
interruption for a second.

Senator, are you asking the

crines for the bill that's before us or the
bill that -- are you asking the crinmes of the
bill that's before us?

SENATOR ABATE: No. In terns
of -- you tal ked about |ife parole. M concern
is that sex offenders shouldn't be rel eased
wi t hout parol e supervi sion.

SENATOR NQzZZCLI O Then let nme
list those crines for you of the bill that I
had described earlier that is not before the

house at this nonent. Those crines are -
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desi gnat ed sex of fender nmeans a person
convicted of the following felonies: Section
130. 30, 130.35, 130.45, 130.50, 65, 67 and 70
related to sex offenses, listing felonies. |
don't have a m sdeneanor here |i sted.

SENATOR ABATE: Ckay. So -
but then this bill -- if I"mcorrect, this bill
before us now, which is 2244 which is on the
floor, applies to m sdeneanants, as well as
felons, so there would be sonme m sdeneanants,
if I understand the bill correctly, that
potentially could be supervised w thout parole?

SENATOR NQzZCLI O VWhat
m sdeneanor sex predator circunstance woul d not
be under a felony, Senator, that you're
concerned w th?

SENATOR ABATE: Well, you have
sexual m sconduct, you have sexual abuse in the
third degree, in the second degree, aggravated
sexual abuse. So | don't know whether -- if
this law applies -

SENATOR NOZzZOLI G Par don ne,

Senator, pardon ne. For ny edification, those
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are m sdeneanors?

SENATOR ABATE: Yes.

SENATOR NOZZOLI O Maybe t hey
shoul dn't be m sdeneanors, nmaybe we shoul d nake
themfelonies. | would certainly support
maki ng them felonies; and if we could get the
Assenbly to make themfelonies, | think we
woul d all be better off. But, frankly, | don't
believe that -- if you would |like to help with
that, that certainly would be sonething |I woul d
certainly support, making those enunerated
of fenses fel onies.

SENATOR ABATE: Senat or
Nozzolio, | thank you for the clarification on
the bill; 1 have a greater understandi ng of
it.

Could I be heard on the bill?

ACTI NG PRESI DENT KUHL: Senat or
Abate on the bill.

SENATOR ABATE: | share
Senat or Nozzolio's concern and I woul d say that
probably every nenber of this body shares the

concern about the dangers of sex offenders on
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the street. We're well aware that there's no
overall cure, there's a high recidivismrate,
and we have seen recent studies that show that
the victinms of sex offenders are nore likely to
be children than adults.

My concern is, |ast year -- and
we're noving in a Governor's bill to elimnate
di scretionary parole, which is -- what that
does is elongate the sentence and that probably
is appropriate, there are certain sex offenders
that should stay in prison |longer. But, what
this bill does is takes it another step,
el i m nates good tine, which nmeans that an
i ndi vi dual charged with a sex offense would
have to serve the entirety of their sentence.

| woul d debate -- and | think
it's a good idea for sex offenders to reduce
good tine fromone- third, off the back, to
one-seventh, but what this bill does, it
el i m nates good tine altogether so when an
i ndi vi dual serves the entirety of their
sentence, they wal k out the door with $30 in a

their pocket, they're told go back to their
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hone and there is no parol e supervision.

| happen to believe that parole
can serve a very vital function in this arena.
|'"ve seen, in nmy work in probation, the
necessity when sonmeone goes to their hone,
there's needs of supervision, there needs to be
hone visits, and the transition time from being
rel eased fromprison to the point of that first
year in the community is a critical time when
you're going to see many of fenders recidivate.

It's critical that the parole
of ficer does honme visits. W need to know
where that offender is going to relocate; is it
going to be near a school? When a parole
of ficer goes to the honme, they can see what
kind of child paraphernalia is at honme. It's
i nportant to nmake sure that that person gets
into treatnment, they need to be nonitored; and
oftentines and if you speak to the parole
departnment, they can catch soneone before they
conmit the next crine.

So in ternms of public safety,

this is not -- what |'m proposing is tougher on
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crime because what |'m suggesting is we've
al ready el ongated the sentences by taking,
particularly for discretionary and viol ent
of fenders, we have taken away discretionary
parol e, ensure there's a period of time, even
make it one-seventh, not one-third, where that
i ndi vidual is supervised intensely by case
| oads, nake it ten to one- nowit's 25 to one
- so we know what they're doing.

And the Meagan's Law goes soO
far, it tracks; |I'mtal king about someone
br eat hi ng down the neck of that individual so
we know what they're doing. This bill just
says, "You served your tinme, go hone and do
your thing." Wll, doing your thing, |
believe, will jeopardize the safety of wonen
and children and many people in our conmunity.
For that reason, |'m against elimnating
al together the good tinme all owance because, in
effect, that will nean parole will be out of
t he busi ness of supervising sex of fenders. I
don't think that's what we want to do.

So, in all due respect to
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Senat or Nozzolio, | agree with his intentions.
These are very serious offenders, but | think
we need to keep the parol e conmponent, even if
it's for a short period of tine, in those
critical nonths when we know t hrough statistics
of fenders re-offend, particularly sex
of fenders.

| hope ny coll eagues will join
me in sending this back to conmttee so we can
take another | ook at it.

Thank you.

ACTI NG PRESI DENT KUHL: Senat or
Lei chter, why do you rise?

SENATOR LEI CHTER: Yes. M.
President, would Senator Nozzolio yield?

ACTI NG PRESI DENT KUHL:  Senat or
Nozzolio, do you yield to a question from
Senat or Leichter?

SENATOR NQZZCLI O Yes.

ACTI NG PRESI DENT KUHL: The
Senat or vyi el ds.

SENATOR LEI CHTER: Senat or

I"'mtrying to understand the rationale for your
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bill; and | read the nmeno, | listened to the
debate that you had with Senator Abate. Is it
your view that presently people who commit the
crinmes that you have enunerated do not serve
sufficiently | ong sentences?

SENATOR NQZZCOLI O M.

Presi dent, knowi ng Senator Leichter as |I do and
wat chi ng his voting record over these |last four
years, | doubt he would ever understand the
rationale for this measure, but let ne try,
Senator. Let ne try to inpart the rationale to
you.

SENATOR LEI CHTER: I wish you
woul d, Senator.

SENATOR NQzZCLI O The
rationale is that those who conmmit violent
sexual acts against children and victim ze
chil dren shoul d not be given consideration for
what's called good tine behavior while they're
in prison. The length of a sentence of a
prisoner in this state is reduced by what's
call ed good tine behavior, if they' re good boys

and girls while they're in prison, they, in
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fact, are given an opportunity to get out of
jail earlier; this measure today precludes that
opportunity.

ACTI NG PRESI DENT KUHL: Senat or
Lei chter.

SENATOR LEI CHTER: Wul d t he
Senat or continue to yield?

SENATOR NQZZCLI O Yes.

ACTI NG PRESI DENT KUHL: Senat or
continues to yield, Senator Leichter.

SENATOR LEI CHTER: Senat or
I'"mglad you' ve watched how | voted and | think
you know that one thing |I dislike particularly
is bills that pander. | just heard the
response that you gave, Senator, and | think
all of us would agree that child nol esters need
to be treated in a particular way. But
Senator, your bill is not limted to people who
nol est children. You've, as | see it, included
a nunber of sexual offenses, as Senator Abate
poi nted out, that are nmi sdeneanors, that don't
i nvol ve nol estati on.

SENATOR NOZZOLIO M.
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President, if | may respond. The enunerated
fel onies, Senator Leichter, are these: Incest,
use of a child in a sexual perfornance,
pronoti ng an obscene sexual performance by a
child, pronoting sexual performance by a
child. Those are the enunerated felonies in
this neasure.

SENATOR LEI CHTER: Then whi ch
-- okay. Then maybe | m sunderstood your
answer or Senator Abate's question. There are
no m sdeneanors included within -

SENATOR NQzZCLI O That's
correct, M. President.

SENATOR LEI CHTER: There are
not, is that correct?

SENATOR NQzZCLI O That is
correct, M. President.

SENATOR LEI CHTER: Senator, if
i ndeed you feel -

ACTI NG PRESI DENT KUHL: Senat or
Nozzolio, do you continue to yield?

SENATOR NOZZOLI O I s Senat or

Lei chter asking nme to yield?
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ACTI NG PRESI DENT KUHL: Yes, |
believe so. You' re asking Senator Nozzolio to

continue to yield, are you not, Senator

Lei chter?

SENATOR LEI CHTER: Yes,
pl ease.

SENATOR NQZZCLI O Yes, M.
Presi dent .

ACTI NG PRESI DENT KUHL: Senat or
continues to yield.

SENATOR LEI CHTER: Senat or
Nozzolio, if, indeed, you feel that people who
commt these offenses should serve | onger
sentences, isn't the way that we've structured
our Penal Law to provi de sentences that
whoever's sponsoring the bill feels are
comensurate with the crine?

I have difficulty understanding
why these particular crines are treated in the
fashion that you do | engthening the services by
maki ng -- by naking them determ nant sentences.

SENATOR NQzZZCLI O M.

President, let ne respond to ny coll eague's
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question in this fashion: Frankly, | resent
his characterizations of this nmeasure as an
attenpt at pandering, that that is certainly -

SENATOR LEI CHTER: Senator, |
know you woul d never do that and | didn't say
t hat .

SENATOR NQZZCLI O | thought |
heard you say that.

SENATOR LEI CHTER: But pl ease
conti nue.

SENATOR NQzZCLI O | thought |
heard that, Senator, but -

SENATOR LEI CHTER: You heard
nme say that | don't like bills that pander, but
if you feel that that fits, Senator, that's
your determ nation.

SENATOR NQZZCOLI O M.
President, sex offenders have conm tted
extrenely grievous offenses, that we're talking
about of fenses here agai nst the nost innocent
of victinms, that sex offenders have
denonstrated the highest rate of recidivismof

all crimnals sent to prison. To ne it nakes
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no sense to give those who conmt this crine
the opportunity to get out of jail early before
their sentence is conpleted as a result of what
is a systemin our penal institutions in this
state of good tine behavior, and that is
getting out of jail earlier if they
participate -- if they basically do not get in
serious trouble while serving their sentences.

| believe sex predators who
have conmtted these offenses and that we, as a
| egi sl ature, who determ ne sentences should
nmake a firmstatenment that we believe people
who conmit these offenses should stay in jai
for the length of their sentence. It should
not -- those sentences should not be reduced by
a policy of the corrections departnent that
establ i shes good tinme behavior and that is why
this neasure is before us, Senator, and that's
why I'mstridently supporting it. | believe it
is essential, it's necessary, it stops or
cl oses a | oophole that exists in the | aw today
where sex predators are not serving their

entire sentences.
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ACTI NG PRESI DENT KUHL: Senat or
Lei chter.

SENATOR LEI CHTER: | f Senator
Nozzolio would continue to yield.

ACTI NG PRESI DENT KUHL: Senat or
Lei chter, excuse ne just a mnute. Let ne ask
him okay?

Senat or Nozzolio, do you
continue to yield?

SENATOR NQZZCOLI O Yes, M.
Presi dent .

ACTI NG PRESI DENT KUHL: Senat or
continues to yield.

SENATOR LEI CHTER: Senat or
those are nice sound bites about |oopholes in
the law. There's no | oophole in the | aw
what soever. The lawin this state is that
except for where there is a sentence for life,
sonmebody's committed particul ar categories of
murder, that we have indeterm nate sentences,
that we give people good tinme because we feel
that that is, one, a way of nanaging a j ai

popul ation, and | would think nost experts in
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corrections feel that that makes a | ot of

sense; secondly, that we, as Senator Abate

poi nted out, feel that there is a val ue of
havi ng peopl e out where they're supervised, but
you still haven't answered ny question, which
is if you feel that a sentence is too short,

t hat people, by reason of getting good tine and
getting parole, can get out of jail earlier.

We have a lot of bills, I"msure that every one
of them has your name on it either as sponsor
or cosponsor, which | engthens a sentence.

What |'mtrying to understand
is why you have taken these particular crines
and i nstead of addressing themin the way that
we usually do here where we feel that sonebody
may serve a sentence that is too short,
| engt heni ng the sentence, that you' ve taken
this one category and said, "I'mgoing to make
t hem det er mi nant sent ences.”

SENATOR NOZzOLI G M.
President, in response to Senator Leichter's
guestion, Senator, we have established a

certain sentencing guideline and certain
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sentencing structure in this state. Good-tine
behavi or in our correctional institutions can
result in a sentence being reduced by one-third
of the terminposed by the court.

What we're saying, as a policy
matter, is that we do not believe as Senators
and Assenbl ynen of this state that that
sentence for these types of crimes, this type
of crimnality against children should be
reduced by one-third, sinply because the
pri soner happens not to commt a prison riot,
happens not to stab sonebody while in prison,
wat ches his cable TV at taxpayers' expense |ike
a good prisoner during the length of his stay
and, in effect, doesn't create disturbances
while in prison. That is not good enough,
Senator. Just because a prisoner is sent to
jail, does not create a riot, his sentence for

these types of crimes should not be reduced by

one-third.

If you were related to a victim
of this offense, I'msure you would feel the
sane way.
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SENATOR LEI CHTER: Senator, |
woul d think that we provide greater protection
for society, maybe not as good headl i nes, but
greater protection for society, Senator, when
we have good tine. As | pointed out, it deals
wi th managenent of inmate popul ation, and |
t hi nk Senat or Abate, who has a | ot of
experience, having run a correctional system
havi ng been a parole officer, | think has
poi nted out the value to society of having
t hese peopl e under parole.

Now, | mght very well support
a bill that, in certain instances, people
conti nue and stay under supervision, but I
still haven't gotten an answer to ny question
why you approach this in terns of making it a
deternmi nant sentence instead of approaching it
the way that this house generally has.
usual ly haven't voted for these bills but | can
understand the | ogi cal approach which is that
you | engt hen the sentence. You haven't done
that and you haven't given us a reason why

t hese becone determ nant.
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Let ne ask you this question,
if you would continue to yield, please, Senator
Nozzol i o: You say these are very hei nous
crimes. These are heinous crines, so is
murder, murder is a heinous crime, assault is a
hei nous crine, those crinmes continue to be
i ndeterm nate sentences. | don't see you
sayi ng that those people should serve | onger
time.

I"'mtrying to understand the
| ogic, Senator. | understand the appeal the
bill has, but I"'mtrying to understand if it
makes sense.

SENATOR NOzZzOLI G M.
President, is Senator Leichter asking a
guestion? | don't understand the question.

ACTI NG PRESI DENT KUHL: Senat or
Leichter, is that a rhetorical question to
Senat or Nozzol i 0?

SENATOR LEI CHTER: He can dea
with it however he w shes, Senator.

SENATOR NQzZZCLI O Senat or,

are you saying that by asking the question -
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you say you don't understand the logic; it
doesn't surprise nme, Senator, but | guess ny
i nadequaci es of explaining it to you, | believe
it nmust be wei ghed agai nst your intransigence
agai nst -- in support of ensuring that
crimnals are given every benefit possible in
this society.

Frankly, Senator, if you cannot
understand the | ogic of taking away a

prisoner's benefit of good tine behavior for

particularly vile acts, Senator, |I'msorry, |
can't explain that. |If you can't see the logic
init, | can't explain logic to you if you
don't see that logic. | see logic init, and

the logic | see is that for certain enunerated
of fenses, having a benefit given to prisoners
sinmply further ignores the type of individua
that they victimzed; and I, frankly, believe
that we should have lifetine parole, as well,
Senator, and that was the bill that Senator
Abat e had asked nme about, a bill that was not
on this floor, is not before the house, but is

a neasure that is accorded with this one and,
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that is, establishing lifetine parole for those
who conmitted these sane types of offenses with
the highest rate of recidivismof any crimna
recorded in this state.

ACTI NG PRESI DENT KUHL:  Senat or
Lei chter.

SENATOR LEI CHTER: Senator, |
think I understand the political logic; | was
trying to understand the | ogic, Senator, of
sayi ng these particular crinmes, we're going to
make determ nant sentences. \Wen there's an
approach of | engthening the sentences, if you
think that that is what is required for the
safety of society without, at the sanme tine,
creating the difficulties in the jails which
this bill does and without freeing these people
from any supervi si on what soever when they get
out -

SENATOR NQzZCLI O [''m
confident, Senator, that the correction
of ficers and the corrections departnent can
deal -- will be able to deal with this issue.

The question boils down to whether or not this
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Legi sl ature decides to exenpt the benefit of
good tine behavior fromthose who are sex
predators, that's what the question is before
us, and that's the vote that we have this

af t ernoon.

SENATOR LEI CHTER: M.
President, on the bill, and I -

ACTI NG PRESI DENT KUHL: Senat or
Leichter, on the bill.

SENATOR LEI CHTER: I thank
Senat or Nozzoli o. Let ne just say that the
issue is of howwe're going to deal with child
nol esters or other, as Senator Nozzolio calls
them sexual predators, in a fashion that's
going to protect society.

There's sone feeling anong sone
nmenbers that naybe the sentences aren't | ong
enough, and what I'mtrying to suggest to
Senator Nozzolio is that that can be dealt with
by changi ng the gradation of crimes providing
for lengthier sentences, which is the way that
we have dealt alnost invariably within

i nstances where we feel a crine does not carry
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sufficient penalties or that sonmebody who
commits that crine may get out earlier. And |
wish to point out that if you continue that
treatnent, then it has the benefit, as | said
before but it's worth repeating, of providing
better innmate managenent and al so supervi sion
af t er war ds.

Now, there are sone people who
believe that all crines ought to carry with it
a determ nant sentence, there are sone very
prom nent people who believe in that; District
Attorney Robert Morgenthau has been urging that
approach for a long tinme. The Congress went in
some direction, in that direction, and as you
know, they are now in the federal courts, sone
fairly strict guidelines.

But | can't help but think that
this is sonmething that, you know, may sound
very good in the conmunity, we will not exenpt
sexual predators and so on, but | don't find
that it fits into the structure of sentencing
that we have and I think it carries sone

unfortunate consequences.
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So, | don't think the issue
here is whether you're going to be tough on
sexual predators. I think all of us are tough
on sexual predators, none of us, | think, have
any desire to see that anything other than
strict punishment is neted out and a puni shnent
that protects the public. But | think just to
put forth bills of this sort which nmaybe carry
some nice publicity with it and you can cone
out with sone nice sound bites on it but that
really don't fit into the way that we deal with
these sort of crines, that | think far from
protecting society, | think it actually creates
problens for society. | think it makes it -
gi ves us |l ess protection agai nst sexua
predators, as Senator Nozzolio |ikes to refer
to them

| just think that this has
beconme very fashi onable. W had Meagan's Law
| ast year, and | think we overdid that to a
| ar ge extent. | think simlar bills, as this
one, which again, nake good headlines, but I

don't think they' re good social policy.
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ACTI NG PRESI DENT KUHL: Senat or
Skel os is next on the list; he waives.

Senator Abate is next on the
l'ist.

SENATOR ABATE: Just on the
bill briefly.

ACTI NG PRESI DENT KUHL: Senat or
Abate on the bill.

SENATOR ABATE: Just to rem nd
all of us that |last year we passed a truth in
sentencing law which said in terns of if you're
a violent offender and you've done it a couple
times or you're a persistent violent offender,
you're not going to get an indeterm nate
sentence. W already went to determ nant
sentencing |last year and raised the mnimum and
the maxi num so if soneone could have gotten -
and it was raised across the board, so if the
aver age sentence was three to six under the old
i ndetermi nate | aw, under the new determ nant
law, the truth in sentencing | aw t hat was
passed | ast year, violent felons, the people

we're tal king about here, will be doing a |ot
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nore tine and they will get a determ nant
sentence, the judge will say, "I want himto do
nine years," all right, or, "I want themto do

SO0 seven years," there was no range; and what
they did is, there is no discretionary parole.
We deci ded that was a good way to handle it
because we thought that there were certain
violent felons that should stay in prison

| onger .

What we did | ast year is we
kept the good tine allowance which neant if
sonmeone behaved thenselves in prison, gave them
an incentive to behave, they wouldn't get one
third off, what we decided | ast year, they
woul d get one-seventh off.

We deliberated that, or didn't
del i berate that process, but in our wi sdom| ast
year, we said, "W'Il| take away discretionary
parole, we'll elongate the sentence, we'l]l
reduce good tine off the back fromone-third to
one-seventh; and | guess ny question is now,
why are we doing it differently this year? W

dealt with nmurders |last year, we dealt with al
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ki nds of heinous crinmes and we deci ded we'l|

el ongate the sentence, take away di scretionary
parol e and reduce good tinme. Wy are we
treating this differently?

Let's not tal k about one-third,
let's reduce it to one-seventh, but that good
time which allows parole supervision gives the
capacity for correction officials to control,
it's another tool to control inmates who are
difficult.

Wiy are we disrupting a system
that we think is working. And | go back to the
argument that Senator Leichter has done, if we
did it that way | ast year, what has changed
bet ween | ast year and this year? It means that
we shoul d be taking away good tinme altogether,
which will inpact, again, on public safety.

ACTI NG PRESI DENT KUHL: The
Chai r recogni zes Senator Marchi

SENATOR MARCHI : Per haps |
don't understand this issue well enough, but I
ama little concerned about prisoner

managenent, there nust be sonme effect there;
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and then the other issue that you raised,
reducing it to that one-seventh, does that
one-seventh of a period constitute a kind of
hal fway house fromwhere there is a societal
benefit know ng what the circunstances are when
a person energes and reenters into society.

Even though | assune that the
Meagan Law is still operative, | nean, in this
case, you know, | think there may be sone
societal benefits in the experience that we all
acqui re under these circunstances w thout
expanding into a | argess that goes beyond
limts and also the factor, | think, in
managenment of conduct within an institution.

| assume that if we wanted
nore, we can just extend the -- increase the
sentence, but | don't think it's bad to have a
short period of structured presence by |aw on
the circunmstances of a reentry of one of these
vi ol ators who have a high rate of recidivism
and perhaps we may all |earn sonmething fromthe
process.

I'ma little disturbed about
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this change, unless there are -- | can be
corrected on this, but | amtroubled by it and
| don't intend to vote for it unless there is
sone answer that | can understand that makes it
rational .

ACTI NG PRESI DENT KUHL: The
Chair recogni zes Senator Montgonery.

SENATOR MONTGOVERY: Thank
you, M. President. | wonder if the sponsor
woul d answer a question | have.

ACTI NG PRESI DENT KUHL:  Senat or
Nozzolio, do you yield to Senator Montgonery?

SENATOR NQZZCOLI O Yes, M.
Presi dent .

ACTI NG PRESI DENT KUHL:  Senat or
yi el ds.

SENATOR MONTGOMERY:  Thank
you. Senator Nozzolio, in your sponsor's meno,
you refer to a M. Carl DeFlumer who was
convi cted of murder and attenpted sodony and
served apparently al nost 30 years, and then
i medi ately or practically imediately, two

years | ater, went back and sodom zed soneone
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el se, another child. And |I'mjust wondering if
this person -- are you inplying that he was
rel eased earlier than his sentence based on
good tinme, or is it just that it al nost doesn't
matter how | ong they serve, they are likely to
reci di vat e?

SENATOR NQZZCLI O M.
President, Senator, it raises a good
guesti on. The point | was trying to make with
this particular exanple was with the recidivism
and the notorious rate of recidivismand
exanpl es of recidivism | picked out this one
in particular, but there are statistics that
bear out the prem se, the highest rate of
recidi vismof any crimnal behavior is that of
a sexual predator. And that was the reason
that | included this particular exanple in the
bill meno.

SENATOR MONTGOMERY:  Thank
you. M. President, just one further question
for Senator Nozzolio.

ACTI NG PRESI DENT KUHL: Senat or

Nozzolio, do you continue to yield to Senator
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Mont gonery?

SENATOR NQZZCOLI O Yes, M.
Presi dent .

ACTI NG PRESI DENT KUHL: The
Senat or vyi el ds.

SENATOR MONTGOVERY: Senat or,
| don't see one and obviously we don't usually
come out with conpanion bills, but I'mjust
wondering if, due to the fact that this is such
a difficult kind of person to treat, | know
that other legislators have attenpted in the
past to deal with sone sort of a programthat
specifically addresses this type of individual.
| believe some years back Senat or Hof f mann had
| egislation trying to deal with sex offenders
in prison while they were serving tine. |'m
just wondering if you have any thoughts about
that, if there's a plan that you have to
address it fromthat angle, given the fact that
it's -- you know, there's such a high rate of
recidivismand it doesn't appear to make any
di fference how | ong or short the sentence is or

how | ong they remain, they are likely to cone
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back.

Have you thought about | ooking
at treatnment as a neans of dealing with this
issue in particular?

SENATOR NOZzOLI G Yes, M.
President, in response to the Senator's
guestion. | believe it is an extrenely
i nportant issue that we need to do nore on -
nore of, and Senator Di Carlo each year has
i ntroduced the sex offender reformact which
provi des for consistent treatnent and continua
treat nent.

Senat or Abate's point that was
raised in commttee is one that we followed up
with additional legislation requiring lifetine
parole for this type of crimnal. That is a
nmeasure that, as | nmentioned earlier, wll be
com ng before this house in the very near
future.

| visited at Oneida Correctiona
Facility this last winter or earlier part of
the winter a program of sex offenders and sex

of fender treatment, and | believe that we need
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to continue those types of efforts in an effort
to ensure that we can at |east fight this huge
rate of recidivism that it does society no
good to have the repeaters again and again
continue this crinme.

What we need to further ensure,
t hough, is that we give sight to the victim
and that's the point of this legislation. W
can focus as nuch as we have been and need to
focus nore on the predator, but the victim
needs to be renenbered; and to give the
perpetrator of the crine a benefit, in effect,
relative to reducing their sentence just sinply
smacks, | believe, to the sense of the victim
and | believe that is certainly sonething that
nost of us share here and | can state it was
the reason for putting this neasure before the
house.

SENATOR MONTGOMVERY: On the
bill, M. President.

ACTI NG PRESI DENT KUHL: Senat or
Mont gonery, on the bill.

SENATOR MONTGOMVERY: I'd just
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like to make a couple of points here. One, |
certainly agree with Senator Nozzolio and |

| ook forward to himconmng out with |egislation
that deals with treatnent.

We have 70, 000 peopl e serving
in prisons throughout the state right now and
with an anticipation that in the next five or
so years, that nunber is going to grow
exponentially based on the sentencing | aws that
we did last year, and what is anticipated wll
be changes in our systemthis year.

And | think that if Senator
Nozzolio foll ows through and cones forth with a
bill for treatnent of sex offenders, that's
what we absol utely shoul d be doi ng because
we're going to have to | ook at our prison
system nore and nore as an opportunity to reach
peopl e on many different |levels, to educate
them to provide various kinds of treatnent
based on their addictions of various sorts,

i ncl udi ng sex and what have you, to try to
ref orm peopl e because we can't continue to have

peopl e | ocked away in such | arge nunbers

Pauline WIliman, Certified Shorthand Reporter




© 00 ~N o o b~ w N P

N NNN R R R R R R R R R R
W N B O © 0 N O U~ W N Rk O

1684

realizing that at sone point they are going to
be com ng back into society and if we have not
done anything to try and rehabilitate them or
habilitate them we're going to be nore and
nore pressured to build nore and | arger and
nore secure prisons, and it's really going to
consune us as a budget item

So, | think that while certainly
we need to deal with what to do about sex
of fending prisoners, we also -- in terns of
their incarceration, we also need to deal with
some kind of treatnment for them W al so need
to deal with treatnment for people who are drug
addicts in prison, we need to be tal ki ng about
educati ng people, not taking away their
education opportunities. W need to be talking
about giving people an opportunity to work, to
be habilitated and rehabilitated on many
different |evels.

So, | hope that this is a sign
for M. Nozzolio and all of the other
| egi sl ators and Senators who have brought forth

many different kinds of -- pieces of
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| egi slation dealing with the prisoners, nainly
taki ng away from prisoners, | think that we
need to tal k about what can we do to make that
pri son experience one that |eaves us with nore
positive and with better citizens than when
they went in because otherwi se we are going to
continue to have to spend the kinds of dollars
that we're spending to keep people in prison,
and it is not cheap.

So, M. President, thank you.

ACTI NG PRESI DENT KUHL: The
Chair recogni zes Senator Gol d.

SENATOR GOLD: Thank you, M.
Presi dent .

M. President, |I'Il be brief.
| think that the -- the only part of this which
is disturbing is that we're dealing with a
pat chwor k, and the sentencing provisions of the
state as | think has been pointed out are nore
than just putting sonmeone aside and puni shing
someone and society trying to set exanples, it
does, in fact, set certain social patterns and

it creates an environnment in a prison as well
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as out of a prison.

Now we' ve had | egi sl ation over
the years to try to pick apart victins, so if
you happen to assault soneone who is a senior
citizen, no matter how old or young they | ook,
versus sonmebody who is not, no matter how ol d
or young they | ook, sonmeone suggested there
shoul d be a different penalty. But
theoretically, as we pointed out, if you were
to assault -- take a | ook at two people and
deci de to punch, God forbid, a pregnant woman
in the stomach rather than her nother who night
be a senior citizen, you know, you got
different penalties. W were selecting
Vi cti ms. W' ve done that in areas of young
and ol d.

The thing that bothers ne about
this bill is not that it nmakes sonme judgnents
in the sentencing field, it's that it doesn't
do it in terns of any particular pattern. So,
for exanple, if you had a situation where
sonmebody knives and seriously injures an adult,

they coul d perhaps get good tine, whereas
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sonmebody who did an unpermitting touching to a
m nor that was not a rape, was not a sodony,
under this, you say no, they |ose that benefit.
And, under this bill, | can see where you have
ajail filled with nonviolent drug offenders
who were sentenced under Rockefeller tine, plus
some people who comm tted sone sexual crines
not of the nost serious, and, therefore, our
par ol e board, having to do sonething to
alleviate the tensions in the prison, are
| etting out people who are assaulters, who are
robbers, who are arsonists but perhaps not
first degree arsonists, et cetera, et cetera.
So, Senator Nozzolio, | think a
| ot of people understand your concern for sex
of fenders and particularly to protect younger
people. But | was very taken w th Senator
Marchi's remarks. Wen you're dealing with
certain areas of the law, it has -- what we do
has far-reaching effects, and the sentencing
provi si ons happen to be one of those areas
where we, in fact, do deal with | egislation

that has far-reaching effects. It will effect
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pri son popul ations, it affects social conduct
in the street, and you cannot, in my opinion,
take one little pocket out of the patchwork of
our sentencing laws and in one bite decide
you're going to change it because today that
happens to be sonethi ng whi ch sounds popul ar.
So the urging you have from not
only this side, but people on your own side,
too, Senator, is to perhaps fit this into
somet hing which is a pattern. | heard your
comments to Senator Leichter, and forgetting
the tone of them which I think was
i nappropriate, the point is, we do understand
your logic, Senator. Sone of us think your
| ogic has certain notivations behind that |ogic
whi ch you nmay not want to concede in public,
but the | ogic we understand, what we're talking
about, Senator, is that as a governnental body
and as a legislative body, perhaps there shoul d
be nore thought given to howthis fits into a
total schene rather than taken as if it was on
a desert island by itself.

ACTI NG PRESI DENT KUHL: The
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Chai r recogni zes Senator Mendez.

SENATOR MENDEZ: Thank you, M.
President. WII| Senator Nozzolio yield for a
guesti on?

ACTI NG PRESI DENT KUHL: Senat or
Nozzolio, do you yield to a question from
Senat or Mendez?

SENATOR NQZZCLI O Yes.

ACTI NG PRESI DENT KUHL: Senat or
yi el ds.

SENATOR MENDEZ: Senat or
Nozzolio, do -- sex offenders in prison are
nore |likely to behave better than the rest of
of fenders while in prison?

SENATOR NQzZCLI O M.
President, that's a very good question. |
don't have any enperical data, Senator, to
advi se you of what that answer is, but it is a
good question, | just don't know the answer.

SENATOR MENDEZ: Oh, you
don't. Well, | think I know the answer and |
wonder if you would agree with mne. | think

that sex offenders in prisons, those who conmt
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sex crimes against children under the age of
18, which is usually the thing, that they do
behave very well in prison, you know why,
Senat or Nozzolio? Because they do not have
children there to nolest or to rape, and
because children are not there at their reach,
of course they're going to behave |ike angels.

| think that, M. President,
Senat or Nozzolio, | think that the suggestion
that was made by Senator Abate pertaining to
the need to retain a little bit of, let's say,
a hook so that sonmebody who is rel eased woul d
be able to fall within the unbrella of -
within the unbrella of parole and be intensely
wat ched is a good one and | certainly hope, if
| understood you correctly, didn't you nention
that you have another bill that would do
sonet hi ng al ong those |ines?

SENATOR NQzZCLI O Yes. M.
President, if | may, Senator Abate had raised
an issue, Senator Mendez, in conmttee that
di scussed the issue of ensuring not a break in

probation or parole treatnent for sex
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of fenders, that we are pushing other

| egislation that is not before the house today
but will be so very soon, that requires

mandat ory sex offender treatnent and
counseling, it requires a lifetinme parole order
for those repeat offenders.

So, it is sonething that |
believe is certainly appropriate for |ong-term
dealing with this issue; and I think taken in
conjunction with the bill before us today nakes
good sense.

SENATOR MENDEZ: You know,
Senat or Nozzolio, M. President, on the bill, |
really believe, | truly believe that it is a
total waste of taxpayers' nobneys to provide
treatnent to sex offenders. The fact remains
that they are the worst recidivists. The
i ncreasi ng sexual crimes against children has
been -- has been proceeding at such a fast rate
that society, governnent, nust do something
about it. It is a -- statistics show that
they're the worst recidivists ever, so

actually, there is no way -- once a rapi st,
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unfortunately, that is the bottomline, you are
going to be a rapist. Once a sexual offender
agai nst children, unfortunately, you are going
to keep on preying on children.

And | feel very strongly, M.
President, that it is one of the primary
functions of governnent to protect its citizens
and the only way in which our governnent wll
be able to prevent wonmen from bei ng raped over
and over and over, the only way that our
government is going to prevent children from
bei ng raped and killed and traunatized for life
because of these sex offenders that do not
have -- that we don't have -- science has not
come up yet with a way in which they could be
rehabilitated. So, until then, | amgoing to
support your bill very gladly. | hope that the
aspect of treatnment is elimnated. W do not
have any noneys for themto proceed in your
next bill to nake sure that once they conplete
their sentence, there is sone after -
tailoring, let's say, there would be sone kind

of a mssion in which they will be watched
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fully.

That's a horrible problemthat
our society has and that would be the best that
we can do.

I've always mai ntained here in
this same chanber that the best thing to do so
is to have sex of fenders segregated, let them
there, work for their keep and let's stop
havi ng them hurt wormen and children of the
state of New York.

Thank you, M. President and
"1l be voting aye.

ACTI NG PRESI DENT KUHL: The
Chai r recogni zes Senator Espada.

SENATOR ESPADA: Thank you,
M. President. | think the heightened enotions
are due to some of the inherent contradictions
that we've heard in the debate.

If one was to conme to a | ogica
deduction, then I'mleft with the foll ow ng
that 1| wish to share for nmy coll eagues: M.
Carl DeFl uner, who spent 30 years in, jail only

to get out and sodom ze soneone 13 years of age
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two years later, under the provisions and under
t he di scussion that's been had on the fl oor,
that would justify leaving Carl out there

al one, unsupervised, | guess soneone coul d say,
"Well, wait a minute, their neighbors will now
know that Carl's on the | oose."

Is that the only protection
that society, that |aw abiding citizens deserve
is a question, is a legitinmate question. Sone
of the answers that one of ny coll eagues j ust
gave was perhaps perplexing in that 46 percent
is arate of recidivismthat is noted here in
the justification for this bill. | cannot
fathom how we can justify, in the face of a
recidivismrate of that size, that to | eave
Carl and those of his ilk alone; that in the
interests of protecting children and nei ghbor
hoods and fam lies, that sonething el se ought
to kick in, and perhaps that's the bill that's
com ng up next week, but this is before us
today and this nakes the situation worse.

W're all for the basic prem se

that sex offenders should be puni shed. Carl
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was puni shed for 30 years, we could have | eft
himin there sonme nore years; eventually he
woul d have gotten out. Wt hout any
supervision, it nmakes matters worse.
Therefore, we stand not in favor of sex
of fenders, but nore protection for the public
at large, and a supervised provision is one of
those things. | imagine that there may be
ot her interventions, treatnment and what have
you, could be a subject of discussion; since
it's not today, we stand opposed to this bill
ACTI NG PRESI DENT KUHL: Is there

any ot her Senator wi shing to speak on the

bill?
(There was no response.)
Heari ng none, the Secretary
will read the |last section.

THE SECRETARY: Section 4.
This act shall take effect on the first day of
Novenber .

ACTI NG PRESI DENT KUHL: Call the
roll.

(The Secretary called the
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roll.)

ACTI NG PRESI DENT KUHL: Announce
the results when tabul at ed.

MR GOLD: M. President.

ACTI NG PRESI DENT KUHL:  Senat or
Gol d, why do you rise?

MR GOLD: Yes, if | could
expl ain ny vote.

ACTI NG PRESI DENT KUHL:  Senat or
Gold to explain his vote.

SENATOR GOLD: M. President,
I"mgoing to vote against the bill but | want
to make it clear to Senator Nozzolio in his joy
that if he were to put in a general bill that
will do the things that Senator Espada
nmenti oned that woul d have, for exanple, things
init that 1've suggested over the years like
the Mahwah plan in New Jersey which had rea
treatment for sex offenders, which is the only
crimnal, by the way, who you can do sormet hi ng
about in that sense, and if you had things in
it which took into account whether or not the

state of New York should generally go to
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det erm nant sentencing, even for people who
kni fe people, who maimchildren, who knife
children, who kill children, not only touch
themin a form of m sdeneanor, then nmaybe sone
of us could vote for such an overall plan.

The Congress does sormet hi ng
whi ch | think makes sone sense, they pass many,
many | ess laws than we do and they will have
the Crime Act of 1995, 1996 and they will give
you things which take a |l ook at the crimna
justice system and have a pl an. Wl |,
Congressnmen don't get as nmany pen certificates,
| guess, as you try to get in New York and we
break up our laws in a different way.

But, unfortunately, when you
break them up, sonetimes you work your way into
a corner which makes no sense and no | ogic.

| vote no.

THE SECRETARY: Those recorded
in the negative on Cal endar Nunber 254 are
Senat ors Abate, Connor, Espada, Gold, Leichter,
Marchi, Montgonery, Paterson and Smith. Ayes
48, nays 9.
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ACTI NG PRESI DENT KUHL: The

bill is passed.

Senat or Mont gonery, why do you
rise?

SENATOR MONTGOVERY: M.
President, |ast Wdnesday, | was attending a

hearing on reformof the child welfare system
and I was not in the chanmber when the body
voted on Cal endar Nunber 251, Senate Bill 408,
and had | been present, | would have voted no
on that |egislation.

ACTI NG PRESI DENT KUHL: Senat or
Mont gonery, the record will reflect that had
you been in the chanber | ast Wdnesday when the
roll call was taken on Cal endar Nunber 251,
that you woul d have voted no.

Secretary will continue to cal
t he controversial cal endar.

THE SECRETARY: Cal endar Nunber
287, by Senator Cook, Senate Print 636, an act
to anend the Town Law in relation to the terns
of office of elected officers.

ACTI NG PRESI DENT KUHL:  Senat or
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Cook, an expl anation of Cal endar Nunmber 287 has
been asked for by the Acting Mnority Leader,
Senat or Pat erson.

SENATOR COCK: M. President,
some years ago, we amended the |aw and
permtted towns to increase the termof office
of certain of their officials. At |east one
town and probably sonme others have attenpted to
reverse that and to change the terns back from
four years, back fromtwo years.

We have conflicting opinions.
The Attorney Ceneral has a published opinion
that seens to state that the town may reduce
the termof its supervisor fromfour to two
years by local |aw W have a letter fromthe
Conmptroller that says that -- well, in effect,
that they don't believe they can.

So, it's as nuch as anything a
matter of just trying to clarify that the
intent of the Legislature would be that if the
town was able to increase the term they were
al so able to decrease the term

ACTI NG PRESI DENT KUHL: The
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Secretary will read the |ast section.
THE SECRETARY: Section 2.
This act shall take effect inmediately.

ACTI NG PRESI DENT KUHL: Cal

the roll.

(The Secretary called the
roll.)

THE SECRETARY: Ayes 57.

ACTI NG PRESI DENT KUHL: The
bill is passed.

Senat or Marcel lino, that
conpl etes the controversial calendar. Wat's
your pleasure, sir?

SENATOR MARCELLI NGO M.
President, is there any housekeepi ng at the
desk?

ACTI NG PRESI DENT KUHL: There
is no housekeeping at the desk, Senator
Mar cel | i no.

Senat or Seabr ook, why do you
rise?

SENATOR SEABROCK: | risein

reference to requesting unani nous consent to
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cast ny vote in the negative on the bill
Cal endar Nunber 254.

ACTI NG PRESI DENT KUHL: Wt hout
obj ection, hearing no objection, Senator
Seabrook will be recorded in the negative on
Cal endar Number 254.

Senat or Paterson, why do you

rise?

SENATOR PATERSON: M.
President, | would |like to announce that there
will be an imedi ate neeting of the Mnority in
room 314.

ACTI NG PRESI DENT KUHL: There
will be an imedi ate neeting of the Mnority in

the Mnority conference room room 313?
SENATOR PATERSON: Yes, M.
Presi dent .
ACTI NG PRESI DENT KUHL:
| medi ate neeting of the Mnority in the
M nority conference room room 313.
Senat or Marcel lino.
SENATOR MARCELLI NG, M.

President, there being no further business, |
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nove we adjourn until Tuesday, March 5th at 3
p.m Pronptly.

ACTI NG PRESI DENT KUHL: W t hout
obj ection, Senate stands adjourned until
tonorrow, March 5th at 3 p.m

(Wher eupon, at 4:23 p.m, the

Senat e adj ourned.)
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