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ALBANY, NEW YORK
April 21, 1993
12:10 p. m

REGULAR SESSI ON

SENATOR HUGH T. FARLEY, Acting President
STEPHEN F. SLOAN, Secretary
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PROCEEDI NGS

ACTI NG PRESI DENT FARLEY: Senate
will cone to order. Senators will find their
seats.

If you will please rise with ne
for the Pledge of Allegiance to the Flag.

(Wher eupon, the Senate joined in
the Pledge of Allegiance to the Flag. )

Today, in the absence of clergy,
we Wil l bow our heads for a nonent of silent
prayer.

(Wher eupon, there was a nonent of
silence. )

Secretary will begin by reading
t he Journal .

THE SECRETARY: In Senate,
Tuesday, April 20. The Senate met pursuant to
adj ournnent. Senator Farley in the chair upon
desi gnation of the Tenporary President. The
Jour nal of Monday, April 19, was read and
approved. On notion, Senate adjourned.

ACTI NG PRESI DENT FARLEY: Hearing

no objection, the Journal will stand approved as
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read.

The order of business:

Presentation of petitions.

Messages fromthe Assenbly.

Messages fromthe Governor

Reports of standing conmttees.

Reports of select commttees.

Comuni cations and reports from
state officers.

Motions and resol utions.

Senat or Present.

SENATOR PRESENT: M. President,
woul d you recogni ze Senator Hol |l and, pl ease.

ACTI NG PRESI DENT FARLEY: Senat or
Hol | and.

SENATOR HOLLAND: M. President,
| have two privileged resolutions at the desk.
| would like to have the titles of both read and
nove for i medi ate adopti on.

ACTI NG PRESI DENT FARLEY:
Secretary will read the titles to Senator
Hol | and' s resol uti ons.

THE SECRETARY: Legi sl ative
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Resol ution, by Senator Holland, recognizing the
week of April 18th through the 24th, 1993, as
Nati onal Vol unteer Wak in the state of New
Yor k.

Al so, Legislative Resolution, by
Senat or Hol | and, comrenorating Big Brothers Big
Si sters Vol unteer Appreciation Wek, April the
18t h through the 24th, 1993.

ACTI NG PRESI DENT FARLEY: On both
resolutions. Al those in favor, aye.

(Response of "Aye.")

Those opposed, nay.

(There was no response. )

The resol utions are adopt ed.

Senat or Present, we have a
substitution. Wat's your pleasure?

SENATOR PRESENT: On the
substi tution.

ACTI NG PRESI DENT FARLEY: The
Secretary will make the substitution.

THE SECRETARY: On page 7 of
today' s cal endar, Senator Johnson noves to

di scharge the Conmittee on Environnental
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Conservation from Assenbly Bill Nunber 4009 and
substitute the identical Cal endar Nunber 438.

ACTI NG PRESI DENT FARLEY:
Substitution is ordered.

Senat or Vol ker.

SENATOR VOLKER: M. President,
on page 12, Cal endar Nunber 55, Senate Print
Nunber 1141A, could you please star that bill
Page 12, Cal endar 55, 1141A, please star it.

ACTI NG PRESI DENT FARLEY: The
bill is starred at the request of the sponsor.

Senat or Present, what's your
pl easure?

SENATOR PRESENT: Let's take up
t he non-controversial cal endar, please.

ACTI NG PRESI DENT FARLEY:

Non- controversi al .

Secretary will read.

THE SECRETARY: On page 12,

Cal endar Number 79, by Senator Spano, Senate
Bill Nunber 1411, an act to anend the Mental
Hygi ene Law, in relation to prohibiting the

Ofice of Mental Health and the O fice of Mental
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Ret ardati on fromrequesting certain redundant

i nformati on.
ACTI NG PRESI DENT FARLEY:

the | ast section.

Read

THE SECRETARY: Section 2. This

act shall take effect inmediately.

ACTI NG PRESI DENT FARLEY:

Cal |

The

the roll.
(The Secretary called the roll. )
THE SECRETARY: Ayes 32.
ACTI NG PRESI DENT FARLEY:

bill is passed.

THE SECRETARY: Cal endar
93, by Senator Daly, Senate Bill Nunber

SENATOR STACHOWSKI :  Lay |

asi de.

ACTI NG PRESI DENT FARLEY:
asi de.

THE SECRETARY: Cal endar
108, by Senator Hol | and.

SENATOR STACHOWSKI :  Lay i

asi de.

ACTI NG PRESI DENT FARLEY:

Nunmber
1106A.

Lay it

Nunmber

Lay
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that bill aside.

THE SECRETARY: Cal endar Nunber
139, by Senator Lack, Senate Bill Nunber 2179,
an act to amend the Workers' Conpensation Law.

ACTI NG PRESI DENT FARLEY: Read
the | ast section.

THE SECRETARY: Section 6. This
act shall take effect inmediately.

ACTI NG PRESI DENT FARLEY: Cal

the roll.
(The Secretary called the roll. )
THE SECRETARY: Ayes 32.
ACTI NG PRESI DENT FARLEY: The
bill is passed.

THE SECRETARY: Cal endar Nunber
178, by Senator Sears.

SENATOR PRESENT: Lay it aside
for the day.

ACTI NG PRESI DENT FARLEY: Lay it
asi de for the day.

THE SECRETARY: Cal endar Nunber
335, by Senator Kuhl, Senate Bill Nunber 2530,

an act to anend the General Business Law, in
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relation to autonobile auctioneers.

ACTI NG PRESI DENT FARLEY: Read
the | ast section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT FARLEY: Cal

the roll.
(The Secretary called the roll. )
THE SECRETARY: Ayes 33.
ACTI NG PRESI DENT FARLEY: The
bill is passed.

THE SECRETARY: Cal endar Nunber
342, by Senator Lack, Senate Bill Nunber 3744,
an act to amend the Workers' Conpensation Law.

ACTI NG PRESI DENT FARLEY: Read
the | ast section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT FARLEY: Cal
the roll.

(The Secretary called the roll. )

THE SECRETARY: Ayes 33.

ACTI NG PRESI DENT FARLEY: That
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bill is passed.

THE SECRETARY: Cal endar Nunber
348, by Senator Present, Senate Bill Nunber
1655A, an act to anmend the Education Law, in
relation to the transportation of pupils.

ACTI NG PRESI DENT FARLEY: There
is a local fiscal inpact note here at the desk.

Read the | ast section.

THE SECRETARY: Section 2. This

act shall take effect inmediately.

ACTI NG PRESI DENT FARLEY: Cal

the roll.

(The Secretary called the roll

THE SECRETARY: Ayes 33.

ACTI NG PRESI DENT FARLEY: That
bill is passed.

THE SECRETARY: Cal endar Nunber
three-fifty... -

SENATOR STACHOWEKI @ Lay it
asi de.

ACTI NG PRESI DENT FARLEY: Lay it
asi de.

THE SECRETARY: Cal endar Nunber
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378, by Senator Daly, Senate Bill Nunber 3204.

SENATOR STACHOWEKI @ Lay it
asi de.

ACTI NG PRESI DENT FARLEY: Lay it
asi de.

THE SECRETARY: Cal endar Nunber
388, by Senator Levy, Senate Bill Nunber 3515A,
an act to anmend the Education Law, terns of
menbers of the Board of Regents.

ACTI NG PRESI DENT FARLEY: Read
the | ast section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT FARLEY: Cal

the roll.

(The Secretary called the roll. )

THE SECRETARY: Ayes 34.

ACTI NG PRESI DENT FARLEY: The
bill is passed.

THE SECRETARY: Cal endar Nunber
464.

SENATOR PRESENT: Lay it aside.
ACTI NG PRESI DENT FARLEY: Lay it
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asi de.

Senator Present, that's the first
ti me through.

SENATOR PRESENT: Let's take up
the controversial cal endar, please.

ACTI NG PRESI DENT FARLEY:
Controversial. The Secretary will read
controversi al .

THE SECRETARY: On page 13,
Cal endar Number 93, by Senator Daly, Senate Bil
Nunber 1106A, Social Services Law, in relation
to direct paynent of shelter allowances.

ACTI NG PRESI DENT FARLEY: Read
the | ast section.

Senat or St achowski, you asked for
an explanation. Senator Daly.

SENATOR DALY: M. President.
One of the mmajor contributors to the |ack of
adequat e housing for those who are on welfare is
the unwi | I i ngness of property owners to rent
apartnents to people on welfare. Wy? Because
all too many of them have been burned by the

process. And certainly, in many instances, the
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tenants | eave the apartnment owi ng several nonths
back rent. And the purpose of this bill is to
enabl e | andl ords, tenants, or district

conmi ssioners to have the shelter all owance of
hone relief recipients paid to the landlords in
the formof a direct voucher at the request of

ei ther of the aforenentioned.

The bill al so provides that once
hone relief is received in the formof a direct
paynent at the request of either the |andlord or
the tenant, it cannot again be issued as an
unrestricted paynent at a | ater date.

ACTI NG PRESI DENT FARLEY: Read
the | ast section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT FARLEY: Cal

the roll.
(The Secretary called the roll. )
THE SECRETARY: Ayes 34.
ACTI NG PRESI DENT FARLEY: The
bill is passed.

THE SECRETARY: Cal endar Nunber
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108, by Senator Holland, Senate Bill Nunmber 263,
an act to amend the Public Health Law, in
relation to Medicare-distinct parts in nursing
facilities.

SENATOR STACHOWEKI @ Coul d you
lay it aside tenporarily?

ACTI NG PRESI DENT FARLEY: Lay it
aside tenporarily. 1Is that all right, Senator
Present ?

SENATOR PRESENT:  Yes.

THE SECRETARY: Cal endar Nunber
356, by Senator Larkin, Senate Bill Nunber 3144,
an act to amend the Real Property Tax Law and
the Public Service Law, in relation to the
definition of special franchise property.

SENATOR STACHOWSKI :  Can we have
this laid aside tenporarily also for Senator
Qppenhei nmer ?

ACTI NG PRESI DENT FARLEY: \What's
t he sponsor's pl easure?

SENATOR PRESENT: Tenporarily |ay
it aside.

ACTI NG PRESI DENT FARLEY: Lay it
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asi de, tenporarily.

THE SECRETARY: Cal endar Nunber
378, by Senator Daly, Senate Bill Nunber 3204.

SENATOR STACHOWBKI :  Expl anati on.

ACTI NG PRESI DENT FARLEY:

Expl anati on. Senator Daly.

SENATOR DALY: M. President.
This bill strengthens the sanctions on hone
relief recipients who do not conply with the
trai ning and enpl oynent requirenments, and it
clarifies that the burden of proof for failure
by public assistance recipients to conply with
education, training and enploynent rests with
the recipient, and it nmakes clear that anyone
who voluntarily quits his or her job is
ineligible for honme relief or aid to dependent
chil dren benefits for 75 days.

Basically al so, M. President,
what it does, it nakes the work relief and jobs
program uni formw th mandatory job search for
hone relief requests.

W do add -- | should clarify

that with one other point. W do add or change
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the fourth sanction. So that one is issued
permanently, not 180 days under the present |aw.

ACTI NG PRESI DENT FARLEY: Read
the | ast section.

Senat or Col d.

SENATOR GOLD:  Yes, very
briefly. Last year we debated this, and Senator
Connor and nysel f and Senat or Hal perin,
Mar kowi t z, Mont gonery, Chrenstein, Paterson
Smth, Stavisky and Wal don voted in the
negati ve.

| just want to namke one conment.
I nmentioned yesterday on a conpletely different
subj ect how, you know, sonetines unless you see
something with your own eyes, we all know what's
out there, but it doesn't crystallize.

There is an opportunity opening
up on nmy staff in New York, and | have al ready
i nterviewed four gentlenen, each one of whomis
totally qualified -- totally qualified -- each
one of themcould do that job. Isn't even a
guestion. Each one of them goes to one or two

interviews a day, a week, or whatever, and is
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trying to get a job.

And you start to understand that
in this economc time we are not talking about
buns, we are not tal king about crimnals, we are
not tal ki ng about sleaze. W are tal king about
men and worren just |ike us who want to work
imedi ately if you get thema job.

Now, | understand what you want
to do here, Senator Daly. | understand it. And
what |I'mtalking about is alittle bit of an
angle fromthat. Al right? And you are going
totell nme, I'msure, one thing has nothing to
do with the other, except for one thing. Sone
of the legislation that we get here, fromtine
to time the expression nean-spirited has been
used. | don't want to use words like that. But
the point is that for political reasons -- and
this isn't Denocrat/Republican politica
reasons, Senator Daly -- we sonmehow wi nd up
pi cki ng on people who are at the | owest ends
ever society, nost of whom the huge nunber of
whom want to work, and for sone reason our

society has failed them
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| can't tell you -- | have a job
to give, and | feel guilty that I don't have
four jobs. Because there's four nen who want to
work, and | can't give thema job.

| don't think bills Iike this are
the answer. | understand the kind of
frustration, Senator Daly, that you have in
putting in the bill, and | know you very well,
and there's not a nean bone in your body. But
this kind of legislation, |I think, is just the
wrong way to go.

It would be wonderful if we could
spend our tine and if some of the Congressnen
down there would stop acting like city
counci |l mren and worry about the national picture
and the international picture and we get people
back to work. If we could do that, I"'mtelling
you a |lot of the problens that we deal wth day
in and day out would fall by the wayside.

So | wanted to nmake those
comments because | really have had a very
difficult week nmeeting with these peopl e because

| think it would affect everybody in this
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chanber if you had had this same experience.
There are wonderful people out there that want
to work. It's not a question of training them
They are qualified, and they can't get jobs.

SENATOR DALY: M. President.

ACTI NG PRESI DENT FARLEY: Senat or
Dal y.

SENATOR DALY: Really, | agree
with everything Senator Gold said. This bill is
not out in any way to hurt those people. This
bill is aimed at those who are trying to beat
the system

| point out specifically,
Senator, that we do not touch the good cause
section of the rules and regul ations, and there
are 18 individual causes that are listed in the
rul es and regul ati ons which will excuse soneone
fromthese sanctions, and we stayed away from
t hose good causes on purpose because we did not
want to have this legislation apply to anyone
who was trying. | would be the last one -- |
woul d be the last one to try to -- | should say

to change the law so that we create even greater
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sanctions on those people who are trying. Only
those people, really, who are trying to beat the
system

ACTI NG PRESI DENT FARLEY: Read
the | ast section.

THE SECRETARY: Section 6. This
act shall take effect inmediately.

ACTI NG PRESI DENT FARLEY: Cal

the roll.
(The Secretary called the roll. )
SENATOR STAVI SKY: M. President.
ACTI NG PRESI DENT FARLEY: Senat or
St avi sky.

SENATOR STAVI SKY: | rise for the
pur pose of explaining ny vote.

It appears to nme that the
penalty, the initial penalty of 75 days, does
not take into account the possibility that
someone Wi ll conply with the requirenment wthin
five days or six days. And yet if the 75 days
is the penalty for being deprived of sustenance,
| believe that that situation nmay not have been

addressed by the sponsor of the bill.
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Accordingly, | wish to be recorded in the
negati ve.

SENATOR DALY: M. President, if
| may explain nmy vote. | nentioned, although
didn't go into depth in my explanation, the fact
that really what we're doing is creating the
sane sanctions in nost cases, the first three
sanctions, the 75 days that the Senator
nmenti oned, are the sanme sanctions that we have
in all other enploynment, training and education
prograns. So this is not something that stands
by itself. In this particular case, we have
brought them up together.

ACTI NG PRESI DENT FARLEY:

Resul ts.

THE SECRETARY: Those recorded in
the negative on Cal endar Number 378 are Senators
Connor, Espada, Gold, Leichter, Markowtz,
Mendez, Nol an, GChrenstein, Smth, and Stavi sky.

Ayes 35, nays 11.

ACTI NG PRESI DENT FARLEY: The
bill is passed.

SENATOR STAVI SKY: M. President.
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ACTI NG PRESI DENT FARLEY: Senat or

St avi sky.

SENATOR STAVI SKY: M.
President. Yesterday, | arrived in the chanber
just nonents after the adjournment. |If | had

been in the chanber on Cal endar Nunber 384, |
woul d have asked to be recorded in the negative.

ACTI NG PRESI DENT FARLEY: The
record will so state.

SENATOR STAVI SKY: |'m sorry.
Forgive me, sir. 385. It was 385, not 384.

ACTI NG PRESI DENT FARLEY:  385.
The record will state.

SENATOR LEI CHTER: M. President.

ACTI NG PRESI DENT FARLEY: Senat or
Lei chter.

SENATOR LEI CHTER: Yes. My | be
recorded in the negative on Cal endar 93. Was
that laid aside or did that pass?

ACTI NG PRESI DENT FARLEY: Wi ch
one are you tal ki ng about ?

SENATOR LEI CHTER: Cal endar 93

t oday.
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ACTI NG PRESI DENT
passed.

SENATOR LEI CHTER
passed?

ACTI NG PRESI DENT
sir

SENATOR LEI CHTER

recorded in the negative?
ACTI NG PRESI DENT

obj ecti on.

Senat or Santi ago.

SENATOR SANTI AGO,

FARLEY: It was
It was

FARLEY: Yes,
May | be

FARLEY: Wt hout

| need to be

recorded in the negative for 378.

ACTI NG PRESI DENT
wi t hout obj ecti on.

Senat or Gali ber.

SENATOR GALI BER
t he negati ve.

ACTI NG PRESI DENT

SENATOR GALI BER

ACTI NG PRESI DENT

obj ecti on.

FARLEY: 378,

Record ne in

FARLEY: 378?
That's correct.

FARLEY: Wt hout

Secretary will continue.
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THE SECRETARY: Cal endar Nunber
464, by Senator Nozzolio, Senate Bill Nunber
4195A, an act to anend the El ection Law.

SENATOR NQZZCOLI O M.
President. |Is there a nessage at the desk?

ACTI NG PRESI DENT FARLEY: No,
there is not, sir.

SENATOR NOZzZOLI G Thank you, M.

Presi dent .

ACTI NG PRESI DENT FARLEY: Lay the
bill aside.

SENATOR PRESENT: M. President.

ACTI NG PRESI DENT FARLEY: Senat or
Present.

SENATOR PRESENT: Can we call up
Cal endar 356, Senator Larkin's bill that was
| ai d aside tenporarily?

ACTI NG PRESI DENT FARLEY:
Secretary will call up 356, by Senator Larkin.

THE SECRETARY: Cal endar Nunber
356, by Senator Larkin, Senate Bill Nunber 3144,
an act to amend the Real Property Tax Law and

the Public Service Law, in relation to the
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definition of special franchise property.

ACTI NG PRESI DENT FARLEY: Read
the | ast section.

SENATOR STACHOWBKI :  Expl anati on.

ACTI NG PRESI DENT FARLEY:

Expl anati on. Senator Larkin.

SENATOR LARKIN:  New York has
exenpt central office equi pnent of tel ephone
conpani es fromreal property tax since the
Legi sl ature enacted the exenption back in 1987,
Chapter 416, we have had sone changes in the
technol ogy within the comrunication industry
which calls for the relocation of sone of the
central office equipnent using transformer fiber
optic signals to inpulses closer to the
consuner. This equi pnent which is |ocated
within the approxi mate di stance of its consuners
is entitled to the sane benefit as if it was
stored at their central office. It's just
novi ng the equi pnent fromthe central office to
give a better response to the consuner.

And with regard to that, any

savings in the real property tax that woul d be
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given to the tel ephone conpany on this, the
Publ i c Service Conm ssion has deened by this to
ensure that any savings go back to the ratepayer
and not to the tel ephone conpany.

ACTI NG PRESI DENT FARLEY: Senat or
Oppenhei ner .

SENATOR OPPENHEI MER:  Wul d t he
Senator yield for a question?

ACTI NG PRESI DENT FARLEY: Senat or
Larkin, would you vyield?

SENATOR LARKI N Yes.

SENATOR OPPENHEI MER:  |Is this not

going to be taking -- offering another tax
break?

SENATOR LARKIN: | can't hear
you.

SENATOR OPPENHEI MER:  |Is this not
going to be taking the properties off of the tax
rolls for the nmunicipal government and offering
the tax break at the expense of the municipa
gover nnent ?

SENATOR LARKIN:  The total tax

cost across the state is $2.5 mllion. | woul d
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rem nd the Senator that the 1987 bill that gave
the sane exenption to this equipnent cost $200
mllion. This 2.5 mllion will be taken off the
local rolls but will be given as a benefit to
rat epayers in the tel ephone system

SENATOR OPPENHEI MER:  Yeah, |
understand. Thank you, Senator.

On the bill. It is true that
this doesn't entail a great deal of noney for
many of our comrunities. Sonme of nmy comunities
wi || have to bear a $40, 000 reduction, and
feel that we have consistently in this Senate
and in the Assenbly put the burden on the | ower
| evel s of governnent consistently. W are
telling themwhat they nust do. W are not
suppl yi ng noney, and we are causi ng our property
tax rolls to increase at an increasing rate
every year. | think that -- though this is not
a major item | think it's sonething that | can
not support because it is just a continuation of
t he reducti ons which are causi ng nunici pa
governments to increase the property taxation on

| ocal residents, and | think it's tine we took a
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st and.

| vote no.

ACTI NG PRESI DENT FARLEY: Read
the | ast section.

THE SECRETARY: Section 2. This
act shall take effect inmediately.

ACTI NG PRESI DENT FARLEY: Cal
the roll.

(The Secretary called the roll. )

THE SECRETARY: Those recorded in
the negative on Cal endar Number 356 are Senators
Cook, Farley, Johnson, Jones, Markowtz,
Qppenhei mer, Pataki, Seward and Stachowski .
Ayes 39, nays 9.

ACTI NG PRESI DENT FARLEY: The
bill is passed.

SENATOR MARKOW TZ: M.
Presi dent .

ACTI NG PRESI DENT FARLEY: Senat or
Mar kow t z.

SENATOR MARKOW TZ: May | have
unani nous approval to vote in the negative on

Cal endar Nunmber 93, please?
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ACTI NG PRESI DENT FARLEY: Wt hout
obj ection, Senator Markowitz in the negative on
Cal endar 93.

Senat or Present.

SENATOR PRESENT: M. President,
can we take up Cal endar 108.

ACTI NG PRESI DENT FARLEY: 108.
Secretary will read it.

THE SECRETARY: Cal endar Nunber
108, by Senator Holland, Senate Bill Nunmber 263,
an act to amend the Public Health Law, in
relation to Medicare-distinct parts in nursing
facilities.

ACTI NG PRESI DENT FARLEY:

Expl anati on. Senator Hol | and.

SENATOR HCOLLAND: Yes, M.
President. In New York State today, all nursing
home beds nust be certified both Medicaid and
Medi care. This bill would allow nursing hones
to set up separate units for Medicare, thereby
al | owi ng hi gher reinbursenent fromthe federa
government and | ess reinbursenent by the state

gover nment savi ng us noney.
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ACTI NG PRESI DENT FARLEY: Read
the | ast section.

Senator Leichter.

SENATOR LEI CHTER:  Senat or
Hol I and, if you would be so good as to yield?

SENATOR HOLLAND:  Yes, sir.

SENATOR LEI CHTER:  Yes, |I'm
trying to understand how that's going to save
noney for the state. |'mnot challenging your
conclusion, but | would like to understand it.
Coul d you just run us through that, please?

SENATOR HOLLAND: It would all ow
separate units to be set up within the
facilities, and the accounting will just be
Medi care rather than Medicaid; therefore, the
federal government will pay for those units
rat her than the state government contri buting.

SENATOR LEI CHTER:  But, Senator,
it's ny understanding now that if sonmebody is
Medi care-eligible irrespective of the unit that
they are in, doesn't the federal governnent
cover that by Medicare?

SENATOR HOLLAND: To a degree you
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are correct, Senator, but it will bring nore
noney into the state of New York.

SENATOR LEI CHTER: That's what
we're trying to understand and, you know, it's
nice to have you say, "This is going to bring in
nore noney," explanation is finished. But how
will it bring in nore noney?

I"'mtrying to understand how it
will bring in nore noney. Because Medicare
eligibility and Medicare paynents aren't deter
m ned by which part of a nursing hone you're in
or whether you call it this is the Medicare w ng
as di stinguished fromthe Medicaid w ng.

SENATOR HOLLAND: | understand
that the cost is just based on the Medicare
patient; therefore, the federal governnent wl |
be payi nhg nore noney.

SENATOR LEI CHTER: If you'll be
good enough to continue to yield, Senator
Hol | and?

SENATOR HCOLLAND:  Sure.

SENATOR LEI CHTER: So what you

are telling us is that you can establish -
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within the sane home, you can establish a
Medi care rate and a Medicaid rate, and that the
Medi care rate coul d concei vably be higher than
the Medicaid rate?

SENATOR HOLLAND: Yes, that's
true, Senator.

SENATOR LEI CHTER: Now, one thing

SENATOR HOLLAND: Go ahead.
SENATOR LEICHTER: | just wanted

to give your counsel a chance to speak to you

about it.

One of the things that |I'm
concerned about is will there be different
| evel s of care? Are we then saying, well, the

federal government is paying for these people so
we're going to try to get that rate up higher?
We'll give nore care. W' IlIl have nore nurses.
We'l|l give better food. The others, Mdicaid,
will be receiving a different |evel care. |Is
that a possibility as a result of this bill?
SENATOR HOLLAND: No, Senator,

that is not true. They will both be receiving
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the sane | evel of care. And before any nursing
hone goes into this program they nust prepare
and have the Commi ssioner approve a policy that
outlines the level of care that they are to get,
the transfer and di scharge policies, and the
patient's rights. The level of care will be the
sane.

SENATOR LEI CHTER:  Senator, |
don't see anything in the bill which states that
the | evel of care nmust be the sane. You say
that they nmust submit a plan, but you don't say
necessarily that it has to have the sane | evel
of care. | think, inevitably, you are going to
have to have a different |evel of care, and |
will tell you why. Because what you are really
saying is that if you have a nursing hone and
you have honogeni zed rates for Medicaid and
Medi care that the Medicaid rates, | assune,
track the Medicare, or the other way about. In
any event, they are | ocked together.

Now, as | understand this bill
you are trying to unlock it. And | want to just

add here at this point that | have a | ot of
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t roubl e under st andi ng Medi care/ Medi caid, and |
haven't really | ooked into it. Cbviously, you
are a chair of a commttee. | assunme you have.

But it seens to nme that what you
are trying to do is to separate the two and get
the fed's to set a separate rate. Because,
presently, you still have the fed' s paying for
peopl e who are Medicare eligible. 1Isn't that
t he case?

SENATOR HCOLLAND:  Yes.

SENATOR LEI CHTER: So what you
are doing is trying to get a separate rate so
that in sone way that presently, let's say for
the sake of argument, in that hone why, the
rei nbursenent rate for both Medicare and
Medi caid patients is $100. Now, what you are
trying to do is maybe get the fed's to pay 120
whereas the state will be paying only $100 for
the Medicaid people. So isn't that -

i nevitably, isn't sonebody in the fed's -- they
are not all dopes. | mean sonebody is going to
say, "Wait a second. The state is paying 100.

They want us to pay 120. Let's go in there."
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If the level of care is the same, wouldn't the
fed's at that point say, "Wait a second. Wy
shoul d we be payi ng nore rei nbursenent than the
state is paying under Medicaid if the | evel of
care is the sanme?"

SENATOR HOLLAND: |'m not sure
that the level of care is always the sane. The
need i s always the sanme, Senator.

SENATOR LEI CHTER: Wl |, Senat or
that was ny point initially that this bill may
very well lead to a differential in care.

SENATOR HOLLAND: But if -- go
ahead. You've got the floor.

SENATOR LEI CHTER. That you are
going to have different services for people who
are Medicare eligible than people who are
Medi caid eligible.

SENATOR HOLLAND: O K., but -

SENATOR LEI CHTER:  You concede
now that that is the case.

SENATOR HOLLAND: | do. But it
depends upon the needs of the individuals. They

will receive the quality of care necessary
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dependi ng upon their need. And |I'm sure that
the federal government will not reinburse us and
will still maintain -- still continue to check
and see if those needs are net as we do.

SENATOR LEI CHTER: Wl I, all that
you are saying, Senator, is that basic needs -

obvi ously, you have to neet the basic

requi renents, but you will now have two | evels
of care and Medicare people will receive a
better |level of care. | nust tell you I am

di sturbed about that. Has the Health Depart nent
commented on your bill, Senator?

SENATOR HOLLAND: No. No, they
have not.

SENATOR LEI CHTER: Al right.

SENATOR HOLLAND: But | want to
repeat that the Comm ssioner is required to
approve a policy before any nursing hone goes
into this.

SENATOR LEI CHTER: | under st and
that. Thank you, Senator, and | appreciate that
you and | had an opportunity to discuss the

bill, because it's certainly nmuch clearer on ny
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part, and while -- well, | think what it shows
is essentially the statenent that you initially

made that it's going to save noney for the state

is just not so. It may bring in nore noney to
the nursing honme, and it may -- not may -- but
as you concede, it will lead to a

differentiation in the [ evel of care between
Medi cai d and Medi care because you conceded

unl ess there was that differentiation the fed's
are not going to pay nore for the Medicare than
we pay for the Medicaid. So | nust say,
Senator, there are no savings that | see

what soever for the state whatsoever in this

pl an.

And | know we're dealing in a
very murky, conplex, difficult area and you know
much nore about it than | do, but certainly as I
understand the bill now and as you have
expl ained it, that very nice statenent you nade
whi ch nade us all feel good, "Hey, this bill is
going to save noney for the state,” really
doesn't show up on exam nation and you are

| eading to what | think is sonewhat troubl esone
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of whether we want to have two | evels of care in
nursi ng hormes.

So I would respectfully suggest,
Senator, that this bill may need nore study.

ACTI NG PRESI DENT FARLEY: Senat or
Cook.

SENATOR COOK:  Senat or Hol | and,
if you would yield and hel p nme under st and.
Correct me if I"mincorrect on what I'mgoing to
say because | think | know what |'mtalking
about, but | stand to be corrected.

Senator Leichter, | believe the
situation is this, that in the nursing hone the
needs of the popul ation are considered relative
to the needs of the residents of the hone. |
think that's what the RUGS rate basically is.
It's according to the needs of the residents of
t he hone.

What this proposes to do, |
believe, is to differentiate that popul ati on of
the given honme into two segnments. There will be
a Medi care segnent and a Medicaid segnment, and

rates will be established separately according
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to the two. The assunption is that the needs

| evel, the RUGS rate for the federal governnent

woul d be hi gher because the | evel of care needed
for those people would be higher. The average

| evel of care needed for the non-Medicare

popul ati on woul d be sonewhat |ower. That would
permt the Medicaid rate to go down.

You don't end up with any
differential in total income for the nursing
hone. Wat you do, however, is you have the
federal governnment paying for the higher |evel
of care that is necessary for the Medicare
popul ati on as opposed to the Medicaid
popul ati on.

SENATOR LEI CHTER: M.

Presi dent .

ACTI NG PRESI DENT FARLEY: Senat or
Lei chter.

SENATOR LEI CHTER: W I | Senat or
Cook yield?

SENATOR COOK:  Yes.
SENATOR LEI CHTER: But, Senator,

the level of care is not detern ned whet her you
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are on Medicare or whether you are on Mdi cai d.
The |l evel of care is determ ned by how sick you
are, how infirmyou are.

SENATOR COCK: M. President.
Senator, | think you are |ooking at it backwards
because you don't begin with the rate at the top
and go down. You start with each patient, and
you, in effect, survey what the care needs are
for the patient in a nursing hone. Not all
nur si ng homes woul d get the same RUGS rate
depending -- of wherever they are. It depends
on the level of service they need.

So that's where you start. You
provi de the |l evel of service needed, |evel of
care needed by the patient, and that's where the
rate is established. |I1t's based on the severity
of the cases within that nursing hone.

So, Senator, it could be
concei vabl e in sonme cases, | guess, where the
Medi care rate could actually be | ower and the
Medi cai d rate hi gher because it's based upon -
on a survey of the actual patients. It's not an

assunption that you are going to give |less care
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to sonmebody. It's based on an actual survey
that less care is actually needed by those
patients that are there, and that's why you end
up with a lower rate.

Am | basically correct?

SENATOR HCOLLAND:  Yes.

SENATOR LEI CHTER: But, again,
Senat or Cook, the fact is that if you determ ne
-- if you end up that all of the Medicaid
patients require greater care than the Medicare
patients, which may often be the case because
they by and large tend to be a poorer
popul ati on, then under no circunstance wl |
there be any saving even for the hone. So it's
hard to under st and.

| think essentially as | -- |
think as this bill beconmes clearer, | think you
are making a distinction between Medi care and
Medi caid which | think may be unfortunate, and
you are also | think in a sense going to
stigmati ze people who are on Medicaid. Then
what happens if sonmebody who is on Medicare may
| ose that Medicare eligibility? And then, what,
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nove to Medicaid? | think you are setting up a
doubl e standard here. And certainly one thing
is clear. There is no saving to the state.

SENATOR COOK: M. President.

ACTI NG PRESI DENT FARLEY: Senat or
Cook.

SENATOR COCK:  Try one nore
time. Let's assune we are all in a nursing
hone, the 61 of us. Everybody on that side of
the aisle needs a catheter that has to be
changed all the tine. GCkay. Nobody on this
side does. Wen you determ ne the RUGS rat e,
currently, you take all of those costs of all of
these patients and you mx themall together and
you say the average cost of caring for a patient
in this nursing hone is a certain |evel
dependi ng on whet her they need the catheter or
they don't need it, because it's based on an
average level of care in the facility.

What this attenpts to do is say
all the people on that side of the room happen
to be Medicare eligible. So you are going to

conmpute their rate separately fromthe people on
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this side of the aisle who are not Medicaid
eligible. However, what happens is because you
now all need catheters and we don't and
therefore the rate is higher on your side, you
still get your catheters. You get reinbursed
for a higher rate, and you happen to be in
Medi care because the federal governnent is
paying it. Al of us on this side who don't
have the catheters are getting rei nmbursed
Medicaid rates which will be lower. So let's
say it's $100. You are paying an average of
$100 a day for everybody in the room You may
end up with a Medicare rate now being 125, the
Medi caid rate being 75, because of the different
| evel of care required for those patients. But
when you average it all up, it's still $100 per
patient for the whole nursing hone.

SENATOR GOLD: M. President.

ACTI NG PRESI DENT FARLEY: Senat or
ol d.

SENATOR GOLD:  Senat or Cook, |
think I followed you, but you are tal king about

catheters which are a supply. Wuld it be the
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same, for exanple, let's say everybody on that
side of the aisle needed deep psychiatric care
and the people on this side -

(Laughter.)

SENATOR COOK:  Same principle.
Same principle.

ACTI NG PRESI DENT FARLEY: Sane
principl e.

Senat or Onor at o.

SENATOR ONORATO | don't know
who wants to tackle this, Senator Holland or
Senat or Cook. What happens eventually -- we
know when we're dealing with nursing honmes that
the mix is Medicare and Medicaid. Wat happens
is eventual ly nost Medicare patients do becone
Medi cai d sonmewhere down the |ine when their
funds are exhausted. How does that now affect
the rates when they start -- originally, you
went into the nursing hone, you had 50 Medicare
and 100 Medicaid. Now you got 140 Medicaid and
10 Medicare. Do you have to constantly readj ust
the rates for the nursing hone or not?

ACTI NG PRESI DENT FARLEY: Senat or
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Cook.

SENATOR COOK: M. President.
You click over onto whatever your eligibility
is. | believe that the surveys are done
periodically. The RUGS rate is established.
I"mnot sure how often the survey is done, but
periodically the patients within the nursing
hone are surveyed. So the next year when they
came around and surveyed all the patients who
are in the Medicaid section, that person who had
noved into Medicaid would be apart of that
survey for establishing the Medicaid rate rather
than the part of the group that was used in
surveying for the Medicare rate.

ACTI NG PRESI DENT FARLEY: You can
read the | ast section.

I"msorry. Somebody? Ch, |I'm
sorry, Senator Montgonery.

SENATOR MONTGOVERY: Thank you,
M. President. Wuld Senator Holland yield for
a guestion?

ACTI NG PRESI DENT FARLEY: Senat or
Hol | and.
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SENATOR MONTGOVERY: Thank you,
Senator Holland, I'ma little bit confused. The
way that you and Senat or Cook have been
di scussi ng what happens when you separate out
the Medicare and the Medicaid is that it's
primarily a fiscal action that is required, and
so it's basically paper that we're tal king about
that we need to establish which beds are
Medi care and which are Medi cai d.

So your bill seens to establish
segregated units, however, and force the
facility to respond by physically segregating
the beds thenselves. And |I'm just wondering why
you feel it necessary to establish this kind of
segregati on anong the patients in the nursing
hore.

SENATOR HOLLAND: They do have to
be separated, Senator, as you say. W feel it
woul d be a savings for the nursing hone and,
overall, for the state as well. That's our
thrust.

SENATOR MONTGOVERY: |f they are

required to physically segregate the beds?
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SENATOR HOLLAND: They are
required.

SENATOR MONTGOMERY: I n ot her
words, we can't get the differential in
rei mbursenent unl ess the beds are physically
segregat ed?

SENATOR HOLLAND: That is true,
Senator, and that is the reason or one of the
reasons that the facility has to have a pl an
approved by the Conm ssioner with regard to
transfers if this proposal is accepted. It has
to be agreeable to the Conmm ssi oner.

SENATOR MONTGOVERY: M.
President, if | may pursue that?

ACTI NG PRESI DENT FARLEY: Senat or
Mont gonery.

SENATOR MONTGOMERY: I n order to
get the reinbursenment at a higher rate, it is
not sinply that one bed, A because it's a
Medi care patient receives a different rate of
rei mbursenent than bed B because that patient is
a Medicaid patient? Is that not the case?

SENATOR HOLLAND: They have to be
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physically separated. |f could be the next room
or the next aisle, but they have to be
physi cal |y separ at ed.

SENATOR MONTGOMVERY: M.
President. |f Senator Holland would allow ne |
woul d |i ke to ask, then, why do you establish
units? Why is it necessary to establish units?

SENATOR HOLLAND:  Feder al
regul ati ons, Senator. But just indicating the
separate areas, that's all it neans.

SENATOR MONTGOMERY: The Medicare
rate indicates a higher |evel of service?

SENATOR HCOLLAND:  Yes.

SENATOR MONTGOMERY:  For that
patient?

SENATOR HCOLLAND:  Yes.

SENATOR MONTGOMERY: But it al so
requires that patient to be in a different
roonf

SENATOR HCOLLAND:  Yes.

SENATOR MONTGOMERY: And a
di fferent wi ng of -

SENATOR HOLLAND: Not necessarily
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a different wing. It could be the next bed.
They coul d just nove the bed to a separate area,
a distinct unit, a distinct area.

SENATOR MONTGOMVERY: M.
President, if Senator Holland woul d yiel d?

I would Iike to ask you if the
facility -- if you anticipate based on this
| egislation that the facility would then begin
to di m nish the nunber of Medicaid beds because
of the higher rate of reinbursenment to Medicare
and, therefore, we may | ose a nunber of Medicaid
beds in the state?

SENATOR HOLLAND: Hasn't been the
case, Senator. | don't see that. It really
depends upon the census. Eighty percent of
clients in nursing hones are Medicaid today and
hi storically.

SENATOR MONTGOVERY: They are
t oday?

SENATOR HCOLLAND:  Yes.

SENATOR MONTGOVERY: But assuni ng
that the nursing hone is interested in bal anci ng

its books, do you anticipate that it nay be -
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they may see it in their interest to reduce the
nunber of Medicaid beds, nake smaller units for
Medi cai d beds and larger units for Medicare? Is
t hat concei vabl e?

SENATOR HOLLAND: It is
concei vabl e, | guess, Senator.

SENATOR MONTGOVERY: Ckay. Thank
you, Senator Hol | and.

M. President, just on the bil
briefly.

ACTI NG PRESI DENT FARLEY: Senat or
Mont gonery on the bill.

SENATOR MONTGOMERY: | think
based that on the debate on the floor and
certainly Senator Holland' s own acknow edgenent
that we nmay | ose, in fact, Medicaid beds and
that we're now aski ng nursing hones to have
separate units, and it's conceivable that we nay
have two units dedicated to Medicare and one
unit dedicated to Medi caid, because there's nore
i ncome based on the Medicare, the nunber of
Medi care beds, and so | would urge, Senator

Hol I and, to think very carefully about the
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possi bl e consequences of this.

Because, one, we're segregating
patients within the sane facility and, two,
there is a possibility that we're going to | ose
the m x of nursing honme beds that we currently
have because nursing homes will see it in their
interest not to serve Medicaid patients as equa
priority to Medicare patients.

So | hope that Senator Hol |l and
will rethink this and that we're able to conme up
with a solution that does not require us to
segregate patients in any nursing hone in the
state.

(Wher eupon, Senator Mega was in
the chair. )

ACTI NG PRESI DENT MEGA:  Senat or
Espada.

SENATOR ESPADA: Yes, M.
President. Wuld Senator Holland yield for a
guestion, please?

ACTI NG PRESI DENT MEGA:  Senat or
Hol I and, will you vyield?

SENATOR HOLLAND: Yes, | wll.

Pauline WIliman, Certified Shorthand Reporter




© 00 ~N o o b~ w N P

N NNN R R R R R R R R R R
W N B O © 0 N O U~ W N Rk O

2658

ACTI NG PRESI DENT MEGA:  Senat or
yi el ds.

Senat or Espada.

SENATOR ESPADA: Senator Hol | and,
I"m advised that RUGS 3 will probably answer
some of the questions with respect to these
di stinctions. They are due to take effect this
sumer. Wiy not wait that out and see the ful
i mpl enentation of the new federal initiative
t here?

SENATOR HOLLAND: It's a
probability what you say, that RUGS 3 wil |
assist. But they have been slow in inplenenting
RUGS 3 and we just wanted to nove ahead.

SENATOR ESPADA: M. President,
if I mght follow up.

SENATOR HCOLLAND:  Yes.

ACTI NG PRESI DENT MEGA:  You may.

SENATOR ESPADA: Havi ng heard the
possible ram fications that are not -- it is not
the legislative intent of this sponsor, |I'm
sure. But | tell you coming froma health care

background, unfortunately what drives nmuch of
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the treatnment plans, the quality of the
treatment plans, is the reinbursenent, is the
anmount of noney received at the other end of the
treatment phase. That's unfortunate, but it's a
real truismin our industry. And | would ask
you to please take into account that perhaps in
ternms of bal ancing these equities, it my very
well be worth our while to wait and see the ful
i mpact of RUGS 3. | ask you to please consider
t hat .

ACTI NG PRESI DENT MEGA: Read the
| ast section.

THE SECRETARY: Section 2. This

act -

ACTI NG PRESI DENT MEGA: Ch,
Senat or Jones. | apol ogi ze.

SENATOR JONES: That's okay.

ACTI NG PRESI DENT MEGA:  Senat or
Jones.

SENATOR JONES: WI | Senator
Hol | and yield for another question?
ACTI NG PRESI DENT MEGA:  Senat or

Hol | and, do you yiel d?
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Senat or vyi el ds.

Senat or Jones.

SENATOR JONES: Thank you. |'m
still trying to get this straightened out in ny
mnd, and | have to admt at this point ny heart
is also getting involved since | have a
92-year-old nother, and I'mtrying to picture
these two sections here. But is there not a
probl em today that the nunber of people -- there
are many people in hospitals. | believe that
was a nmjor concern during the budget process
that there are people waiting for nursing hone
beds. 1Is that not correct?

SENATOR HOLLAND: That's true,
yes, Senator.

SENATOR JONES: Ckay. Now, ny
next question is, does the nursing hone at sone
poi nt make a distinction? |I'mnot sure whether
it would be on the nunber of patients there or
what ever. W have, let's say, 30 Medicare beds,
40 Medicaid beds. Wuld it be sonmething |ike
t hat ?

SENATOR HOLLAND: | assunme that
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woul d be in the policy that is approved by the
Commi ssi oner, yes, Senator.

SENATOR JONES: Ckay. Then
guess |'mwondering woul d that not then create
an additional problemif these nursing homes
t hen cut down on the nunber of Medicaid beds?
What woul d then happen to the people awaiting
these beds in hospital s?

SENATOR HOLLAND: | wouldn't -- |
woul dn't -- | want to go back to what Senator
Mont gonery said. You know, it's just a
possibility. | don't think this is really going
to happen. And | also believe that if there was
a necessity to change the nunber of beds, the
Commi ssi oner would be nore than willing to
change the nunmber of beds. | don't think we're
going to | eave any beds unoccupied if we can put
people into them and hel p the peopl e.

SENATOR JONES: Ckay. Whuld the
Senator just yield to one nore question?

ACTI NG PRESI DENT MEGA:  Senat or
yi el ds.

SENATOR JONES: I n other words,
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you're saying, then, that this decision can be
changed at any point by a nursing hone. Say

t hey needed to change the m x, 30/40, or
whatever it could. There would not be a tine
frame that this would have to happen

SENATOR HCOLLAND:  Yes.

SENATOR JONES: Thank you,
Senat or .

ACTI NG PRESI DENT MEGA: Are there
any other questions or any comments on Senator
Hol l and's bill?

If not, read the last section.

THE SECRETARY: Section 3. This
act shall take effect inmediately.

ACTI NG PRESI DENT MEGA: Call the
roll.

(The Secretary called the roll. )

ACTI NG PRESI DENT MEGA:  Senat or
Smth to explain her vote.

SENATOR SM TH:  Thank you, M.
President. As a forner adm nistrator in a
nursing home, |'mgreatly concerned about the

segregation that this bill would create,
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especially since | have been privy to how
skilled nursing facility beds and health-rel ated
beds have been traded off for the sake of
finances. And in communities such as those that
| represent, the mpjority of the people are
clearly Medicaid eligible and not Medicare
eligible. And |I've even watched as people are
accepted from hospitals into nursing homes and
how t he eval uati ons process can be skewed to
take in only those that can be easily taken care
of. So this raises an even greater concern,

and, therefore, | nust vote in the negative.

And | urge ny coll eagues to join ne.

ACTI NG PRESI DENT MEGA: Negatives
pl ease rai se your hand.

Senat or Santiago to explain her
vot e.

SENATOR SANTI AGO. | would |ike
to ask for unani nous consent to be excused from
the vote, please.

ACTI NG PRESI DENT MEGA: W t hout
obj ecti on.

THE SECRETARY: Those recorded in
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the negative on Cal endar Number 108 are Senators
Connor, Espada, Galiber, Jones, Leichter,
Mar kowi t z, Montgonery, Paterson and Smith. Ayes
42, nays 9.

ACTI NG PRESI DENT MEGA: The bil
i s passed.

Senat or Present, that concl udes
t he cal endar.

SENATOR PRESENT: M. President,
woul d you recogni ze Senator Paterson, please?

ACTI NG PRESI DENT MEGA: Senat or

Pat er son.

SENATOR PATERSON: Thank you,
Senat or President -- Senator Present and M.
President. Wth unani nous consent, | would like

to be recorded in the negative on Cal endar

Nunber 378.

ACTI NG PRESI DENT MEGA: W t hout
obj ecti on.

SENATOR PATERSON:. Thank you.

ACTI NG PRESI DENT MEGA:  Senat or
Mont gonery.

SENATOR MONTGOMVERY: Yes, M.
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President. | would |ike al so unani nous consent
to be recorded in the negative al so on 378.

ACTI NG PRESI DENT MEGA: W t hout
obj ecti on.

SENATOR MONTGOVERY: Thank you.

ACTI NG PRESI DENT MEGA:  Senat or
Present. Stand at ease tenporarily.

SENATOR PRESENT: M. President.

ACTI NG PRESI DENT MEGA:  Senat or
Present.

SENATOR PRESENT: There being no
further business, | nove we adjourn until
Monday, April 26, at 2:30 p.m, intervening days
to be | egislative days.

ACTI NG PRESI DENT MEGA:  So
or der ed.

(Wher eupon, at 1:06 p.m, the

Senat e adj ourned. )
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