8§ 471-a. Adjudicatory proceedings. 1. Request for an adjudicatory
proceedi ng. (a) Any franchised notor vehicle dealer who is or may be
aggrieved by a violation of this article may request nediation with the
franchi sor. The request for nediation shall be served by certified nail,
or in such manner as the franchisor and franchised notor vehicle dealer
have agreed. If the franchisor agrees to medi ati on, such nedi ati on shal
proceed in accordance with the terns as agreed upon by the franchi sor
and franchi sed notor vehicle deal er; provided, however, that if the
franchi sor and franchi sed notor vehicle deal er have not agreed upon the
terms of nmediation (i) the franchisor and franchi sed notor vehicle
deal er shall select a nmediator within seven days of service by the
franchi sed notor vehicle dealer of the request for nediation; (ii) the
nmedi ati on shall be conpleted within twenty-one days of selection of the
medi ator, or within such period as the franchisor and the franchised
not or vehicle dealer shall agree; and (iii) the cost of nediation shal
be shared equally by the parties. If the matter is resolved by
medi ation, a witten nmenorandum of the agreenent shall be executed by
the medi ator, the franchisor, and the franchi sed notor vehicle deal er

(b) I'f the matter has not been resolved by nediation, the franchisor
and franchi sed notor vehicle deal er have not agreed to mediation, or the
nmedi ati on has not been conpleted within the period set forth in
subpar agraph (ii) of paragraph (a) of this subdivision, the franchised
notor vehicle dealer may file with the comm ssioner a request for an
adj udi catory proceedi ng pursuant to this section. The request shall be
in witing and contain a short and plain statenent of the facts relied
upon by the dealer to support a claimthat the franchi sor has viol ated
one or nore specific provisions of this article together with a request
for a specific renedy other than damages. The request shall be
acconpani ed by copies of all correspondence between the dealer and the
franchi sor and other documents relevant to the clains nmade in the
request. The request shall be acconpani ed by a non-refundable filing fee
of two thousand dol | ars.

(c) Atrue copy of the request with copies of all docunents filed with
the request shall be served upon the franchisor at the sane tinme as the
request is filed with the comm ssioner by transmitting such docunents in
any manner specifically permtted under the terns of the franchise
agreenent or, if no such nmanner is specified in such agreenent, then by



certified mail, return receipt requested, addressed to the officer or
enpl oyee of the franchisor fromwhomthe deal er has received
correspondence relevant to the clains nade in the request. A certificate
of service shall acconpany the request.

(d) The hearing shall be at such time and place as the comm ssi oner
shal | prescribe. The conm ssioner shall nmail to the deal er and the
franchi sor a notice stating the nanme of the presiding officer assigned
to the matter, and the place and tine of the hearing. The hearing shal
be comrenced as soon as practicable, but in no event sooner than sixty
days fromthe date of the notice.

(e) The notice shall be sent by ordinary mail to the address of the
deal er or attorney shown in the request and to the address to which the
copy of the request was sent as shown in the certificate of service or
such other address as the franchi sor has designated for receiving such
notices. The notice shall advise the franchisor of the right to submt
within twenty days of receipt of such notice a short and plain statenent
of answers to the allegations of the request and of facts on which the
franchisor relies in defense of such allegations. Such answering
statenent shall be mailed to the commi ssioner or his or her designee and
t he deal er at addresses shown on the notice.

(f) The dealer may submt within twenty days of receipt of the
franchi sor's answering statenent and additional statenent of facts and
docunentary nmaterial only to the extent of answering new matter raised
by the franchisor. Except as set forth in paragraph (g) of this
subdi vi sion, after receipt by a party of the notice fromthe
commi ssioner, all correspondence and ot her conmunications relating to
the dispute shall be with the presiding officer with copies to the
opposi ng party.

(g) I'n accordance with the rules and regul ati ons prescribed by the
commi ssi oner, each party shall disclose to the other all docunents or
other materials, including those that nmay have been maintained in
el ectronic form that the party intends to introduce at the hearing.

2. Hearings and ot her proceedings and presiding officers. Except as
otherwise set forth in this section, hearings and ot her proceedi ngs
aut hori zed under this article shall conply with article three of the
state adm ni strative procedure act and shall be presided over by the



presiding officer appointed by the conm ssioner. The presiding officer
shall be admtted to practice as an attorney in the state of New York
and shall rule on all notions, procedures and other |egal objections.

3. Resolution without a hearing. Either party may request resolution
of the dispute without a hearing. A request for a resolution without a
heari ng shall be acconpanied by sufficient information to permt a
determ nati on of whether any unresolved nmaterial issue of fact exists,
and may be acconpani ed by a | egal nenorandum The other party shall have
an opportunity to respond. Such a request shall be granted if the
presiding officer determ nes that no unresolved nmaterial issue of fact
is presented in the matter. No hearing shall be conducted until the
request for a resolution without a hearing has been determn ned.

4. Presiding officer decision. The presiding officer shall render a
deci si on upon the conclusion of the hearing or without a hearing
pursuant to subdivision three of this section not |ater than ninety days
after the close of the hearing or the granting of the request for
resolution without a hearing. The decision of the presiding officer
shal | be based on the preponderance of the evidence. The presiding
of ficer shall prepare a decision which shall include: (a) findings of
fact; (b) a determi nation on each charge; and (c) in the event of a
determ nation of a violation of this article, the renedy to be ordered.
The decision of the presiding officer shall be deened the determ nation
of the comm ssi oner.

5. Right of appeal. Any party may file an appeal of a determ nation
made pursuant to this section in accordance with section two hundred
si xty-one of this chapter.

6. Litigation costs. In any adm nistrative proceedi ng pursuant to this
section, each party shall bear its own litigation costs and attorneys
f ees.

7. Penalties. Any party to a proceeding held pursuant to this section
shall conply with the comm ssioner's decision in such proceedi ng, unless
a stay or extension of the date for conpliance is granted by the



commi ssioner or a court of conpetent jurisdiction. If, after notice to
such party and an opportunity to respond, the comm ssioner finds that a
party has not conplied with the comm ssioner's decision by the

desi gnat ed date of conpliance, unless a stay or extension of such date
has been granted, the conm ssioner, in addition to any other enforcenent
powers the conm ssioner holds, nay assess such party a civil penalty not
to exceed one thousand dollars per day of nonconpliance. Cvil penalties
assessed under this section shall be paid to the comm ssioner for
deposit in the state treasury, and unpaid civil penalties nay be
recovered by the commi ssioner in a civil action in the nane of the

commi ssioner. In addition, as an alternative to such civil action and
provi ded that no proceeding for judicial review shall then be pending
and the tine for initiation of such proceedi ng shall have expired, the
comm ssioner may file with the county clerk of the county in which the
deal er or franchisor is located a final order of the comm ssioner

contai ning the anount of the penalty assessed. The filing of such final
order shall have the full force and effect of a judgnent duly docketed
in the office of such clerk and may be enforced in the sane manner and
with the sane effect as that provided by law in respect to executions

I ssued agai nst property upon judgnents by a court of record.



