8 463. Unfair business practices by franchisors. 1. It shall be
unl awful for any franchisor to directly or indirectly coerce or attenpt
to coerce any franchi sed notor vehicle dealer

(a) To order or accept delivery of any notor vehicle or vehicles,
appl i ances, tools, machinery, equipnment, parts or accessories therefor
or any other commodity or commodities which shall not have been
voluntarily ordered by said franchised notor vehicle deal er except any
such itens required by a recall canpaign

(b) To order or accept delivery of any notor vehicle with speci al
features, appliances, accessories or equipnment not included in the |ist
price of said notor vehicle as publicly advertised by the franchisor.

(c) To contribute or pay noney or anything of value into any
cooperative or other advertising programor fund unless such program or
fund shall be controlled by a dealer or group of deal ers.

(d) To participate in any training programunless such programis
expressly limted to specific informati on necessary to sell or service
t he nodel s of vehicles the dealer is authorized to sell or service under
the dealer's franchise with that franchisor. A franchisor shall not
unreasonably require an owner or dealer principal of a dealership to
attend any neeting or training program A franchisor who requires
participation in a training programas authorized by this paragraph
shall to the largest extent practicable nmake all reasonable efforts to
limt or reinburse the expenses of a dealer incurred in attending such
program Nothing in this paragraph shall be deened to prohibit any
training programlocated within a dealer's own principal place of
busi ness.

(e) To sell, or sell exclusively an extended service contract,
ext ended mai ntenance plan or simlar product, including, but not limted
to, gap products offered, endorsed or sponsored by the franchisor by the
fol |l owi ng neans:

(1) by a statenent made by the franchisor that failure to do so wll
substantially and adversely inpact the deal er; or

(2) by a provision in a franchi se agreenent that the dealer sell, or
sel |l exclusively an extended service contract, extended nmai ntenance pl an
or simlar product offered, endorsed or sponsored by the franchisor; or

(3) by neasuring the deal er's perfornmance under the franchi se based on
the sal e of extended service contracts, extended mai ntenance plans or



simlar products offered, endorsed or sponsored by the manufacturer or
di stributor; or

(4) by requiring the dealer to exclusively pronote the sale of
extended service contracts, extended mai ntenance plans or simlar
products offered, endorsed or sponsored by the franchisor.

Not hing in this section shall prohibit a franchisor from

(A) providing incentives to a deal er that nmakes the voluntary deci sion
to sell or sell exclusively an extended service contract, extended
mai nt enance plan or simlar product, including, but not limted to, gap
products offered, endorsed or sponsored by the franchisor, or

(B) requiring that a dealer that sells an extended service contract,
ext ended mai ntenance plan, or simlar product that is not offered,
endorsed or sponsored by the franchisor, disclose to the consuner the
di scl osures required under section seven thousand ni ne hundred five of
the insurance | aw, and a separate statenent, acknow edged by the
consuner, that the extended service contract, extended mai ntenance pl an
or simlar product is not offered, endorsed or sponsored by the
franchisor, if that is the case.

2. It shall be unlawful for any franchisor, notw thstanding the terns
of any franchi se contract:

(a) To refuse to deliver in reasonable quantity and within a
reasonable tine after receipt of a dealer's order to any franchised
not or vehicl e deal er any vehicle covered by such franchise which is
publicly advertised by such franchisor to be available for immed ate
delivery. Provided, however, the failure to deliver any notor vehicle
shal |l not be considered a violation of this article if such failure be
due to acts of God, work stoppages or delays due to strikes or | abor
difficulties, freight enbargoes, shortage of nmaterials, a |ack of
manuf acturi ng capacity or other causes over which the franchi sor shal
have no contr ol

(b) To directly or indirectly coerce or attenpt to coerce any
franchi sed notor vehicle dealer to enter into any agreenent with such
franchi sor or officer, agent or other representative thereof, or to do
any other act prejudicial to the nonetary interests or property rights
of said dealer by threatening to term nate said deal er. Provided,



however, that good faith notice to any franchi sed notor vehicle dealer
of said dealer's violation of any ternms or provisions of such franchise
shall not constitute a violation of this article.

(c) (1) To condition the renewal or extension of a franchise on a
franchi sed notor vehicle dealer's substantial renovation of the dealer's
pl ace of business or on the construction, purchase, acquisition or
rental of a new place of business by the franchi sed notor vehicle dealer
unl ess the franchi sor has advi sed the franchi sed notor vehicle dealer in
witing of its intent to inpose such a condition within a reasonabl e
time prior to the effective date of the proposed date of renewal or
extension (but in no case |less than one hundred ei ghty days) and
provi ded the franchi sor denonstrates the need for such change in the
pl ace of business and the reasonabl eness of such denmand in view of the
need to service the public and the econonmi c conditions existing in the
autonobil e industry at the time such action would be required of the
franchi sed notor vehicle dealer. As part of any such condition the
franchi sor shall agree, in witing, to supply the dealer with a
reasonabl e quantity and m x of additional new notor vehicles which, as
determ ned by a reasonabl e anal ysis of market conditions, are projected
to nmeet the sales |levels necessary to support the increased overhead
i ncurred by the franchised notor vehicle deal er by reason of such
renovati on, construction, purchase, acquisition or rental of a new place
of busi ness.

(2) To require a franchi sed notor vehicle deal er to purchase goods,
building materials, or services for the dealer's place of business,

i ncluding, but not limted to, office furniture, design features,
flooring, and wall coverings, froma vendor chosen by the franchisor if
goods, building materials, or services of substantially simlar quality
and design are avail able from other sources, provided, however, that the
goods or building materials are not subject to the franchisor's
intellectual property or trademark rights and the franchi sed notor
vehi cl e deal er has received the franchisor's approval, which approva
may not be unreasonably wi thheld. Nothing in this subdivision shall be
construed to allow a franchised notor vehicle dealer to inpair or
elimnate a franchisor's intellectual property or trademark rights and
trade dress usage guidelines, or to inpair other intellectual property
i nterests owned or controlled by the franchisor.



(3) Except as necessary to conply with a health or safety law, or to
conply with a technol ogy requirenent, which is necessary to sell or
service a notor vehicle that the franchised notor vehicle dealer is
aut hori zed or |icensed by the franchisor to sell or service, to require
a franchi sed notor vehicle dealer to construct a new dealer facility or
substantially alter or renodel an existing dealer facility before the
date that is ten years after the date the construction of the new deal er
facility or such alteration or renodeling at that |ocation was conpl eted
and shall continue with any successor owner provided such owner has been
desi gnat ed and approved by the franchisor in the franchi se agreenent,
and such construction, alteration or renodeling substantially conplied
with the franchisor's brand i mage standards or plans that the franchisor
provided at the tine the construction, alteration, or renodeling was
conpl et ed.

(i) As used in this subparagraph, "substantially alter"”:

(A) refers to an alteration that has a major inpact on the
architectural features, characteristics, or integrity of a structure or
| ot; and

(B) does not include routine naintenance, such as interior painting,
reasonably necessary to keep a dealership facility in attractive
condi ti on.

(ii) Nothing in this paragraph shall prohibit a franchisor from

(A) continuing a facility inprovenment programthat is in effect as of
the effective date of this paragraph with nore than one franchi sed notor
vehicle dealer in the state or to renewi ng or nodifying such progran or

(B) providing |lunp sumor regularly-schedul ed paynents to assist a
franchi sed notor vehicle dealer in making a facility inprovenent,

i ncludi ng construction, alteration or renodeling, or installing signage
or a franchisor imge el enent;

(C providing rei nbursenent to a franchi sed notor vehicle deal er on
reasonable, witten terns for a portion of the franchi sed notor vehicle
deal er's cost of making a facility inprovenent, including construction,
alteration or renodeling, the purchase of goods, building naterials or
services, or installing signage or a franchi sor inage el enent.

(4) To deny a franchised notor vehicle dealer a franchisor inmage
el enent paynent, incentive or allowance if the franchised notor vehicle
dealer, with the franchisor's approval, began construction, alterations



or renodeling intended to conply with the franchisor's inage el ement
program before the franchi sor substantially changed or term nated the
program prior to the program s schedul ed endi ng date provided the deal er
is otherwi se eligible for program paynents and provided that after such
substantial change or termi nation, the conpensation payable to the

deal er shall be Iimted to i mage el enent paynents, incentives or

al | ownances that the deal er woul d have earned through program s schedul ed
endi ng date, provided that the dealer conplies with all program

requi renents, and provided, further, that such program or paynents are
not ot herw se prohibited by |aw or regul ation.

(5) To require or attenpt to require a franchi sed notor vehicle deal er
to establish or maintain exclusive dealership facilities unless
justified by current and reasonably expected future econom c conditions
existing in the dealer's relevant narket area at the tinme the request
for exclusive facilities is nade; provided that the foregoing shall not
restrict the terns and conditions of any agreenent for which the deal er
has voluntarily accepted val uabl e consi derati on separate fromthe
franchi sed notor vehicle dealer's right to sell and service notor
vehicles for the franchisor. The fact that |ocal market share, facing
conpetitive brand deal ershi ps have exclusive dealership facilities shal
constitute evidence that current economc conditions may justify the
requi renent to establish and mai ntain exclusive dealership facilities.

(6) To require a site control provision regarding the dealer's place
of business to survive or continue after the term nation of such
dealer's franchise if the termnation is due to the discontinuation of
the |line-make that was the subject of the agreenent.

(d) (1) To term nate, cancel or refuse to renew the franchi se of any
franchi sed notor vehicle deal er except for due cause, regardl ess of the
terms of the franchise. A franchisor shall notify a franchi sed notor
vehicle dealer, in witing, of its intention to term nate, cancel or
refuse to renew the franchise of such dealer at |east ninety days before
the effective date thereof, stating the specific grounds for such
term nation, cancellation or refusal to renew. In no event shall the
term of any such franchise expire without the witten consent of the
franchi sed notor vehicle dealer involved prior to the expiration of at
| east ninety days followi ng such witten notice except as hereinafter
provi ded.



(2) A change in ownership of a manufacturer or distributor that
contenplates a continuation of that Iine nake in the state shall not
directly or indirectly, through actions of any parent of the
manuf acturer or distributor, subsidiary of the manufacturer or
distributor, or commobn entity cause a term nation, cancellation, or
nonrenewal of a deal er agreenment by a present or previous manufacturer
or distributor of an existing agreenent unless the manufacturer or
distributor offers the new vehicle deal er an agreenent substantially
simlar to that offered to other dealers of the sane |ine nake.

(3) The provisions of subparagraphs one and two of this paragraph
notwi t hstanding, a franchisor may termnate its franchise with a
franchi sed notor vehicle deal er upon at |east fifteen days witten
notice upon the occurrence of any of the following: (i) conviction of a
franchi sed notor vehicle dealer, or one of its principal owners, of a
felony or a crine punishable by inprisonnment which substantially
adversely affects the business of the franchisor, or (ii) the failure of
the franchi sed notor vehicle dealer to conduct its customary sal es and
service operations for a continuous period of seven busi ness days,
except for acts of God or circunstances beyond the direct control of the
franchi sed notor vehicle deal er or when any |icense required by the
franchi sed notor vehicle dealer is suspended for a period of thirty days
or less, or (iii) insolvency of the franchised notor vehicle deal er, or
filing of any petition by or against the franchised notor vehicle dealer
under any bankruptcy or receivership | aw.

(e) (1) Any franchised notor vehicle dealer who receives a witten
notice of termnation or a witten notice of a franchisor's demand t hat
the deal er substantially renovate an existing place of business, or buy,
construct or rent a new place of business as a condition of franchise
renewal or extension may have a review of the demand to change the pl ace
of business or the threatened term nation by instituting an action, as
provided in section four hundred sixty-nine of this article. If such
action is conmenced within four nonths of receipt of notice, such action
shall serve to stay, w thout bond, the proposed term nation or
renovati on or demand to change the place of business until the final
j udgnment has been rendered in an adjudi catory proceeding or action, as
provided in section four hundred sixty-nine of this article.

(2) The issues to be determned in an action conmenced pursuant to



subpar agr aph one of this paragraph are whether the franchisor's notice
of term nation was issued with due cause and in good faith. The burden
of proof shall be upon the franchisor to prove that due cause and good
faith exist. The franchisor shall also have the burden of proving that
all portions of its current or proposed sales and service requirenents
for the protesting franchi sed new notor vehicle deal er are reasonabl e.

The determ nation of due cause shall be that there exists a materi al
breach by a new notor vehicle deal er of a reasonable and necessary
provision of a franchise if the breach is not cured within a reasonable
time after witten notice of the breach has been received fromthe
manuf acturer or distributor.

(3) The franchisor shall provide notification in witing to the deal er
that the deal er has one hundred eighty days to correct deal er sal es and
service performance deficiencies or breaches and that the franchise is
subject to term nation under this section if the deal er does not correct
t hose deficiencies or breaches. If the termnation is based upon
performance of the dealer in sales and service then there shall be no
due cause if the deal er substantially conplies with the reasonabl e
per formance provisions of the franchise during such cure period and, no
due cause if the failure to denonstrate such substantial conpliance was
due to factors which were beyond the control of such deal er.

(f) To intentionally resort to or use any fal se or m sl eading
adverti senents.

(g) To sell or offer to sell any new notor vehicle to any franchised
notor vehicle dealer at a | ower actual price therefor than the actua
price offered to any other franchised notor vehicle dealer for the sane
nodel vehicle simlarly equipped or to utilize any device including, but
not limted to, sales pronotion plans or progranms which result in such
| esser actual price. Provided, however, the provisions of this paragraph
shall not apply to sales to a franchised notor vehicle dealer for: (i)
resale to any unit of governnment; or (ii) donation or use by said dealer
in a driver education program This paragraph shall not be construed to
prevent the offering of incentive prograns or other discounts provided
such incentives or discounts are reasonably available to all franchised
notor vehicle dealers in this state on a proportionately equal basis.

(h) To sell or offer to sell any new notor vehicle to any person,



except a distributor, at a | ower actual price therefor than the actual
price offered and charged to a franchi sed notor vehicle dealer for the
sanme nodel vehicle simlarly equipped or to utilize any device which
results in such | esser actual price.

(i) To sell or offer to sell parts and/or accessories to any
franchi sed notor vehicle dealer at a | ower actual price therefor than
the actual price offered to any other franchi sed notor vehicle dealer
for simlar parts and/or accessories for use in his own business.

Provi ded, however, that nothing herein contained shall be construed to
prevent a manufacturer or distributor, or any agent thereof, from
selling to a franchi sed notor vehicle deal er, who operates and serves as
a whol esal er of parts and accessories, such parts and accessories as nay
be ordered by such franchi sed notor vehicle dealer for resale to retai
outlets at a lower actual price than the actual price offered a

franchi sed notor vehicle deal er who does not operate or serve as a

whol esal er of parts and accessories. This paragraph shall not be
construed to prevent the offering of incentive prograns or other

di scounts provided the franchi sor denonstrates that such incentives or

di scounts are reasonably available to all franchised notor vehicle
dealers in the state on a proportionately equal basis.

(j) To prevent or attenpt to prevent, by contract or otherw se, any
franchi sed notor vehicle dealer fromchanging the capital structure of
its deal ership, or the nmeans by or through which it finances the
operation of its deal ership, or finances the acquisition or retention of
i nventory, provided the dealer at all tines neets any capital standards
agreed to between the deal er and the franchi sor and as applied by the
franchisor to all other conparable franchised notor vehicle deal ers of
the franchisor |ocated within the state.

(k) To unreasonably w thhold consent to the sale or transfer of an
interest, in whole or in part, to any other person or party by any
franchi sed notor vehicle deal er or any partner or stockhol der of any
franchi sed nmotor vehicle dealer. If such consent to sale or transfer
shall be wi thheld by the franchisor, the franchisor shall provide
specific reasons for its wthhol ding of consent within sixty days of
recei pt of the request for such consent provided such request is
acconpani ed by proper docunentation as may reasonably be required by the
franchi sor. Upon receipt of notice and reasons for the franchisor's



wi t hhol di ng of consent, the franchised notor vehicle dealer may within
one hundred twenty days have a review of the manufacturer's decision as
provided in section four hundred sixty-nine of this article.

(1) To require a franchi sed notor vehicle dealer to assent to a
rel ease, assignnent, novation, waiver or estoppel which would relieve
any person fromliability inposed under this article, provided that this
par agr aph shall not be construed to prevent a franchi sed notor vehicle
dealer fromentering into a valid rel ease or settlenent agreenent with a
franchi sor.

(m (1) To deny to the surviving spouse or heirs of an individual
franchi sed notor vehicle dealer or of a partner of an unincorporated
franchi sed notor vehicle deal er or of a stockhol der of a corporate
franchi sed notor vehicle dealer the right to succeed to the interest of
t he decedent in such franchi sed notor vehicle deal ership enterprise or
directly or indirectly to interfere with, hinder or prevent the
continuance of the business of the franchi sed notor vehicle deal er by
reason of such succession to the interest of the decedent. Provided,
however, that the continuation of the business of the franchi sed notor
vehi cl e deal er shall be conducted under conpetent nanagenent acceptabl e
to the franchi sor, whose acceptance shall not be unreasonably wi thhel d.

(2) Notwithstanding the foregoing, in the event the franchi sed notor
vehi cl e deal er and franchi sor have duly executed an agreenent concerning
succession rights prior to the individual dealer's, partner's or
stockhol der's death and if such agreenent has not been revoked by the
franchi sed notor vehicle deal er, such agreenent shall be observed, even
if it designates an individual other than the surviving spouse or heirs
of the decedent.

(n) To fail to indemify and hold harm ess its franchi sed notor
vehi cl e deal ers agai nst any | osses or damages including, but not limted
to, court costs and attorneys' fees arising out of actions, clainms or
proceedi ngs including, but not limted to, those based upon strict
liability, negligence, msrepresentation, warranty (expressed or
i nplied) or revocation as described in section 2-608 of the uniform
comerci al code, where the action, claimor proceeding directly rel ates
to the manufacture, assenbly or design of new notor vehicles, parts or
accessories or other functions of the franchisor including, wthout
limtation, the selection by the franchisor of parts or conponents for



the vehicle or any danages to nerchandi se or vehicles occurring in
transit where the carrier is designated by the franchisor,
notwi t hstanding the ternms of any franchise. If the action, claimor
proceedi ng i ncl udes i ndependent allegations against the franchi sed notor
vehi cl e deal er, the franchi sor shall bear only that portion of the
costs, fees and judgnment which is directly related to the nmanufacture,
assenbly or design of the vehicle, parts or accessories, or other
function of the franchi sor beyond the control of the franchi sed notor
vehi cl e deal er

(o) (1) Upon a termnation of a franchise by a franchisor or
franchi sed notor vehicle dealer under this article, to refuse to accept
a return of new and unused current nodel notor vehicle inventory which
has been acquired fromthe franchisor, new and unused noncurrent nodel
not or vehicle inventory which has been acquired fromthe franchisor
wi t hin one hundred eighty days of the effective date of the term nation;
supplies, parts, equipnent, signage, special tools, and furnishings
purchased fromthe franchisor or its approved sources. The obligation of
the franchisor, except with respect to signage shall be limted to the
repur chase of the above property which is unaltered and undamaged, in
good and useabl e condition, and, in the case of supplies, parts and
equi pnent to those itens which are currently listed in the franchisor's
supplies and parts list. In the case of signage, the franchisor shall be
obligated to repurchase any franchi sor required signage, purchased
within the five years preceding term nation and which is in good and
useabl e condition | ess depreciation as set forth in the Internal Revenue
Code of one-fifteenth of the initial cost per year starting the year
following the dealer's acquisition of the item Furthernore, the
obligation of the franchisor to repurchase supplies upon a term nation,
cancel l ati on or nonrenewal by a franchised notor vehicle dealer shall be
limted to supplies nmandated by the franchisor. Parts eligible for
repurchase shall include parts which have been renunbered in the current
parts |ist but which are identical in design and material to the
currently nunbered part. The return rights afforded the franchi sed notor
vehi cl e deal er under the provisions of the paragraph shall be in
addition to those, if any, provided in the franchise agreenent.

(2) The franchisor shall pay fair and reasonabl e conpensation for the
above descri bed property upon repurchase. In the case of new notor



vehi cl e inventory, accessories and parts, fair and reasonabl e
conpensation shall in no instance be |less than the net acquisition price
pai d by the franchi sed notor vehicle dealer to the franchisor or its
approved sources. Upon a term nation of a franchise by a franchi sor,
within thirty days of such term nation, the franchisor shall send to the
franchi sed notor vehicle deal er instructions on the nethodol ogy by which
the franchi sed notor vehicle deal er nmust ship the above descri bed
property to the franchisor; the franchisor shall then remt paynent for
such property to the franchised notor vehicle dealer within sixty days
after recei pt of such property.

(3) Upon a termnation of a franchise by a franchi sed notor vehicle
deal er where the franchise consists primarily of the distribution and
sal e of house coaches, the franchisor's repurchase obligations set forth
in this paragraph shall not apply.

(4) I'n addition to any other requirenents of this subdivision, in the
event a franchisor termnates a franchise due to termnation of a line
make, the franchi sor shall conpensate the dealer for any franchisor
required facility construction, alterations or renodeling, or
construction, alterations or renodeling required for participation in
any incentive progranms which were conpleted by the dealer within three
years of the date the franchi sor announced the term nation of the |ine
make. For the purposes of this section, conpletion shall be deenmed to
occur at the later of the franchisor's final approval of the
construction, alterations, or renodeling or the issuance of a
certificate of occupancy. The conpensation required under this section
shall be in an anobunt equal to the dealer's cost for the facility
upgrades | ess any assi stance provided to the dealer within three years
of the date the franchi sor announced the term nation of the |ine make by
t he manufacturer or distributor, and | ess the anount for depreciation as
set forth in Internal Revenue Code of one thirty-ninth of the total
initial cost of such construction, alterations, or renodeling per year
starting the year following the dealer's conpletion of the facility
construction, alterations, or renodeling.

(5) In addition to the requirenents of subparagraph four of this
paragraph, in the event a franchisor term nates a franchise due to a
termnation of a |ine make, the franchisor shall conpensate the deal er
in an anount equal to the anpbunt renmaining on the term nated dealer's



managenent conputer system | ease or contract, or one year of |ease
paynments, whichever is less if the deal er nanagenent conputer system
will no longer be utilized as a result of the term nation and the
franchi sor required the dealer to utilize the particul ar deal er
managenment conputer system

(p) To refuse to repurchase for cost, including transportation
charges, a new vehicle which has been substantially damaged by the
franchisor or its agent; or to sell or transfer to a franchi sed notor
vehi cl e deal er a new notor vehicle which has been subjected to repairs
with a retail value in excess of five percent of the | esser of the
manuf acturer's or distributor's suggested retail price where such
repairs are perforned after shipment fromthe franchisor including
damage to the vehicle while in transit wi thout so notifying the
franchi sed notor vehicle dealer to whom such new notor vehicle so
repaired is sold or transferred. Such notice shall be in witing, advise
of such repairs, and be provided prior to the recei pt of any paynent for
such notor vehicle. If the franchisor shall fail to provide such notice,
any franchi sed notor vehicle dealer suffering a | oss by reason of such
failure shall be entitled to reinmbursenent fromthe franchi sor who
failed to provide such notice.

(q) To provide directly or to grant to any person the right to perform
warranty or recall service on any new notor vehicle line other than a
house coach line but deny to said person the right to purchase the notor
vehicles of that line for resale to consuners in this state as new notor
vehi cl es provi ded, however, that this paragraph shall not prohibit a
franchi sor from

(1) authorizing warranty service by enpl oyees of a fleet operator or
governnental entity on owned vehicles; or

(2) authorizing such other persons to performwarranty service as the
franchi sor deens necessary to protect its interests as they may be
af fected by section one hundred ninety-eight-a of the general business
| aw.

A "fleet operator" shall be required to own for its own use or for the
use of others the m ni num nunber of vehicles of the current or preceding
nodel year nmanufactured or sold by the sanme franchi sor as determ ned by
t he standards of such franchi sor applied on a general and consi stent



basis to substantially all fleet operators. Notw thstanding the
precedi ng, a franchisor which withdraws fromthe United States market
shall continue to allowits former franchised notor vehicle dealers to
continue servicing and supplying parts, including service and parts
suppl i ed under the franchisor's warranty to vehicle owners, for a period
of at least five years after such withdrawal fromthe United States

mar ket .

(r) To establish or attenpt to establish the actual resale price for
any new notor vehicle, part or accessory charged by a franchi sed notor
vehicle dealer in the state, provided, however, nothing contained herein
shal | prohibit publication of reconmended resale prices or historical
i nformati on by a franchi sor.

(s) To grant a commission to any person other than a franchi sed notor
vehicle dealer within the state involved in the sale of a new notor
vehi cl e by such franchi sed notor vehicle dealer without said franchised
notor vehicle dealer's witten consent. This prohibition shall not apply
to sales incentive prograns for enployees of franchi sed notor vehicle
deal ers as long as the paynents are nade by the franchisor to such
enpl oyees and not charged to the deal er.

(t) To require or attenpt to require by the terns of the franchise
that any dispute arising out of or in connection with the
interpretation, perfornmance or nonperfornmance of the parties to the
franchise or in any way related to the franchi se be determ ned through
the application of any other state's | aws.

(u) To use any subsidiary corporation, affiliated corporation, captive
fi nance source or any other controlled corporation, partnership,
associ ation or person to acconplish what woul d ot herwi se be unl awf ul
conduct under this article on the part of the franchisor.

(v) To use a CSI (custoner satisfaction index) or other system
measuring a custonmer's degree of satisfaction with a franchi sed notor
vehi cl e dealer as a sale or service provider unless any such systemis
designed and inplenented in such a way that it is fair and equitable to
bot h the franchisor and the franchi sed notor vehicle dealer. In any
di spute between a franchisor and a franchi sed notor vehicle deal er the
party claimng the benefit of the systemas justification for acts in
relation to the franchise shall have the burden of denobnstrating the
fairness and equity of the systemboth in design and inplenmentation in



relation to the pending dispute. Upon request of any franchi sed notor
vehi cl e dealer, a franchisor shall disclose in witing to such dealer a
description of how that systemis designed and all relevant infornmation
pertaining to such dealer used in the application of that systemto such
deal er.

(w) To withhold froma franchi sed notor vehicle deal er a new notor
vehi cl e product of the same |ine make which the franchi sed notor vehicle
dealer is authorized to sell under its franchise. Provided that the
failure to deliver any notor vehicle shall not be considered to be a
violation of this article if such failure is due to an act of God, work
st oppages or delays due to strikes or labor difficulties, freight
enbar goes, shortages of materials, a |lack of nmanufacturing capacity, or
ot her causes over which the franchisor shall have no control. A
franchi sed nmotor vehicle dealer shall be entitled to sell and service
all the manufacturer's new notor vehicles which the franchi sed notor
vehicl e dealer is authorized to sell pursuant to the franchi se,
provi ded, however, a franchisor may i npose reasonable facility, capital,
training, tools and parts inventory requirenents as a condition to the
franchi sed notor vehicle deal er being pernmitted to sell such new notor
vehi cl e products. Conditions inposed by the franchi sor shall be
reasonably applied to all of its franchised notor vehicle deal ers.
Franchi sed notor vehicle dealers who are presently parties to a
franchise with the franchisor shall be offered the right to sell and
service any new notor vehicle product of the sane |ine make owned or
generally distributed by such franchisor's franchised notor vehicle
deal er within such franchi sed notor vehicle deal er's designated area of
responsi bility designated in the franchi se agreenent before any person
not a party to such a franchise for the sale of notor vehicles within
such area of responsibility is offered or granted a franchise to sel
such new notor vehicle product froma |location within such area of
responsibility.

(x) To require a franchi sed notor vehicle dealer to agree to a termor
condition in a franchise, or as a condition to the offer, grant or
renewal of the franchise, |ease or agreenent, which:

(1) unless preenpted by federal law, requires the franchi sed notor
vehicl e dealer to waive trial by jury in actions involving the
franchi sor; or



(2) unless preenpted by federal |aw, specifies the jurisdiction,
venues or tribunals in which disputes arising with respect to the
franchi se, |ease or agreenent shall or shall not be submtted for
resol ution or otherw se prohibits a franchi sed notor vehicle dealer from
bringing an action in a particular forum otherw se avail abl e.

(y) Subject to the provisions of paragraph (w) of this subdivision, to
sell or offer to sell or lease or offer to | ease a notor vehicl e other
than to a franchised notor vehicle dealer in this state; provided,
however, that this paragraph shall not apply to sales or |eases of new
not or vehicles nmade by a franchisor to its enployees, inmediate fanmly
menbers of enployees, retirees or inmediate fam |y nenbers of retirees
whi ch are hereby authorized notw thstandi ng the provisions of section
four hundred fifteen of this title. Nothing in this paragraph shal
prohibit a franchisor fromutilizing direct narketing designed to
generate |l eads via mail, phone, or any other nedium provided that |eads
devel oped thereby are referred to the franchi sed notor vehicle dealers
in this state and in proximty to the consumer pursuant to a fair and
equi tabl e system of allocating such | eads or to the franchi sed notor
vehi cl e deal er as specified by the consunmer. The provisions of this
par agraph shall not apply to franchisors of house coaches when the
franchi sor does not have any franchi sed house coach dealers in this
state.

(z) To refuse to allocate, sell, or deliver notor vehicles, to charge
back or w thhold paynents or other things of value for which the
franchisee is otherwise eligible, or to take or threaten to take any
adverse action against a franchised notor vehicle dealer, in connection
with or as a result of any new notor vehicle sold by the franchi sed
not or vehicl e deal er and subsequently exported, providing such deal er
can denonstrate that he exercised due diligence and that the sal e was
made in good faith including that the deal er did not know nor reasonably
shoul d have known of the purchaser's intention to export the notor
vehicle. A franchised notor vehicle deal er which causes a new notor
vehicle to be registered in this state or in a foreign state and causes
to be collected the appropriate sales and use tax, or that reasonably
relied on a franchisor to conplete a sale shall be presuned to have
exerci sed good faith and due diligence. Prior to taking an adverse
action, including a charge back, as a result of an export, a franchisor



shall provide witten notice to the franchi sed notor vehicle deal er of

t he adverse action, and, if a charge back, the specific anount of the
charge back, and the vehicle or vehicles at issue. A dealer shall not be
liable for the delivery of any vehicle sold through a franchisor's fl eet
program for any such delivery in which the sale or | ease was not
initiated or negotiated by the dealer and its function was to provide
delivery on behalf of the franchisor.

(aa) To: (1) sell directly to a franchised notor vehicle dealer or, to
or through a franchi sed notor vehicle dealer in which the franchisor
owns any interest or controls the nanagenent, directly or indirectly,
notor vehicles, parts, warranties, or services at a price that is | ower
than the price which the franchisor charges to all other franchised
not or vehicle deal ers; or

(2) sell directly to a consuner at retail new original equi pnent
manuf acturer's parts (OEM at a price that is |ower than the price which
t he franchi sor nakes avail able to franchi sed notor vehicle deal ers; or

(3) otherwi se provide a franchi sed notor vehicle dealer in which the
franchi sor owns any interest or controls the managenent, directly or
indirectly, goods or services at a price that is lower than the price
charged to all other franchised notor vehicle dealers.

(bb) On and after the effective date of this paragraph, to acquire any
interest in any additional notor vehicle dealer in this state, with the
exception of stock in a publicly held deal er when ownership i s passive
and for investnent purposes only; provided, however, that nothing in
t hi s paragraph shall prohibit a franchisor and its affiliates that own
an interest in a franchised notor vehicle deal ership that operates or is
approved to operate, within one hundred twenty days after the effective
date of this paragraph, fromselling or servicing a new |ine make of the
franchisor or its affiliates that was not distributed in this state as
of the effective date of this paragraph. Provided, further, that nothing
in this paragraph shall prohibit a franchisor fromacquiring any
interest in any franchi sed notor vehicle deal ership:

(1) when operating such franchise for a tenporary period, not to
exceed one year, during the transition fromone owner of the notor
vehi cl e deal ership to another, provided, however, that such tenporary
period may be extended once for an additional period not to exceed one
year for good cause. Provided that for franchisors of house coaches, the



period of tenporary ownership of a franchi sed house coach deal ership may
be extended in one year increnents for good cause shown, except that the
aggregate of such extensions shall not exceed five years; or

(2) when operating such franchise tenporarily under a plan with an
i ndependent individual who is obligated to make a significant investnent
in the dealership that is subject to | oss and has an ownership interest
or expects to acquire full ownership in a reasonabl e period under
reasonabl e ternms and conditions, provided that a reasonabl e period shal
be presunmed to not exceed ei ght years; provided, however, that the
exception provided in this subparagraph shall not apply to any
franchi sor, manufacturer, distributor, distributor branch or factory
branch that holds a certificate or registration pursuant to subparagraph
(iii) of paragraph f of subdivision seven of section four hundred
fifteen of this title.

(cc)(1l) To enter into a franchise establishing an additional new notor
vehi cl e deal er or relocating an existing new notor vehicle dealer into
the rel evant market area of an existing franchi se notor vehicle deal er
of the same |ine make unl ess the franchi sor provides notice pursuant to
the ternms of this subdivision. Al dealers that have a rel evant narket
area that enconpasses the proposed site shall be entitled to witten
notice, via certified mail return receipt requested, inform ng them of
t he proposed addition or relocation. Any new notor vehicle deal er may
institute an action as provided in section four hundred sixty-nine of
this article to protest the establishnent or relocation of the new notor
vehi cl e dealer follow ng recei pt of such notice, or follow ng the end of
any appeal procedure provided by the franchisor. In any action brought
by the deal er, the franchisor shall have the burden of proving that
t here exists good cause for any such addition or relocation. Institution
of an action pursuant to this subdivision shall serve to stay, wthout
bond, the proposed addition or relocation until a final judgnent has
been rendered in a proceeding or action as provided in section four
hundred sixty-nine of this article.

(2) This subdivision shall not apply to:

(i) the relocation or replacenent, other than a replacenent of a
deal er who has noved within such area, of an existing new notor vehicle
dealer within that dealer's own existing rel evant market area, provided
that the relocation not be to a site within the rel evant market area of



a licensed new notor vehicle dealer for the sane |ine nmake of notor
vehi cl e, unless such existing franchise was previously |located within
such new notor vehicle dealer's relevant nmarket area; or

(ii) the addition of a new notor vehicle deal er or the establishnent
of a replacenent new notor vehicle dealer, other than a replacenent of a
deal er who has noved within such area, at or within two mles of a
| ocation at which a fornmer |icensed new notor vehicle dealer for the
sanme |ine nake of new notor vehicle had ceased operating within the
previ ous two years; or

(iii) the relocation of an existing new notor vehicle dealer within
two mles of the existing site of the new notor vehicle dealership if
the franchi se has been operating on a regular basis fromthe existing
site for a mninmum of three years i medi ately preceding the rel ocati on;
or

(iv) the relocation of a new notor vehicle dealer of the sane |ine
make i f that dealer or replacenent dealer is noving further away froma
notor vehicle deal er of of the sane |ine nake.

(3) I'n determ ni ng whet her good cause has been established for not
entering into or relocating an additional new notor vehicle dealer for
the sane |line nmake, there shall be individual findings with respect to
the foll ow ng:

(i) the permanency of the investnent of both the existing and proposed
addi tional new notor vehicle deal ers;

(ii) growmth or decline in population, density of population, and new
car registrations in the area,;

(iii) effect on the consum ng public in the area,;

(iv) whether it is injurious or beneficial to the public welfare for
an additional new notor vehicle dealer to be established,

(v) whether the new notor vehicle dealers of the sane |ine make in
that area are providing adequate conpetition and conveni ent custoner
care for the notor vehicles of the sane |ine nake including the adequacy
of notor vehicle sales and service facilities, equipnent, supply of
notor vehicle parts, and qualified service personnel;

(vi) whether the establishment of an additional new notor vehicle
deal er or relocation of an existing new notor vehicle dealer in the
rel evant nmarket area would increase conpetition in a nanner beneficial
to the long-termpublic interest;



(vii) the effect on the deal er that proposed to relocate; and

(viii) any other factor which may be deened material by the finder of
fact to the unique facts and circunstances presented.

(dd) To unreasonably prevent or refuse to approve the relocation of a
deal ership to another site within that deal ership's rel evant market
area. The deal ership nust provide prior witten notice providing the
address of the proposed new | ocation and a site plan of the proposed
facility. The franchisor must, within sixty days of receipt of such
i nformati on, grant or deny the dealer's relocation request. Failure to
tinmely deny the request shall be deened consent to the relocation.

(ee) To fail to reinburse a dealer in full for the actual cost of
provi ding a | oaner vehicle to any customer who is having a vehicle
serviced at the dealership if the provision of such a | oaner vehicle is
required by the franchisor. For the purposes of this paragraph, actual
cost shall not exceed the average cost in the dealer's region for the
rental of a substantially simlar nmake and nodel as the vehicle being
servi ced.

(ff)(1) To nodify the franchise of any franchi sed notor vehicle deal er
unl ess the franchisor notifies the franchi sed notor vehicle dealer, in
witing, of its intention to nodify the franchi se of such deal er at
| east ninety days before the effective date thereof, stating the
speci fic grounds for such nodification.

(2) For purposes of this paragraph, the term"nodify" or
"nodi fication" nmeans any change or replacenent of any franchise if such
change or replacenent may substantially and adversely affect the new
notor vehicle dealer's rights, obligations, investnment or return on
i nvest nent .

(3) If any franchi sed notor vehicle dealer who receives a witten
notice of nodification institutes an action within one hundred twenty
days of receipt of such notice as provided in section four hundred
sixty-nine of this article to have a review of the threatened
nodi fication, such action shall serve to stay, w thout bond, the
proposed nodification until a final judgnent has been rendered in an
adj udi catory proceedi ng or action as provided in section four hundred
sixty-nine of this article. A nodification is deened unfair if it is not
undertaken in good faith; is not undertaken for good cause; or would
adversely and substantially alter the rights, obligations, investnent or



return on investnent of the franchised notor vehicle deal er under an
exi sting franchi se agreenent. In any action brought by the dealer, the
franchi sor shall have the burden of proving that such nodification is
fair and not prohibited.

(gg) To use an unreasonable, arbitrary or unfair sales or other
performance standard in determ ning a franchised notor vehicle dealer's
conpliance with a franchi se agreenent. Before applying any sal es,
service or other performance standard to a franchised notor vehicle
deal er, a franchisor shall comunicate the performance standard in
witing in a clear and conci se manner.

(hh) To require that a franchised notor vehicle dealer contribute
nonetarily to any program or pronotion wi thout first receiving the
written consent of the franchi sed notor vehicle dealer to participate in
such program or pronotion. For purposes of this paragraph, the witten
consent specific to the particular programor pronotion nust be
execut ed, by nmeans of handwitten, typed or electronic signhature, within
sixty days prior to the start of the particular program or pronotion,
provi ded, however, that consent shall not be required to continue
participation in a programor pronotion to which the deal er has given
witten consent to renewal, and provided further, that the deal er shal
be able to term nate such renewal upon reasonable witten notice within
thirty days following the start or renewal of the program or pronotion.

(ii) To allocate new notor vehicles to a franchi sed notor vehicle
deal er based on a programthat differentiates between vehicle sales by a
franchi sed notor vehicle dealer within a territory or geographic area
assigned to such deal er and vehicle sales outside of such territory or
geogr aphi c area.

(jj) To utilize a discrimnatory, unreasonable, arbitrary or unfair
system of allocation of new notor vehicle inventory. A franchisor shal
comunicate its systemof allocation in witing in a clear and conci se
manner to all sane |ine-make dealers located in this state.

(kk) To refuse to disclose to any franchi sed notor vehicle dealer the
manner and node of distribution of vehicles in the franchi sed notor
vehicle dealer's line make within the state, and an expl anation of the
al l ocati on system including the nmethodol ogy used, in a clear and
conprehensi bl e form



2-a. On and after the effective date of this subdivision, if a
franchi sor notifies a franchi sed notor vehicle dealer, in witing, of
its decision to nonitor the continued viability of the deal ership, the
franchi sor shall include in such notice the specific reasons upon which
the franchisor's decision is based.

2-b. It shall be unlawful for any franchisor to provide financial
i nformati on particular to a franchi sed notor vehicle dealer, including
but not limted to, selling prices and sales margins, that has been
col l ected from such franchi sed notor vehicle dealer to any other
franchi sed notor vehicle dealer including a franchi sed notor vehicle
deal er in which the franchi sor owns any interest or controls, directly
or indirectly, the managenent thereof. Nothing contained in this
subdi vi sion shall be deened to prevent any franchisor fromcollecting
and distributing any such financial information in an aggregate nmanner
provi ded that the information from any notor vehicle deal er has been
conbined with the information fromone or nore franchi sed notor vehicle
deal ers such that the financial information froma particular dealer is
no |l onger identifiable to such dealer.

3. In any action or proceeding instituted pursuant to the provisions
of this section, there shall be available to the franchisor all of the
def enses provided for under section thirteen-b of title fifteen, United
St ates code, known as the Robi nson-Pat man Act.



