8§ 1194-a. Driving after having consuned al cohol; under twenty-one;
procedure. 1. Chenmical test report and hearing. (a) Wenever a chem ca
test of the breath, blood, urine or saliva of an operator who i s under
the age of twenty-one indicates that such person has operated a notor
vehicle in violation of section eleven hundred ninety-two-a of this
article, and such person is not charged with violating any subdi vi sion
of section el even hundred ninety-two arising out of the sane incident,
the police officer who adm nistered the test shall forward a report of
the results of such test to the departnment within twenty-four hours of
the tinme when such results are available in a manner prescribed by the
commi ssi oner, and the operator shall be given a hearing notice as
provi ded in subdivision one-a of this section, to appear before a
hearing officer in the county where the chem cal test was adm ni stered,
or in an adjoining county under such circunstances as prescribed by the
commi ssioner, on a date to be established in accordance with a schedul e
promul gated by the comm ssioner. Such hearing shall occur within thirty
days of, but not less than forty-eight hours from the date that the
chemi cal test was adm ni stered, provided, however, where the
commi ssi oner determ nes, based upon the availability of hearing officers
and the anticipated volune of hearings at a particular |ocation, that
t he scheduling of such hearing within thirty days would inpair the
tinmely scheduling or conducting of other hearings pursuant to this
chapter, such hearing shall be schedul ed at the next hearing date for
such particular | ocation. Wien providing the operator with such hearing
notice, the police officer shall also give to the operator, and shall,
prior to the commencenent of the hearing, provide to the departnent,
copies of the followi ng reports, docunents and nmaterials: any witten
report or docunent, or portion thereof, concerning a physical
exanmi nation, a scientific test or experinment, including the nost recent
record of inspection, or calibration or repair of nachines or
instruments utilized to performsuch scientific tests or experinments and
the certification certificate, if any, held by the operator of the
machi ne or instrument, which tests or exam nations were made by or at
the request or direction of a public servant engaged in | aw enforcenent
activity. The report of the police officer shall be verified by having
the report sworn to, or by affixing to such report a formnotice that
fal se statenments nade therein are puni shable as a class A m sdeneanor



pursuant to section 210.45 of the penal |aw and such formnotice
together with the subscription of the deponent shall constitute
verification of the report.

(b) Every person under the age of twenty-one who is alleged to have
operated a notor vehicle after having consuned al cohol as set forth in
section el even hundred ninety-two-a of this article, and who is not
charged with violating any subdivision of section el even hundred
ninety-two of this article arising out of the sane incident, is entitled
to a hearing before a hearing officer in accordance with the provisions
of this section. Unless otherw se provided by law, the |license or permt
to drive or any non-resident operating privilege of such person shal
not be suspended or revoked prior to the schedul ed date for such
heari ng.

(i) The hearing shall be limted to the followi ng issues: (1) did
such person operate the notor vehicle; (2) was a valid request to subnit
to a chemcal test nade by the police officer in accordance with the
provi sions of section eleven hundred ninety-four of this article; (3)
was such person |less than twenty-one years of age at the tine of
operation of the notor vehicle; (4) was the chem cal test properly
adm ni stered in accordance with the provisions of section eleven hundred
ninety-four of this article; (5) did the test find that such person had
driven after having consuned al cohol as defined in section el even
hundred ninety-two-a of this article; and (6) did the police officer
make a | awful stop of such person. The burden of proof shall be on the
police officer to prove each of these issues by clear and convi ncing
evi dence.

(ii) Every person who is entitled to a hearing pursuant to this
subdi vision has the right to be present at the hearing; the right to be
represented by attorney, or in the hearing officer's discretion, by any
ot her person the operator chooses; the right to receive and review
di scovery materials as provided in this subdivision; the right not to
testify; the right to present evidence and witnesses in his own behalf,
the right to cross exam ne adverse wi tnesses, and the right to appeal
froman adverse determnation in accordance with article three-A of this
chapter. Any person representing the operator nust conformto the
st andards of conduct required of attorneys appearing before state
courts, and failure to conformto these standards will be grounds for



declining to permt his continued appearance in the hearing.

(iii) Hearings conducted pursuant to this subdivision shall be in
accordance with this subdivision and with the provisions applicable to
the adjudication of traffic infractions pursuant to the foll ow ng
provi sions of part 124 of title fifteen of the codes, rules and
regul ati ons of the state of New York: paragraph (b) of section 124.1
regardi ng the opening statenent; paragraph (b) of section 124.2
regarding the right to representation and to remain silent and
par agraphs (a) through (e) of section 124.4 regardi ng the conduct of the
heari ng, procedure and recusal; provided, however, that nothing
contained in this subparagraph shall be deened to preclude a hearing
of ficer fromchanging the order of a hearing conducted pursuant to this
subdi vi sion as justice nay require and for good cause shown.

(iv) The rules governing receipt of evidence in a court of |aw shal
not apply in a hearing conducted pursuant to this subdivision except as
fol | ows:

(1) on the nmerits of the charge, and whether or not a party objects,
the hearing officer shall exclude from consideration the follow ng: a
privil eged conmuni cation; evidence which, for constitutional reasons,
woul d not be admissible in a court of |aw, evidence of prior m sconduct,
i nconpet ency or illness, except where such evidence woul d be adm ssible
in a court of |law, evidence which is irrelevant or inmaterial;

(2) no negative inference shall be drawn fromthe operator's
exercising the right not to testify.

(v) If, after such hearing, the hearing officer, acting on behal f of
t he commi ssioner, finds all of the issues set forth in this subdivision
in the affirmative, the hearing officer shall suspend or revoke the
license or permt to drive or non-resident operating privilege of such
person in accordance with the time periods set forth in subdivision two
of section el even hundred ninety-three of this article. If, after such
hearing, the hearing officer, acting on behalf of the comm ssioner,
finds any of said issues in the negative, the hearing officer must find
that the operator did not drive after having consuned al cohol.

(vi) A person who has had a license or permt to drive or non-resident
operating privilege suspended or revoked pursuant to the provisions of
this section may appeal the finding of the hearing officer in accordance
with the provisions of article three-A of this chapter.



(c) Unless an adjournnment of the hearing date has been granted, upon
the operator's failure to appear for a schedul ed hearing, the
commi ssi oner shall suspend the license or pernmit to drive or
non-resi dent operating privilege until the operator petitions the
commi ssi oner and a reschedul ed hearing is conducted, provided, however,
t he conm ssioner shall restore such person's license or permt to drive
or non-resident operating privilege if such reschedul ed hearing is
adj ourned at the request of a person other than the operator. Requests
for adjournnments shall be nade and determ ned in accordance with
regul ati ons pronul gated by the conmi ssioner. |If such a request by the
operator for an adjournnent is granted, the comm ssioner shall notify
t he operator of the reschedul ed hearing, which shall be schedul ed for
the next hearing date. If a second or subsequent request by the operator
for an adjournment is granted, the operator's license or permt to drive
or non-resident operating privilege nay be suspended pendi ng the hearing
at the time such adjournnment is granted; provided, however, that the
records of the departnment or the evidence already admtted furnishes
reasonabl e grounds to believe such suspension is necessary to prevent
continuing violations or a substantial traffic safety hazard; and
provi ded further, that such hearing shall be schedul ed for the next
heari ng date.

If a police officer does not appear for a hearing, the hearing officer
shall have the authority to dism ss the charge. Any person may wai ve the
right to a hearing under this subdivision, in a formand nmanner
prescri bed by the conm ssioner, and may enter an adm ssion of guilt, in
person or by nmail, to the charge of operating a notor vehicle in
violation of section eleven hundred ninety-two-a of this article. Such
adm ssion of guilt shall have the sane force and effect as a finding of
guilt entered followi ng a hearing conducted pursuant to this
subdi vi si on.

1l-a. Hearing notice. The hearing notice issued to an operator pursuant
to subdivision one of this section shall be in a formas prescribed by
the conmi ssioner. In addition to containing information concerning the
time, date and | ocation of the hearing, and such other information as
t he conm ssioner deens appropriate, such hearing notice shall also



contain the following infornmation: the date, tine and place of the

of fense charged; the procedures for requesting an adjournnment of a
schedul ed hearing as provided in this section, the operator's right to a
heari ng conducted pursuant to this section and the right to waive such
hearing and plead guilty, either in person or by mail, to the offense
char ged.

2. Cvil penalty. Unless otherw se provided, any person whose |icense,
permt to drive, or any non-resident operating privilege is suspended or
revoked pursuant to the provisions of this section shall also be liable
for a civil penalty in the anount of one hundred twenty-five dollars,
whi ch shall be distributed in accordance with the provisions of
subdi vi si on nine of section eighteen hundred three of this chapter.

3. Refusal report and hearing. (a) Any person under the age of
twenty-one who i s suspected of operating a notor vehicle after having
consuned al cohol in violation of section el even hundred ninety-two-a of
this chapter, and who is not charged with violating any subdivision of
section el even hundred ninety-two of this article arising out of the
same incident, and who has been requested to submit to a chem cal test
pursuant to paragraph (a) of subdivision two of section el even hundred
ninety-four of this article and after having been inforned that his
| icense or permit to drive and any non-resident operating privilege
shall be revoked for refusal to submt to such chem cal test or any
portion thereof, whether or not there is a finding of driving after
havi ng consuned al cohol, and such person refuses to subnmit to such
chem cal test or any portion thereof, shall be entitled to a hearing in
accordance with a schedul e pronul gated by the comm ssioner, and such
hearing shall occur within thirty days of, but not |ess than forty-eight
hours from the date of such refusal, provided, however, where the
commi ssi oner determ nes, based upon the availability of hearing officers
and the anticipated volune of hearings at a particular |ocation, that
t he scheduling of such hearing within thirty days would inpair the
tinmely scheduling or conducting of other hearings pursuant to this
chapter, such hearing shall be schedul ed at the next hearing date for
such particul ar | ocation.

(b) Unless an adjournnment of the hearing date has been granted, upon



the operator's failure to appear for a schedul ed hearing, the
commi ssi oner shall suspend the license or pernmit to drive or

non-resi dent operating privilege until the operator petitions the
commi ssi oner and a reschedul ed hearing is conducted, provided, however,
t he conm ssioner shall restore such person's license or permt to drive
or non-resident operating privilege if such reschedul ed hearing is

adj ourned at the request of a person other than the operator. Requests
for adjournnments shall be nade and determ ned in accordance with
regul ati ons pronul gated by the conmi ssioner. |If such a request by the
operator for an adjournnent is granted, the comm ssioner shall notify

t he operator of the reschedul ed hearing, which shall be schedul ed for
the next hearing date. If a second or subsequent request by the operator
for an adjournment is granted, the operator's license or permt to drive
or non-resident operating privilege nay be suspended pendi ng the hearing
at the time such adjournnment is granted; provided, however, that the
records of the departnment or the evidence already admtted furnishes
reasonabl e grounds to believe such suspension is necessary to prevent
continuing violations or a substantial traffic safety hazard; and

provi ded further, that such hearing shall be schedul ed for the next
heari ng date.

If a police officer does not appear for a hearing, the hearing officer
shall have the authority to dism ss the charge. Any person may wai ve the
right to a hearing under this subdivision.

(c) The hearing on the refusal to submt to a chem cal test pursuant
to this subdivision shall be limted to the followi ng issues: (1) was a
valid request to submt to a chemcal test nade by the police officer in
accordance with the provisions of section el even hundred ninety-four of
this article; (2) was such person given sufficient warning, in clear or
unequi vocal |anguage, prior to such refusal that such refusal to submt
to such chem cal test or any portion thereof, would result in the
revocati on of such person's license or pernmt to drive or nonresident
operating privilege, whether or not such person is found to have
operated a notor vehicle after having consuned al cohol; (3) did such
person refuse to submt to such chem cal test or any portion thereof;

(4) did such person operate the notor vehicle; (5) was such person | ess
than twenty-one years of age at the tinme of operation of the notor



vehicle; (6) did the police officer make a | awful stop of such person.
|f, after such hearing, the hearing officer, acting on behalf of the
commi ssioner, finds on any one said issue in the negative, the hearing
of ficer shall not revoke the operator's license or pernmt to drive or

non-resi dent operating privilege and shall inmediately term nate any
out st andi ng suspension of the operator's |license, permt to drive or
non-resi dent operating privilege arising fromsuch refusal. |If, after

such hearing, the hearing officer, acting on behalf of the conm ssioner,
finds all of the issues in the affirmative, such hearing officer shal

i medi ately revoke the license or permt to drive or any non-resident
operating privilege in accordance with the provisions of paragraph (d)
of subdivision two of section el even hundred ninety-four of this
article. A person who has had a |icense or permt to drive or

non-resi dent operating privilege suspended or revoked pursuant to the
provi sions of this section may appeal the findings of the hearing
officer in accordance with the provisions of article three-A of this
chapter.



