§ 1192. Operating a notor vehicle while under the influence of alcohol
or drugs. 1. Driving while ability inpaired. No person shall operate a
notor vehicle while the person's ability to operate such notor vehicle
is inpaired by the consunption of al cohol.

2. Driving while intoxicated; per se. No person shall operate a notor
vehi cl e while such person has .08 of one per centum or nore by wei ght of
al cohol in the person's blood as shown by chenical analysis of such
person's bl ood, breath, urine or saliva, made pursuant to the provisions
of section el even hundred ninety-four of this article.

2-a. Aggravated driving while intoxicated. (a) Per se. No person shal
operate a notor vehicle while such person has .18 of one per centum or
nore by wei ght of al cohol in such person's blood as shown by chem cal
anal ysis of such person's blood, breath, urine or saliva made pursuant
to the provisions of section el even hundred ninety-four of this article.

(b) Wth a child. No person shall operate a notor vehicle in violation
of subdivision two, three, four or four-a of this section while a child
who is fifteen years of age or less is a passenger in such notor
vehi cl e.

3. Driving while intoxicated. No person shall operate a notor vehicle
while in an intoxicated condition.

4. Driving while ability inpaired by drugs. No person shall operate a
notor vehicle while the person's ability to operate such a notor vehicle
is inpaired by the use of a drug as defined in this chapter.

4-a. Driving while ability inpaired by the conbi ned influence of drugs
or of al cohol and any drug or drugs. No person shall operate a notor
vehicle while the person's ability to operate such notor vehicle is
i rpai red by the conbi ned influence of drugs or of alcohol and any drug
or drugs.

5. Commercial notor vehicles: per se - level I. Notw thstanding the
provi sions of section eleven hundred ninety-five of this article, no
person shall operate a comrercial notor vehicle while such person has



.. 04 of one per centumor nore but not nore than .06 of one per centum by
wei ght of al cohol in the person's blood as shown by chenical anal ysis of
such person's blood, breath, urine or saliva, made pursuant to the

provi sions of section eleven hundred ninety-four of this article;

provi ded, however, nothing contained in this subdivision shall prohibit
the inmposition of a charge of a violation of subdivision one of this
section, or of section eleven hundred ninety-two-a of this article where
a person under the age of twenty-one operates a comrercial notor vehicle
where a chem cal anal ysis of such person's bl ood, breath, urine, or
saliva, made pursuant to the provisions of section el even hundred
ninety-four of this article, indicates that such operator has .02 of one
per centum or nore but |less than .04 of one per centum by wei ght of

al cohol in such operator's bl ood.

6. Conmercial notor vehicles; per se - level Il. Notw thstanding the
provi sions of section eleven hundred ninety-five of this article, no
person shall operate a comrercial notor vehicle while such person has
nore than .06 of one per centum but |ess than .08 of one per centum by
wei ght of al cohol in the person's blood as shown by chenical anal ysis of
such person's blood, breath, urine or saliva, made pursuant to the
provi sions of section eleven hundred ninety-four of this article;
provi ded, however, nothing contained in this subdivision shall prohibit
the inmposition of a charge of a violation of subdivision one of this
secti on.

7. \Where applicable. The provisions of this section shall apply upon
publ i ¢ hi ghways, private roads open to notor vehicle traffic and any
ot her parking lot. For the purposes of this section "parking |lot" shal
nmean any area or areas of private property, including a driveway, near
or contiguous to and provided in connection with prem ses and used as a
nmeans of access to and egress froma public highway to such prem ses and
having a capacity for the parking of four or nore notor vehicles. The
provi sions of this section shall not apply to any area or areas of
private property conprising all or part of property on which is situated
a one or two famly residence.

8. Effect of prior out-of-state conviction. A prior out-of-state



conviction for operating a notor vehicle while under the influence of

al cohol or drugs shall be deened to be a prior conviction of a violation
of this section for purposes of determ ning penalties inposed under this
section or for purposes of any adm nistrative action required to be

t aken pursuant to subdivision two of section el even hundred ninety-three
of this article; provided, however, that such conduct, had it occurred
in this state, would have constituted a m sdeneanor or felony violation
of any of the provisions of this section. Provided, however, that if
such conduct, had it occurred in this state, would have constituted a
violation of any provisions of this section which are not m sdeneanor or
fel ony of fenses, then such conduct shall be deened to be a prior
conviction of a violation of subdivision one of this section for

pur poses of determ ning penalties inposed under this section or for

pur poses of any adm nistrative action required to be taken pursuant to
subdi vi sion two of section el even hundred ninety-three of this article.

8-a. Effect of prior finding of having consunmed al cohol. A prior
finding that a person under the age of twenty-one has operated a notor
vehi cl e after having consuned al cohol pursuant to section el even hundred
ninety-four-a of this article shall have the sanme effect as a prior
conviction of a violation of subdivision one of this section solely for
t he purpose of determning the length of any |icense suspension or
revocation required to be inposed under any provision of this article,
provi ded that the subsequent offense is committed prior to the
expiration of the retention period for such prior offense or offenses
set forth in paragraph (k) of subdivision one of section two hundred one
of this chapter

9. Conviction of a different charge. A driver may be convicted of a
viol ati on of subdivision one, two or three of this section,
notwi t hstanding that the charge laid before the court alleged a
vi ol ati on of subdivision two or three of this section, and regardl ess of
whet her or not such conviction is based on a plea of guilty.

10. Plea bargain limtations. (a) (i) In any case wherein the charge
| ai d before the court alleges a violation of subdivision two, three,
four or four-a of this section, any plea of guilty thereafter entered in



satisfaction of such charge nust include at |east a plea of guilty to
the violation of the provisions of one of the subdivisions of this
section, other than subdivision five or six, and no other disposition by
plea of guilty to any other charge in satisfaction of such charge shal
be aut hori zed; provided, however, if the district attorney, upon
reviewi ng the avail abl e evi dence, determ nes that the charge of a
violation of this section is not warranted, such district attorney may
consent, and the court nay allow a disposition by plea of guilty to

anot her charge in satisfaction of such charge; provided, however, in al
such cases, the court shall set forth upon the record the basis for such
di sposition.

(ii) I'n any case wherein the charge |laid before the court alleges a
viol ation of subdivision two, three, four or four-a of this section, no
plea of guilty to subdivision one of this section shall be accepted by
the court unless such plea includes as a condition thereof the
requi renent that the defendant attend and conplete the al cohol and drug
rehabilitation program established pursuant to section el even hundred
ninety-six of this article, including any assessnent and treat nent
required thereby; provided, however, that such requirenment nay be wai ved
by the court upon application of the district attorney or the defendant
denonstrating that the defendant, as a condition of the plea, has been
required to enter into and conpl ete an al cohol or drug treatnment program
prescri bed pursuant to an al cohol or substance abuse screening or
assessnent conducted pursuant to section el even hundred ninety-eight-a
of this article or for other good cause shown. The provisions of this
subpar agraph shall apply, notw thstanding any bars to participation in
t he al cohol and drug rehabilitation programset forth in section el even
hundred ninety-six of this article; provided, however, that nothing in
t hi s paragraph shall authorize the issuance of a conditional |icense
unl ess ot herw se authorized by | aw

(iii) I'n any case wherein the charge laid before the court alleges a
vi ol ati on of subdivision one of this section and the operator was under
the age of twenty-one at the tinme of such violation, any plea of guilty
thereafter entered in satisfaction of such charge nust include at |east
a plea of guilty to the violation of such subdivision; provided,
however, such charge may instead be satisfied as provided in paragraph
(c) of this subdivision, and, provided further that, if the district



attorney, upon review ng the avail abl e evidence, determ nes that the
charge of a violation of subdivision one of this section is not

war rant ed, such district attorney may consent, and the court may allow a
di sposition by plea of guilty to another charge in satisfaction of such
charge; provided, however, in all such cases, the court shall set forth
upon the record the basis for such disposition.

(b) I'n any case wherein the charge |laid before the court alleges a
vi ol ati on of subdivision one or six of this section while operating a
comercial notor vehicle, any plea of guilty thereafter entered in
satisfaction of such charge nust include at |east a plea of guilty to
the violation of the provisions of one of the subdivisions of this
section and no other disposition by plea of guilty to any other charge
in satisfaction of such charge shall be authorized; provided, however,
if the district attorney upon review ng the avail abl e evi dence
determ nes that the charge of a violation of this section is not
war rant ed, he may consent, and the court may allow, a disposition by
plea of guilty to another charge is satisfaction of such charge.

(c) Except as provided in paragraph (b) of this subdivision, in any
case wherein the charge laid before the court alleges a violation of
subdi vi sion one of this section by a person who was under the age of
twenty-one at the tinme of conm ssion of the offense, the court, with the
consent of both parties, nmay allow the satisfaction of such charge by
t he defendant's agreenent to be subject to action by the comm ssioner
pursuant to section eleven hundred ninety-four-a of this article. In any
such case, the defendant shall waive the right to a hearing under
section el even hundred ninety-four-a of this article and such wai ver
shall have the sane force and effect as a finding of a violation of
section el even hundred ninety-two-a of this article entered after a
heari ng conducted pursuant to such section el even hundred ninety-four-a.
The defendant shall execute such waiver in open court, and, if
represented by counsel, in the presence of his attorney, on a formto be
provi ded by the conm ssioner, which shall be forwarded by the court to
t he conm ssioner within ninety-six hours. To be valid, such formshall,
at a mnimum contain clear and conspi cuous | anguage advi sing the
defendant that a duly executed waiver: (i) has the same force and effect
as aguilty finding following a hearing pursuant to section el even
hundred ninety-four-a of this article; (ii) shall subject the defendant



to the inposition of sanctions pursuant to such section el even hundred
ninety-four-a; and (iii) may subject the defendant to increased
sanctions upon a subsequent violation of this section or section el even
hundred ninety-two-a of this article. Upon receipt of a duly executed
wai ver pursuant to this paragraph, the comm ssioner shall take such

adm ni strative action and i npose such sanctions as may be required by
section el even hundred ninety-four-a of this article.

(d) I'n any case wherein the charge laid before the court alleges a
viol ati on of subdivision tw-a of this section, any plea of guilty
thereafter entered in satisfaction of such charge nust include at |east
a plea of guilty to the violation of the provisions of subdivision two,
two-a or three of this section, and no other disposition by plea of
guilty to any other charge in satisfaction of such charge shall be
aut hori zed; provided, however, if the district attorney, upon review ng
t he avail abl e evi dence, determ nes that the charge of a violation of
this section is not warranted, such district attorney nay consent and
the court nmay allow a disposition by plea of guilty to another charge in
satisfaction of such charge, provided, however, in all such cases, the
court shall set forth upon the record the basis for such disposition.
Provi ded, further, however, that no such plea shall be accepted by the
court unless such plea includes as a condition thereof the requirenent
that the defendant attend and conplete the al cohol and drug
rehabilitation program established pursuant to section el even hundred
ninety-six of this article, including any assessnent and treat nent
required thereby; provided, however, that such requirenment nay be wai ved
by the court upon application of the district attorney or the defendant
denonstrating that the defendant, as a condition of the plea, has been
required to enter into and conpl ete an al cohol or drug treatnment program
prescri bed pursuant to an al cohol or substance abuse screening or
assessnent conducted pursuant to section el even hundred ninety-eight-a
of this article or for other good cause shown. The provisions of this
par agraph shall apply, notw thstanding any bars to participation in the
al cohol and drug rehabilitation programset forth in section el even
hundred ninety-six of this article; provided, however, that nothing in
t hi s paragraph shall authorize the issuance of a conditional |icense
unl ess ot herw se authorized by | aw



11. No person other than an operator of a conmercial notor vehicle my
be charged with or convicted of a violation of subdivision five or six
of this section.

12. Driving while intoxicated or while ability inpaired by
drugs--serious physical injury or death or child in the vehicle. (a) In
every case where a person is charged with a violation of subdivision
two, two-a, three, four or four-a of this section, the | aw enforcenent
of ficer alleging such charge shall nmake a clear notation in the
"Description of Violation" section of a sinplified traffic information
(i) if, arising out of the sane incident, soneone other than the person
charged was killed or suffered serious physical injury as defined in
section 10.00 of the penal |aw, such notation shall be in the formof a
"D' if someone other than the person charged was killed and such
notation shall be in the formof a "S.P.1." if soneone other than the
person charged suffered serious physical injury; and (ii) if a child
aged fifteen years or less was present in the vehicle of the person
charged with a violation of subdivision tw, two-a, three, four or
four-a of this section; such notation shall be in the formof "C1.V.".
Provi ded, however, that the failure to make such notations shall in no
way affect a charge for a violation of subdivision twd, tws-a, three,
four or four-a of this section.

(b) Where a | aw enforcenent officer alleges a violation of paragraph
(b) of subdivision twd-a of this section and the operator of the vehicle
is a parent, guardian, or custodian of, or other person legally
responsi ble for, a child aged fifteen years or less who is a passenger
in such vehicle, then the officer shall report or cause a report to be
made, if applicable, in accordance with title six of article six of the
soci al services | aw



