§ 137. Bond to secure paynent of certain clainms arising froma public
i mprovenent; enforcenent. 1. In addition to other bond or bonds, if any,
required by law for the conpletion of a work specified in a contract for
the prosecution of a public inprovenent for the state of New York a
muni ci pal corporation, a public benefit corporation or a conm ssion
appoi nted pursuant to law, or in the absence of any such requirenent,
the conptroller may or the other appropriate official, respectively,
shall nevertheless require prior to the approval of any such contract a
bond guar ant eei ng pronpt paynent of noneys due to all persons furnishing
| abor or materials to the contractor or any subcontractors in the
prosecution of the work provided for in such contract. \Wenever a
muni ci pal corporation issues a permt subject to conpliance with section
two hundred twenty of the |abor |aw, such permttee or its contractor or
subcontractors furni shing workers shall post a paynent bond subject to
this section. Provided, however, that all performnce bonds and paynent
bonds may, at the discretion of the head of the state agency, public
benefit corporation or comm ssion, or his or her designee, be dispensed
with for the conpletion of a work specified in a contract for the
prosecution of a public inprovenent for the state of New York for which
bids are solicited where the aggregate anount of the contract is under
one hundred thousand dollars and provided further, that in a case where
the contract is not subject to the nultiple contract award requirenents
of section one hundred thirty-five of this article, such requirenents
may be di spensed with where the head of the state agency, public benefit
corporation or comrission finds it to be in the public interest and
where the aggregate anmount of the contract awarded or to be awarded is
| ess than two hundred thousand dollars. Provided further, that in a case
where a performance or paynent bond is dispensed with, twenty per centum
may be retained fromeach progress paynent or estimate until the entire
contract work has been conpleted and accepted, at which tine the head of
the state agency, public benefit corporation or conm ssion shall,
pendi ng the paynent of the final estimate, pay not to exceed
seventy-five per centum of the anobunt of the retained percentage.

2. A copy of such paynent bond shall be kept in the office of the head
of the departnent or bureau having charge of the public inprovenent in
connection with which the bond was given and a copy shall also be kept



in the office of the conptroller or other appropriate official; such
copi es shall be open to public inspection.

3. Every person who has furnished | abor or material, to the contractor
or to a subcontractor of the contractor, in the prosecution of the work
provided for in the contract and who has not been paid in full therefor
before the expiration of a period of ninety days after the day on which
the | ast of the | abor was perforned or material was furnished by himfor
which the claimis nmade, shall have the right to sue on such paynent
bond in his own nane for the amount, or the bal ance thereof, unpaid at
the tinme of commencenent of the action; provided, however, that a person
having a direct contractual relationship with a subcontractor of the
contractor furnishing the paynment bond but no contractual relationship
express or inplied with such contractor shall not have a right of action
upon the bond unl ess he shall have given witten notice to such
contractor within one hundred twenty days fromthe date on which the
| ast of the |abor was performed or the last of the material was
furni shed, for which his claimis nade, stating with substanti al
accuracy the anount clainmed and the nane of the party to whomthe
mat erial was furnished or for whomthe | abor was perforned. The notice
shall be served by delivering the sane personally to the contractor or
by mailing the same by registered nmail, postage prepaid, in an envel ope
addressed to the contractor at any place where he maintains an office or
conducts his business or at his residence; provided, however, that where
such notice is actually received by the contractor by other neans, such
noti ce shall be deened sufficient.

4. (a) A paynent bond required pursuant to this section may provide
that the place of trial of an action on the bond shall be in the county
in which the contract of the contractor who furnished the bond was to be
performed or if such contract was to be perforned in nore than one
county, then in any such county, and not el sewhere.

(b) Except as provided in section two hundred twenty-g of the | abor
| aw, no action on a paynent bond furnished pursuant to this section
shall be commenced after the expiration of one year fromthe date on
whi ch the public inprovenent has been conpl eted and accepted by the
publ i c owner.



(c) I'n any action on a paynment bond furnished pursuant to this
section, any judgnent in favor of a subcontractor or material supplier
may i nclude provision for the paynent of interest upon the anount
recovered fromthe date when denand for paynent was made pursuant to the
| abor and material paynent bond and provided further that the court may
determ ne and award reasonable attorney's fee to either party to such
action when, upon reviewing the entire record, it appears that either
the original claimor the defense interposed to such claimis w thout
substantial basis in fact or |aw.

5. (a) The expression "furnishes material” or other simlar expression
wherever used in this section shall be deened to include the reasonable
rental value for the period of actual use of machinery, tools or
equi pnrent, and the val ue of conpressed gases furnished for wel ding or
cutting, and the value of fuel and lubricants consuned by nachinery
operating on the inprovenent, or by notor vehicles owned, operated or
controlled by the contractor or his subcontractors whil e engaged
exclusively in the transportation of materials to or fromthe
i nprovenent for the purposes thereof.

(b) The expression "noneys due to persons furnishing | abor to the
contractor or his subcontractors” includes all suns payable to or on
behal f of persons furnishing |abor to the contractor or his
subcontractors, for wages, health, welfare, non-occupational disability,
retirement, vacation benefits, holiday pay, |ife insurance or other
benefits, paynent of which is required pursuant to the | abor |aw or by
the contract in connection with which the bond is furnished or by a
col | ective bargai ni ng agreenent between organi zed | abor and the
contractor or subcontractor, and which are conputed upon | abor perforned
in the prosecution of the contract. A trustee or other person authorized
to collect such paynents shall have the right to sue on the paynent bond
in his owm nane and subject to the sane conditions as if he were the
person perform ng the | abor upon which such suns are conputed.



