8 490. Incident nanagenent programs. 1. Each state oversi ght agency,
as defined in this article, shall pronul gate regul ati ons approved by the
justice center, that contain procedures and requirenents consistent with
gui del i nes and st andards devel oped by the justice center, addressing the
following issues relating to an incident nanagenent program provided,
however, that regul ations of the state educati on departnent need not be
approved by the justice center, but shall be devel oped in consultation
with the justice center

(a) all reportable incidents are identified and reported in a tinely
manner in accordance with this article;

(b) all reportable incidents are pronptly investigated;

(c) individual reportable incidents, and incident patterns and trends,
are reviewed to identify and inplenent preventive and corrective
actions, which may include, but shall not be |limted to, staff
retraining or any appropriate disciplinary action allowed by |aw or
contract, as well as opportunities for inprovenent;

(d) patterns and trends in the reporting and response to allegations
of reportable incidents are reviewed and plans of inprovenent are tinely
devel oped based on such reviews;

(e) information regardi ng individual reportable incidents, incident
patterns and trends, and patterns and trends in the reporting and
response to reportable incidents is shared, consistent with applicable
law, with the justice center, in the formand nanner required by the
justice center and, for facilities or provider agencies that are not
state operated, with the applicable state oversi ght agency which shal
provi de such information to the justice center;

(f) incident review conmttees are established; provided, however,
that the regul ations nay authorize an exenption fromthis requirenent,
when appropriate, based on the size of the facility or provider agency
or other relevant factors. Such conmttees shall be conposed of nenbers
of the governing body of the facility or provider agency and ot her
persons identified by the director of the facility or provider agency,

i ncludi ng sonme nenbers of the follow ng: direct support staff, |icensed
health care practitioners, service recipients and representatives of

famly, consuner and other advocacy organi zations, but not the director
of the facility or provider agency. Such conmittee shall neet regularly
to: (i) reviewthe tineliness, thoroughness and appropri ateness of the



facility or provider agency's responses to reportable incidents; (ii)
reconmend additional opportunities for inprovenent to the director of
the facility or provider agency, if appropriate; (iii) review incident
trends and patterns concerning reportable incidents; and (iv) mnake
reconmendations to the director of the facility or provider agency to
assist in reducing reportable incidents. Menbers of the conmttee shal
be trained in confidentiality |Ilaws and regul ations, and shall conply
Wi th section seventy-four of the public officers |aw, and

(g) safe storage, adm nistration, and diversion prevention policies
regardi ng controll ed substances and nedi cal cannabi s.

2. Notwi thstandi ng any ot her provision of |aw, except as may be
provi ded by section 33.25 of the nental hygiene |aw, records, reports or
other information nmai ntained by the justice center, state oversight
agenci es, delegate investigatory entities, and facilities and provider
agenci es regarding the deliberations of an incident review conmttee
shall be confidential, provided that nothing in this article shall be
deened to dimnish or otherwi se derogate the |egal privilege afforded to
proceedi ngs, records, reports or other information relating to a quality
assurance function, including the investigation of an incident reported
pursuant to section 29.29 of the nental hygiene law, as provided in
section sixty-five hundred twenty-seven of the education |aw For
pur poses of this section, a quality assurance function is a process for
systematically nonitoring and eval uating vari ous aspects of a program
service or facility to ensure that standards of care are being net.

3. No nenber of an incident review comrittee performng a quality
assurance function shall be permtted or required to testify in a
judicial or adm nistrative proceeding with respect to quality assurance
fi ndi ngs, recommendations, eval uations, opinions or actions taken,
except that this provision is not intended to relieve any state
oversi ght agency, delegate investigatory entity, facility or provider
agency, or an agent thereof, fromliability arising fromtreatnment of a
service recipient.

4. There shall be no nonetary liability on the part of, and no cause
of action for danmages shall arise against, any person on account of



participating in good faith and with reasonable care in the

comuni cation of information in the possession of such person to an

i ncident review conmmttee, or on account of any recommendati on or

eval uation regarding the conduct or practices of any custodian that is
made in good faith and with reasonabl e care.

5. Wth respect to the inplenentation of incident nmanagenent plans in
residential schools or facilities |ocated outside of New York state,
each state oversight agency shall require that: (a) the justice center
the applicable state oversi ght agency and any |ocal social services
district and/or |ocal educational agency placing an individual with such
facility or school or state agency funding the placenent of an
i ndi vi dual or student be notified inmediately of any allegation of abuse
or neglect involving that individual or student; (b) an investigation be
conducted by the justice center, or where that is not practicable, by a
state agency or other entity authorized or required to investigate
conpl aints of abuse or neglect under the laws of the state in which the
facility or school is located; and (c) the findings of such
i nvestigation be forwarded to the justice center and each placing entity
or funding agency in New York state within ninety days. Failure to
conply with the requirenents of this section shall be grounds for
revocati on or suspension of the license or approval of the out of state
facility or school.

6. Records of facilities or provider agencies not otherw se subject to
article six of the public officers |law shall be made avail able for
public inspection and copyi ng, when such records relate to abuse and
negl ect of vul nerabl e persons, to the sane extent that those records
woul d be avail able froma state agency, as defined in such article.
Requests for such records shall be nade in witing to the justice
center. The justice center nmay deny access to records of such facilities
or provider agencies, or portions thereof, that the justice center
determ nes woul d be exenpt fromdi sclosure by a state agency pursuant to
such article. The requesting party may appeal a denial of access to such
records to the executive director of the justice center. A requesting
party deni ed access to a record in such appeal determ nation nmay bring a
proceedi ng for review of such denial pursuant to article seventy-eight



of the civil practice law and rules. The executive director of the
justice center shall promnul gate regul ati ons, consistent with the
provisions of article six of the public officers |aw providing for the
pronpt response to such requests. Facilities or provider agencies
covered by this subdivision shall cooperate with the justice center and
provi de any records that the justice center deens subject to disclosure.



