8 461-1. Assisted living program 1. Definitions. As used in this
section, the followi ng words shall have the foll ow ng neanings:

(a) "Assisted living progranf neans an entity or entities with
i dentical ownership, which are approved to operate pursuant to
subdi vision three of this section and possesses a valid operating
certificate as an adult care facility, other than a shelter for adults,
a residence for adults or a famly type home for adults, issued pursuant
to this article and which possesses either: (i) a valid license as a
hone care services agency issued pursuant to section thirty-six hundred
five of the public health law, or (ii) a valid certificate of approval
as a certified home health agency issued pursuant to section thirty-six
hundred six of the public health law, or (iii) valid authorization as a
| ong term honme health care programissued pursuant to section thirty-six
hundred ten of the public health | aw

(b) "Capitated rate of paynment” neans the rate established pursuant to
subdi vi sion six of section thirty-six hundred fourteen of the public
heal th | aw.

(c) "Eligible applicant” neans:

(i) Asingle entity that is:

(A) only a natural person or partnership conposed only of natural
persons, a not-for-profit corporation, a public corporation, a business
corporation other than a corporati on whose shares are traded on a
national securities exchange or are regularly quoted on a nati onal
over-the-counter market or a subsidiary of such a corporation or a
corporation any of the stock of which is owned by another corporation, a
limted liability conpany provided that if a limted liability conpany
has a nmenber that is a corporation, a limted liability conpany or a
partnershi p, the sharehol ders of the nenber corporation, the nenbers of
the nenber limted liability conpany, or the partners of the nenber
partnershi p nust be natural persons, a social services district or other
gover nnment al agency whi ch possesses or is eligible pursuant to this
article to apply for an adult care facility operating certificate; and

(B) either: (1) an entity which possesses or is eligible pursuant to
article thirty-six of the public health law to apply for licensure as a
hone care services agency; (2) an entity which possesses valid
aut hori zation as a long term honme health care program or (3) an entity
whi ch possesses a valid certificate of approval as a certified hone



heal t h agency pursuant to article thirty-six of the public health | aw,
or

(ii) One or nore entities listed in subparagraph (i) of this paragraph
with identical owners that, in conbination, neet each of the criteria
set forth by subparagraph (i) of this paragraph.

(d) "Eligible person" neans a person who:

(i) requires nore care and services to neet his or her daily health or
functional needs than can be directly provided by an adult care facility
and al though nedically eligible for placenent in a residential health
care facility, can be appropriately cared for in an assisted |iving
program and who woul d ot herwi se require placenent in a residenti al
health care facility due to factors which nmay include but need not be
limted to the lack of a honme or a hone environnent in which to |live and
recei ve services safely; and

(ii) is categorized by the long-termcare patient classification
system as defined in regulations of the departnment of health as a person
who has a stable nedical condition and who is able, with direction, to
take action sufficient to assure self-preservation in an enmergency. In
no event shall an eligible person include anyone in need of continual
nursing or nedical care, a person who is chronically bedfast, or anyone
who is cognitively, physically or nedically inpaired to such a degree
that his or her safety woul d be endanger ed.

(e) "Services" shall nean all services for which full paynment to an
assisted living programis included in the capitated rate of paynent,
whi ch shall include personal care services, hone care services and such
ot her services as the commi ssioner in conjunction with the comm ssioner
of health determ ne by regulation nust be included in the capitated rate
of paynment, and which the assisted |living programshall provide, or
arrange for the provision of, through contracts with a social services
district, long termhonme health care prograns, certified home health
agenci es, and other qualified providers.

2. General requirenents. (a) Applicability. Unless expressly provided
otherwise in this article or article thirty-six of the public health
| aw, an assisted living programshall be subject to any other law, rule
or regul ation governing adult care facilities, long term honme health
care prograns, certified hone health agencies, |icensed hone care



agenci es or personal care services.

(b) If an assisted living programitself is not a certified hone
heal t h agency or long term hone health care program the assisted |iving
program shall contract with one or nore certified home health agencies
and/or long termhone health care prograns for the provision of services
pursuant to article thirty-six of the public health | aw.

(c) Participation by eligible persons. Participation in an assisted
living program by an eligible person shall be voluntary and eligible
persons shall be provided with sufficient information regarding the
programto nake an i nforned choi ce concerning participation.

(d) Patient services and care. (i) An assisted living programshall,
either directly or through contract with a long term honme health care
programor certified home health agency, conduct an initial assessnent
to determ ne whether a person would otherwi se require placenent in a
residential health care facility if not for the availability of the
assisted living programand is appropriate for adm ssion to an assisted
living program

(ii) No person shall be determined eligible for and admtted to an
assisted living programunless the assisted |living programfinds that
the person neets the criteria provided in paragraph (d) of subdivision
one of this section.

(iii) Appropriate services shall be provided to an eligible person
only in accordance with a plan of care which is based upon an initi al
assessnent and periodi c reassessnents conducted by an assisted |iving
program either directly or through contract with a | ong term hone
health care programor certified hone health agency. A reassessnent
shall be conducted as frequently as is required to respond to changes in
the resident's condition and ensure i mredi ate access to necessary and
appropriate services by the resident, but in no event |ess frequently
t han once every six nonths. No person shall be admtted to or retained
in an assisted |living programunless the person can be safely and
adequately cared for with the provision of services determ ned by such
assessnent or reassessnent.

(iv) Eligible individuals shall be pernmtted to receive hospice
services froma provider under article forty of the public health |aw
while continuing to reside in an adult care facility under this title
and enrolled in the assisted living program subject to the availability



of federal financial participation. The comm ssioner shall make
regul ati ons and take ot her actions reasonably necessary and appropriate
to i nplenent this subparagraph.

(e) Medical evaluations. Medical evaluations used to determ ne that
the assisted living program can support the physical, supervisory and
psycho-soci al needs of a resident nust be conducted within thirty days
prior to the date of admi ssion and signed by either a physician,
physi ci an assistant or nurse practitioner.

3. Assisted |iving program approval. (a) An eligible applicant
proposing to operate an assisted |iving program shall subnmt an
application to the departnent. Upon receipt, the departnent shal
transmt a copy of the application and acconpanyi ng docunents to the
departnment of health. Such application shall be in a fornat and a
quantity determ ned by the departnment and shall include, but not be
limted to:

(i) a copy of or an application for an adult care facility operating
certificate;

(ii) a copy of or an application for a honme care services agency
license or a copy of a certificate for a certified hone health agency or
authorization as a long term honme health care program

(iii) a copy of a proposed contract with a social services district or
in a social services district with a population of one mllion or nore,
a copy of a proposed contract with the social services district or the
depart nent;

(iv) if the applicant is not a long term honme health care program or
certified hone health agency, a copy of a proposed contract with a | ong
term honme health care programor certified honme health agency for the
provi sions of services in accordance with article thirty-six of the
public health |law, and

(v) a detailed description of the proposed program i ncl udi ng budget,
staffing and services.

(b) If the application for the proposed programincludes an
application for licensure as a hone care service agency, the departnent
of health shall forward the application for the proposed program and
acconpanyi ng docunents to the public health and health pl anni ng counci
for its witten approval in accordance with the provisions of section



thirty-six hundred five of the public health | aw.

(c) An application for an assisted living programshall not be
approved unl ess the commi ssioner is satisfied as to:

(i) the character, conpetence and standing in the community of the
operator of the adult care facility;

(ii) the financial responsibility of the operator of the adult care
facility;

(iii) that the buildings, equipnent, staff, standards of care and
records of the adult care facility to be enployed in the operation
conply with applicable law, rule and regul ati on;

(iv) the comm ssioner of health is satisfied that the |icensed hone
care agency has received the witten approval of the public health and
heal t h pl anning council as required by paragraph (b) of this subdivision
and the equi pnent, personnel, rules, standards of care, and hone care
services provided by the |icensed hone care agency and certified hone
heal t h agency or long termhone health care programare fit and adequate
and will be provided in the manner required by article thirty-six of the
public health law and the rul es and regul ati ons thereunder; and

(v) the comm ssioner and the conm ssioner of health are satisfied as
to the public need for the assisted |iving program

(d) The departnent shall not approve an application for an assisted
living program for any eligible applicant who does not neet the
requirenents of this article, including but not Iimted to, an eligible
applicant who is already or within the past ten years has been an
i ncorporator, director, sponsor, principal stockhol der, nmenber or owner
of any adult care facility which has been issued an operating
certificate by the board or the departnent, or of a hal fway house,
hostel or other residential facility or institution for the care,
custody or treatnment of the nentally disabled which is subject to
approval by an office of the departnment of nental hygi ene, or of any
residential health care facility or hone care agency as defined in the
public health law, unless the departnment, in conjunction with the
department of health, finds by substantial evidence as to each such
applicant that a substantially consistent high | evel of care has been
rendered in each such facility or institution under which such person is
or was affiliated. For the purposes of this paragraph, there nmay be a
finding that a substantially consistent high | evel of care has been



rendered despite a record of violations of applicable rules and

regul ations, if such violations (i) did not threaten to directly affect
the health, safety or welfare of any patient or resident, and (ii) were
pronptly corrected and not recurrent.

(e) The comm ssioner of health shall provide witten notice of
approval or disapproval of portions of the proposed application
concerning a licensed hone care agency, certified hone health agency or
|l ong term honme health care program and, where applicable, of the
approval or disapproval of the public health and heal th planni ng counci
to the comm ssioner. If an application receives all the necessary
approval s, the comm ssioner shall notify the applicant in witing. The
commi ssioner's witten approval shall constitute authorization to
operate an assisted |living program

(f) No assisted |living program nay be operated without the witten
approval of the department, the departnent of health and, where
applicable, the public health and health planning council.

(g) Notwi t hstandi ng any ot her provision of law to the contrary, any
assisted living program having | ess than seventy-five authorized bed
slots, located in a county with a popul ati on of nore than one hundred
ten thousand and | ess than one hundred fifty thousand persons based upon
t he decennial federal census for the year two thousand, and which at any
point in tinme is unable to acconmodate individuals awaiting placenent
into the assisted living program shall be authorized to increase the
nunber of assisted living beds available for a specified period of tine
as part of a denonstration programby up to thirty percent of its
approved bed | evel; provided, however, that such program shall otherw se
satisfy all other assisted living programrequirenents as set forth in
this section. In addition, any program which receives such authorization
and which at any point on or after July first, two thousand five is
unabl e to accommodat e i ndividual s awaiting placenent into the assisted
program shall be authorized to further increase the nunber of assisted
living beds available as part of this denonstration programby up to
twenty-five percent of its bed level as of July first, two thousand
five; provided, however, that such program shall otherw se satisfy al
ot her assisted living programrequirenents as set forth in this section.

(h) The comm ssioner is authorized to add one thousand five hundred
assisted living programbeds to the gross number of assisted |iving



program beds having been determ ned to be available as of April first,
two thousand seven.

(i) (a) The conm ssioner of health is authorized to add up to six
t housand assisted living programbeds to the gross nunber of assisted
living program beds having been determ ned to be avail able as of Apri
first, two thousand nine. Nothing herein shall be interpreted as
prohibiting any eligible applicant fromsubmtting an application for
any assisted living program bed so added. The comm ssioner of health
shall not be required to review on a conparative basis applications
submtted for assisted |iving program beds nade avail abl e under this
par agraph. The comm ssioner of health shall only authorize the addition
of six thousand beds pursuant to a seven year plan ending prior to
January first, two thousand seventeen.

(b) The comm ssioner of health shall provide an annual witten report
to the chair of the senate standing cormmittee on health and the chair of
the assenbly health comrittee no later than January first of each year
Such report shall include, but not be |limted to, the nunber of assisted
living program beds nade avail abl e pursuant to this section by county,
the total nunber of assisted living program beds by county, the nunber
of vacant assisted |living program beds by county, and any ot her
i nformati on deened necessary and appropri ate.

(j) The comm ssioner of health is authorized to add up to four
t housand five hundred assisted |living programbeds to the gross nunber
of assisted |iving program beds having been determ ned to be avail abl e
as of April first, two thousand twelve. Applicants eligible to submt an
application under this paragraph shall be limted to adult hones
establ i shed pursuant to section four hundred sixty-one-b of this article
with, as of Septenber first, two thousand twelve, a certified capacity
of eighty beds or nore in which twenty-five percent or nore of the
resi dent popul ation are persons with serious nental illness as defined
in regul ati ons pronul gated by the comm ssioner of health. The
commi ssi oner of health shall not be required to review on a conparative
basis applications subnmtted for assisted |iving program beds nade
avai |l abl e under this paragraph.

(k) (i) Existing assisted living program providers nay apply to the
departnment of health for approval to add up to nine additional assisted
living program beds that do not require major renovation or



construction. Eligible applicants are those that agree to dedi cate such
beds to serve only individuals receiving nmedical assistance, are in good
standing with the departnment of health, and are in conpliance with
appropriate state and | ocal requirenents as determ ned by the departnent
of health.

(ii) Existing assisted living program providers |licensed on or before
April first, two thousand ei ghteen may submit applications under this
par agr aph beginning no later than June thirtieth, two thousand ei ghteen
and until a deadline to be determ ned by the departnment of health.

Exi sting assisted |living program providers |licensed on or before Apri
first, two thousand twenty may submt such applications begi nning no

| ater than June thirtieth, two thousand twenty and until a deadline to
be determ ned by the departnment of health.

(iii) The nunber of additional assisted |iving program beds approved
under this paragraph shall be based on the total nunber of previously
awar ded beds either w thdrawn by applicants or denied by the departnent
of health. The comm ssioner of health shall utilize an expedited review
process allowing certification of the additional beds wi thin ninety days
of such departnent’'s receipt of a satisfactory application.

(1) (i) The conm ssioner of health is authorized to solicit and award
applications for up to a total of five hundred new assisted |iving
program beds in those counties where there is one or no assisted living
program provi ders, pursuant to criteria to be determ ned by the
commi ssi oner.

(ii) The comm ssioner of health is authorized to solicit and award
applications for up to five hundred new assisted |iving program beds in
counties where utilization of existing assisted |living program beds
exceeds eighty-five percent. Al applicants shall conply with federal
hone and conmuni ty-based settings requirenments, as set forth in 42 CFR
Part 441 Subpart G To be eligible for an award, an applicant nust agree
to:

(A) Dedicate such beds to serve only individuals receiving nmedica
assi st ance;

(B) Devel op and execute col | aborative agreenents within twenty-four
nont hs of an application being nade to the departnent of health, in
accordance with guidance to be published by such departnent, between at
| east one of each of the following entities: an adult care facility; a



residential health care facility; and a general hospital; and

(C Enter into an agreenent with an existing nanaged care entity.

(iii) The comm ssioner of health is authorized to award any assi sted
living program beds for which a solicitation is nmade under subparagraph
(i) of this paragraph, but which are not awarded, to applicants that
neet all applicable criteria pursuant to a solicitation made under
subpar agraph (ii) of this paragraph.

(m Beginning April first, two thousand twenty-five, additional
assisted living program beds shall be approved on a case by case basis
whenever the conm ssioner of health is satisfied that public need exists
at the time and place and under circunstances proposed by the applicant.

(i) The consideration of public need may take into account factors
such as, but not limted to, regional occupancy rates for adult care
facilities and assisted |living program occupancy rates and the extent to
which the project will serve individuals receiving nedical assistance.

(ii) Existing assisted living program providers may apply for approval
to add up to nine additional assisted living program beds that do not
require maj or renovation or construction under an expedited revi ew
process. The expedited review process is available to applicants that
are in good standing with the departnent of health, and are in
conpliance with appropriate state and | ocal requirenents as determ ned
by the departnent of health. The expedited review process shall allow
certification of the additional beds for which the conm ssioner of
health is satisfied that public need exists within ninety days of such
departnment's receipt of a satisfactory application.

(n) The comm ssioner of health is authorized to create a programto
subsi di ze the cost of assisted living for those individuals living with
Al zhei ner' s di sease and denentia who are not eligible for nedical
assi stance pursuant to title eleven of article five of this chapter and
reside in a special needs assisted |iving residence certified under
section forty-six hundred fifty-five of the public health | aw. Subject
to appropriations, the programshall authorize vouchers to individuals
t hrough an application process and pay for up to seventy-five percent of
the average private pay rate in the respective region. The conm ssi oner
of health nmay propose rules and regulations to effectuate this
provi si on.



4. Revocation, suspension, limtation or annul ment. Authorization to
operate an assisted living program may be revoked, suspended, limted or
annul | ed by the comm ssioner in accordance with the provisions of this
article if the adult care facility fails to conply with applicable
provi sions of this chapter or rules or regulations promul gated hereunder
or by the conm ssioner of health in accordance with the provisions of
article thirty-six of the public health lawif the |icensed hone care
service agency, certified hone health agency or long term honme health
care programfails to conply with the provisions of article thirty-six
of the public health | aw or rules or regul ati ons pronul gated thereunder.

5. Rules and regul ations. The conm ssioner and the conmm ssi oner of
health shall jointly pronul gate any rul es and regul ati ons necessary to
ef fectuate the provisions and purposes of this section and section
thirty-six hundred fourteen of the public health | aw. Such regul ati ons
shal |l provide that the departnment and the departnment of health shal
coordinate their surveillance and enforcenent efforts, including but not
limted to, on-site surveys of assisted |living prograns.

6. Report. The commi ssioner and the conm ssioner of health shal
submit a joint report to the governor, the tenporary president of the
senate, the speaker of the assenbly, the state hospital review and
pl anni ng council and health systens agencies on or before March first,
ni net een hundred ni nety-three which shall include a description of the
prograns, including the nunber of prograns established and authorized by
geographi c area, the cost of the program including the savings to state
and | ocal governnents, the nunmber of persons served by the program by
geographi c area, a description of the denographic and cli nical
characteristics of patients served by the program and an eval uati on of
the quality of care provided to persons served by the program Such
report shall be utilized by the departnment of health in estimting
statew de need for long termcare beds for the planning target year next
succeedi ng ni neteen hundred ninety-three. In addition, the state
hospital review and planning council shall consider the results of such
report in approving the nethodol ogy for determ ning statew de need for
|l ong term care beds for the planning target year next succeedi ng
ni net een hundred ni nety-three.






