8§ 461-b. Provisions related to establishnment of adult care facilities.
1. (a) Only a natural person or partnership conposed only of natural
persons, a not-for-profit corporation, a public corporation, a business
corporation other than a corporati on whose shares are traded on a
national securities exchange or are regularly quoted on a national
over-the-counter market or a subsidiary of such corporation or a
corporation any of the stock of which is owned by anot her corporation, a
limted liability conpany provided that if a limted liability conpany
has a nmenber that is a corporation, a limted liability conpany or a
partnershi p, the sharehol ders of the nenber corporation, the nenbers of
the nenber limted liability conpany, or the partners of the nenber
partnershi p nust be natural persons, a social services district or other
governnment al agency may be issued an operating certificate by the
department for the purpose of operating an adult care facility, except
famly type honmes for adults, which nmay be issued operating certificates
by the departnent or social services district only if such facilities
are operated by a natural person or persons. The hol der of an operating
certificate for the purposes of operating an adult honme shall not be
i ssued an operating certificate for the purposes of operating an
enriched housing programif such adult hone operator has not net
conpl i ance standards during the nost recent inspection cycle. Provided
however, the department nay deem an operator eligible to receive an
operating certificate for the purposes of operating an enriched housing
program upon the consideration of the results of previous inspections
and whether the operator is neeting the needs of the residents and is
providing quality care.

(b) A natural person may seek certification as an operator of a
famly-type home for adults to provide |long-termresidential care and
personal care and/or supervision to persons related to the operator,
provi ded that the rel ati onship between the operator and resident is not
that of spouse, in-law, child or step-child.

(c) An appropriation made avail able for the purposes of funding the
operating assi stance sub-program for enriched housing up to the anount
appropriated for such purpose in the nineteen hundred
ni nety-si x--ninety-seven state fiscal year shall be limted to any
enri ched housi ng program operated by a public agency, public corporation
or a not-for-profit corporation, which my be issued an operating



certificate by the departnent to operate an enriched housing program

2. (a) No adult care facility shall be operated unless and until the
operator obtains the witten approval of the departnment. Such approval
may be granted only to an operator who satisfactorily denonstrates: that
the operator is of good noral character; that the operator is
financially responsible; that there is a public need for the facility;
that the buil dings, equipnent, staff, standards of care and records to
be enpl oyed in the operation conply with applicable |aw and regul ati ons
of the departnment and that any license or pernmt required by law for the
operation of such facility has been issued to such operation. In
determ ning whether there is a public need for the facility, the
departnment shall give consideration to the relative concentration of
such facilities in the area proposed to be serviced. Such approval for
famly type home for adults shall not be granted unless the appropriate
soci al services official has nade the required visitation and inspection
and has submitted a report thereof to the departnent in accordance with
this article.

(b) For existing licensed operators in good standing and their
affiliates, the departnent shall develop a stream ined application
revi ew and approval process, in collaboration with representatives of
associ ati ons of operators, to be available for use in relation to
approval of an additional facility of the same type. Notw t hstandi ng any
provision of law or regulation to the contrary, the streaniined
application review and approval process shall include, but not be
limted to, the foll ow ng:

(i) a certification process and formfor the operator or its affiliate
to attest that it will have sufficient financial resources, revenue and
financing to neet facility expenses and resident needs, which shal
satisfy the statutory and regul atory financial conponent of the
application review and approval process;

(ii) a certification process and formfor the operator or its
affiliate to attest that its legal, corporate and organi zati onal
docunents conply in substance with departnent requirenments, which shal
satisfy the statutory and regul atory | egal conponent of the application
revi ew and approval process;

(iii) a certification process and formfor the operator or its



affiliate to attest that it is in substantial conpliance with al
applicabl e codes, rules and regulations in any other state in which it
operates, and to disclose any enforcenent or adm nistrative action taken
against it in any other state;

(iv) issuance by the departnent of a conditional approval to operate
the facility for a specified period of tine upon substantial conpletion
of the character and conpetence, |legal, financial and architectural
conponents of the application, so long as the operator or its affiliate
agrees in witing to satisfy all pending conditions prior to the
expiration of the conditional approval period or a tinme frane
establ i shed by the departnent;

(v) issuance by the departnment of a conditional approval to construct
a facility, at the operator's or its affiliate's own risk, upon
substantial conpletion of the architectural conmponent of the
appl i cation;

(vi) elimnation of duplicative subm ssion and revi ew of any
application informati on which has been previously reviewed and approved
by the departnent or any of its regional offices within the past two
years through a certification process and form whereby the operator or
its affiliate will attest that such application information is
duplicative;

(vii) with respect to any programratic application information to be
reviewed by the regional office, such review shall be conducted on-site
by the regional office during the pre-opening inspection or first ful
annual inspection, if the departnent has previously approved the
operator or its affiliate to operate the sane type of program at anot her
facility within the past two years;

(viii) electronic subm ssion of applications; and

(ix) a conbined application for licensure as an adult care facility,
assisted living residence and/or assisted living program to the extent
t he departnent determ nes such a conbined application is feasible.

(b-1) For purposes of paragraph (b) of this subdivision, "affiliate"
shall nmean an entity, for which a ngjority of the ownership or
controlling interest is the sane as the ownership or controlling
interest in an existing |icensed operator under this section (provided
that an affiliate may have different percentages of ownership or contro
or fewer natural persons with ownership or control than an existing



operator) and, further:

(i) for any entity owned, directly or indirectly, by natural persons:

(A) at all times, nore than half of the ownership interest of the
entity shall be owned, directly or indirectly, by natural persons who
have previously been determ ned to have undergone a satisfactory
determ nati on of character, conpetence and standing in the community;

(B) at all times, any owner with a direct or indirect ownership
i nterest who has not undergone a satisfactory determ nation of
character, conpetence and standing in the community revi ew nust possess
a less than ten percent direct or indirect interest in the entity, until
a satisfactory determ nati on has been nmade; and

(C for any natural person proposed to be an owner, directly or
indirectly, of the entity who is a controlling person, nenber, director,
or officer of an existing |licensed operator under this section, such
existing licensed operator nmust be in good standing with the departnent;
and

(ii) for any not-for-profit corporation or other entity not under
subpar agraph (i) of this paragraph:

(A) nore than half of the entity's total board nenbers, directors,
of ficers and controlling persons shall have previously undergone a
satisfactory determ nation of character, conpetence and standing in the
community; and

(B) if any natural person proposed to be a board nenber, director, or
officer of the entity has an ownership interest, directly or indirectly,
or is a board nenber, director, officer, or controlling person, in an
existing licensed operator under this section, such existing |icensed
operator must also be in good standing with the departnent.

(b-2) For purposes of paragraph (b) of this subdivision, "good
standi ng" shall nean the operator and its affiliates have not (A)
received any official witten notice fromthe departnment of a proposed
revocati on, suspension, denial or limtation on the operating
certificate of the facility or residence; (B) within the previous three
years, been assessed a civil penalty after a hearing conducted pursuant
t o subparagraph one of paragraph (b) of subdivision seven of section
four hundred sixty-d of this article for a violation that has not been
rectified; (C) within the previous year, received any official witten
notice fromthe departnent of a proposed assessnent of a civil penalty



for a violation described in subparagraph two of paragraph (b) of
subdi vi si on seven of section four hundred sixty-d of this article; (D)
within the previous three years, been issued an order pursuant to

subdi vision two, five, six or eight of section four hundred sixty-d of
this article; (E) within the previous three years, been placed on, and
if placed on, renoved fromthe departnent's "do not refer list" pursuant
to subdivision fifteen of section four hundred sixty-d of this article.
Provi ded, however, that in the case of an operator or affiliate that is
not in good standing as provided in this paragraph, the departnent my
permt the operator or affiliate to use the stream ined application
process, in its discretion, if it determ nes that the disqualifying
violation was an isolated occurrence that was pronptly corrected by the
operator or affiliate.

(c) After an operator obtains approval of the departnent for the
operation of an adult care facility he may operate such facility only so
| ong as he continues to do so in conpliance with the requirenments of
such approval, applicable law, and the regul ati ons of the departnent.

(d) The know ng operation of an adult care facility wi thout the prior
written approval of the departnment shall be a class A m sdeneanor.

3. (a) The departnent shall not approve an application for
establishment of an adult care facility unless it is satisfied insofar
as applicable, as to (i) the character, conpetence and standing in the
comunity, of the applicant; provided, however, with respect to any such
applicant who is already or within the past ten years has been an
i ncorporator, director, sponsor, stockhol der, operator, adm nistrator,
menber or owner of any adult care facility which has been issued an
operating certificate by the board or the departnent, or of a hal fway
house, hostel or other residential facility or of a programor facility
| i censed or operated by a health, nental hygiene, social services or
education agency or departnment of this or any state, or a program
serving persons with nental disabilities, or other persons with
disabilities as defined in subdivision twenty-one of section two hundred
ninety-two of the executive |law, the aged, children or other persons
recei ving health, nental hygiene, residential, social or educational
services, no approval of such application shall be granted unless the
departnment shall affirmatively find by substantial evidence as to each



such applicant that a substantially consistent high |level of care is
bei ng or was being rendered in each such facility or institution with
whi ch such person is or was affiliated; for the purposes of this

par agraph, there may be a finding that a substantially consistent high

| evel of care has been rendered where there have been viol ations of
applicable rules and regulations, that (1) did not threaten to directly
affect the health, safety or welfare of any patient or resident, and (2)
were pronptly corrected and not recurrent; (ii) the financial resources
of the proposed facility and its sources of future revenue; and (iii)
such other matters as it shall deem pertinent.

(b) Any natural person or partnership conposed only of natural
persons, not-for-profit corporation, public corporation, business
corporation other than a corporati on whose shares are traded on a
national securities exchange or are regularly quoted on a national
over-the-counter market or a subsidiary of such corporation or a
corporation any of the stock of which is owned by anot her corporation, a
limted liability conpany provided that if a limted liability conpany
has a nmenber that is a corporation, a limted liability conpany or a
partnershi p, the sharehol ders of the nenber corporation, the nenbers of
the nenber limted liability conpany, or the partners of the nenber
partnershi p nust be natural persons, social services district or other
governnmental agency filing an application for approval to operate a
resi dence for adults, adult home or enriched housing program shall file
with the departnent such information on the ownership of the property
interest in such facility as shall be prescribed by regul ation,

i ncludi ng the foll ow ng:

(i) The nanme and address and a description of the interest held by
each of the follow ng persons:

(1) any person, who directly or indirectly, beneficially ows any
interest in the land on which the facility is |ocated;

(2) any person who, directly or indirectly, beneficially ows any
interest in the building in which the facility is |ocated;

(3) any person who, directly or indirectly, beneficially ows any
interest in any nortgage, note, deed of trust or other obligation
secured in whole or in part by the land on which or building in which
the facility is | ocated; and

(4) any person who, directly or indirectly, has any interest as |essor



or lessee in any |ease or sub-lease of the |and on which or the building
in which the facility is |ocated.

(ii) If any person naned in response to subparagraph (i) of this
paragraph is a partnership or limted liability conmpany, then the nanme
and address of each partner or nenber.

(iii) If any person nanmed in response to subparagraph (i) of this
subdivision is a corporation, other than a corporation whose shares are
traded on a national securities exchange or are regularly quoted in an
over-the-counter market or which is a commerci al bank, savings bank or
savi ngs and | oan associ ation, then the nane and address of each officer,
di rector, stockholder and, if known, each principal stockhol der and
controlling person of such corporation.

(iv) If any corporation named in response to subparagraph (i) of this
subdi vision is a corporation whose shares are traded on a nati onal
securities exchange or are regularly quoted in an over-the-counter
mar ket or which is a comercial bank, savings bank or savings and | oan
associ ation, then the nanme and address of the principal executive
of ficers and each director and, if known, each principal stockhol der of
such corporation

(v) For the purpose of this section the term"controlling person”
shal | nmean any person who by reason of a direct or indirect ownership
i nterest (whether of record or beneficial) has the ability, acting
either alone or in concert with others with ownership interests, to
direct or cause the direction of the managenent or policies of said
corporation, partnership or other entity. Neither the departnent nor any
enpl oyee of the departnent shall, by reason of his or her official
position, be deened a controlling person of any corporation, partnership
or other entity, nor shall any person who serves as an officer,
adm ni strator or other enployee of any corporation, partnership or other
entity or as a nenber of a board of directors or trustees of any
corporation be deenmed to be a controlling person of such corporation,
partnership or other entity as a result of such position or his or her
official actions in such position. The term "principal stockhol der"
shall nmean any person who beneficially owns, holds or has the power to
vote, ten percent or nore of any class of securities issued by said
cor porati on.

(c) No articles of organization of alimted liability conpany



established pursuant to the New York limted liability | aw which

i ncl udes anong its powers or purposes the establishnment or operation of
any adult hone, residence for adults or enriched housi ng program as
defined in section two of this chapter, shall be filed with the
departnment of state unless the witten approval of the departnment is
annexed to the articles of organization.

3-a. (a) Every person who is a controlling person of any adult care
facility liable under any provision of this article to any person or
cl ass of persons for danages or to the state for any civil fine,
penal ty, assessnent of damages, shall also be liable, jointly and
severally, with and to the sanme extent as such adult care facility, to
such person or class of persons for danages or to the state for any such
civil fine, penalty, assessnent or damages.

(b) For the purposes of this section the term"controlling person”
shal | nmean any person who by reason of a direct or indirect ownership
i nterest (whether of record or beneficial) has the ability, acting
either alone or in concert with others with ownership interests, to
direct or cause the direction of the managenent or policies of said
corporation, partnership or other entity. Neither the departnent nor any
enpl oyee of the departnent shall, by reason of his or her official
position, be deened a controlling person of any corporation, partnership
or other entity, nor shall any person who serves as an officer,
adm ni strator or other enployee of any corporation, partnership or other
entity or as a nenber of a board of directors or trustees of any
corporation be deenmed to be a controlling person of such corporation,
partnership or other entity as a result of such position or his or her
official actions in such position. The term "principal stockhol der"
shall nmean any person who beneficially owns, holds or has the power to
vote, ten percent or nore of any class of securities issued by said
cor poration.

4. No person, corporation, honme, institution, hotel or other
residential facility or accommobdati on other than a facility or agency
whi ch possesses a valid operating certificate, as required under the
provi sions of this chapter, the nental hygiene law or public health | aw
shall hold itself out, advertise or otherwi se in any formor manner



represent that it is a facility offering accommobdati ons and services for
dependent, aged or disabled adults.

5. Any adult care facility subject to the provisions of this section
t hat possesses a valid operating certificate as of COctober first,
ni net een hundred seventy-seven shall be deened to have depart nent
approval to continue operation of such facility for the duration or the
period for which such certificate was issued, provided such facility
continues to be operated in accordance with applicable provisions of |aw
and departnent regul ations.

6. (a) The departnent, prior to making a final determ nation with
respect to approving the establishnment of, or the certificate of
i ncorporation of, or the articles of organization of, or an operating
certificate for a residence for adults, adult honme, or enriched housing
program shall in addition to any other requirenents of |law take into
consi deration and be enpowered to request information and advice as to
the availability of facilities or services such as anbul atory, hone care
or other services which may serve as alternatives or substitutes for the
whol e or any part of a proposed facility and the possible econom es and
i nprovenents in services to be anticipated fromthe operation of
centralized facilities and services reasonably available in the regional
services area.

(b) I'n determ ning whether there is a public need for a residence for
adults or an adult hone, the departnent shall consider the advice of the
state health planning and devel opnment agency designated pursuant to the
provi sions of the national health planning and resources devel opnent act
of nineteen hundred seventy-four and any amendnents thereto.

(c) Notwithstandi ng any ot her provision of this article, the
departnment shall not consider public need in determ ning whether to
approve any proprietary adult hone that was in existence and operating
on Septenber first, nineteen hundred seventy-five as a famly care hone
under the nmental hygiene law or an adult care facility operated by a
soci al services district.

7. (a) The departnent shall suspend, limt, nodify or revoke an
operating certificate of a shelter for adults, residence for adults or



adul t hone upon determ ning that such action would be in the public
interest in order to conserve resources by restricting the nunber of
beds, or the level of services, or both, to those which are actually
needed, after taking into consideration the total nunber of beds
necessary to neet the public need, and the availability of facilities or
services such as anbul atory, home care or other services which may serve
as alternatives or substitutes for the whole or any part of a facility,
and in the case of nodification, the | evel of care and the nature and
type of services provided by a facility or required by all or sone of
the residents in or seeking admi ssion to such facility, and whether such
| evel of care is consistent with the operating certificate of the
facility.

(b) Wherever any finding as described in this subdivision is under
consideration with respect to any particular facility, the departnent
shal |l cause to be published in a newspaper of general circulation in the
geographic area of the facility at least thirty days prior to making
such a finding an announcenent that such a finding is under
consideration and an address to which interested persons can wite to
make their views known. The departnment shall take all public coments
into consideration in nmaking such a finding.

(c) The departnent shall, upon such finding described in this
subdi vision with respect to any facility or project, cause such facility
to be notified of the finding at least thirty days in advance of taking
t he proposed action to revoke, suspend, limt, or nodify the facility's
operating certificate. Upon receipt of any such notification and before
the expiration of the thirty days or such |onger period as may be
specified in the notice, the facility nmay request a public hearing to be
held in the county in which the facility is located. In no event shal
the revocation, suspension, limtation, or nodification take effect
prior to the thirtieth day after the date of the notice or prior to the
effective date specified in the notice or prior to the date of the
heari ng deci sion, whichever is |ater.

(d) Except as otherw se provided by law, all appeals froma finding of
t he departnent nade pursuant to this subdivision shall be directly to
t he appel l ate division of the suprene court in the third departnent.
Except as ot herw se expressly provided by | aw, such appeals shall have
preference over all issues in all courts.



8. No adult care facility certified by the departnent which is
operating in conpliance with this chapter and regul ations shall be
required to be certified by the office of nental health as a residential
care center for adults.

9. (a) The prior witten approval of the departnent is required for:
(i) any transfer, assignment or other disposition of ten percent or nore
of an interest or voting rights in a partnership, business corporation
or limted liability conpany which is the operator of an adult care
facility to a new partner, sharehol der or nmenber; or (ii) any transfer,
assignment or other disposition of interest or voting rights in a
partnershi p, business corporation or limted liability conpany which is
the operator of an adult care facility which results in the ownership or
control of nore than ten percent of the interest or voting rights
t hereunder by any person who has not been previously approved by the
departnment for that operator.

(b) Wth respect to a transfer, assignnent or disposition involving
| ess than ten percent of an interest or voting rights in such
partnershi p, business corporation or limted liability conpany to a new
partner, sharehol der or nenber, no prior approval of the departnent
shall be required except where required by paragraph (a) of this
subdi vi sion. However, no such transaction shall be effective unless at
| east ninety days prior to the intended effective date thereof, the
partnershi p, business corporation or limted liability conpany fully
conpletes and files with the departnent notice on a form to be
devel oped by the departnent, which shall disclose such information as
may reasonably be necessary for the departnent to determ ne whether it
shoul d prohibit the transaction. Wthin ninety days fromthe date of
recei pt of such notice, the departnent may prohibit any such transaction
under this subparagraph if it finds: (i) there are reasonable grounds to
bel i eve the proposed transacti on does not satisfy the character and
conpetence review, as may be appropriate; or (ii) if the transaction,
together with all other such transactions during any five year period,
woul d in the aggregate, involve twenty-five percent or nore of the
interest in the entity that constitutes the operator. The depart nent
shall state the specific reasons for prohibiting any transaction under



t hi s subparagraph and shall so notify each party to the proposed
transacti on.

(c) Wth respect to a transfer, assignnent or disposition of an
interest or voting rights in a partnership, business corporation or
limted liability conpany to any existing partner, sharehol der or
menber, no prior approval of the departnment shall be required. However,
if the transaction involves the withdrawal of the transferor fromthe
partnershi p, business corporation or limted liability conpany, no such
transaction shall be effective unless at |east ninety days prior to the
i ntended effective date thereof, the partnership, business corporation
or limted liability conpany fully conpletes and files with the
department notice of such transaction. Wthin ninety days fromthe date
of receipt of such notice, the departnment may prohibit any such
transaction under this paragraph if the equity position of the
partnershi p, business corporation or limted liability conpany,
determ ned in accordance with generally accepted accounting principles,
woul d be reduced as a result of the transfer, assignnment or disposition.
The departnent shall state the specific reason for prohibiting any
transaction under this paragraph and shall so notify each party to the
proposed transaction.

10. Notwi t hstandi ng any provision of lawto the contrary, the
departnment is authorized to approve a certificate of incorporation or
articles of organization for establishnment of an adult care facility on
an expedited basis where: (a) the certificate of incorporation or
articles of organization reflects solely a change in the formof the
busi ness organi zati on of an existing entity which had been approved by
the departnent to operate an adult care facility; (b) every
i ncor porator, stockhol der, nenber and director of the new entity shal
have been an owner, partner, incorporator, stockhol der, nmenber or
director of the existing entity; (c) the distribution of ownership
interests and voting rights in the new entity shall be the sane as in
the existing entity; and (d) there shall be no change in the operator of
the adult care facility other than the formof its business
organi zation, as a result of the approval of such certificate of
i ncorporation or articles of organization. Upon subm ssion, if the
departnent does not object to the proposal within ninety days of the



recei pt of a conplete application, the proposal will be deened
acceptable to the departnent and an anended operating certificate shal
be i ssued.



