8 461-a. Responsibility for inspection and supervision. 1. The
departnment shall be responsible for the inspection and supervision of
all adult care facilities subject to the provisions of section four
hundred sixty-c of this chapter; provided, however, that the departnent
shall by a witten cooperative agreenent entered into by Cctober first,
ni net een hundred seventy-seven, develop a system of joint inspection
with the departnent of nental hygiene, with respect to any such facility
providing residential care to a significant nunber of nentally disabled
persons.

2. (a) Wth respect to adult care facilities the departnent shal
conduct a m ni mum of one unannounced inspection of each such facility to
determ ne the adequacy of care being rendered, pursuant to the
fol | ow ng:

(1) Such facilities receiving the departnent's highest rating shall be
i nspected at | east once every ei ghteen nonths on an unannounced basi s.

(2) Al other such facilities shall be inspected on an unannounced
basis no | ess than annually. The conm ssioner nay provide for nore
frequent inspections of any such facilities. Such inspection shall not
be required with respect to any facility for which the conm ssioner has
del egated responsibility for inspection and supervision to a soci al
services official pursuant to section four hundred sixty-c of this
chapter. Any enpl oyee of the departnent or a social services district
who gives or causes to be given advance notice of such unannounced
i nspections to any unaut hori zed persons shall, in addition to any other
penalty provided by | aw, be suspended by the departnent or the soci al
services district fromall duties without pay for at |east five days or
for such greater period of tinme as the departnent or social services
district shall determ ne. Any such suspension shall be made by the
departnment or social services district in accordance with all other
appl i cabl e provisions of |aw

(b) The departnent or a social services district, where appropriate,
shal | each year conduct a m ninum of one full inspection of each adult
care facility. Such inspection shall include, but shall not be limted
to, exam nation of the nmedical, dietary and social services records of
the facility as well as the m ni nrum standards of construction, life
safety standards, quality and adequacy of care, rights of residents,



paynments and all other areas of operation. The purpose of any inspection
shall be to determ ne conpliance with requirenents of applicable
provi sions of |law and regul ati ons of the departnent.

(c) An inspection report shall be made of each inspection which shal
clearly identify and indicate in detail each area of operation,
i ncluding, but not limted to, the prem ses, equipnment, personnel,
resident care and services, and whet her each such area of operation or
any of its conponent parts is or is not in conpliance with the
regul ati ons of the departnent and all other applicable requirenents. It
al so shall identify those areas of operation or any of its conponent
parts found not in conpliance as a result of failure in systemc
practices and procedures. The operator shall be notified of the results
of the inspection in a nmanner to be determ ned by regul ati ons of the
departnment. Such notification shall contain directions as nay be
appropriate as to the manner and tinme in which conpliance with
applicable requirenments of [aw or regul ations of the departnment shall be
ef fected. The department shall also require the operator of an adult
hone or residence for adults to devel op, biannually update and i npl enent
plans for quality assurance activities for each area of operation.
Qual ity assurance activities include but are not |limted to, devel opnment
and mai nt enance of perfornmance standards including infection control,
nmeasur enent of adherence to such standards and to applicable state and
| ocal | aws and regul ations, identification of performance failures,
design, and inplenentation of corrective action. Each plan nust al so
i nclude the creation of a quality inprovenent commttee that is charged
with neeting periodically, at |east once every six nonths, to review
summary findings fromnonitoring i nplenentation of the facility's plan,
eval uating the effectiveness of corrective action policies, and
identifying trends and inprovenent activities. Wile reviewing facility
performance, the commttee shall not exam ne personally identifiable
resident incidents. Such comm ttee shall include the adm nistrator or
operator of the facility, the resident council president or other
resident representative, and representatives fromfrontline enpl oyees
from each area of operation

(d) System c practices or procedures are those activities related to
each area of operation which indicate a pattern or an inability to bring
the operation of the facility into conpliance with applicable provisions



of laws and regul ati ons.

(e) Nothing contained in this subdivision shall limt or restrict the
ability of the departnent or social services district, where
appropriate, to conduct nore than one inspection of an adult care
facility, for whatever purpose, as is deened necessary for ensuring
conpliance with applicable provisions of |aw and regul ati ons of the
depart nent.

3. (a) Pursuant to regul ations pronul gated by the conm ssioner, in
consultation with the director of the state office for the aging, no
facility or individual shall restrict or prohibit the access to the
facility nor interfere with the performance of the official duties,

i ncluding confidential visits with residents, of duly designated persons
participating in the long termcare onbudsnman program as provided for in
section five hundred forty-five of the executive law. No facility or

i ndi vidual shall retaliate or take reprisals agai nst any resident,

enpl oyee, or other person for having filed a conplaint with, or having
provided information to, any long termcare patient onbudsman
functioning in accordance with section five hundred forty-four or
section five hundred forty-five of the executive | aw.

(b) I'n addition, no facility which provides residential care and
services for adults shall restrict or prohibit the access to the
facility nor interfere with confidential visits with residents by:

(i) Famly menbers, guardians, friends of an individual resident and
| egal representatives, |egal counsels and case managers;

(ii) Individual s representing comrunity organi zati ons or service
agencies who will provide, free of charge, a service or educationa
programto residents;

(iii) An enployee or representative of any public or private
not-for-profit corporation, community organi zation or associati on whose
primary purposes for visiting include assisting residents in resolving
probl ens and conpl aints concerning their care and treatnent, and in
securing adequate services to neet their needs. The operator shall nake
avai l abl e a conmon area of the facility for such visits.

(c) The departnent shall establish and maintain a registry of public
or private not-for-profit corporations, community organi zations or
associ ati ons assured access to facilities which provide residential care



and services for adults pursuant to subparagraph (iii) of paragraph (b)
of this subdivision. Any such corporation, conmunity organization or
association shall file a copy of its certificate of incorporation with
the registry established and mai ntai ned by the departnent.

(d) Persons assured access to a residential care facility for adults
pursuant to this subdivision shall not enter the living area of any
resident without identifying thenselves to the resident, stating the
pur pose of the visit, and receiving the perm ssion of the resident and
the resident's roommate to enter the |iving area.

(e) Individual residents shall have the right to term nate or deny any
visit to them by persons assured access to the facility pursuant to this
subdi vi si on.

(f) Visits by individuals assured access to facilities which provide
residential care and services for adults pursuant to subparagraphs (i),
(ii) and (iii) of paragraph (b) of this subdivision shall be permtted
during a period of at |east ten hours between 9:00 o' clock a.m and 8:00
o' clock p.m unless extended by arrangenent with the facility.

(g) Notwi t hstandi ng any provision of paragraph (b) of this
subdi vi sion, the operator of a facility which provides residential care
and services for adults may restrict or prohibit access to the facility
or interfere with confidential visits with residents by individuals who
t he operator has reasonabl e cause to believe would directly endanger the
safety of such residents.

(h) Whenever an individual is denied access pursuant to paragraph (Qg)
of this subdivision the operator nust record a detailed witten
statenent describing the reasons for denial of access to any such
i ndividual. This statenent shall be maintained by the facility and be
accessible to residents, persons denied access, and the departnent.

(i) I'f the operator of a facility denies access pursuant to paragraph
(g) of this subdivision, the person denied access may bring an action in
suprene court in the county in which the facility is |ocated for an
order granting such person access to such facility. If the court finds
that such denial was nade in bad faith, the operator of the facility
shall be liable for all costs, including reasonable attorney's fees, and
the court may, in its discretion, assess a civil penalty not to exceed
fifty dollars per day for each day such access was deni ed.



4. Pursuant to regul ations pronul gated by the comm ssioner in
consultation with the director of the office for the aging, no facility
shall restrict or prohibit access by records access onmbudsnen specially
desi gnat ed under section five hundred forty-four of the executive law to
t he nedi cal or personal records of any patient or resident if such
patient or resident, or, where appropriate, commttee for an
i nconpetent, has given express witten consent to such discl osure;
provi ded, however, that (i) in the case of nedical records, disclosure
may be exclusive of the personal notes of the physician as defined in
such regulations and (ii) access may be limted to such tines as may be
specified in such regul ations. Such records shall be nade avail able by a
menber or nenbers of the facility's staff who shall be designated by the
facility to provide access to and, where necessary, interpretation of
such records to such access onbudsnan, who shall have the right to
phot ocopy such records. The facility may charge a reasonable fee for
phot ocopyi ng pursuant to such regul ations. Disclosure to a records
access onbudsman of records of any patient or resident pursuant to the
written consent of such patient or resident shall not give rise to any
claimagainst the facility, its staff, or the patient's or resident's
physi ci an based solely on the fact of such disclosure pursuant to such
written consent. Nothing in this subdivision shall be construed to limt
or abridge any right of access to records, including financial records,
ot herwi se avail able to onbudsnen, patients or residents, or any other
per son.



