§ 390. Child day care; license or registration required. 1.
Definitions. (a) (i) "Child day care" shall nmean child care where a
| icense or registration pursuant to this section is required and shal
i nclude care for a child on a regular basis provided away fromthe
child s residence for |less than twenty-four hours per day by soneone
ot her than: (1) the parent, step-parent, guardian, or relative within
the third degree of consanguinity of the parents or step-parents of such
child; or (2) an enrolled |legally-exenpt provider as such termis
defined in paragraph (g) of this subdivision.

(ii) Child day care shall not refer to care provided in:

(A) a day canp, as defined in the state sanitary code;

(B) an after-school program operated for the purpose of religious
education, sports, or recreation;

(C a facility:

(1) providing day services under an operating certificate issued by
t he departnent;

(2) providing day treatnent under an operating certificate issued by
the office of mental health or the office for people with devel opnenta
di sabilities; or

(D) a kindergarten, pre-kindergarten, or nursery school for children
three years of age or older, or after-school programfor children
operated by a public school district or by a private school or acadeny
which is providing elenentary or secondary education or both, in
accordance with the conmpul sory education requirenents of the education
| aw, provided that the kindergarten, pre-kindergarten, nursery school,
or after school programis |ocated on the preni ses or canpus where the
el enentary or secondary education is provided. Provided however, a
ki ndergarten or a pre-kindergarten operated by a public school district
shall not be considered a child day care if the kindergarten or
pre-kindergarten is not |ocated on the prem ses or canpus where the
el enentary or secondary education is provided.

(b) "Child day care provider"” shall nean any individual, association,
corporation, partnership, institution or agency whose activities include
providing child day care or operating a hone or facility where child day
care i s provided.

(c) "Child day care center"” shall nean any programor facility caring
for children for nore than three hours per day per child in which child



day care is provided by a child day care provi der except those prograns
operating as a group famly day care hone as such termis defined in
paragraph (d) of this subdivision, a famly day care hone, as such term
is defined in paragraph (e) of this subdivision, and a school -age child
care program as such termis defined in paragraph (f) of this
subdi vi si on.

(d) "Goup famly day care hone" shall nmean a program caring for
children for nore than three hours per day per child in which child day
care is provided in a famly home for seven to twelve children of al
ages, except for those prograns operating as a famly day care hone, as
such termis defined in paragraph (e) of this subdivision, which care
for seven or eight children. A group fam |y day care provider may
provide child day care services to four additional children if such
additional children are of school age and such children receive services
only before or after the period such children are ordinarily in school
or during school |unch periods, or school holidays, or during those
periods of the year in which school is not in session. There shall be
one caregiver for every two children under two years of age in the group
famly honme. A group fam |y day care hone nust have at | east one
assistant to the operator present when child day care is being provided
to seven or nore children when none of the children are school age, or
nine or nore children when at |east two of the children are school age
and such children receive services only before or after the period such
children are ordinarily in school or during school |unch periods, or
school holidays, or during those periods of the year in which school is
not in session. This assistant shall be selected by the group fam |y day
care operator and shall neet the qualifications established for such
position by the regulations of the office of children and famly
servi ces.

(e) "Fam |y day care hone" shall mean a programcaring for children
for nore than three hours per day per child in which child day care is
provided in a famly honme for three to six children. There shall be one
caregiver for every two children under two years of age in the famly
day care home. A famly day care provider may, however, care for seven
or eight children at any one time if no nore than six of the children
are |l ess than school age and the school -aged children receive care
primarily before or after the period such children are ordinarily in



school, during school lunch periods, on school holidays, or during those
periods of the year in which school is not in session in accordance with
the regulations of the office of children and fam |y services and the

of fice inspects such hone to detern ne whether the provider can care
adequately for seven or eight children.

(f) "School age child care" shall nean a programcaring for nore than
si x school -aged children who are under thirteen years of age or who are
i ncapabl e of caring for thenselves. Such prograns shall be in operation
consistent with the | ocal school calendar. School age child care
prograns shall offer care during the school year to an enrolled group of
children at a permanent site before or after the period children
enrolled in such programare ordinarily in school or during school |unch
periods and may al so provide such care on school holidays and those
periods of the year in which school is not in session.

(g) "Enrolled legally exenpt provider"” shall nean a person who is a
caregiver or entity that is not required to be licensed or registered
pursuant to this section and that is enrolled to be a caregiver and
provi de subsidized child care services to eligible famlies in
accordance with title five-C of this article and the regul ations of the
office of children and fam |y services.

2. * (a) Child day care centers caring for seven or nore children and
group famly day care prograns, as defined in subdivision one of this
section, shall obtain a license fromthe office of children and famly
services and shall operate in accordance with the terns of such |icense
and the regul ations of such office. Initial |licenses and subsequent
|l i censes shall be valid for a period of up to four years so long as the
provi der renmains substantially in conpliance with applicable |aw and
regul ati ons during such period.

* NB Effective until June 5, 2027

* (a) Child day care centers caring for seven or nore children and
group famly day care prograns, as defined in subdivision one of this
section, shall obtain a license fromthe office of children and famly
services and shall operate in accordance with the terns of such |icense
and the regul ations of such office. Initial |licenses and subsequent
| i censes shall be valid for a period of up to six years so long as the
provi der renmains substantially in conpliance with applicable |aw and



regul ati ons during such period.

* NB Effective June 5, 2027

(b) Family day care honmes, child day care centers caring for at |east
three but fewer than seven children, and school -age child care prograns
shall register with the departnent and shall operate in conpliance with
the regul ati ons of the departnent.

(c) Any child day care provider not required to obtain a |license
pursuant to paragraph (a) of this subdivision or to register with the
departnment pursuant to paragraph (b) of this subdivision my register
with the departnent.

(d) (i) The office of children and fam |y services shall pronul gate
regul ations for licensure and for registration of child day care
pursuant to this section. Procedures for obtaining a |icense or
registration or renewing a license shall include a satisfactory
i nspection of the facility by the office of children and famly services
prior to issuance of the license or registration or renewal of the
l'i cense.

(ii) * (A Initial registrations and subsequent registrations shall be
valid for a period of up to four years so long as the provider renains
substantially in conpliance with applicable |aw and regul ati ons during
such peri od.

* NB Effective until June 5, 2027

* (A) Initial registrations and subsequent registrations shall be
valid for a period of up to six years so long as the provider remins
substantially in conpliance with applicable |aw and regul ati ons during
such peri od.

* NB Effective June 5, 2027

(B) After initial registration by the child day care provider, the
office of children and fam |y services shall not accept any subsequent
regi stration by such provider, unless:

(1) such provider has nmet the training requirenments set forth in
section three hundred ninety-a of this title;

(2) such provider has nmet the requirenents of section three hundred
ninety-b of this title relating to crimnal history screening;

(3) such provider has conplied with the requirenents of section four
hundred twenty-four-a of this article; and

(4) the office of children and fam |y services has received no



conpl ai nts about the hone, center, or programalleging statutory or

regul atory violations, or, having received such conplaints, the office
of children and fam |y services has determ ned, after inspection
pursuant to paragraph (a) of subdivision three of this section, that the
hone, center, or programis operated in conpliance with applicable
statutory and regul atory requirenents.

(C Where the office of children and famly services has determ ned
that a registration should not be continued because the requirenents of
cl ause (B) of this subparagraph have not been satisfied, the office of
children and famly services may termnate the registration. If the
office of children and fam |y services does not termnate the
registration, the office of children and famly services shall inspect
t he hone or program before acknow edgi ng any subsequent registration.
Where the home or programhas failed to neet the requirenments of this
section, the office of children and fam |y services nay reject any
subsequent registration of a provider. Nothing herein shall prohibit the
office of children and fam |y services fromterm nati ng or suspendi ng
regi stration pursuant to subdivision ten of this section where the
office of children and fam |y services determ nes that term nation or
suspensi on i s necessary.

(iv) Child day care providers who have been issued a |icense shal
openly di splay such license in the facility or home for which the
license is issued. Child day care providers who have registered with the
department shall provide proof of registration upon request.

(d-1) (i) The office of children and famly services shall pronul gate
regul ations for inspections of enrolled | egally exenpt providers, which
shall include the conpletion of a satisfactory inspection of the
prem ses where care is to be provided, by the office of children and
famly services.

(ii) Provided however, unless a conplaint is nade in or as otherw se
aut hori zed such inspections shall not be required when the enrolled
| egal |y exenpt provider is an individual, age eighteen or ol der, and
who, by virtue of blood, marriage or court decree, is, to all of the
children that such person is enrolled to provide subsidized child care
services to in accordance with title five-C of this article:

(A) a grandparent;

(B) a great-grandparent;



(C a sibling, provided that such sibling resides in a separate
househol d from the child;

(D) an aunt; or

(E) an uncle.

(e) Notwi thstandi ng any ot her provision of this section, where a child
is cared for by a parent, guardian or relative within the third degree
of consanguinity of the parent of such child and such person
simul t aneously provides child day care for other children, only the
ot her children shall be considered in determ ning whether such person
nmust be registered or |icensed, provided that such person is not caring,
in total, for nore than eight children

2-a. (a) The office of children and fanm |y services shall pronul gate
regul ati ons which establish mninmmaquality programrequirenents for
| i censed and regi stered child day care homes, progranms and facilities.

Such requirenents shall include but not be limted to (i) the need for
age appropriate activities, materials and equi pnent to pronote
cognitive, educational, social, cultural, physical, enotional, |anguage

and recreational devel opnment of children in care in a safe, healthy and
caring environnent (ii) principles of childhood devel oprment (iii)
appropriate staff/child ratios for famly day care honmes, group famly
day care homes, school age day care progranms and day care centers (ivV)
appropriate | evels of supervision of children in care (v) m ninmum
standards for sanitation, health, infection control, nutrition,
bui | di ngs and equi pment, safety, security procedures, first aid, fire
prevention, fire safety, evacuation plans and drills, prevention of
child abuse and naltreatnent, staff qualifications and training, record
keepi ng, and child behavi or nmanagenent.

(b) The use of electronic nonitors as a sole neans of supervision of
children in day care shall be prohibited, except that electronic
nonitors nay be used in famly day care hones and group famly day care
hones as an indirect means of supervision where the parents of any child
to be supervised have agreed in advance to the use of such nonitors as
an indirect neans of supervision and the use of such nonitors is
restricted to situations where the children so supervised are sl eeping.

(c) No child less than six weeks of age nay be cared for by a |licensed
or registered day care provider, except in extenuating circunstances



where prior approval for care of such children has been given by the
office of children and fam |y services. Extenuating circunmstances for

t he purposes of this section shall include but not be [imted to the
nmedi cal or health needs of the parent or child, or the econom c hardship
of the parent.

3. (a) The office of children and fam |y services may nake announced
or unannounced inspections of the records and prem ses of any child care
provi der, whether or not such provider has a license from or is
registered with, the office of children and fam |y services. The office
of children and fam |y services shall nake unannounced i nspections of
the records and prenises of any child day care provider within fifteen
days after the office of children and fam |y services receives a
conplaint that, if true, would indicate such provider does not conply
with the applicable regulations of the office of children and famly
services or with statutory requirenents. |f the conplaint indicates that
there may be imm nent danger to the children, the office of children and
famly services shall investigate the conplaint no later than the next
day of operation of the provider. The office of children and famly
services may provide for inspections through the purchase of services.

(b) (i) Where inspections have been nade and vi ol ati ons of applicable
statutes or regul ati ons have been found, the office of children and
famly services shall within ten days advise the child day care provider
in witing of the violations and require the provider to correct such
violations. The office of children and fam |y services may al so act
pursuant to subdivisions ten and el even of this section.

(ii) Were inspections have been nmade and viol ati ons of applicable
statutes or regul ati ons have been found, the office of children and
famly services or its designee shall, within ten days, advise the
enrolled | egal |l y-exenpt provider in witing of the violations and
require the provider to correct such violations.

(c) (i) The office of children and fam |y services shall establish a
toll-free statew de tel ephone nunber to receive inquiries about child
day care hones, prograns and facilities and conplaints of violations of
the requirenments of this section or regulations promul gated under this
section. The office of children and fam |y services shall develop a
system for investigation, which shall include inspection, of such



conplaints. The office of children and famly services may provide for
such investigations through purchase of services. The office of children
and famly services shall develop a process for publicizing such
toll-free tel ephone nunber to the public for nmaking inquiries or

conpl aints about child day care hones, prograns or facilities.

(ii) Information to be maintained and available to the public through
such toll-free tel ephone nunber shall include, but not be Iimted to:

(A) current license and registration status of child day care hones,
prograns and facilities including whether a |icense or registration is
in effect or has been revoked or suspended; and

(B) child care resource and referral progranms providing services
pursuant to title five-B of this article and other resources known to
the office of children and famly services which relate to child day
care honmes, prograns and facilities in the state.

(iii) Upon witten request identifying a particular child day care
hone, programor facility, the office of children and famly services
shall provide the information set forth below The office of children
and famly services may charge reasonabl e fees for copies of docunents
provi ded, consistent with the provisions of article six of the public
officers law. The information avail able pursuant to this clause shal
be:

(A) the results of the nbst recent inspection for |icensure or
regi stration and any subsequent inspections by the office of children
and fam|ly services;

(B) conplaints filed against child day care homes, prograns or
facilities which describes the nature of the conplaint and states how
t he conpl ai nt was resol ved, including the status of the office of
children and famly services investigation, the steps taken to rectify
the conplaint, and the penalty, if any, inposed; and

(C© child day care hones, prograns or facilities which have requested
or received a waiver fromany applicable rule or regulation, and the
regul atory requirenent which was wai ved.

(iv) Nothing in this paragraph shall be construed to require or permt
the disclosure either orally or in witing of any information that is
confidential pursuant to | aw

(d) Where investigation or inspection reveals that a child day care
provi der which nust be licensed or registered is not, the office of



children and famly services shall advise the child day care provider in
witing that the provider is in violation of the |icensing or

regi stration requirenents and shall take such further action as is
necessary to cause the provider to conply with the |aw, including
directing an unlicensed or unregistered provider to cease operation. In
addition, the office of children and famly services shall require the
provider to notify the parents or guardi ans of children receiving care
fromthe provider that the provider is in violation of the |icensing or
regi stration requirenents and shall require the provider to notify the
office of children and fam |y services that the provider has done so.
Any provider who is directed to cease operations pursuant to this

par agraph shall be entitled to a hearing before the office of children
and famly services. If the provider requests a hearing to contest the
directive to cease operations, such hearing nmust be scheduled to
comence as soon as possible but in no event later than thirty days
after the receipt of the request by the office of children and famly
services. The provider nay not operate the center, home or program after
being directed to cease operations, regardl ess of whether a hearing is
requested. If the provider does not cease operations, the office of
children and famly services nmay i npose a civil penalty pursuant to
subdi vi sion el even of this section, seek an injunction pursuant to
section three hundred ninety-one of this title, or both.

(e) (i) Where an authorized agency is subsidizing child day care
pursuant to any provision of this chapter, the authorized agency my
submt to the departnment justification for a need to inpose additional
requi renents upon child day care providers and a plan to nonitor
conpliance with such additional requirenments. No such additional
requi renents or nonitoring may be inposed without the witten approval
of the departnent.

(ii) An authorized agency may refuse to allow a child day care
provider who is not in conpliance with this section and regul ati ons
i ssued hereunder or any approved additional requirenents of the
aut hori zed agency to provide child day care to the child. In accordance
with the plan approved by the departnent, an authorized agency shal
have the right to nmake announced or unannounced i nspections of the
records and prem ses of any provider who provides care for such
children, including the right to nmake inspections prior to subsidized



children receiving care in a home where the inspection is for the

pur pose of determ ning whether the child day care provider is in
conpliance with applicable | aw and regul ati ons and any additi onal

requi renents inposed upon such provider by the authorized agency. Were
an aut hori zed agency nakes such inspections, the authorized agency shal
notify the departnment i medi ately of any violations of this section or
regul ati ons pronul gated hereunder, and shall provide the departnment with
an inspection report whether or not violations were found, docunenting
the results of such inspection.

(iii) Nothing contained in this paragraph shall dimnish the authority
of the departnment to conduct inspections or provide for inspections
t hrough purchase of services as otherwi se provided for in this section.
Not hi ng contained in this paragraph shall obligate the departnent to
take any action to enforce any additional requirenments inposed on child
day care providers by an authorized agency.

(f) Individual |ocal social services districts nay alter their
participation in activities related to arranging for, subsidizing,
delivering and nonitoring the provision of subsidized child day care
provi ded, however, that the total participation of an individual
district in all activities related to the provision of subsidized child
day care shall be no |l ess than the participation | evel engaged in by
such individual district on the effective date of this section.

4. (a) The office of children and famly services on an annual basis
shall inspect all child day care prograns and all enrolled
| egal | y- exenpt provi ders except when such provider is determ ned to be
exenpt in accordance wi th subparagraph (ii) of paragraph (d-one) of
subdi vision two of this section. The office of children and famly
services may provide for such inspections through purchase of services.
(b) Any famly day care home or school -age child care program
| i censed, registered, or certified by the departnment or by any
aut hori zed agency on the effective date of this section shall be deened
regi stered until the expiration of its then-current |icense or
certificate unless such license or certificate is suspended or revoked
pursuant to subdivision ten of this section. Fam |y day care homes and
school -age child care progranms not |icensed, registered, or certified on
the effective date of this section shall register pursuant to



subdi vision two of this section.

5. Child day care providers required to have a |icense fromthe
departnment or to be registered with the departnent pursuant to this
section shall not be exenpt from such requirenent through registration
Wi th anot her state agency, or certification, registration, or |icensure
by any | ocal governmental agency or any authorized agency.

5-a. The office of children and fam |y services shall provide, upon
request, all applications and forns necessary to becone a |licensed or
regi stered child day care provider in English, French, Polish, or any of
the ten nost conmon non-English | anguages spoken by individuals with
limted-English proficiency in the state of New York, based on United
St ates census dat a.

6. Unless otherwise limted by law, a parent with | egal custody or a
| egal guardian of any child in a child day care program shall have
unlimted and on demand access to such child or ward. Such parent or
guardi an unl ess otherwise limted by law, also shall have the right to
i nspect on denmand during its hours of operation any area of a child day
care center, group fam |y day care hone, school-age child care program
or fam|ly day care hone to which the child or ward of such parent or
guardi an has access or which could present a hazard to the health and
safety of the child or ward.

7. (a) The departnent shall inplenment on a statew de basis progranms to
educat e parents and ot her potential consuners of child day care prograns
about their selection and use. The departnent may provide for such
i npl ement ati on through the purchase of services. Such education shal
i nclude, but not be linmted to, the foll ow ng topics:

(i) types of child day care prograns;

(ii) factors to be considered in selecting and eval uating child day
care prograns,

(iii) regulations of the departnent governing the operation of
different types of prograns;

(iv) rights of parents or guardians in relation to access to children
and inspection of child day care prograns;



(v) information concerning the availability of child day care
subsi di es;

(vi) information about |icensing and registration requirenents;

(vii) prevention of child abuse and naltreatnment in child day care
prograns, including screening of child day care providers and enpl oyees;

(viii) tax information; and

(ix) factors to be considered in selecting and eval uating child day
care progranms when a child needs adm nistration of medications during
the time enrolled.

(b) The departnent shall inplenment a statew de canpaign to educate the
public as to the legal requirenments for registration of famly day care
and school -age child care, and the benefits of such registration. The
department may provide for such inplenentation through the purchase of
services. The canpai gn shall

(i) use various types of nedia;

(ii) include the devel opment of public educational naterials for
famlies, fam|ly day care providers, enployers and comunity agencies;

(iii) explain the role and functions of child care resource and
referral prograns, as such termis used in title five-B of this article;

(iv) explain the role and functions of the departnent in regard to
regi stered prograns; and

(v) publicize the departnment's toll-free tel ephone nunber for naking
conplaints of violations of child day care requirenents related to
prograns which are required to be licensed or registered.

(c) The office of children and fam |y services shall inplenent a
st at ewi de canpai gn to educate parents and ot her consunmers of child day
care progranms about adverse chil dhood experiences, the inportance of
protective factors, and the availability of services for children at
risk for or experiencing adverse chil dhood experiences as defined in
par agraph (c) of subdivision one of section twenty-d of this chapter.
Such statew de canpaign, shall include but is not limted to, providing
all licensed, registered and enrolled child care providers with
educational naterials devel oped pursuant to subdivision two of section
three hundred seventy-c of this chapter. The educational materials may
be made avail able electronically and shall be offered to parents and
ot her consuners at the tine of enroll nment.



8. The departnent shall establish and maintain a list of all current
regi stered and licensed child day care prograns and a |list of al
prograns whose |icense or registration has been revoked, rejected,
term nated, or suspended. Such information shall be available to the
public, pursuant to procedures devel oped by the departnent.

8-a. The office of children and fam |y services shall not nake
available to the public online any group fanm |y day care hone provider's
or fam|ly day care provider's hone street address or map show ng the
| ocation of such provider's home where such provider has requested to
opt out of the online availability of this information. The office shal
provide a witten forminformng a provider of their right to opt out of
providing information online, and shall also permt a provider to
request to opt out through the office's website.

9. The departnent shall make available, directly or through purchase
of services, to registered child day care providers informtion
concer ni ng:

(a) liability insurance;

(b) start-up grants;

(c) United States department of agriculture food prograns;

(d) subsidies available for child day care;

(e) tax information; and

(f) support services required to be provided by child care resource
and referral prograns as set forth in subdivision three of section four
hundred ten-r of this article.

10. Any home or facility providing child day care shall be operated in
accordance with applicable statutes and regul ations. Any viol ation of
applicable statutes or regulations shall be a basis to deny, limt,
suspend, revoke, or terminate a |license or registration. Consistent with
articles twenty-three and twenty-three-A of the correction |aw, and
gui delines referenced in subdivision two of section four hundred
twenty-five of this article, if the office of children and famly
services is nmade aware of the existence of a crimnal conviction or
pendi ng crimnal charge concerning an operator of a famly day care
hone, group famly day care home, school-age child care program or



child day care center or concerning any assistant, enployee or vol unteer
in such honmes, prograns or centers, or any persons age ei ghteen or over
who reside in such homes, such conviction or charge may be a basis to
deny, limt, suspend, revoke, reject, or termnate a |license or

regi stration. Before any license issued pursuant to the provisions of
this section is suspended or revoked, before registration pursuant to
this section is suspended or term nated, or when an application for such
license is denied or registration rejected, the applicant for or hol der
of such registration or license is entitled, pursuant to section
twenty-two of this chapter and the regul ations of the office of children
and famly services, to a hearing before the office of children and
famly services. However, a |license or registration shall be tenporarily
suspended or limted without a hearing upon witten notice to the
operator of the facility following a finding that the public health, or
an individual's safety or welfare, are in inmmnent danger. The hol der of
a license or registrant is entitled to a hearing before the office of
children and famly services to contest the tenporary suspension or
limtation. |If the holder of a |icense or registrant requests a hearing
to contest the tenporary suspension or |imtation, such hearing nust be
schedul ed to comence as soon as possible but in no event later than
thirty days after the receipt of the request by the office of children
and fam |y services. Suspension shall continue until the condition
requiring suspension or limtation is corrected or until a hearing

deci sion has been issued. |If the office of children and fam |y services
determ nes after a hearing that the tenporary suspension or limtation
was proper, such suspension or linmtation shall be extended until the
condition requiring suspension or |imtation has been corrected or until
the license or registration has been revoked.

11. (a) (i) The office of children and famly services shall adopt
regul ati ons establishing civil penalties of no nore than five hundred
dollars per day to be assessed against child day care centers, school
age child care prograns, group famly day care hones or fanm |y day care
hones for violations of this section, sections three hundred ninety-a
and three hundred ninety-b of this title and any regul ati ons pronul gat ed
t hereunder. The regul ations establishing civil penalties shall specify
the violations subject to penalty.



(ii) The office of children and famly services shall adopt
regul ati ons establishing civil penalties of no nore than five hundred
dollars per day to be assessed against child day care providers who
operate child day care centers or group famly day care hones w thout a
| icense or who operate fam |y day care honmes, school -age child care
prograns, or child day care centers required to be regi stered w thout
obt ai ni ng such registration

(iii) I'n addition to any other civil or crimnal penalty provided by
law, the office of children and famly services shall have the power to
assess civil penalties in accordance with its regul ati ons adopted
pursuant to this subdivision after a hearing conducted in accordance
Wi th procedures established by regul ations of the office of children and
famly services. Such procedures shall require that notice of the tine
and place of the hearing, together with a statenent of charges of
viol ations, shall be served in person or by certified nail addressed to
t he school age child care program group famly day care hone, famly
day care home, or child day care center at least thirty days prior to
the date of the hearing. The statenent of charges shall set forth the
exi stence of the violation or violations, the anount of penalty for
whi ch the program may becone |iable, the steps which nust be taken to
rectify the violation, and where applicable, a statenent that a penalty
may be inposed regardless of rectification. A witten answer to the
charges of violations shall be filed with the office of children and
famly services not |less than ten days prior to the date of hearing with
respect to each of the charges and shall include all naterial and
rel evant matters which, if not disclosed in the answer, would not |ikely
be known to the office of children and famly services.

(iv) The hearing shall be held by the conm ssioner of the office of
children and famly services or the conm ssioner's desi gnee. The burden
of proof at such hearing shall be on the office of children and famly
services to show that the charges are supported by a preponderance of
t he evi dence. The comm ssioner of the office of children and famly
services or the conmm ssioner's designee, in his or her discretion, nay
allow the child day care center operator or provider to attenpt to prove
by a preponderance of the evidence any matter not included in the
answer. \Were the child day care provider satisfactorily denonstrates
that it has rectified the violations in accordance with the requirenents



of paragraph (c) of this subdivision, no penalty shall be inposed except
as provided in paragraph (c) of this subdivision.

(b)(i) In assessing penalties pursuant to this subdivision, the office
of children and fam |y services nay consider the conpl eteness of any
rectification made and the specific circunstances of such violations as
mtigating factors.

(ii1) Upon the request of the office of children and famly services,
the attorney general shall comence an action in any court of conpetent
jurisdiction against any child day care program subject to the
provi sions of this subdivision and agai nst any person, entity or
corporation operating such center or school age child care program
group famly day care honme or fam |y day care honme for the recovery of
any penalty assessed by the office of children and famly services in
accordance with the provisions of this subdivision.

(iii) Any such penalty assessed by the office of children and famly
services may be rel eased or conpronised by the office of children and
famly services before the matter has been referred to the attorney
general ; when such matter has been referred to the attorney general,
such penalty may be rel eased or conproni sed and any action comenced to
recover the sanme nmay be settled and di sconti nued by the attorney general
with the consent of the office of children and famly services.

(c)(i) Except as provided for in this paragraph, a child day care
provi der shall avoid paynent of a penalty inposed pursuant to this
subdi vi si on where the provider has rectified the condition which
resulted in the inposition of the penalty within thirty days of
notification of the existence of the violation of statute or regul ation.

(ii) Clause (i) of this paragraph notw thstandi ng, rectification shal
not preclude the inposition of a penalty pursuant to this subdivision
wher e:

(A) the child day care provider has operated a child day care center
or group famly day care hone without a |icense, has refused to seek a
license for the operation of such a center or hone, or has continued to
operate such a center or hone after denial of a |license application,
revocati on of an existing |icense or suspension of an existing |license;

(B) the child day care provider has operated a fam |y day care hone,
school -age child care programor child day care center required to be
regi stered without being registered, has refused to seek registration



for the operation of such hone, programor center or has continued to
operate such a hone, programor center after denial of a registration
application, revocation of an existing registration or suspension of an
exi sting registration;

(C there has been a total or substantial failure of the facility's
fire detection or prevention systens or energency evacuation procedures;

(D) the child day care provider or an assistant, enployee or vol unteer
has failed to provi de adequate and conpetent supervi sion

(E) the child day care provider or an assistant, enployee or vol unteer
has failed to provide adequate sanitation

(F) the child day care provider or an assistant, enployee, vol unteer
or, for a fam |y day care hone or group famly day care hone, a nenber
of the provider's household, has injured a child in care, unreasonably
failed to obtain nedical attention for a child in care requiring such
attention, used corporal punishment against a child in care or abused or
maltreated a child in care;

(G the child day care provider has violated the sane statutory or
regul atory standard nore than once within a six nonth peri od;

(H the child day care provider or an assistant, enployee or vol unteer
has failed to make a report of suspected child abuse or maltreatnent
when required to do so pursuant to section four hundred thirteen of this
article; or

(I') the child day care provider or an assistant, enployee or vol unteer
has submtted to the office of children and fam |y services a forged
docunment as defined in section 170.00 of the penal |aw.

(d) Any civil penalty received by the office of children and famly
services pursuant to this subdivision shall be deposited to the credit
of the "quality child care and protection fund" established pursuant to
section ninety-seven-ww of the state finance |aw.

(e)(i) The office of children and famly services shall deny a new
application for licensure or registration made by a day care provider
whose |icense or registration was previously revoked or term nated based
on a violation of statute or regulation for a period of two years from
the date that the revocation or termnation of the |license or
regi stration becane finally effective, unless such office determnes, in
its discretion, that approval of the application will not in any way
j eopardi ze the health, safety or welfare of children in the center,



program or hone. For the purposes of this paragraph, the date that the
revocation or termnation becane finally effective shall be, as
appl i cabl e:

(A) the date that the revocation or term nation becane effective based
on the notice of revocation or term nation;

(B) the date that the hearing decision was issued uphol ding the
revocation or term nation;

(C the date of issuance of a final court order affirm ng the
revocation or termnation or affirmng a hearing decision that upheld
t he revocation or termnation; or

(D) another date nutually agreed upon by the office of children and
famly services and the provider

(ii)(A) Such office shall deny a new application for |icensure or
regi stration nade by a day care provider who is enjoined or otherw se
prohi bited by a court order fromoperation of a day care center, group
famly day care hone, famly day care honme or school-age child care
program w thout a |license or registration for a period of two years from
the date of the court order unless the court order specifically enjoins
the provider fromproviding day care for a period | onger than two years,
in which case the office shall deny any new applicati on made by the
provi der while the provider is so enjoined.

(B) Such office shall deny a new application for |icensure or
regi stration nade by a day care provider who is assessed a second civi l
penalty by such office for having operated a day care center, group
famly day care hone, fam |y day care honme or school-age child care
program w thout a |license or registration for a period of two years from
the date of the second fine. For the purposes of this paragraph, the
date of the second fine shall be either the date upon which the day care
provi der signs a stipulation agreenent to pay the second fine or the
date upon which a hearing decision is issued affirm ng the determ nation
of such office to inpose the second fine, as applicable.

(iii) A day care provider who surrenders the provider's |icense or
regi stration while such office is engaged i n enforcenment seeking
suspensi on, revocation or term nation of such provider's license or
regi stration pursuant to the regul ations of such office, shall be deened
to have had their license or registration revoked or term nated and
shall be subject to the prohibitions against |icensing or registration



pursuant to subparagraph (i) of this paragraph for a period of two years
fromthe date of surrender of the |icense or registration.

12. (a) Notwi thstandi ng any other provision of |aw, except as may be
required as a condition of licensure or registration by regul ations
promul gated pursuant to this section, no village, town (outside the area
of any incorporated village), city or county shall adopt or enact any
| aw, ordi nance, rule or regulation which would inpose, nandate or
ot herwi se enforce standards for sanitation, health, fire safety or
bui | di ng construction on a one or two famly dwelling or nultiple
dwel l'ing used to provide group famly day care or famly day care than
woul d be applicable were such child day care not provided on the
prem ses. No village, town (outside the area of any incorporated
village), city or county shall prohibit or restrict use of a one or two
famly dwelling, or nmultiple dwelling for famly or group famly day
care where a license or registration for such use has been issued in
accordance with regul ations issued pursuant to this section. Nothing in
t hi s paragraph shall preclude |ocal authorities wi th enforcenent
jurisdiction of the applicable sanitation, health, fire safety or
bui | di ng construction code from nmaki ng appropriate inspections to assure
conpliance with such standards.

(b) Notwi t hstandi ng any ot her provision of |aw, but pursuant to
section five hundred ei ghty-one-b of the real property tax |aw, no
assessing unit, as defined in subdivision one of section one hundred two
of the real property tax law, in the assessnent of the value of any
parcel used for residential purposes and registered as a famly day care
hone pursuant to this section, shall consider the use or registration of
such parcel as a fam |y day care hone.

13. Notwi t hstandi ng any other provision of law, this section, except
for subdivision fifteen of this section, shall not apply to child day
care centers in the city of New York.

14. The office of children and fam |y services, in conjunction with
t he departnent of health, shall be required to annually distribute
informati onal materials related to the occurrence, transm ssion, birth
defects, methods of diagnosis and preventive neasures of Cytonegal ovirus



establ i shed pursuant to subdivision six of section two hundred sixty-siXx
of the public health law to every |icensed, registered or enrolled child
care provider and their staff.

15. (a) Each child day care provider, enrolled |egally-exenpt
provi der, enrolled | egally-exenpt group provider, and child care program
permtted under the New York City health code shall establish witten
procedures that identify the actions the provider or programshall take
if the provider or program becones aware that the parent or guardi an
shal | be unavailable to retrieve the child at the conclusion of the
child care program hours or the child is not picked up as schedul ed, and
such child is in need of an alternate plan for pickup for any reason,

i ncluding that the parent or guardi an has been detai ned by federal
i mm gration authorities.

(b) Such procedures shall be established and inplenmented no |ater than
ninety days after the effective date of this subdivision, and shall be
provided to fam lies upon inplenentation, adm ssion, and revision.

(c) Such procedures shall include, at a mininmnum that the provider
shall not contact the statew de central register for child abuse and
mal t reat ment unl ess the provider has nade reasonable efforts to contact
all known individual s authorized by the parent or guardian to retrieve
the child, and that the provider shall retain the child on the prem ses
until such child is picked up by an individual authorized by the parent
or guardi an or by |aw.



