8§ 384-b. Cuardianship and custody of destitute or dependent children;
comm tment by court order; nodification of conmtnent and restoration of
parental rights.

1. Statenment of legislative findings and intent.

(a) The legislature recognizes that the health and safety of children
i s of paranount inportance. To the extent it is consistent with the
health and safety of the child, the |legislature further hereby finds
t hat :

(i) it is desirable for children to grow up with a normal famly life
in a permanent home and that such circunstance offers the best
opportunity for children to devel op and thrive;

(ii) it is generally desirable for the child to remain with or be
returned to the birth parent because the child' s need for a nornal
famly life will usually best be nmet in the honme of its birth parent,
and that parents are entitled to bring up their own children unless the
best interests of the child would be thereby endangered;

(iii) the state's first obligation is to help the famly with services
to prevent its break-up or to reunite it if the child has already |eft
hone; and

(iv) when it is clear that the birth parent cannot or will not provide
a normal famly honme for the child and when continued foster care is not
an appropriate plan for the child, then a pernanent alternative hone
shoul d be sought for the child.

(b) The legislature further finds that many chil dren who have been
pl aced in foster care experience unnecessarily protracted stays in such
care without being adopted or returned to their parents or other
cust odi ans. Such unnecessary stays may deprive these children of
positive, nurturing famly rel ati onshi ps and have del eterious effects on
t heir devel opnent into responsible, productive citizens. The |egislature
further finds that provision of a timely procedure for the term nation,
in appropriate cases, of the rights of the birth parents could reduce
such unnecessary stays.

It is the intent of the legislature in enacting this section to
provi de procedures not only assuring that the rights of the birth parent
are protected, but also, where positive, nurturing parent-child



rel ati onshi ps no | onger exist, furthering the best interests, needs, and
rights of the child by termnating parental rights and freeing the child
for adoption.

2. For the purposes of this section, (a) "child" shall nean a person
under the age of eighteen years; and, (b) "parent” shall include an
i ncarcerated parent unless otherw se qualified.

3. (a) The guardi anship of the person and the custody of a destitute
or dependent child may be comritted to an authorized agency, or to a
foster parent authorized pursuant to section one thousand ei ghty-nine of
the fam |y court act to institute a proceeding under this section, or to
a relative with care and custody of the child, by order of a surrogate
or judge of the famly court, as hereinafter provided. Were such
guardi anshi p and custody is comritted to a foster parent or to a
relative with care and custody of the child, the famly court or
surrogate's court shall retain continuing jurisdiction over the parties
and the child and may, upon its own notion or the notion of any party,
revoke, nodify or extend its order, if the foster parent or relative
fails to institute a proceeding for the adoption of the child within six
nonths after the entry of the order commtting the guardi anship and
custody of the child to such foster parent or relative. Were the foster
parent or relative institutes a proceeding for the adoption of the child
and the adoption petition is finally denied or dismssed, the court
whi ch comm tted the guardi anship and custody of the child to the foster
parent or relative shall revoke the order of commtnent. Were the court
revokes an order commtting the guardi anship and custody of a child to a
foster parent or relative, it shall commt the guardi anship and cust ody
of the child to an authorized agency.

(b) A proceeding under this section nay be originated by an authorized
agency or by a foster parent authorized to do so pursuant to section one
t housand ei ghty-nine of the famly court act or by a relative with care
and custody of the child or, if an authorized agency ordered by the
court to originate a proceeding under this section fails to do so within
the tine fixed by the court, by the child' s attorney or guardi an ad
litemon the court's direction.

(c) Where a child was placed or continued in foster care pursuant to



article ten, ten-A or ten-C of the famly court act or section three
hundred fifty-eight-a of this chapter, a proceeding under this section
shall be originated in the famly court in the county in which the
proceedi ng pursuant to article ten, ten-A or ten-C of the famly court
act or section three hundred fifty-eight-a of this chapter was | ast
heard and shall be assigned, wherever practicable, to the judge who | ast
heard such proceeding. Where nultiple proceedi ngs are commenced under
this section concerning a child and one or nore siblings or

hal f-si blings of such child, placed or continued in foster care with the
same conm ssioner pursuant to section one thousand fifty-five, one

t housand ei ghty-ni ne or one thousand ninety-five of the famly court

act, all of such proceedings may be conmmenced jointly in the famly
court in any county which |last heard a proceedi ng under article ten,
ten-A or ten-C of the famly court act regarding any of the children who
are the subjects of the proceedi ngs under this section. In such

i nstances, the case shall be assigned, wherever practicable, to the
judge who | ast presided over such proceeding. In any other case, a
proceedi ng under this section, including a proceeding brought in the
surrogate's court, shall be originated in the county where either of the
parents of the child reside at the tinme of the filing of the petition,

i f known, or, if such residence is not known, in the county in which the
aut hori zed agency has an office for the regul ar conduct of business or
in which the child resides at the time of the initiation of the
proceedi ng. To the extent possible, the court shall, when appointing an
attorney for the child, appoint an attorney who has previously
represented the child.

(c-1) Before hearing a petition under this section, the court in which
the term nation of parental rights petition has been filed shal
ascertain whether the child is under the jurisdiction of a famly court
pursuant to a placenment in a child protective or foster care proceeding
or continuation in out-of-honme care pursuant to a permanency hearing
and, if so, which court exercised jurisdiction over the nost recent
proceeding. If the court determnes that the child is under the
jurisdiction of a different famly court, the court in which the
term nation of parental rights petition was filed shall stay its
proceeding for not nore than thirty days and shall conmunicate with the
court that exercised jurisdiction over the nbost recent proceeding. The



comuni cation shall be recorded or summari zed on the record by the court
in which the termnation of parental rights petition was filed. Both
courts shall notify the parties and child's attorney, if any, in their
respecti ve proceedi ngs and shall give them an opportunity to present
facts and | egal argunent or to participate in the conmunication prior to
the i ssuance of a decision on jurisdiction. The court that exercised
jurisdiction over the nost recent proceeding shall determ ne whether it
wi |l accept or decline jurisdiction over the term nation of parental
rights petition. This determ nation of jurisdiction shall be

i ncorporated into an order regarding jurisdiction that shall be issued
by the court in which the term nation of parental rights petition was
filed within thirty days of such filing. If the court that exercised
jurisdiction over the nost recent proceeding determnes that it should
exercise jurisdiction over the termination of parental rights petition,
the order shall require that the petition shall be transferred to that
court forthwith but in no event nore than thirty-five days after the
filing of the petition. The petition shall be assigned, wherever
practicable, to the judge who heard the nbst recent proceeding. If the
court that exercised jurisdiction over the nbst recent proceeding
declines to exercise jurisdiction over the adoption petition, the court
in which the termnation of parental rights petition was filed shal

i ssue an order incorporating that determ nation and shall proceed
forthwth.

(d) The fam ly court shall have exclusive, original jurisdiction over
any proceedi ng brought upon grounds specified in paragraph (c), (d) or
(e) of subdivision four of this section, and the fam |y court and
surrogate's court shall have concurrent, original jurisdiction over any
proceedi ng brought upon grounds specified in paragraph (a) or (b) of
subdi vi sion four of this section, except as provided in paragraphs (c)
and (c-1) of this subdivision.

(e) A proceeding under this section is originated by a petition on
notice served upon the child' s parent or parents, the attorney for the
child s parent or parents and upon such other persons as the court nay
inits discretion prescribe. Such notice shall informthe parents and
such ot her persons that the proceeding may result in an order freeing
the child for adoption w thout the consent of or notice to the parents
or such other persons. Such notice also shall informthe parents and



such other persons of their right to the assistance of counsel,

i ncluding any right they may have to have counsel assigned by the court
in any case where they are financially unable to obtain counsel. Wen
the proceeding is initiated in famly court service of the petition and
ot her process shall be nade in accordance with the provisions of section
si x hundred seventeen of the famly court act, and when the proceeding
is initiated in surrogate's court, service shall be made in accordance
with the provisions of section three hundred seven of the surrogate's
court procedure act. \Wen the proceeding is initiated on the grounds of
abandonnment of a child | ess than one year of age at the tine of the
transfer of the care and custody of such child to a | ocal soci al
services official, the court shall take judicial notice of efforts to

| ocate the child' s parents or other known relatives or other persons

| egal |y responsi bl e pursuant to paragraph (ii) of subdivision (b) of
section one thousand fifty-five of the famly court act.

(f) I'n any proceeding under this section in which the surrogate's
court has exercised jurisdiction, the provisions of the surrogate's
court procedure act shall apply to the extent that they do not conflict
with the specific provisions of this section. In any proceedi ng under
this section in which the fam |y court has exercised jurisdiction, the
provi sions of articles one, two and el even of the famly court act shal
apply to the extent that they do not conflict with the specific
provi sions of this section. In any proceedi ng under this section, the
provisions and limtations of article thirty-one of the civil practice
| aw and rul es shall apply to the extent that they do not conflict with
the specific provisions of this section. In determ ning any notion for a
protective order, the court shall consider the need of the party for the
di scovery to assist in the preparation of the case and any potenti al
harmto the child fromthe discovery. The court shall set a schedul e for
di scovery to avoid unnecessary delay. Any proceeding originated in
famly court upon the ground specified in paragraph (d) of subdivision
four of this section shall be conducted in accordance with the
provi sions of part one of article six of the famly court act.

(g) (i) An order commtting the guardianship and custody of a child
pursuant to this section shall be granted only upon a finding that one
or nore of the grounds specified in subdivision four of this section are
based upon cl ear and convinci ng proof.



(ii) Where a proceedi ng has been properly commenced under this section
by the filing of a petition before the eighteenth birthday of a child,
an order commtting the guardi anship and custody of a child pursuant to
this section upon a finding under subdivision four of this section shal
be granted after the eighteenth birthday of a child where the child
consents to such disposition.

(h) I'n any proceedi ng brought upon a ground set forth in paragraph (c)
of subdivision four, neither the privilege attaching to confidenti al
communi cati ons between husband and wife, as set forth in section
forty-five hundred two of the civil practice |aw and rul es, nor the
physi ci an-patient and related privileges, as set forth in section
forty-five hundred four of the civil practice law and rules, nor the
psychol ogi st-client privilege, as set forth in section forty-five
hundred seven of the civil practice |law and rules, nor the soci al
wor ker-client privilege, as set forth in section forty-five hundred
eight of the civil practice law and rules, shall be a ground for
excl udi ng evi dence whi ch ot herwi se woul d be admi ssi bl e.

(i) I'n a proceeding instituted by an authorized agency pursuant to the
provi sions of this section, proof of the likelihood that the child wll
be placed for adoption shall not be required in determ ning whether the
best interests of the child would be pronoted by the conm tnent of the
guar di anshi p and custody of the child to an authorized agency.

(j) The order and the papers upon which it was granted in a proceeding
under this section shall be filed in the court, and a certified copy of
such order shall also be filed in the office of the county clerk of the
county in which such court is |located, there to be recorded and to be
i nspected or exam ned in the sane manner as a surrender instrunent,
pursuant to the provisions of section three hundred eighty-four of this
chapter.

(k) Where the child is over fourteen years of age, the court may, in
its discretion, consider the wishes of the child in determ ni ng whet her
the best interests of the child would be pronoted by the conm tnent of
t he guardi anship and custody of the child.

(1) (i) Notw thstanding any other law to the contrary, whenever: the
child shall have been in foster care for fifteen nonths of the nost
recent twenty-two nonths; or a court of conpetent jurisdiction has
determ ned the child to be an abandoned child; or the parent has been



convicted of a crinme as set forth in subdivision eight of this section,
t he aut hori zed agency having care of the child shall file a petition
pursuant to this section unless based on a case by case determ nati on:
(A) the child is being cared for by a relative or relatives; or (B) the
agency has docunented in the nost recent case plan, a copy of which has
been made available to the court, a conpelling reason for determning
that the filing of a petition would not be in the best interest of the
child; or (C the agency has not provided to the parent or parents of
the child such services as it deens necessary for the safe return of the
child to the parent or parents, unless such services are not legally
required; or (D) the parent or parents are incarcerated, in inmmgration
detention or inmgration renoval proceedings, or participating in a
residential substance abuse treatnent program or the prior
i ncarceration, imrgration detention or inmmgration renoval proceedings,
or participation of a parent or parents in a residential substance abuse
treatment programis a significant factor in why the child has been in
foster care for fifteen of the last twenty-two nonths, provided that the
parent maintains a meaningful role in the child s life based on the
criteria set forth in subparagraph (v) of this paragraph and the agency
has not docunented a reason why it would otherwi se be appropriate to
file a petition pursuant to this section.

(ii) For the purposes of this section, a conpelling reason whereby a
social services official is not required to file a petition for
term nation of parental rights in accordance with subparagraph (i) of
this paragraph includes, but is not limted to, where:

(A) the child was placed into foster care pursuant to article three or
seven of the famly court act and a review of the specific facts and
ci rcunstances of the child s placenent denonstrate that the appropriate
per manency goal for the child is either (1) return to his or her parent
or guardi an or (2) discharge to independent |iving;

(B) the child has a pernmanency goal other than adoption;

(C the child is fourteen years of age or older and will not consent
to his or her adoption;

(D) there are insufficient grounds for filing a petition to term nate
parental rights; or

(E) the child is the subject of a pending disposition under article
ten of the famly court act, except where such child is already in the



cust ody of the comm ssioner of social services as a result of a
proceedi ng other than the pending article ten proceeding, and a revi ew
of the specific facts and circunstances of the child s placenent
denonstrate that the appropriate pernmanency goal for the child is

di scharge to his or her parent or guardian.

(iii) For the purposes of this paragraph, the date of the child's
entry into foster care is the earlier of sixty days after the date on
which the child was renoved fromthe home or the date the child was
found by a court to be an abused or neglected child pursuant to article
ten of the famly court act.

(iv) In the event that the social services official or authorized
agency having care and custody of the child fails to file a petition to
term nate parental rights within sixty days of the time required by this
section, or within ninety days of a court direction to file a proceeding
not otherw se required by this section, such proceeding my be filed by
the foster parent of the child wi thout further court order or by the
attorney for the child on the direction of the court. In the event of
such filing the social services official or authorized agency having
care and custody of the child shall be served with notice of the
proceedi ng and shall join the petition.

(v) For the purposes of clause (D) of subparagraph (i) of this
par agr aph, an assessnent of whether a parent maintains a neaningful role
in his or her child' s |ife shall be based on evidence, which may include
the followi ng: a parent's expressions or acts manifesting concern for
the child, such as letters, tel ephone calls, visits, and other fornms of
comuni cation with the child; efforts by the parent to comuni cate and
work with the authorized agency, attorney for the child, foster parent,
the court, and the parent's attorney or other individuals providing
services to the parent, including correctional, nental health and
subst ance abuse treatnent program personnel for the purpose of conplying
with the service plan and repairing, nmaintaining or building the
parent-child relationship; a positive response by the parent to the
aut hori zed agency's diligent efforts as defined in paragraph (f) of
subdi vi si on seven of this section; and whether the continued invol venent
of the parent in the child s life is in the child s best interest. In
assessi ng whether a parent nmintains a neaningful role in his or her
child' s life, the authorized agency shall gather input fromindividuals



and agencies in a reasonable position to help make this assessnent,
including but not limted to, the authorized agency, attorney for the
child, parent, child, foster parent or other individuals of inportance
inthe child s Iife, and parent's attorney or other individuals

provi ding services to the parent, including correctional, nental health
and substance abuse treatnent program personnel. The court may make an
order directing the authorized agency to undertake further steps to aid
in conpleting its assessnent.

4. An order commtting the guardi anship and custody of a child
pursuant to this section shall be granted only upon one or nore of the
fol |l owi ng grounds:

(a) Both parents of the child are dead, and no guardi an of the person
of such child has been | awful |y appoi nted; or

(b) The parent or parents, whose consent to the adoption of the child
woul d ot herwi se be required in accordance with section one hundred
el even of the domestic relations |aw, abandoned such child for the
period of six nonths inmediately prior to the date on which the petition
is filed in the court; or

(c) The parent or parents, whose consent to the adoption of the child
woul d ot herwi se be required in accordance with section one hundred
el even of the donestic relations |law, are presently and for the
foreseeabl e future unable, by reason of nental illness or intellectual
disability, to provide proper and adequate care for a child who has been
in the care of an authorized agency for the period of one year
i medi ately prior to the date on which the petition is filed in the
court; or

(d) The child is a permanently neglected child; or

(e) The parent or parents, whose consent to the adoption of the child
woul d ot herwi se be required in accordance with section one hundred
el even of the donestic relations |aw, severely or repeatedly abused such
child. Wiere a court has determ ned that reasonable efforts to reunite
the child with his or her parent are not required, pursuant to the
famly court act or this chapter, a petition to term nate parental
rights on the ground of severe abuse as set forth in subparagraph (iii)
of paragraph (a) of subdivision eight of this section nay be filed
i mredi at el y upon such determ nation



5. (a) For the purposes of this section, a child is "abandoned" by his
parent if such parent evinces an intent to forego his or her parental
rights and obligations as nmanifested by his or her failure to visit the
child and conmunicate with the child or agency, although able to do so
and not prevented or discouraged fromdoing so by the agency. In the
absence of evidence to the contrary, such ability to visit and
comuni cate shall be presuned.

(b) The subjective intent of the parent, whether expressed or
ot herwi se, unsupported by evidence of the foregoing parental acts
mani f esti ng such intent, shall not preclude a determ nation that such
parent has abandoned his or her child. In naking such determ nation, the
court shall not require a showing of diligent efforts, if any, by an
aut hori zed agency to encourage the parent to performthe acts specified
i n paragraph (a) of this subdivision.

6. (a) For the purposes of this section, "nental illness" neans an
affliction with a nental disease or nental condition which is nmanifested
by a di sorder or disturbance in behavior, feeling, thinking or judgnent
to such an extent that if such child were placed in or returned to the
custody of the parent, the child would be in danger of becom ng a
negl ected child as defined in the famly court act.

(b) For the purposes of this section, "intellectual disability" neans
subaverage intellectual functioning which originates during the
devel opnental period and is associated with inpairnment in adaptive
behavi or to such an extent that if such child were placed in or returned
to the custody of the parent, the child would be in danger of becom ng a
negl ected child as defined in the famly court act; provided, however,
that case | aw regarding use of the phrase "nental retardation” under
this section shall be applicable to the term"intellectual disability".

(c) The legal sufficiency of the proof in a proceedi ng upon the ground
set forth in paragraph (c) of subdivision four of this section shall not
be determ ned until the judge has taken the testinony of a psychol ogi st,
or psychiatrist, in accordance with paragraph (e) of this subdivision.

(d) A determ nation or order upon a ground set forth in paragraph (c)
of subdivision four shall in no way affect any other right, or
constitute an adjudication of the |egal status of the parent.



(e) I'n every proceedi ng upon a ground set forth in paragraph (c) of
subdi vi sion four the judge shall order the parent to be exam ned by, and
shall take the testinony of, a qualified psychiatrist or a psychol ogi st
| i censed pursuant to article one hundred fifty-three of the education
| aw as defined in section 730.10 of the crimnal procedure law in the
case of a parent alleged to be nmentally ill or retarded, such
psychol ogi st or psychiatrist to be appointed by the court pursuant to
section thirty-five of the judiciary |law. The parent and the authorized
agency shall have the right to subnmit other psychiatric, psychol ogical
or nedical evidence. If the parent refuses to submt to such
court-ordered exam nation, or if the parent renders hinself unavail abl e
t heref or whether before or after the initiation of a proceedi ng under
this section, by departing fromthe state or by concealing hinself
t herein, the appoi nted psychol ogi st or psychiatrist, upon the basis of
ot her avail able information, including, but not limted to, agency,
hospital or clinic records, may testify w thout an exam nation of such
parent, provided that such other information affords a reasonabl e basis
for his opinion.

7. (a) For the purposes of this section, "permanently negl ected
child" shall nmean a child who is in the care of an authorized agency and
whose parent or custodian has failed for a period of either at |east one
year or fifteen out of the nost recent twenty-two nonths follow ng the
date such child canme into the care of an authorized agency substantially
and continuously or repeatedly to naintain contact with or plan for the
future of the child, although physically and financially able to do so,
not wi t hst andi ng the agency's diligent efforts to encourage and
strengthen the parental relationship when such efforts will not be
detrinmental to the best interests of the child. The court shall consider
t he special circunstances of an incarcerated parent or parents, or of a
parent or parents participating in a residential substance abuse
treatment program when determ ning whether a child is a "permanently
negl ected child" as defined in this paragraph. In such cases, the court
al so shall consider the particular constraints, including but not
limted to, limtations placed on famly contact and the unavailability
of social or rehabilitative services to aid in the devel opnent of a
meani ngful rel ationship between the parent and his or her child, that



may inpact the parent's ability to substantially and continuously or
repeatedly nmaintain contact with his or her child and to plan for the
future of his or her child as defined in paragraph (c) of this
subdi vi sion. Where a court has previously determ ned in accordance with
par agraph (b) of subdivision three of section three hundred
fifty-eight-a of this chapter or section one thousand thirty-nine-b,
subpar agraph (A) of paragraph (i) of subdivision (b) of section one

t housand fifty-two, paragraph (b) of subdivision two of section seven
hundred fifty-four or paragraph (c) of subdivision two of section 352.2
of the famly court act that reasonable efforts to nmake it possible for
the child to return safely to his or her hone are not required, the
agency shall not be required to denonstrate diligent efforts as defined
in this section. In the event that the parent defaults after due notice
of a proceeding to determ ne such neglect, such physical and financi al
ability of such parent nay be presuned by the court.

(b) For the purposes of paragraph (a) of this subdivision, evidence of
i nsubstantial or infrequent contacts by a parent with his or her child
shall not, of itself, be sufficient as a matter of law to preclude a
determ nation that such child is a permanently neglected child. A visit
or conmuni cation by a parent with the child which is of such character
as to overtly denonstrate a | ack of affectionate and concerned
par ent hood shall not be deened a substantial contact.

(c) As used in paragraph (a) of this subdivision, "to plan for the
future of the child" shall mean to take such steps as nay be necessary
to provi de an adequate, stable honme and parental care for the child
within a period of time which is reasonabl e under the financial
ci rcunstances available to the parent. The plan nust be realistic and
feasi ble, and good faith effort shall not, of itself, be determnative.
In determ ni ng whether a parent has planned for the future of the child,
the court nmay consider the failure of the parent to utilize nedical,
psychi atric, psychol ogical and other social and rehabilitative services
and material resources nade available to such parent.

(d) For the purposes of this subdivision:

(i) A parent shall not be deened unable to maintain contact with or
plan for the future of the child by reason of such parent's use of drugs
or al cohol, except while the parent is actually hospitalized or
institutionalized therefor; and



(ii) The time during which a parent is actually hospitalized or
institutionalized shall not interrupt, but shall not be part of, a
period of failure to maintain contact with or plan for the future of a
child.

(e) Notwithstanding the provisions of paragraph (a) of this
subdi vi si on, evidence of diligent efforts by an agency to encourage and
strengthen the parental relationship shall not be required when:

(i) The parent has failed for a period of six nonths to keep the
agency apprised of his or her location, provided that the court may
consider the particul ar delays or barriers an incarcerated parent or
parents, or a parent or parents participating in a residential substance
abuse treatnment program nay experience in keeping the agency apprised
of his or her location; or

(ii) An incarcerated parent has failed on nore than one occasion while
i ncarcerated to cooperate with an authorized agency in its efforts to
assi st such parent to plan for the future of the child, as such phrase
is defined in paragraph (c) of this subdivision, or in such agency's
efforts to plan and arrange visits with the child as described in
subpar agraph five of paragraph (f) of this subdivision.

(f) As used in this subdivision, "diligent efforts” shall nean
reasonabl e attenpts by an authorized agency to assist, devel op and
encourage a neani ngful relationship between the parent and child,

i ncluding but not limted to:

(1) consultation and cooperation with the parents in devel oping a plan
for appropriate services to the child and his famly;

(2) making suitable arrangenents for the parents to visit the child
except that with respect to an incarcerated parent, arrangenents for the
i ncarcerated parent to visit the child outside the correctional facility
shall not be required unless reasonably feasible and in the best
interest of the child;

(3) provision of services and other assistance to the parents, except
i ncarcerated parents, so that problens preventing the discharge of the
child fromcare nmay be resol ved or aneli orat ed;

(4) informng the parents at appropriate intervals of the child's
progress, devel opment and heal t h;

(5) making suitable arrangenents with a correctional facility and
ot her appropriate persons for an incarcerated parent to visit the child



within the correctional facility, if such visiting is in the best
interests of the child. Wen no visitation between child and
i ncarcerated parent has been arranged for or permtted by the authorized
agency because such visitation is determned not to be in the best
interest of the child, then no permanent negl ect proceedi ng under this
subdi vi sion shall be initiated on the basis of the |l ack of such
visitation. Such arrangenents shall include, but shall not be limted
to, the transportation of the child to the correctional facility, and
provi di ng or suggesting social or rehabilitative services to resolve or
correct the problens other than incarceration itself which inpair the
i ncarcerated parent's ability to naintain contact with the child. Wen
the parent is incarcerated in a correctional facility | ocated outside
the state, the provisions of this subparagraph shall be construed to
require that an authorized agency make such arrangenents with the
correctional facility only if reasonably feasible and perm ssible in
accordance with the laws and regul ati ons applicable to such facility;
and

(6) providing information which the authorized agency shall obtain
fromthe office of children and fam |y services, outlining the |egal
rights and obligations of a parent who is incarcerated or in a
residential substance abuse treatnent program whose child is in custody
of an authorized agency, and on social or rehabilitative services
available in the community, including famly visiting services, to aid
in the devel opnment of a neani ngful relationship between the parent and
child. \Werever possible, such information shall include transitional
and fam |y support services located in the conmunity to which an
i ncarcerated parent or parent participating in a residential substance
abuse treatnment program shall return.

8. (a) For the purposes of this section a child is "severely abused"
by his or her parent if (i) the child has been found to be an abused
child as a result of reckless or intentional acts of the parent
comm tted under circunstances evincing a depraved indifference to human
life, which result in serious physical injury to the child as defined in
subdi vi sion ten of section 10.00 of the penal |aw, or

(ii) the child has been found to be an abused child, as defined in
paragraph (iii) of subdivision (e) of section ten hundred twelve of the



famly court act, as a result of such parent's acts; provided, however,
t he respondent nust have commtted or knowingly allowed to be committed
a felony sex offense as defined in sections 130.25, 130.30, 130. 35,
former sections 130.40, 130.45, 130.50, sections 130.65, 130.67, 130.70,
130. 75, 130.80, 130.95 and 130.96 of the penal |aw and, for the purposes
of this section the corroboration requirenents contained in the penal
| aw shal |l not apply to proceedi ngs under this section; or

(iii) (A the parent of such child has been convicted of nmurder in the
first degree as defined in section 125.27, nmurder in the second degree
as defined in section 125.25, manslaughter in the first degree as
defined in section 125.20, or manslaughter in the second degree as
defined in section 125.15, and the victimof any such crinme was anot her
child of the parent or another child for whose care such parent is or
has been |l egally responsible as defined in subdivision (g) of section
one thousand twelve of the famly court act, or another parent of the
child, unless the convicted parent was a victimof physical, sexual or
psychol ogi cal abuse by the decedent parent and such abuse was a factor
i n causing the hom cide; or has been convicted of an attenpt to conmt
any of the foregoing crinmes, and the victimor intended victi mwas the
child or another child of the parent or another child for whose care
such parent is or has been legally responsible as defined in subdivision
(g) of section one thousand twelve of the famly court act, or another
parent of the child, unless the convicted parent was a victim of
physi cal , sexual or psychol ogi cal abuse by the decedent parent and such
abuse was a factor in causing the attenpted hom cide; (B) the parent of
such child has been convicted of crimnal solicitation as defined in
article one hundred, conspiracy as defined in article one hundred five
or crimnal facilitation as defined in article one hundred fifteen of
the penal law for conspiring, soliciting or facilitating any of the
foregoing crines, and the victimor intended victimwas the child or
anot her child of the parent or another child for whose care such parent
is or has been legally responsible; (C the parent of such child has
been convicted of assault in the second degree as defined in section
120. 05, assault in the first degree as defined in section 120.10 or
aggravat ed assault upon a person |less than el even years old as defined
in section 120.12 of the penal |law, and the victimof any such crine was
the child or another child of the parent or another child for whose care



such parent is or has been legally responsible; or has been convicted of
an attenpt to conmt any of the foregoing crines, and the victimor

i ntended victimwas the child or another child of the parent or another
child for whose care such parent is or has been legally responsible; or
(D) the parent of such child has been convicted under the law in any
other jurisdiction of an of fense which includes all of the essenti al

el enents of any crine specified in clause (A, (B) or (C of this
subpar agr aph; and

(iv) the agency has nade diligent efforts to encourage and strengthen
the parental relationship, including efforts to rehabilitate the
respondent, when such efforts will not be detrinental to the best
interests of the child, and such efforts have been unsuccessful and are
unlikely to be successful in the foreseeable future. Were a court has
previously determ ned in accordance with this chapter or the famly
court act that reasonable efforts to make it possible for the child to
return safely to his or her home are not required, the agency shall not
be required to denonstrate diligent efforts as set forth in this
secti on.

(b) For the purposes of this section a child is "repeatedly abused" by
his or her parent if:

(i) the child has been found to be an abused child, (A) as defined in
paragraph (i) of subdivision (e) of section ten hundred twelve of the
famly court act, as a result of such parent's acts; or (B) as defined
in paragraph (iii) of subdivision (e) of section ten hundred twel ve of
the famly court act, as a result of such parent's acts; provided,
however, the respondent nust have committed or know ngly all owed to be
commtted a felony sex offense as defined in sections 130.25, 130. 30,
130. 35, fornmer sections 130.40, 130.45, 130.50, sections 130.65, 130.67,
130. 70, 130.75, 130.80, 130.95 and 130.96 of the penal |aw, and

(ii) (A the child or another child for whose care such parent is or
has been | egally responsi bl e has been previously found, within the five
years i mmedi ately preceding the initiation of the proceeding in which
such abuse is found, to be an abused child, as defined in paragraph (i)
or (iii) of subdivision (e) of section ten hundred twelve of the famly
court act, as a result of such parent's acts; provided, however, in the
case of a finding of abuse as defined in paragraph (iii) of subdivision
(e) of section ten hundred twelve of the famly court act the respondent



nmust have commtted or knowingly allowed to be conmmitted a fel ony sex

of fense as defined in sections 130.25, 130.30, 130.35, former sections
130. 40, 130.45, 130.50, sections 130.65, 130.67, 130.70, 130.75 and
130.80 of the penal law, or (B) the parent has been convicted of a crine
under section 130.25, 130.30, 130.35, former sections 130.40, 130. 45,
130. 50, sections 130.65, 130.67, 130.70, 130.75 or 130.80 of the penal

| aw agai nst the child, a sibling of the child or another child for whose
care such parent is or has been legally responsible, within the five
year period i mrediately preceding the initiation of the proceeding in
whi ch abuse is found; and

(iii) the agency has made diligent efforts, to encourage and
strengthen the parental relationship, including efforts to rehabilitate
t he respondent, when such efforts will not be detrinmental to the best
interests of the child, and such efforts have been unsuccessful and are
unlikely to be successful in the foreseeable future. Were a court has
previously determ ned in accordance with this chapter or the famly
court act that reasonable efforts to make it possible for the child to
return safely to his or her home are not required, the agency shall not
be required to denonstrate diligent efforts as set forth in this
secti on.

(c) Notwi thstandi ng any other provision of law, the requirenments of
par agraph (g) of subdivision three of this section shall be satisfied if
one of the findings of abuse pursuant to subparagraph (i) or (ii) of
par agraph (b) of this subdivision is found to be based on clear and
convi nci ng evi dence.

(d) A determnation by the court in accordance with article ten of the
famly court act based upon clear and convincing evidence that the child
was a severely abused child as defined in subparagraphs (i) and (ii) of
par agraph (a) of this subdivision shall establish that the child was a
severely abused child in accordance with this section. Such a
determ nation by the court in accordance with article ten of the famly
court act based upon a fair preponderance of evidence shall be
adm ssible in any proceedi ng coomenced in accordance with this section.

(e) A determnation by the court in accordance with article ten of the
famly court act based upon clear and convincing evidence that a child
was abused (A) as defined in paragraph (i) of subdivision (e) of section
ten hundred twelve of the famly court act, as a result of such parent's



acts; or (B) as defined in paragraph (iii) of subdivision (e) of section
ten hundred twelve of the famly court act, as a result of such parent's
acts; provided, however, the respondent nust have commtted or know ngly
allowed to be commtted a felony sex offense as defined in sections

130. 25, 130.30, 130.35, former sections 130.40, 130.45, 130.50, sections
130. 65, 130.67, 130.70, 130.75 and 130.80 of the penal |aw shal
establish that the child was an abused child for the purpose of a
determ nation as requi red by subparagraph (i) or (ii) of paragraph (b)
of this subdivision. Such a determ nation by the court in accordance
with article ten of the fam |y court act based upon a fair preponderance
of evidence shall be admi ssible in any proceedi ng comrenced in
accordance with this section.

(f) Upon a finding pursuant to paragraph (a) or (b) of this
subdi vi sion that the child has been severely or repeatedly abused by his
or her parent, the court shall enter an order of disposition either (i)
commtting the guardi anship and custody of the child, pursuant to this
section, or (ii) suspending judgnent in accordance with section siXx
hundred thirty-three of the famly court act, upon a further finding,
based on cl ear and convincing, conpetent, naterial and rel evant evi dence
i ntroduced in a dispositional hearing, that the best interests of the
child require such conm tnent or suspension of judgnent. Were the
di sposition ordered is the comm tnent of guardi anship and custody
pursuant to this section, an initial freed child permanency hearing
shall be conpl eted pursuant to section one thousand ei ghty-nine of the
famly court act.

9. Nothing in this section shall be construed to term nate, upon
comm t ment of the guardi anship and custody of a child to an authorized
agency or foster parent, any rights and benefits, including but not
limted to rights relating to contact with siblings, inheritance,
succession, social security, insurance and wongful death action clains,
possessed by or available to the child pursuant to any other provision
of law. For purposes of this section, "siblings" shall include
hal f-si bli ngs and those who woul d be deened siblings or half-siblings
but for the term nation of parental rights or death of a parent.

Not wi t hst andi ng any other provision of law, a child coonmitted to the
cust ody and guardi anshi p of an authorized agency pursuant to this



section shall be deened to continue in foster care until such tinme as an
adopti on or another planned permanent |iving arrangenent is finalized.
Where the disposition ordered is the conm tnent of guardianship and
custody pursuant to this section, an initial freed child pernanency
heari ng shall be held pursuant to section one thousand ei ghty-ni ne of
the fam |y court act.

10. Upon the court's order transferring custody and guardi anship to
t he conmi ssioner, the attorney for the petitioning authorized agency
shall pronptly serve upon the persons who have been approved by such
agency as the child' s adoptive parents, notice of entry of such order
and advi se such persons that an adoption proceeding may be comenced. In
accordance with the regul ations of the departnent, the authorized agency
shal | advi se such persons of the procedures necessary for adoption of
the child. The authorized agency shall cooperate with such persons in
t he provision of necessary docunentati on.

11. Upon the entry of an order conmitting the guardi anship and cust ody
of a child pursuant to this section, the court shall inquire whether any
foster parent or parents with whomthe child resides, or any relative of
the child, or other person, seeks to adopt such child. If such person or
persons do seek to adopt such child, such person or persons may submt,
and the court shall accept, all such petitions for the adoption of the
child, together with an adoption honme study, if any, conpleted by an
aut hori zed agency or disinterested person as such termis defined in
subdi vi sion three of section one hundred sixteen of the donestic
relations law. The court shall thereafter establish a schedule for
conpl etion of other inquiries and investigati ons necessary to conplete
revi ew of the adoption of the child and shall imrediately set a schedul e
for conpletion of the adoption.

13. A petition to nodify a disposition of conmtnent of guardianship
and custody in order to restore parental rights may be brought in
accordance with part one-A of article six of the famly court act where
the conditions enunerated in section six hundred thirty-five of such
part have been net.






