8§ 384-a. Transfer of care and custody of children. 1. Method. The care
and custody of a child nay be transferred by a parent or guardian, and
the care of a child may be transferred by any person to whom a parent
has entrusted the care of the child, to an authorized agency by a
written instrunment in accordance with the provisions of this section.
Such transfer by a person who is not the child' s parent or guardian
shall not affect the rights or obligations of the parents or guardian,
and such transfer shall be deened a transfer of the care and custody of
the child for the purposes of section three hundred fifty-eight-a of
this chapter

l-a. Prior to accepting a transfer of care and custody, a |ocal social
services official shall comence a search to | ocate any non-respondent
parent of the child and shall conduct an i mredi ate investigation to (a)
| ocate relatives of the child, including all of the child's
grandparents, all suitable relatives identified by either and any
relative identified by a child over the age of five as a relative who
pl ays or has played a significant positive role in his or her life, and
to informthem of the opportunity for becom ng foster parents or for
seeking custody or care of the child, and that the child may be adopted
by foster parents if attenpts at reunification with the birth parent are
not required or are unsuccessful; and to detern ne whether the child may
appropriately be placed with a suitable person related to the child and
whet her such rel ative seeks approval as a foster parent pursuant to this
chapter for the purposes of providing care for such child, or wishes to
provi de care and custody for the child until the parent or other person
responsi ble for the care of the child is able to resune custody; and (b)
identify mnor siblings or half-siblings of the child and to determ ne
whet her such siblings or half-siblings have been or are being
transferred to the care and custody of such official. Such official
shall provide or arrange for the provision of care so as to permt the
child and his or her mnor siblings or half-siblings to be placed
t oget her unless, in the judgnent of such official, such placenent woul d
be contrary to the best interests of the children; whereupon, such
official shall provide or arrange for regular visitation and other forns
of regul ar comuni cati on between such children unless, in the judgnment
of such official, such visitation and comuni cation woul d be contrary to



the best interests of such children. Placenent or regular visitation and
comuni cation with siblings or half-siblings shall be presunptively in
the child s best interests unless such placenent or visitation and
comuni cati on would be contrary to the child' s health, safety or

wel fare, or the |lack of geographic proximty precludes or prevents
visitation.

1-b. Upon accepting the transfer of care and custody of a child from
t he parent, guardi an or other person to whomcare of the child has been
entrusted, a |local social services official shall obtain information to
t he extent known from such person regarding the other parent, any person
to whomthe parent transferring care and custody had been married at the
time of the conception or birth of the child, any person who woul d be
entitled to consent to the adoption of the child pursuant to subdivision
one of section one hundred el even of the donestic relations |aw, and any
ot her person listed in subdivision two of section three hundred
eighty-four-c of this title. Such information shall include, but not be
limted to, such parent's or person's nane, |ast-known address, soci al
security number, enployer's address and any ot her identifying
i nformati on. Any information provided pursuant to this subdivision shal
be recorded in the uniformcase record nai ntai ned pursuant to section
four hundred nine-f of this article; provided, however, that the failure
to provide such information shall not invalidate the transfer of care
and cust ody.

2. Ternms. (a) The instrument shall be upon such terns, for such tine
and subject to such conditions as nay be agreed upon by the parties
thereto. The office of children and fam |y services may promnul gate
suggested terns and conditions for inclusion in such instrunents, but
shall not require that any particular terns and conditions be incl uded.
If the instrunent provides that the child is to be returned by the
aut hori zed agency on a date certain or upon the occurrence of an
identifiable event, such agency shall return such child at such tine
unl ess such action would be contrary to court order entered at any tine
prior to such date or event or within ten days thereafter pursuant to
section three hundred eighty-four-b of this title or article six, ten,
or ten-A of the famly court act or unless and so long as the parent or



guardi an i s unavail able or incapacitated to receive the child. The
parent or guardian may, upon witten notice to such agency, request
return of the child at any tine prior to the identified date or event,
wher eupon such agency may, w thout court order, return the child or,
within ten days after such request, may notify the parent or guardi an
that such request is denied. |If such agency denies or fails to act upon
such request, the parent or guardian may seek return of the care and
custody of the child by notion in famly court for return of such child
and order to show cause, or by wit of habeas corpus in the suprene
court or famly court. |If the instrunment fails to specify a date or

i dentifiable event upon which such agency shall return such child, such
agency shall return the child within twenty days after having received
notice that the parent or guardi an wi shes the child returned, unless
such action would be contrary to court order entered at any tine prior
to the expiration of such twenty day period pursuant to section three
hundred eighty-four-b of this title or article six, ten, or ten-A of the
famly court act. Expenditures by a |local social services district for
the care and mai ntenance of a child who has been continued in the care
of an authorized agency in violation of the provisions of this
subdi vi sion shall not be subject to state reinbursenent.

(b) No provisions set forth in any such instrunment regarding the right
of the parent or guardian to visit the child or to have services
provided to the child and to the parent or guardian to strengthen the
parental relationship nay be termnated or limted by the authorized
agency having the care and custody of the child unless: (i) the
i nstrunment shall have been amended to so limt or term nate such right,
pursuant to subdivision three of this section; or (ii) the right of
visitation or to such services would be contrary to or inconsistent with
a court order obtained in any proceeding in which the parent or guardi an
was a party.

(c) The instrunent shall state, in lay terns, in conspicuous print of
at | east ei ghteen point type:

(i) that the parent or guardian has the right, prior to signing the
i nstrunment transferring the care and custody of the child to an
aut hori zed agency, to legal representation of the parent's own choosing.
The agency shall provide the parent or guardian with a list of attorneys
or legal services organizations, if any, which provide free |egal



services to persons unable to otherw se obtain such services;

(ii) that the parent or guardian has no | egal obligation to transfer
the care and custody of the child to such official, and will incur no
| egal sanction for failing to do so;

(iii) that the law permts the instrunment to specify a date certain or
an identifiable event upon which the child is to be returned, and if no
date or event is specified, that the parent or guardian has a right to
the return of the child within twenty days of a request for return
unl ess otherw se ordered by the court; and to otherw se have the child
returned in accordance with the terns of the instrunent and the
provi sions of this section;

(iv) that the parent or guardian has a right to supportive services,
whi ch shall include preventive and other supportive services authorized
to be provided pursuant to the state's consolidated services plan, to
visit the child, and to determne jointly with the agency the terns and
frequency of visitation;

(v) that the parent or guardian, subject to the terns of the
i nstrument, has an obligation

(A) to visit the child,

(B) to plan for the future of the child,

(C to neet with and consult with the agency about such plan,

(D) to contribute to the support of the child to the extent of his or
her financial ability to do so, and

(E) to informthe agency of any change of name and address;

(vi) that the failure of the parent or guardian to neet the
obligations |isted in subparagraph (v) could be the basis for a court
proceeding for the commtnment of the guardi anship and custody of the
child to an aut horized agency thereby term nating parental rights;

(vii) that the parent or guardian has a right to a fair hearing
pursuant to section twenty-two of this chapter concerning the agency's
failure to permt the parent or guardian to visit the child or to
provi de supportive services, which shall include preventive and ot her
supportive services authorized to be provided pursuant to the state's
consolidated services plan, to the child and to the parent or guardi an;

(viii) the anmpbunt of noney which the parent will periodically
contribute to the support of the child and the schedule for such
paynments, if known.



(ix) that if the child remains in foster care for fifteen of the nost
recent twenty-two nonths, the agency nay be required by lawto file a
petition to term nate parental rights.

(d) I'n any case where a parent who has transferred care and custody of
a child to a social services official pursuant to this section inforns
the social services official that an order or judgnent conferring
visitation rights relating to the child has been entered by the famly
court or suprene court or that a witten agreenent as described in
section two hundred thirty-six of the donmestic relations |aw between the
parents confers such rights, any instrument executed pursuant to this
section shall incorporate the provisions of such order, judgnent or
agreenent to the extent that visitation rights are affected and shal
provide for visitation or other rights as required by such order,

j udgnment or agreenment. Such incorporation shall not preclude a soci al
services official fromexercising his authority pursuant to paragraph
(e) or (f) of this subdivision.

(e) Where a social services official opposes incorporation of an
order, judgment or agreenent described in paragraph (d) of this
subdi vi si on, such official nay, upon execution of the instrunent
described in this section and upon notice to the non-custodial parent or
grandparent naned in such order, judgnment or agreenent, be heard thereon
in a proceeding pursuant to section three hundred fifty-eight-a of this
chapter.

(f) Nothing in this section shall be deened to prohibit a social
services official or an attorney for the child, if any, from making an
application to nodify the terns of a visitation order, incorporated
pursuant to this section, for good cause shown, upon notice to al
interested parties, or tolimt the right of a non-custodial parent or
grandparent to seek visitation pursuant to applicabl e provisions of |aw

(g) I'n the event a child whose care and custody is transferred
pursuant to this section is admtted to a hospital operated or |icensed
by the office of nmental health and cannot be returned to the physical
custody of his or her parent or guardi an upon request because, pursuant
to section four hundred of this chapter, the nedical director of the
facility has not authorized the renoval of the child, the child shal
nonet hel ess be deened to have been returned to the | egal care and
custody of his or her parent or guardian. Expenditures by a soci al



services district for the care and mai ntenance of such a child shall be
subj ect to state rei nmbursenent notw t hstandi ng the provisions of section
one hundred fifty-three-b of this chapter.

(h) (i) Where a local social services official determnes that a child
is at significant risk of placenent in the care and custody of the |ocal
commi ssi oner of social services during the eighteen nonths inmediately
foll owi ng review by such official because the custodial parent or |egal
guardi an of such child is suffering froma progressively chronic or
irreversibly fatal illness and it is determ ned that there is neither a
relative nor a close friend identified by the custodial parent or the
| egal guardi an able to assune | egal guardi anship of the child, the
custodi al parent or |egal guardian shall be assisted by the |ocal social
services district in transferring the care and custody of the child to
an aut hori zed agency by a witten instrunment in accordance with the
provisions for this section which provides the transfer shall not take
effect until the parent or |egal guardian dies, becones debilitated or
i ncapacitated as defined in subdivision one of section seventeen hundred
twenty-six of the surrogate's court procedure act.

(ii) Where a local social services official determines that a child is
at significant risk of placenment in the care and custody of the | ocal
commi ssi oner of social services during the eighteen nonths inmediately
following a review of such official because the custodial parent or
| egal guardian is suffering froma progressively chronic or irreversibly
fatal illness and there is a relative or close friend identified by the
custodi al parent or |egal guardian who is able and willing to assune
care and custody of the child, but who requires foster care services and
financi al support thereof pursuant to section three hundred
ninety-eight-a of this article, the custodial parent or |egal guardian
shall be assisted by the | ocal social services district in transferring
the care and custody of the child to an authorized agency by a witten
i nstrunment in accordance with the provisions of this section. Such
i nstrunment shall provide that the transfer of custody shall not take
effect until the parent or |egal guardian dies, becones debilitated or
i ncapacitated as defined in subdivision one of section seventeen hundred
twenty-six of the surrogate's court procedure act. |If otherw se
qualified, the social services official shall assist the person
identified to accept care and custody of the child to becone certified



as a foster parent.

(iii) A local social services official who accepts or proposes to
accept the care and custody of a child by nmeans of a witten instrunent
execut ed pursuant to this paragraph, shall, pursuant to section three
hundred fifty-eight-a of this chapter, petition the famly court of the
county or city in which the local social services official has his or
her office to approve such witten instrument. A witten instrunent
execut ed pursuant to this paragraph and approved pursuant to section
three hundred fifty-eight-a of this chapter shall be in effect until the
court reviews the child' s placenment pursuant to article ten-A of the
famly court act. The status of a child subject to such an instrunent
shall be reviewed by the court pursuant to article ten-A of the famly
court act.

(iv) Upon receiving a notice fromthe custodial parent or the |egal
guardi an that the parent or legal guardian is no |onger debilitated or
i ncapacitated and that the parent or |egal guardian requests the
i mediate return of the child, the social services district shall return
such child to the parent or |legal guardian within ten days of receiving
notice, except where a contrary court order has been issued pursuant to
part two, five or seven of article ten of the famly court act.

3. Amendnent. (a) The parties to the instrunent or anyone acting on
their behalf with their consent nay anend it by nmutual consent but only
by a suppl enental instrunent executed in the same manner as the original
i nstrument. The suppl enental instrunent shall be attached to, and becone
part of, the original instrument. The suppl enental instrunent shal
contain the recitation required in paragraph (c) of subdivision tw of
this section.

(b) The instrunent shall also be deened anended where ordered by the
famly court pursuant to the provisions of paragraph (d) of subdivision
ten of section three hundred fifty-eight-a of this chapter.

4. Execution. The instrunent shall be executed in the presence of one
or nore witnesses and shall include only the provisions, terns and

conditions agreed upon by the parties thereto.

5. Records. The instrument shall be kept in a file nmaintained for that



pur pose by the agency accepting the care and custody of the child. A
copy of the instrunment shall be given to the parent or guardian at the
time of the execution of the instrunent.

6. An instrunent executed pursuant to the provisions of this section
shall not constitute a renmand or commtnent pursuant to this chapter.



