8§ 384. @uardi anship and custody of children not in foster care. 1.

Met hod. The guardi anship of the person and the custody of a child who is
not in foster care under the age of eighteen years nay be conmtted to
an aut horized agency by a witten instrunment which shall be known as a
surrender, and signed:

(a) if both parents shall then be living, by the parents of such
child, or by the surviving parent, if either parent of such child be
dead;

(b) if either one of such parents shall have for a period of six
nont hs then next precedi ng abandoned such child, by the other of such
parents;

(c) if such child is born out of wedl ock, by the nother of such child,
and by the father of such child, if such father's consent woul d be
required for the child' s adoption, pursuant to section one hundred
el even of the domestic relations |aw,

(d) if both parents of such child are dead, or if such child is born
out of wedl ock and the nother of such child is dead by the guardi an of
t he person of such child lawfully appointed, with the approval of the
court or officer which appointed such guardian to be entered of record.

2. Ternms. (a) Such guardianship shall be in accordance with the
provisions of this article and the instrument shall be upon such terns
and subject to such conditions as nay be agreed upon by the parties
thereto. The instrunent shall recite that the authorized agency is
t her eby aut hori zed and enpowered to consent to the adoption of such
child in the place and stead of the person signing the instrunment, and
may recite that the person signing the instrunment waives any notice of
such adoption; provided, however, that an authorized agency shall not
accept a surrender instrunent conditioned upon adoption by a particular
person, unless the agency has fully investigated and certified or
approved such person as a qualified adoptive parent. Any surrender
i nstrument subject to the provisions of this section shall include an
adoption information registry birth parent registration consent form
stating whether or not such biol ogical parent or parents whose consent
is subject to the provisions of this section, consents to the receipt of
identifying information by the child to be adopted, upon registration
with the adoption information registry established by section forty-one



hundred thirty-eight-c of the public health | aw and upon t he adoptee
reaching the age of eighteen. If such consent is made, it shall be
revocabl e by either of the biological parents at any tine. The
revocati on of the consent by one of the parents shall revoke the consent
of both parents. The failure of a biological parent to conplete the
consent formshall have no effect on the finality of the consent to
adoption. A copy of the formrequired by this subdivision, shall be
forwarded to the state adoption information registry for inclusion in
the records nmaintai ned by such registry. Any fees authorized to be
charged by the state adoption registry for filing docunentation with
such registry shall be waived for the formrequired by this subdivision.
No such agency shall draw or receive noney frompublic funds for the
support of any such child except upon the witten order or permt of the
| ocal social services official of the county or city sought to be
charged with the support of such child.

(b) If a surrender instrunent designates a particul ar person or
persons who will adopt a child, such person or persons, the child's
birth parent or parents, the authorized agency having care and custody
of the child and the child' s attorney, may enter into a witten
agreenent providing for comruni cation or contact between the child and
the child s parent or parents on such terns and conditions as may be
agreed to by the parties.

I f a surrender instrunment does not designate a particular person or
persons who will adopt the child, then the child' s birth parent or
parents, the authorized agency having care and custody of the child and
the child' s attorney nay enter into a witten agreenment providing for
comruni cation or contact, on such ternms and conditions as nay be agreed
to by the parties. Such agreenent al so nay provide terns and conditions
for conmmunication with or contact between the child and the child's
bi ol ogi cal sibling or half-sibling, if any. If any such sibling or
hal f-sibling is fourteen years of age or older, such terns and
conditions shall not be enforceable unless such sibling or half-sibling
consents to the agreenent in witing. If the court before which the
surrender instrunent is presented for approval determ nes that the
agreenent concerni ng conmuni cation and contact is in the child s best
interests, the court shall approve the agreenent. If the court does not



approve the agreenent, the court may nonet hel ess approve the surrender;
provi ded, however, that the birth parent or parents executing the
surrender instrunment shall be given the opportunity at that tinme to

wi t hdraw such instrunent. Enforcenent of any agreenent prior to the
adoption of the child shall be in accordance wth subdivision (b) of
section one thousand fifty-five-a of the famly court act. Subsequent to
t he adoption of the child, enforcenment of any agreenent shall be in
accordance with section one hundred twelve-b of the donestic relations

| aw.

3. Instrument. The instrunent herein provided shall be executed and
acknow edged (a) before any judge or surrogate in this state having
jurisdiction over adoption proceedi ngs, except that if the child is
bei ng surrendered as a result of, or in connection with, a proceeding
before the fam |y court pursuant to article ten or ten-A of the famly
court act, the instrunent shall be executed and acknow edged in the
famly court that exercised jurisdiction over such proceedi ng and shal
be assi gned, wherever practicable, to the judge who | ast presided over
such proceeding; or (b) in the presence of one or nore w tnesses and
acknow edged by such witness or witnesses, in the latter case before a
notary public or other officer authorized to take proof of deeds, and
shall be recorded in the office of the county clerk in the county where
such instrunment is executed, or where the principal office of such
aut hori zed agency is located, in a book which such county clerk shal
provi de and shall keep under seal. Such record shall be subject to
i nspection and exam nation only as provided in subdivisions three and
four of section three hundred seventy-two of this title. Notw thstanding
any other provision of law, if the parent surrendering the child for
adoption is in foster care the instrunment shall be executed before a
judge of the famly court.

Whenever the term surrender or surrender instrunment is used in any |aw
relating to the adoption of children who are not in foster care, it
shall nmean and refer exclusively to the instrument herei nabove descri bed
for the conm tnment of the guardi anship of the person and the custody of
a child to an authorized agency by his parents, parent or guardi an; and
in no case shall it be deenmed to apply to any instrunment purporting to



commt the guardianship of the person and the custody of a child to any
person other than an authorized agency, nor shall such termor the
provi sions of this section be deened to apply to any instrunent
transferring the care and custody of a child to an authorized agency
pursuant to section three hundred eighty-four-a of this chapter.

Any person or persons having custody of a child for the purpose of
adoption through an authorized agency shall be permtted as a matter of
right, as an interested party, to intervene in any proceedi ng conmenced
to set aside a surrender purporting to conmt a guardi anship of the
person or custody of a child executed under the provisions of this
section. Such intervention nmay be nade anonynously or in the true nane
of said person.

Any person or persons having custody for nore than twel ve nonths
t hrough an aut hori zed agency for the purpose of foster care shall be
permtted as a matter of right, as an interested party, to intervene in
any proceedi ng comrenced to set aside a surrender purporting to commit
t he guardi anship of the person and custody of a child executed under the
provi sions of this section. Such intervention nay be nade anonynously or
in the true nanme of said person or persons having custody of the child
for the purpose of foster care.

A copy of such surrender shall be given to such surrendering parent
upon the execution thereof. The surrender shall include the follow ng
statenent: "I, (name of surrendering parent), this __ day of

, , have received a copy of this surrender. (Signature of
surrendering parent)". Such surrendering parent shall so acknow edge the
delivery and the date of the delivery in witing on the surrender.

Where the parties have agreed that the surrender shall be subject to
conditions pursuant to subdivision two of this section, the instrunent
shall further state in plain | anguage that:

(i) the authorized agency shall notify the parent, unless such notice
is expressly waived by a statement witten by the parent and appended to
or included in such instrunment, the attorney for the child and the court
t hat approved the surrender within twenty days of any substanti al



failure of a material condition of the surrender prior to the
finalization of the adoption of the child; and

(ii) except for good cause shown, the authorized agency shall file a
petition on notice to the parent unless notice is expressly waived by a
statenent witten by the parent and appended to or included in such
instrument and the child' s attorney in accordance with section one
t housand fifty-five-a of the famly court act within thirty days of such
failure, in order for the court to review such failure and, where
necessary, to hold a hearing; provided, however, that, in the absence of
such filing, the parent and/or attorney for the child nmay file such a
petition at any tine up to sixty days after notification of such
failure. Such petition filed by a parent or attorney for the child nust
be filed prior to the child s adoption; and

(iii) the parent is obligated to provide the authorized agency with a
designated mailing address, as well as any subsequent changes in such
address, at which the parent may receive notices regardi ng any
substantial failure of a material condition, unless such notification is
expressly waived by a statenment witten by the parent and appended to or
i ncluded in such instrunent.

Not hing in this paragraph shall limt the notice on the instrunent
wWith respect to a failure to conply with a material condition of a
surrender subsequent to the finalization of the adoption of the child.

4. Upon petition by an authorized agency, a judge of the famly court,
or a surrogate, nmay approve such surrender, on such notice to such
persons as the surrogate or judge may in his or her discretion
prescribe. If the child is being surrendered as a result of, or in
connection with, a proceeding before the famly court pursuant to
article ten or ten-A of the famly court act, the petition shall be
filed in the famly court that exercised jurisdiction over such
proceedi ng and shall be assigned, wherever practicable, to the judge who
| ast presided over such proceeding. The petition shall set forth the
nanes and | ast known addresses of all persons required to be given
notice of the proceedi ng, pursuant to section three hundred
eighty-four-c of this title, and there shall be shown by the petition or
by affidavit or other proof satisfactory to the court that there are no



persons ot her than those set forth in the petition who are entitled to
notice pursuant to such section. No person who has received such notice
and been afforded an opportunity to be heard nay challenge the validity
of a surrender approved pursuant to this subdivision in any other
proceedi ng. However, this subdivision shall not be deemed to require
approval of a surrender by a surrogate or judge for such surrender to be
val i d.

5. If a duly executed and acknow edged adopti on surrender shall so
recite, no action or proceeding may be nai ntai ned by the surrendering
parent or guardian for the custody of the surrendered child or to revoke
or annul such surrender where the child has been placed in the hone of
adoptive parents and nore than thirty days have el apsed since the
execution of the surrender or where the purpose of such action or
proceeding is to return the child to or vest the child' s custody in any
person other than the parent or guardian who originally executed such
surrender. This subdivision shall not bar actions or proceedi ngs brought
on the ground of fraud, duress or coercion in the execution or
i nducenent of a surrender.

For the purposes of this subdivision, no child shall be deenmed to have
been placed in the honme of adoptive parents unless the fact of such
pl acenent, the date thereof, the date of the agreenment pertaining
thereto and the nanmes and addresses of the adoptive parents shall have
been recorded in a bound vol une mai ntai ned by the agency for the purpose
of recording such information in chronol ogi cal order.

Where the parties have agreed that the surrender shall be subject to
conditions pursuant to subdivision two of this section and where there
has been a substantial failure of a material condition prior to the
finalization of the adoption of the child, the agency shall notify the
parent thereof, unless such notice is expressly waived by a statenent
witten by the parent and appended to or included in such instrunent,
and shall notify the court and the |aw guardian for the child within
twenty days of such failure. In any such case, the authorized agency
shall file a petition on notice to the parent unless notice is expressly
wai ved by a statenent witten by the parent and appended to or i ncluded



in such instrument and | aw guardi an in accordance with section one

t housand fifty-five-a of the famly court act within thirty days of such
failure, except for good cause shown, in order for the court to review
such failure and, where necessary, to hold a hearing; provided, however,
that, in the absence of such a filing, the parent and/or |aw guardi an
for the child may file such a petition at any tine up to sixty days
after notification of the failure. Such a petition filed by a parent or
| aw guardi an nust be filed prior to the adoption. Nothing in this
paragraph shall limt the rights and renedi es available to the parties
and the | aw guardi an pursuant to section one hundred twelve-b of the
donmestic relations law with respect to a failure to conply with a
material condition of a surrender subsequent to the finalization of the
adoption of a child.

6. In an action or proceeding to deternmi ne the custody of a child not
in foster care surrendered for adoption and placed in an adoptive hone
or to revoke or annul a surrender instrunment in the case of such child
pl aced in an adoptive hone, the parent or parents who surrendered such
child shall have no right to the custody of such child superior to that
of the adoptive parents, notw thstanding that the parent or parents who
surrendered the child are fit, conpetent and able to duly naintain,
support and educate the child. The custody of such child shall be
awar ded solely on the basis of the best interests of the child, and
there shall be no presunption that such interests will be pronoted by
any particul ar custodial disposition.

7. Upon acceptance of a judicial surrender or approval of an
extra-judicial surrender pursuant to this section, the court shal
schedule an initial freed child permanency hearing pursuant to section
one thousand eighty-nine of the fam |y court act.

8. Upon execution of a surrender instrunent, the parent executing the
surrender shall provide information to the extent known regarding the
ot her parent, any person to whomthe surrendering parent had been
married at the time of the conception or birth of the child and any
ot her person listed in subdivision two of section three hundred
eighty-four-c of this title. Such information shall include, but not be



limted to, such parent's or person's nane, |ast-known address, social
security number, enployer's address and any other identifying

i nformati on. Any information provided pursuant to this subdivision shal
be recorded in the uniform case record nai ntai ned pursuant to section
four hundred nine-f of this article; provided, however, that the failure
to provide such information shall not invalidate the surrender

9. Acceptance of a judicial surrender or approval of an extra-judicial
surrender pursuant to this section shall not be construed to termnate
any rights of the child to contact his or her siblings. For purposes of
this section, "siblings" shall include half-siblings and those who woul d
be deenmed siblings or half siblings but for the surrender, term nation
of parental rights or death of a parent.



