8§ 366. Eligibility. 1. (a) Definitions. For purposes of this section:

(1) "benchmark coverage" refers to medical assistance coverage defi ned
i n subdi vi sion one of section three hundred sixty-five-a of this title;

(2) "caretaker relative" neans a relative of a dependent child by
bl ood, adoption, or nmarriage with whomthe child is living, who assunes
primary responsibility for the child' s care and who is one of the
fol | ow ng:

(i) the child' s father, nother, grandfather, grandnother, brother,
sister, stepfather, stepnother, stepbrother, stepsister, uncle, aunt,
first cousin, nephew, or niece; or

(ii) the spouse of such parent or relative, even after the marriage is
term nated by death or divorce;

(3) "famly size" neans the nunber of persons counted as nenbers of an
i ndi vidual's household; with respect to individuals whose nedi cal
assistance eligibility is based on nodified adjusted gross incone, in
determning the famly size of a pregnant worman, or of other individuals
who have a pregnant wonan in their household, the pregnant wonman is
counted as herself plus the nunber of children she is expected to
del i ver;

(4) "federal poverty line" neans the poverty |line defined and annual ly
revised by the United States departnent of health and human services;

(5) "househol d", for purposes of determining the financial eligibility
of individuals whose nedical assistance eligibility is based on nodified
adj usted gross incone, shall nean:

(i) Basic rule for taxpayers not clainmed as a tax dependent. In the
case of an individual who expects to file a tax return for the taxable
year in which an initial determination or renewal of eligibility is
bei ng made, and who does not expect to be clainmed as a tax dependent by
anot her taxpayer, the household consists of the taxpayer and, subject to
clause (v) of this subparagraph, all persons whom such i ndivi dual
expects to claimas a tax dependent;

(ii) Basic rule for individuals clained as a tax dependent. In the
case of an individual who expects to be clainmed as a tax dependent by
anot her taxpayer for the taxable year in which an initial determ nation
or renewal of eligibility is being made, the household is the househol d
of the taxpayer claimng such individual as a tax dependent, except that
t he househol d nust be determ ned in accordance with clause (iii) of this



subpar agraph in the case of:

(A) Individuals other than a spouse or child who expect to be clained
as a tax dependent by anot her taxpayer; and

(B) Individuals under nineteen years of age, or under twenty-one years
of age if a full-tinme student, who expect to be clained by one parent as
a tax dependent and are living with both parents but whose parents do
not expect to file a joint tax return; and

(O Individual s under nineteen years of age, or under twenty-one years
of age if a full-tinme student, who expect to be clained as a tax
dependent by a non-custodial parent. For purposes of this subclause:

(1) A court order or binding separation, divorce, or custody agreenent
establ i shing physical custody controls; or

(2) If there is no such order or agreenent or in the event of a shared
cust ody agreenent, the custodial parent is the parent with whomthe
child spends nobst nights;

(iii) Rules for individuals who neither file a tax return nor are
clainmed as a tax dependent. In the case of individuals who do not expect
to file a Federal tax return and do not expect to be clained as a tax
dependent for the taxable year in which an initial determ nation or
renewal of eligibility is being made, or who are described in subcl auses
(A, (B), or (C of clause (ii) of this subparagraph, the household
consists of the individual and, if living with the individual:

(A) The individual's spouse;

(B) The individual's children under nineteen years of age, or under
twenty-one years of age if a full-time student; and

(© In the case of an individual under nineteen years of age, or under
twenty-one years of age if a full-time student, the individual's parents
and the individual's siblings under nineteen years of age, or under
twenty-one years of age if a full-tinme student;

(iv) Married couples. In the case of a married couple living together,
each spouse will be included in the household of the other spouse,
regardl ess of whether they expect to file a joint tax return under
section six thousand thirteen of the internal revenue code or whether
one spouse expects to be clainmed as a tax dependent by the other spouse.

(v) For purposes of clause (i) of this subparagraph, if a taxpayer
cannot reasonably establish that another individual is a tax dependent
of the taxpayer for the tax year in which Medicaid is sought, the



i nclusion of such individual in the household of the taxpayer is
determ ned in accordance with clause (iii) of this subparagraph.

(6) "MAG " neans nodified adjusted gross incone;

(7) "MAGQ -based i ncone" neans incone cal cul ated using the sane
nmet hodol ogi es used to determ ne MA@ under section 36B(d)(2)(B) of the
I nternal Revenue Code, with the exception of |unp sum paynents, certain
educati onal schol arships, and certain American Indian and Al aska Native
i ncone, as specified by the comm ssioner of health consistent with
federal regulation at 42 CFR 435.603 or any successor regul ation;

(8) "MAG household inconme"” nmeans, with respect to an individual whose
nmedi cal assistance eligibility is based on nodified adjusted gross
i nconme, the sum of the MAQ -based i ncone of every person included in the
i ndi vidual's MAG househol d, except that it shall not include the
MAG - based i ncone of the follow ng persons if such persons are not
expected to be required to file a tax return in the taxable year in
which eligibility for nedical assistance is being determ ned:

(i) a biological, adopted, or step child who is included in the
i ndi vidual*s MAG househol d; or

(ii) a person, other than a spouse or a biological, adopted, or step
child, who is expected to be clainmed as a tax dependent by the
i ndi vi dual

(9) "standard coverage" refers to nedical assistance coverage defined
i n subdivision two of section three hundred sixty-five-a of this title.

(b) MAG eligibility groups. Individuals listed in this paragraph are
eligible for nedical assistance based on nodified adjusted gross incone.
In determning the eligibility of an individual for the MAGA eligibility
group with the highest inconme standard under which the individual my
qual i fy, an anmount equivalent to five percentage points of the federa
poverty level for the applicable famly size will be deducted fromthe
househol d i ncone.

(1) An individual is eligible for benchmark coverage if his or her
MAG househol d i ncome does not exceed one hundred thirty-three percent
of the federal poverty line for the applicable famly size and he or she
i s:

(i) age nineteen or older and under age sixty-five; and

(ii) not pregnant; and

(iii) not entitled to or enrolled for benefits under parts A or B of



title XVI11 of the federal social security act; and

(iv) not otherwi se eligible for and receiving coverage under
subpar agraphs two and three of this paragraph; and

(v) not a parent or other caretaker relative of a dependent child
under twenty-one years of age and living with such child, unless such
child is receiving benefits under this title or under title 1-A of
article twenty-five of the public health law, or otherwise is enrolled
i n mnimum essential coverage.

(2) A pregnant person or an infant younger than one year of age is
eligible for standard coverage if their MAG househol d i ncome does not
exceed the MAGQ -equival ent of two hundred percent of the federal poverty
line for the applicable famly size, which shall be calculated in
accordance with gui dance issued by the secretary of the United States
department of health and hunman servi ces.

(3) Achild who is at | east one year of age but younger than nineteen
years of age is eligible for standard coverage if such child s MAG
househol d i nconme does not exceed the MAGQ - equi val ent of one hundred
thirty-three percent of the federal poverty line for the applicable
famly size, which shall be calculated in accordance with gui dance
i ssued by the Secretary of the United States departnent of health and
human servi ces.

(4) An individual who is a pregnant wonan or is a nmenber of a famly
that contains a dependent child Iiving with a parent or other caretaker
relative is eligible for standard coverage if their MAG househol d
i ncone does not exceed one hundred thirty-three percent of the federal
poverty line for the applicable famly size, which shall be cal cul ated
i n accordance with guidance issued by the Secretary of the United States
departnment of health and human services; for purposes of this
subpar agr aph, the term dependent child neans a person who is under
ei ghteen years of age, or is eighteen years of age and a full-tine
student, who is deprived of parental support or care by reason of the
deat h, continued absence, or physical or nental incapacity of a parent,
or by reason of the unenploynent of the parent, as defined by the
department of health.

(5 Achild who is under twenty-one years of age and who was in foster
care under the responsibility of the state on his or her eighteenth
birthday is eligible for standard coverage; notw thstandi ng any



provision of lawto the contrary, the provisions of this subparagraph
shall be effective only if and for so |l ong as federal financi al
participation is available in the costs of nedical assistance furnished
her eunder .

(6) An individual who is not otherw se eligible for nedical assistance
under this section is eligible for coverage of famly planning services
rei mbursed by the federal government at a rate of ninety percent, and
for coverage of those services identified by the comm ssioner of health
as services generally perfornmed as part of or as a followup to a
service eligible for such ninety percent reinbursenent, including
treatment for sexually transmtted diseases, if his or her incone does
not exceed the MAGQ -equi val ent of two hundred percent of the federal
poverty line for the applicable famly size, which shall be cal cul ated
i n accordance with guidance issued by the secretary of the United States
department of health and hunman services; provided further that the
commi ssi oner of health is authorized to establish criteria for
presunptive eligibility for services provided pursuant to this
subpar agraph in accordance with all applicable requirenents of federal
| aw or regul ation pertaining to such eligibility.

* (7) Achild who is nineteen or twenty years of age living with his
or her parent will be eligible for standard coverage if the sum of the
MAG - based i ncone of every person included in the child's MA@ househol d
exceeds one hundred thirty-three percent, but does not exceed one
hundred fifty percent, of the federal poverty line for the applicable
famly size.

* NB Repeal ed October 1, 2029

(7-a) An individual is eligible for benchmark coverage if his or her
MAG househol d i ncome exceeds one hundred thirty-three percent of the
federal poverty line for the applicable famly size and he or she:

(i) was eligible or would have been eligible for the famly health
pl us program w t hout federal financial participation in the costs of
nmedi cal care and services under such program and

(ii) is not eligible to enroll in a qualified health plan offered
through the state health benefit exchange established pursuant to the
federal Patient Protection and Affordable Care Act (P.L. 111-148), as
anended by the federal Health Care and Educati on Reconciliation Act of
2010 (P. L. 111-152).



(c) Non-MAGQ eligibility groups. Individuals listed in this paragraph
are eligible for standard coverage. Wiere a financial eligibility
determ nati on nust be made by the nedical assistance program for
i ndividual s in these groups, such financial eligibility will be
determ ned in accordance with subdivision two of this section.

(1) An individual receiving or eligible to receive federal
suppl enmental security inconme paynents and/or additional state paynents
pursuant to title six of this article; any inconsistent provision of
this chapter or other |aw notw thstandi ng, the departnent nmay designate
the office of tenporary and disability assistance as its agent to
di scharge its responsibility, or so nuch of its responsibility as is
permtted by federal law, for determning eligibility for nedical
assistance with respect to persons who are not eligible to receive
federal supplenmental security incone paynments but who are receiving a
state adm ni stered suppl enentary paynent or mandatory m ni num suppl enent
i n accordance with the provisions of subdivision one of section two
hundred twel ve of this article.

(2) An individual who, although not receiving public assistance or
care for his or her mai ntenance under other provisions of this chapter,
has i ncome and resources, including avail able support fromresponsible
rel atives, that does not exceed the anmbunts set forth in paragraph (a)
of subdivision two of this section, and is (i) sixty-five years of age
or older, or certified blind or certified disabled or (ii) for reasons
ot her than income or resources, is eligible for federal supplenental
security inconme benefits and/or additional state paynents.

(3) An individual who, although not receiving public assistance or
care for his or her mai ntenance under other provisions of this chapter,
has i ncome, including avail able support fromresponsible relatives, that
does not exceed the anobunts set forth in paragraph (a) of subdivision
two of this section, and is (i) under the age of twenty-one years, or
(ii) a spouse of a cash public assistance recipient living with himor
her and essential or necessary to his or her welfare and whose needs are
taken into account in determning the anount of his or her cash paynent,
or (iii) for reasons other than incone, would neet the eligibility
requirenents of the aid to dependent children programas it existed on
the sixteenth day of July, nineteen hundred ninety-six.

(4) Achild in foster care, or a child described in section four



hundred fifty-four or four hundred fifty-eight-d of this chapter.

(5) A disabled individual at |east sixteen years of age, but under the
age of sixty-five, who: would be eligible for benefits under the
suppl enental security income program but for earnings in excess of the
allowable limt; has net available incone that does not exceed two
hundred fifty percent of the applicable federal inconme official poverty
line, as defined and updated by the United States departnment of health
and human services, for a one-person or two-person househol d, as defined
by the conm ssioner in regulation; has household resources, as defined
i n paragraph (e) of subdivision two of section three hundred sixty-six-c
of this title, other than retirenment accounts, that do not exceed one
hundred fifty percent of the incone anmobunt permitted under subparagraph
seven of paragraph (a) of subdivision two of this section, for a
one- person or two-person househol d, as defined by the conm ssioner in
regul ation; and contributes to the cost of nedical assistance provided
pursuant to this subparagraph in accordance wth subdivision twelve of
section three hundred sixty-seven-a of this title; for purposes of this
subpar agr aph, di sabl ed neans havi ng a nedi cal |y determ nabl e i npai r nent
of sufficient severity and duration to qualify for benefits under
section 1902(a)(10)(A) (ii)(xv) of the social security act.

(6) An individual at |east sixteen years of age, but under the age of
sixty-five, who: is enployed; ceases to be in receipt of nedical
assi stance under subparagraph five of this paragraph because the person,
by reason of nedical inprovenent, is determined at the tine of a
regul arly schedul ed continuing disability review to no | onger be
eligible for supplenental security income program benefits or disability
i nsurance benefits under the social security act; continues to have a
severe nedically determ nable inpairnent, to be determ ned in accordance
wi th applicable federal regulations; and contributes to the cost of
nmedi cal assistance provided pursuant to this subparagraph in accordance
Wi t h subdi vi sion twel ve of section three hundred sixty-seven-a of this
title; for purposes of this subparagraph, a person is considered to be
enployed if the person is earning at |east the applicable m ni rum wage
under section six of the federal fair |abor standards act and worki ng at
| east forty hours per nonth; or

(7) An individual receiving treatnment for breast or cervical cancer
who neets the eligibility requirenents of paragraph (d) of subdivision



four of this section or the presunptive eligibility requirenents of
subdi vi sion four of section three hundred sixty-four-i of this title.

(8) An individual receiving treatnment for colon or prostate cancer who
neets the eligibility requirenents of paragraph (e) of subdivision four
of this section or the presunptive eligibility requirenents of
subdi vi sion four of section three hundred sixty-four-i of this title.

(9) An individual who:

(i) is under twenty-six years of age; and

(ii) was in foster care under the responsibility of the state on his
or her eighteenth birthday; and

(iii) was in receipt of medical assistance under this title while in
foster care; and

(iv) is not otherwi se eligible for nmedical assistance under this
title.

(10) A resident of a hone for adults operated by a social services
district, or a residential care center for adults or community residence
operated or certified by the office of nental health, and has not,
according to criteria pronul gated by the departnent consistent with this
title, sufficient income, or in the case of a person sixty-five years of
age or older, certified blind, or certified disabled, sufficient incone
and resources, including avail able support fromresponsible relatives,
to meet all the costs of required nedical care and services avail abl e
under this title.

(d) Conditions of eligibility. A person shall not be eligible for
medi cal assistance under this title unless he or she:

(1) is aresident of the state, or, while tenporarily in the state,
requires i medi ate medi cal care which is not otherw se avail abl e,
provi ded that such person did not enter the state for the purpose of
obt ai ni ng such nedi cal care; and

(2) assigns to the appropriate social services official or to the
departnment, in accordance with departnment regulations: (i) any benefits
whi ch are available to himor her individually fromany third party for
care or other medical benefits available under this title and which are
ot herwi se assignabl e pursuant to a contract or any agreenent with such
third party; or (ii) any rights, of the individual or of any other
person who is eligible for nedical assistance under this title and on
whose behal f the individual has the | egal authority to execute an



assi gnment of such rights, to support specified as support for the
pur pose of nedical care by a court or adm nistrative order; and

(3) cooperates with the appropriate social services official or the
departnment in establishing paternity or in establishing, nodifying, or
enforcing a support order with respect to his or her child; provided,
however, that nothing herein contained shall be construed to require a
paynment under this title for care or services, the cost of which may be
nmet in whole or in part by a third party; notw thstandi ng the foregoing,
a social services official shall not require such cooperation if the
soci al services official or the departnent determ nes that such actions
woul d be detrinmental to the best interest of the child, applicant, or
recipient, or with respect to pregnant women during pregnancy and during
t he one year period beginning on the | ast day of pregnancy, in
accordance with procedures and criteria established by regul ations of
t he departnent consistent with federal |aw, and

(4) applies for and utilizes group health insurance benefits avail able
through a current or forner enployer, including benefits for a spouse
and dependent children, in accordance with the regul ations of the
depart nent.

(e) Conditions of coverage. An otherw se eligible person shall not be
entitled to nedical assistance coverage of care, services, and supplies
under this title while he or she:

(1) is an inmate or patient in an institution or facility wherein
nmedi cal assi stance may not be provided in accordance with applicable
federal or state requirenents, except for persons described in
subpar agr aph ten of paragraph (c) of this subdivision or subdivision
one-a or subdivision one-b of this section; or except for certain
services provided to persons in a correctional institution or facility
permtted by a waiver authorized pursuant to section el even hundred
fifteen of the federal social security act; if, so long as, and to the
extent federal financial participation is available for such
expendi tures provided pursuant to such waiver; or

(2) is a patient in a public institution operated primarily for the
treatment of tuberculosis or care of the nentally disabled, with the
exception of: (i) a person sixty-five years of age or older and a
patient in any such institution; (ii) a person under twenty-one years of
age and receiving in-patient psychiatric services in a public



institution operated primarily for the care of the nentally disabl ed;
(iii) a patient in a public institution operated primarily for the care
of individuals with devel opnental disabilities who is receiving nedical
care or treatnment in that part of such institution that has been
approved pursuant to |aw as a hospital or nursing hone; (iv) a patient
in an institution operated by the state departnent of nmental hygi ene,
whil e under care in a hospital on release fromsuch institution for the
pur pose of receiving care in such hospital; (v) is a person residing in
a community residence or a residential care center for adults; or (vi)
certain services provided to persons in an institution for nental

di seases pernmitted by a waiver authorized pursuant to section el even
hundred fifteen of the federal social security act; if, so long as, and
to the extent federal financial participation is available for such
expendi tures provided pursuant to such waiver.

(f) Notwi t hstandi ng any inconsistent provision of this title, for an
i ndi vi dual who has inconme in excess of an applicable inconme eligibility
standard and is allowed to achieve eligibility for nedical assistance
under this title by incurring medical expenses equal to the ampunt of
such excess incone, the anpunt of excess incone may be cal cul ated by
conparing the individual's MAG household i ncome to the MAGQ - equi val ent
of the applicable inconme eligibility standard; provided, however, that
medi cal assistance shall be furnished pursuant to this paragraph only
if, for so long as, and to the extent that federal financial
participation is available therefor. The comm ssioner of health shal
make any anmendnents to the state plan for nedical assistance, or apply
for any waiver or approval under the federal social security act that
are necessary to carry out the provisions of this paragraph.

(g) Coverage of certain noncitizens. (1) Applicants and recipients
who are lawfully admtted for pernmanent residence, or who are
permanently residing in the United States under color of law, or who are
non-citizens in a valid nonimm grant status, as defined in 8 U. S. C
1101(a) (15); who are MAG eligible pursuant to paragraph (b) of this
subdi vi si on; and who woul d be ineligible for nedical assistance coverage
under subdi vi sions one and two of section three hundred sixty-five-a of
this title solely due to their immgration status if the provisions of
section one hundred twenty-two of this chapter were applied, shall only
be eligible for assistance under this title if enrolled in a standard



health plan offered by a basic health program established pursuant to
section three hundred sixty-nine-gg of this article or a standard health
plan offered by a 1332 state innovation program established pursuant to
section three hundred sixty-nine-ii of this article if such programis
establ i shed and operati ng.

(2) Wth respect to a person described in subparagraph one of this
paragraph who is enrolled in a standard health plan, nedical assistance
coverage shall nean

(i) paynent of required prem unms and ot her cost-sharing obligations
under the standard health plan that exceed the person's co-paynent
obl i gati on under subdivision six of section three hundred sixty-seven-a
of this title; and

(ii) paynment for services and supplies described in subdivision one or
two of section three hundred sixty-five-a of this title, as applicable,
but only to the extent that such services and supplies are not covered
by the standard health pl an.

(3) Nothing in this subdivision shall prevent a person described in
subpar agr aph one of this paragraph fromqualifying for or receiving
medi cal assistance while his or her enrollnent in a standard heal th plan
is pending, in accordance with applicable provisions of this title.

(4) (a) Applicants and recipients who are age sixty-five or ol der, who
are otherwi se eligible for nedical assistance under this section, but
for their immgration status, are eligible for nmedical assistance
according to the foll ow ng:

* (b) individuals eligible for nmedical assistance pursuant to
subpar agraph (a) of this paragraph shall participate in and receive
covered benefits avail abl e through a managed care provi der under section
three hundred sixty-four-j of this article that is certified pursuant to
section forty-four hundred three of the public health | aw, provided,
however, to the extent that any covered benefits avail able through such
managed care providers as of January first, two thousand twenty-three
are transitioned to fee-for-service coverage, then such individuals
shall continue to be entitled to these benefits in the fee-for-service
program rather than through a nanaged care provider

* NB Effective until January 1, 2027

* (b) individuals eligible for nmedical assistance pursuant to cl ause
(a) of this subparagraph shall receive the equival ent of the covered



benefits avail abl e through a nanaged care provider under section three
hundred sixty-four-j of this article that is certified pursuant to
section forty-four hundred three of the public health | aw t hrough the
fee-for-service program including any covered benefits avail abl e
t hrough such managed care providers as of January first, two thousand
twenty-three that were subsequently transitioned to fee-for-service
cover age.

* NB Effective January 1, 2027

1-a. Notw thstandi ng any other provision of law, in the event that a
person who is an incarcerated individual of a state or | ocal
correctional facility, as defined in section two of the correction | aw,
or an eligible juvenile inmate of a public institution, as defined in
subsection (nn) of section nineteen hundred two of the social security
act, was in receipt of nedical assistance pursuant to this title
i medi ately prior to being admtted to such facility or public
institution, or for juveniles determ ned eligible for such nedical
assistance while an inmate of a public institution, such person shal
remain eligible for nedical assistance while an incarcerated individual,
except that no nedical assistance shall be furnished pursuant to this
title for any care, services, or supplies provided during such tine as
the person is an incarcerated individual; provided, however, that
not hi ng herein shall be deened as preventing the provision of nedical
assi stance for inpatient hospital services furnished to an incarcerated
i ndi vidual at a hospital outside of the prem ses of such correctional
facility or public institution, or pursuant to other federal authority
aut hori zing the provision of medical assistance to an incarcerated
i ndi vidual of a state or local correctional facility during the thirty
days prior to release, to the extent that federal financial
participation is available for the costs of such services. Upon rel ease
fromsuch facility or public institution, such person shall continue to
be eligible for recei pt of nedical assistance furnished pursuant to this
title until such tine as the person is determned to no | onger be
eligible for receipt of such assistance. To the extent permtted by
federal law, the tine during which such person is an incarcerated
i ndi vidual shall not be included in any cal cul ati on of when the person
nmust recertify his or her eligibility for nedical assistance in



accordance with this article. The state nmay seek federal authority to
provi de medi cal assistance for transitional services including but not
limted to nedical, prescription, and care coordination services for
hi gh needs incarcerated individuals in state and | ocal correctional
facilities during the thirty days prior to rel ease.

1-b. Notw thstandi ng any other provision of law, in the event that a
person who is an inpatient in an institution for nental diseases, as
defined by federal |aw and regul ati ons, and who was in receipt of
nmedi cal assistance pursuant to this title imediately prior to being
admtted to such facility, or who was directly admtted to such facility
after being an inpatient in another institution for nental diseases and
who was in receipt of nedical assistance prior to adm ssion to such
transferring institution, such person shall remain eligible for nedical
assistance while an inpatient in such facility; provided, however, that
no nedi cal assistance shall be furnished pursuant to this title for any
care, services, or supplies provided during the tine that such person is
an inpatient, except to the extent that federal financial participation
is available for the costs of such care, services, or supplies. Upon
rel ease fromsuch facility, such person shall continue to be eligible
for receipt of nedical assistance furnished pursuant to this title until
such time as the person is deternmined to no |onger be eligible for
recei pt of such assistance. To the extent permitted by federal |aw, the
time during which such person is an inpatient in an institution for
nment al di seases shall not be included in any cal cul ati on of when the
person nust recertify his or her eligibility for nedical assistance in
accordance with this article.

2. (a) The follow ng income and resources shall be exenpt and shal
not be taken into consideration in determning a person's eligibility
for nedical care, services and supplies available under this title:

(1) (i) for applications for nedical assistance filed on or before
Decenber thirty-first, two thousand five, a honestead which is essenti al
and appropriate to the needs of the househol d;

(ii) for applications for medical assistance filed on or after January
first, two thousand six, a honmestead which is essential and appropriate
to the needs of the househol d; provided, however, that in determ ning



eligibility of an individual for medical assistance for nursing facility
services and other long termcare services, the individual shall not be
eligible for such assistance if the individual's equity interest in the
honest ead exceeds seven hundred fifty thousand dollars; provided
further, that the dollar anobunt specified in this clause shall be
i ncreased, beginning with the year two thousand el even, fromyear to
year, in an anount to be determi ned by the secretary of the federal
department of health and human services, based on the percentage
i ncrease in the consuner price index for all urban consuners, rounded to
t he nearest one thousand dollars. If such secretary does not determ ne
such an amount, the departnment of health shall increase such doll ar
anount based on such increase in the consumer price index. Nothing in
this clause shall be construed as preventing an individual fromusing a
reverse nortgage or hone equity loan to reduce the individual's total
equity interest in the honestead. The hone equity limtation established
by this clause shall be waived in the case of a denonstrated hardship,
as determ ned pursuant to criteria established by such secretary. The
hone equity limtation shall not apply if one or nore of the follow ng
persons is lawfully residing in the individual's honestead: (A) the
spouse of the individual; or (B) the individual's child who is under the
age of twenty-one, or is blind or permanently and totally disabl ed, as
defined in section 1614 of the federal social security act.

(2) essential personal property;

(3) a burial fund, to the extent allowed as an exenpt resource under
t he cash assistance programto which the applicant is nost closely
rel at ed;

(4) savings in anounts equal to one hundred fifty percent of the
i nconme anmount permnitted under subparagraph seven of this paragraph,
provi ded, however, that the anounts for one and two person househol ds
shall not be less than the amobunts permtted to be retai ned by
househol ds of the sane size in order to qualify for benefits under the
federal supplenental security incone program

(5) (i) such income as is disregarded or exenpt under the cash
assi stance programto which the applicant is nost closely related for
pur poses of this subparagraph, cash assistance program neans either the
aid to dependent children programas it existed on the sixteenth day of
July, nineteen hundred ninety-six, or the supplenental security incone



program and

(ii) such incone of a disabled person (as such termis defined in
section 1614(a)(3) of the federal social security act (42 U S.C. section
1382c(a)(3)) or in accordance with any other rules or regulations
established by the social security administration), that is deposited in
trusts as defined in clause (iii) of subparagraph two of paragraph (b)
of this subdivision in the sane cal endar nonth within which said i ncone
i s received;

(6) health insurance prem uns;

(7) inconme based on the nunmber of famly nmenbers in the nedical
assi stance househol d, as defined in regulations by the comm ssi oner
consistent with federal regulations under title Xl X of the federal
social security act that does not exceed one hundred thirty-eight
percent of the federal poverty line for the applicable famly size,
whi ch shall be cal culated in accordance with gui dance issued by the
United States secretary for health and human services and with ot her
applicabl e provisions of this section;

(8) No other inconme or resources, including federal ol d-age, survivors
and disability insurance, state disability insurance or other payroll
deducti ons, whether mandatory or optional, shall be exenpt and all other
i ncome and resources shall be taken into consideration and required to
be applied toward the paynent or partial paynent of the cost of nedical
care and services available under this title, to the extent permtted by
federal |aw

(9) Subject to subparagraph eight, the departnent, upon the
application of a local social services district, after passage of a
resolution by the local |egislative body authorizing such application,
may adj ust the income exenption based upon the variations between cost
of shelter in urban areas and rural areas in accordance w th standards
prescribed by the United States secretary of health, education and
wel fare

(10) (i) A person who is receiving or is eligible to receive federa
suppl enmental security inconme paynents and/or additional state paynents
is entitled to a personal needs all owance as foll ows:

(A) for the personal expenses of a resident of a residential health
care facility, as defined by section twenty-eight hundred one of the
public health law, the anount of fifty-five dollars per nonth,;



(B) for the personal expenses of a resident of an internedi ate care
facility operated or licensed by the office for people with
devel opnental disabilities or a patient of a hospital operated by the
of fice of nental health, as defined by subdivision ten of section 1.03
of the nmental hygiene |aw, the anount of thirty-five dollars per nonth.

(ii) A person who neither receives nor is eligible to receive federa
suppl enmental security inconme paynents and/or additional state paynents
is entitled to a personal needs all owance as foll ows:

(A) for the personal expenses of a resident of a residential health
care facility, as defined by section twenty-eight hundred one of the
public health law, the anount of fifty dollars per nonth;

(B) for the personal expenses of a resident of an internedi ate care
facility operated or licensed by the office for people with
devel opnental disabilities or a patient of a hospital operated by the
of fice of nental health, as defined by subdivision ten of section 1.03
of the mental hygiene |aw, the anount of thirty-five dollars per nonth.

(iii) Notw thstanding the provisions of clauses (i) and (ii) of this
subpar agr aph, the personal needs all owance for a person who is a veteran
havi ng neither a spouse nor a child, or a surviving spouse of a veteran
having no child, who receives a reduced pension fromthe federal
veterans adm nistration, and who is a resident of a nursing facility, as
defined in section 1919 of the federal social security act, shall be
equal to such reduced nont hly pension but shall not exceed ninety
dol I ars per nonth.

(11) subject to the availability of federal financial participation,
any anount, including earnings thereon, in a qualified NY ABLE account
as established pursuant to article eighty-four of the nental hygi ene
| aw, any contributions to such NY ABLE account, and any distribution for
qualified disability expenses from such account; provi ded however, that
such exenption shall be consistent with section 529A of the Internal
Revenue Code of 1986, as anended.

* (b) (1) In establishing standards for determning eligibility for
and anount of such assistance, the departnent shall take into account
only such incone and resources, in accordance with federal requirenents,
as are available to the applicant or recipient and as would not be
required to be disregarded or set aside for future needs, and there
shall be a reasonabl e eval uati on of any such incone or resources. There



shall not be taken into consideration the financial responsibility of
any individual for any applicant or recipient of assistance under this
title unless such applicant or recipient is such individual's spouse or
such individual's child who is under twenty-one years of age. In
determning the eligibility of a child who is categorically eligible as
blind or disabled, as determ ned under regul ations prescribed by the
social security act for nedical assistance, the incone and resources of
parents or spouses of parents are not considered available to that child
i f she/he does not regularly share the common househol d even if the
child returns to the conmon household for periodic visits. In the
application of standards of eligibility with respect to incone, costs
incurred for nedical care, whether in the formof insurance prem uns or
ot herwi se, shall be taken into account. Any person who is eligible for,
or reasonably appears to neet the criteria of eligibility for, benefits

under title XVIIl of the federal social security act shall be required
to apply for and fully utilize such benefits in accordance with this
chapter.

(2) (a) Notw thstandi ng any inconsistent provision of this chapter or
any other law to the contrary, upon the request of the social services
district the comm ssioner shall, subject to the approval of the director
of the budget and the procurenent of the applicable federal waiver,
aut hori ze denonstration projects in up to five social services
districts, or portions thereof, for the purpose of testing the
feasibility of utilizing a special nedical assistance incone eligibility
standard for certain persons in general hospitals on alternate care
status who have been determned nedically eligible for care in the
comunity, in order to ease the financial burden of the legally
responsi bl e relatives. For any person sixty-five years of age or ol der
residing in such social services districts, who is in a general hospital
on alternate care status awaiting placenent in a nursing home or
intermedi ate care facility, as to whomit has been determ ned by the
social services district that such person can be sustained in the
comunity with in-home services at a cost not exceedi ng seventy-five
percent of the average cost of care in a nursing hone or internediate
care facility, and who neets such other criteria as the conm ssioner nay
establish, the social services district may, where it is beneficial to
the applicant and legally responsible relatives, nmake a separate



eligibility determ nation for such person, by adding the incone of such
person and support considered available fromthe legally responsible
relative determ ned in accordance with regul ati ons of the departnent,
and conparing this sumto the nedical assistance income exenption |evel
for a househol d of one.

(b) I'n addition to the authorization provided for in clause (a), the
commi ssi oner shall, upon request of a social services district,
aut hori ze one social services district, or a portion thereof, to use the
speci al nedi cal assistance income eligibility standard established in
clause (a) for persons: who are sixty-five years of age or older in
general hospitals or in the community and who are nedically eligible for
pl acement in a nursing home or internmediate care facility; and who it
has been determ ned by the social services district can be sustained in
the conmunity with in-honme services at a cost not to exceed the average
cost of care in a nursing hone or internediate care facility.

(c) No provision of this subparagraph shall be construed so as to deny
any benefit to a person otherwi se eligible for nedical assistance in
accordance with this chapter

(d) Resource eligibility shall be established in accordance with the
requi renents of paragraph (a) of this subdivision.

(e) This subparagraph shall be effective if, and as |ong as, federal
financial participation is available.

* NB Expired March 31, 1988

* NB There are 2 sb 2 f(b)'s

* (b) (1) In establishing standards for determning eligibility for
and anount of such assistance, the departnent shall take into account
only such incone and resources, in accordance with federal requirenents,
as are available to the applicant or recipient and as would not be
required to be disregarded or set aside for future needs, and there
shall be a reasonabl e eval uati on of any such incone or resources. The
departnment shall not consider the availability of an option for an
accel erated paynent of death benefits or special surrender val ue
pursuant to paragraph one of subsection (a) of section one thousand one
hundred thirteen of the insurance law, or an option to enter into a
viatical settlenent pursuant to the provisions of article seventy-eight
of the insurance |law, as an avail able resource in determning
eligibility for an amount of such assistance, provided, however, that



t he paynment of such benefits shall be considered in determning
eligibility for and anbunt of such assistance. There shall not be taken
into consideration the financial responsibility of any individual for
any applicant or recipient of assistance under this title unless such
applicant or recipient is such individual's spouse or such individual's
child who is under twenty-one years of age. In determ ning the
eligibility of a child who is categorically eligible as blind or

di sabl ed, as determ ned under regul ations prescribed by the soci al
security act for nedical assistance, the incone and resources of parents
or spouses of parents are not considered available to that child if
she/ he does not regularly share the common household even if the child
returns to the common househol d for periodic visits. In the application
of standards of eligibility with respect to inconme, costs incurred for
nmedi cal care, whether in the formof insurance prem uns or otherw se,
shall be taken into account. Any person who is eligible for, or
reasonably appears to neet the criteria of eligibility for, benefits
under title XVIII of the federal social security act shall be required
to apply for and fully utilize such benefits in accordance with this
chapter.

(2) I'n evaluating the income and resources avail able to an applicant
for or recipient of nedical assistance, for purposes of determ ning
eligibility for and the anbunt of such assistance, the departnent mnust
consider assets held in or paid fromtrusts created by such applicant or
reci pient, as determ ned pursuant to the regul ations of the departnent,
i n accordance with the provisions of this subparagraph.

(i) I'n the case of a revocable trust created by an applicant or
reci pient, as determ ned pursuant to regul ations of the departnent: the
trust corpus nust be considered to be an avail abl e resource; paynents
made fromthe trust to or for the benefit of such applicant or recipient
nmust be considered to be avail able income; and any other paynents from
the trust nust be considered to be assets disposed of by such applicant
or recipient for purposes of paragraph (d) of subdivision five of this
secti on.

(ii) I'n the case of an irrevocable trust created by an applicant or
reci pient, as determ ned pursuant to regul ations of the departnent: any
portion of the trust corpus, and of the incone generated by the trust
corpus, fromwhich no paynent can under any circunstances be nade to



such applicant or recipient nust be considered, as of the date of
establishment of the trust, or, if later, the date on which paynent to
the applicant or recipient is foreclosed, to be assets disposed of by
such applicant or recipient for purposes of paragraph (d) of subdivision
five of this section; any portion of the trust corpus, and of the incone
generated by the trust corpus, fromwhich paynent could be made to or
for the benefit of such applicant or recipient nust be considered to be
an avail abl e resource; paynents nade fromthe trust to or for the
benefit of such applicant or recipient nmust be considered to be
avai l abl e i ncone; and any ot her paynents fromthe trust nust be
considered to be assets disposed of by such applicant or recipient for
pur poses of paragraph (d) of subdivision five of this section.

(iii) Notw thstanding the provisions of clauses (i) and (ii) of this
subpar agraph, in the case of an applicant or recipient who is disabled,
as such termis defined in section 1614(a)(3) of the federal soci al
security act, the departnment nmust not consider as avail able i nconme or
resources the corpus or inconme of the follow ng trusts which conply with
the provisions of the regul ations authorized by clause (iv) of this
subpar agraph: (A) a trust containing the assets of such a disabl ed
i ndi vi dual which was established for the benefit of the disabled
i ndi vi dual while such individual was under sixty-five years of age by
the individual, a parent, grandparent, |egal guardian, or court of
conpetent jurisdiction, if upon the death of such individual the state
will receive all anmobunts remaining in the trust up to the total val ue of
al | nedical assistance paid on behalf of such individual; (B) and a
trust containing the assets of such a disabled individual established
and managed by a non-profit association which maintains separate
accounts for the benefit of disabled individuals, but, for purposes of
i nvest ment and managenent of trust funds, pools the accounts, provided
that accounts in the trust fund are established solely for the benefit
of individuals who are disabled as such termis defined in section
1614(a)(3) of the federal social security act by such disabl ed
i ndi vidual, a parent, grandparent, |egal guardian, or court of conpetent
jurisdiction, and to the extent that anobunts remaining in the
i ndi vidual's account are not retained by the trust upon the death of the
i ndividual, the state will receive all such renaining anbunts up to the
total value of all nedical assistance paid on behalf of such individual.



Not wi t hstanding any law to the contrary, a not-for-profit corporation
may, in furtherance of and as an adjunct to its corporate purposes, act
as trustee of a trust for persons with disabilities established pursuant
to this subclause, provided that a trust conpany, as defined in
subdi vi si on seven of section one hundred-c of the banking | aw, acts as
co-trustee.

(iv) The department shall pronul gate such regul ati ons as may be
necessary to carry out the provisions of this subparagraph. Such
regul ati ons shall include provisions for: assuring the fulfillnent of
fiduciary obligations of the trustee with respect to the remai nder
i nterest of the departnent or state; nonitoring pooled trusts; applying
this subdivision to legal instrunents and other devices simlar to
trusts, in accordance with applicable federal rules and regul ations; and
establ i shing procedures under which the application of this subdivision
will be waived with respect to an applicant or recipient who
denonstrates that such application would work an undue hardship on him
or her, in accordance with standards specified by the secretary of the
federal departnment of health and human services. Such regul ati ons may
require: notification of the departnent of the creation or funding of
such a trust for the benefit of an applicant for or recipient of nedical
assi stance; notification of the departnent of the death of a beneficiary
of such a trust who is a current or forner recipient of nedical
assistance; in the case of a trust, the corpus of which exceeds one
hundred thousand dol |l ars, notification of the departnent of transactions
tending to substantially deplete the trust corpus; notification of the
departnment of any transactions involving transfers fromthe trust corpus
for less than fair nmarket val ue; the bonding of the trustee when the
assets of such a trust equal or exceed one nmllion dollars, unless a
court of conpetent jurisdiction waives such requirenent; and the bonding
of the trustee when the assets of such a trust are |l ess than one mllion
dol I ars, upon order of a court of conpetent jurisdiction. The
departnment, together with the departnent of financial services, shal
promul gate regul ati ons governing the establishnent, nmanagenent and
nonitoring of trusts established pursuant to subclause (B) of clause
(iii) of this subparagraph in which a not-for-profit corporation and a
trust conpany serve as co-trustees.

(v) Notwithstanding any acts, om ssions or failures to act of a



trustee of a trust which the departnent or a | ocal social services

of ficial has determ ned conplies with the provisions of clause (iii) and
the regul ations authorized by clause (iv) of this subparagraph, the
departnment nust not consider the corpus or incone of any such trust as
avail abl e incone or resources of the applicant or recipient who is

di sabl ed, as such termis defined in section 1614(a)(3) of the federal
social security act. The department's remedy for redress of any acts,
om ssions or failures to act by such a trustee which acts, om ssions or
failures are considered by the departnent to be inconsistent with the
terms of the trust, contrary to applicable |aws and regul ati ons of the
departnment, or contrary to the fiduciary obligations of the trustee
shall be the comencenent of an action or proceedi ng under subdi vi sion
one of section sixty-three of the executive |aw to safeguard or enforce
the state's remainder interest in the trust, or such other action or
proceedi ng as may be | awful and appropriate as to assure conpliance by
the trustee or to safeguard and enforce the state's renmi nder interest
in the trust.

(vi) The departnent shall provide witten notice to an applicant for
or recipient of nedical assistance who is or reasonably appears to be
eligible for nmedical assistance except for having i ncone exceedi ng
applicable inconme | evels. The notice shall informthe applicant or
recipient, in plain | anguage, that in certain circunstances the nedical
assi stance program does not count the income of disabled applicants and
recipients if it is placed in a trust described in clause (iii) of this
subpar agraph. The notice shall be included with the eligibility notice
provi ded to such applicants and recipients and shall reference where
additional information nay be found on the departnent’'s website. This
cl ause shall not be construed to change any criterion for eligibility
for medi cal assistance.

* NB There are 2 sb 2 f(b)'s

(3) (a) Social services officials shall authorize nedical assistance
for persons who would be eligible for such assi stance except that their
i ncones exceed the applicable nmedical assistance incone eligibility
standard, which is determ ned according to paragraph (a) of subdivision
two of this section, to becone eligible for nmedical assistance by paying
to their social services districts the anmount by which their incones
exceed such incone eligibility |evels.



(b) Social services districts shall safeguard, by deposit in special
accounts, any anmounts paid to them by such recipients of nedical
assi stance benefits. The anmount of any nedical assistance paynents nade
to providers of medical assistance on behalf of such recipients, shal
be charged against the anbunt in recipients' accounts. Districts shall,

i n accordance with their approved plans, periodically refund the
anounts, if any, by which the amobunts in recipients' accounts exceed the
anounts of any nedi cal assistance paynents nade on their behal f.
Districts shall report to the departnent anounts in recipients' accounts
that are equal to the anmount of nedical assistance paynents made on

reci pients' behal f.

(c) Eligibility under this subparagraph shall be authorized only in
accordance with plans subnmitted by social services districts and
approved by the comm ssioner. Plans nust be submtted by social services
districts to the comm ssioner no |later than February first, nineteen
hundred ni nety-six. The conm ssioner shall only approve plans that
i nclude a detailed description of howthe district will adm nister the
program enroll recipients, safeguard nonies in recipients' accounts,
reconcil e paynents made to providers of nedical assistance services with
account bal ances and refund the anmounts by which recipients' account
funds exceed the anmounts paid to providers on their behalf.

(d) By January first, nineteen hundred ninety-five, the departnent
shall submt to the governor and the legislature a report evaluating the
denonstration prograns effect on enrollees' access to nedical assistance
care and services and any ot her subjects the conm ssioner deens
rel evant.

(e) Notwi thstandi ng any ot her provision of law, adm nistrative
expenditures incurred by |ocal social services districts inrelation to
this section shall be reinbursable as provided in subdivision one of
section three hundred sixty-eight-a of this article.

3. (a) Medical assistance shall be furnished to applicants in cases
where, although such applicant has a responsible relative with
sufficient income and resources to provide nedical assistance as
determ ned by the regul ations of the departnent, the inconme and
resources of the responsible relative are not available to such
appl i cant because of the absence of such relative or the refusal or



failure of such relative to provide the necessary care and assi stance.
In such cases, however, the furnishing of such assistance shall create
an inplied contract with such relative, and the cost thereof may be
recovered fromsuch relative in accordance with title six of article
three and ot her applicable provisions of |aw

(b) (i) When a legally responsible relative agrees or is ordered by a
court or admnistrative tribunal of conpetent jurisdiction to provide
heal t h i nsurance or other nedical care coverage for his or her
dependents or other persons, and such dependents or other persons are
applicants for, recipients of or otherwise entitled to receive nedical
assi stance pursuant to this title, the departnent and social services
officials shall be subrogated to any rights that the responsible
relative may have to obtain reinbursenent froma third party for the
costs of medical care for such dependents or persons.

(ii) Upon receipt of an application, or upon a determ nation of
eligibility, for assistance pursuant to this title, the departnent and
soci al services officials shall be deenmed to have furnished assistance
to any such dependent or person entitled to receive nedi cal assistance
pursuant to this title and shall be subrogated to any rights such person
may have to third party reinbursenent as provided in paragraph (b) of
subdi vi sion two of section three hundred sixty-seven-a of this title.

(iii) For purposes of determ ning whether a person is legally
responsi bl e for a person receiving assi stance under this title, the
foll owi ng shall be dispositive: a copy of a support order issued
pursuant to section four hundred sixteen or five hundred forty-five of
the fam |y court act or section two hundred thirty-six or two hundred
forty of the donestic relations |aw, an order described in paragraph (h)
of subdivision four of this section; an order of a court or
adm nistrative tribunal of conmpetent jurisdiction pursuant to the
provi sions of this subdivision; or any other order of a court or
adm nistrative tribunal of conpetent jurisdiction subject to the
provi sions of this subdivision. If a notice of subrogation as descri bed
i n paragraph (b) of subdivision tw of section three hundred
si xty-seven-a of this title is acconpani ed by dispositive docunentation
that a person is legally responsible for a person receiving assistance
under this title, any third party liable for reinbursenent for the costs
of nmedical care shall accord the departnent or any social services



official the rights of and benefits available to the responsible
relative that pertain to the provision of nedical care to any persons
entitled to nedical assistance pursuant to this title for whomthe
relative is legally responsible.

(c) The provisions of this subdivision shall not be construed to
di minish the authority of a social services official to bring a
proceedi ng pursuant to the provisions of this chapter or other
provisions of law (1) to conpel any responsible relative to contribute
to the support of any person receiving or liable to becone in need of
nmedi cal assistance, or (2) to recover froma recipient or a responsible
relative the cost of medical assistance not correctly paid.

4. Special eligibility provisions.

(a) Transitional nedical assistance.

(1) Notwithstandi ng any ot her provision of law, each fam |y which was
eligible for nedical assistance pursuant to subparagraph four of
par agraph (b) of subdivision one of this section in at | east one of the
six nmonths inmediately preceding the nmonth in which such famly becane
ineligible for such assi stance because of incone fromthe enpl oynent of
the caretaker relative shall, while such fam |y includes a dependent
child, remain eligible for nedical assistance for twelve cal endar nonths
i medi ately following the nonth in which such fam |y woul d ot herwi se be
determned to be ineligible for nedical assistance pursuant to the
provisions of this title and the regul ati ons of the departnment governing
i nconme and resource limtations relating to eligibility determ nations
for fam|ies described in subparagraph four of paragraph (b) of
subdi vi si on one of this section.

(2) (i) Upon giving notice of term nation of nedical assistance
provi ded pursuant to subparagraph four of paragraph (b) of subdivision
one of this section, the department shall notify each such famly of its
rights to extended benefits under subparagraph one of this paragraph and
describe the conditions under which such extension nmay be term nated.

(ii) The department shall pronul gate regul ations inplenenting the
requi renents of this subparagraph and subparagraph one of this paragraph
relating to the conditions under which extended coverage hereunder may
be term nated, the scope of coverage, and the conditions under which
coverage may be extended pending a redeterm nation of eligibility. Such



regul ations shall, at a mninmum provide for: term nation of such
coverage at the close of the first nmonth in which the fam |y ceases to
i nclude a dependent child; notice of termnation prior to the effective
date of any term nations; coverage under enployee health plans and
heal t h mai nt enance organi zations; and disqualification of persons for
ext ended coverage benefits under this paragraph for fraud.

(3) Notwithstandi ng any inconsistent provision of law, each famly
whi ch was eligible for medical assistance pursuant to subparagraph four
of paragraph (b) of subdivision one of this section in at |east three of
the six nonths i medi ately preceding the nonth in which such famly
becane ineligible for such assistance as a result, wholly or partly, of
the collection or increased collection of spousal support pursuant to
part D of title IV of the federal social security act, shall, for
pur poses of nedical assistance eligibility, be considered to be eligible
for nedi cal assistance pursuant to subparagraph four of paragraph (b) of
subdi vi sion one of this section for an additional four cal endar nonths
beginning with the nmonth ineligibility for such assistance begi ns.

(b) Pregnant woren and chil dren

(1) A pregnant worman eligible for nedical assistance under
subpar agraph two or four of paragraph (b) of subdivision one of this
section on any day of her pregnancy will continue to be eligible for
such care and services for a period of one year beginning on the | ast
day of pregnancy, wi thout regard to any change in the incone of the
famly that includes the pregnant woman, even if such change ot herw se
woul d have rendered her ineligible for nedical assistance.

(2) Achild born to a woman eligible for and receiving nedi cal
assi stance on the date of the child's birth shall be deemed to have
applied for nedical assistance and to have been found eligible for such
assi stance on the date of such birth and to remain eligible for such
assi stance for a period of one year, so long as the child is a nenber of
t he wonman' s househol d and the wonman remains eligible for such assistance
or would remain eligible for such assistance if she were pregnant.

(3) Achild under the age of nineteen who is determ ned eligible for
nmedi cal assi stance under the provisions of this section, shall,
consistent with applicable federal requirenments, remain eligible for
such assi stance until the earlier of:

(A) the last day of the nmonth which is twelve nonths follow ng the



determ nation or renewal of eligibility for such assistance; or

(B) the last day of the nonth in which the child reaches the age of
ni net een.

(4) An infant eligible under subparagraph two or four of paragraph (b)
of subdivision one of this section who is receiving nedically necessary
i n-patient services for which nmedical assistance is provided on the date
the child attai ns one year of age, and who, but for attaining such age,
woul d remain eligible for nedical assistance under such subparagraph,
shall continue to remain eligible until the end of the stay for which
i n-patient services are being furnished.

(5) Achild eligible under subparagraph three of paragraph (b) of
subdi vi sion one of this section who is receiving nedically necessary
i n-patient services for which nmedical assistance is provided on the date
the child attains nineteen years of age, and who, but for attaining such
age, would remain eligible for medical assistance under this paragraph,
shall continue to remain eligible until the end of the stay for which
i n-patient services are being furnished.

(6) A worman who was pregnant while in receipt of nedical assistance
who subsequently | oses her eligibility for medical assistance shall have
her eligibility for nedical assistance continued for a period of
twenty-four nonths fromthe end of the nonth in which the sixtieth day
foll owi ng the end of her pregnancy occurs, but only for Federal Title X
services which are eligible for reinbursenent by the federal governnent
at a rate of ninety percent; provided, however, that such ninety percent
limtation shall not apply to those services identified by the
commi ssi oner as services, including treatnent for sexually transmtted
di seases, generally perfornmed as part of or as a followup to a service
eligible for such ninety percent reinbursenent; and provided further,
however, that nothing in this paragraph shall be deened to affect
paynment for such Title X services if federal financial participationis
not avail able for such care, services and supplies.

(c) Continuous coverage for adults. Notw thstandi ng any ot her
provi sion of |aw, a person whose eligibility for nedical assistance is
based on the nodified adjusted gross income of the person or the
person's household, and who | oses eligibility for such assistance for a
reason other than citizenship status, |lack of state residence, or
failure to provide a valid social security nunber, before the end of a



twel ve nonth period beginning on the effective date of the person's
initial eligibility for such assistance, or before the end of a twelve
nont h period begi nning on the date of any subsequent determ nation of
eligibility based on nodified adjusted gross incone, shall have his or
her eligibility for such assistance continued until the end of such
twel ve nonth period, provided that federal financial participation in
the costs of such assistance is avail able.

(d) Breast and cervical cancer treatnent.

(1) Persons who are not eligible for medical assistance under the
terms of section 1902(a)(10)(A) (i) of the federal social security act
are eligible for nedical assistance coverage during the treatnent of
breast or cervical cancer, subject to the provisions of this paragraph.

(2) (i) Medical assistance is avail able under this paragraph to
persons who are under sixty-five years of age, have been screened for
breast and/or cervical cancer under the Centers for D sease Control and
Prevention breast and cervical cancer early detection program and need
treatnment for breast or cervical cancer, and are not otherw se covered
under creditable coverage as defined in the federal public health
service act; provided however that nedical assistance shall be furnished
pursuant to this clause only to the extent permtted under federal |aw,
if, for so long as, and to the extent that federal financial
participation is available therefor.

(ii) Medical assistance is available under this paragraph to persons
who neet the requirenents of clause (i) of this subparagraph but for
their age and/ or gender, who have been screened for breast and/or
cervical cancer under the program described in title one-A of article
twenty-four of the public health |law and need treatnment for breast or
cervical cancer, and are not otherw se covered under creditable coverage
as defined in the federal public health service act; provided however
t hat medi cal assistance shall be furnished pursuant to this clause only
if and for so long as the provisions of clause (i) of this subparagraph
are in effect.

(3) Medical assistance provided to a person under this paragraph shal
be limted to the period in which such person requires treatnent for
breast or cervical cancer.

(4) (i) The conm ssioner of health shall promul gate such regul ati ons
as nmay be necessary to carry out the provisions of this paragraph. Such



regul ati ons shall include, but not be limted to: eligibility

requi renents; a description of the nedical services which are covered;
and a process for providing presunptive eligibility when a qualified
entity, as defined by the comm ssioner, determ nes on the basis of
prelimnary information that a person neets the requirenents for
eligibility under this paragraph.

(ii) For purposes of determning eligibility for nedical assistance
under this paragraph, resources available to such individual shall not
be considered nor required to be applied toward the paynent or part
paynment of the cost of nedical care, services and supplies avail able
under this paragraph.

(iii) An individual shall be eligible for presunptive eligibility for
nmedi cal assi stance under this paragraph in accordance wi th subdivision
four of section three hundred sixty-four-i of this title.

(5) The comm ssioner of health shall, consistent with this title, nake
any necessary anmendnents to the state plan for nedical assistance
submitted pursuant to section three hundred sixty-three-a of this title,
in order to ensure federal financial participation in expenditures under
t hi s paragraph. Notw t hstandi ng any provision of lawto the contrary,

t he provisions of clause (i) of subparagraph two of this paragraph shal
be effective only if and for so long as federal financial participation
is available in the costs of medical assistance furnished thereunder.

(e) Colon and prostate cancer treatnent.

(1) Notwithstandi ng any other provision of lawto the contrary, a
person who has been screened or referred for screening for colon or
prostate cancer by the cancer services screening program as
adm ni stered by the departnment of health, and has been di agnosed with
colon or prostate cancer is eligible for nedical assistance for the
duration of his or her treatment for such cancer.

(2) Persons eligible for nedical assistance under this paragraph shal
have an i nconme of two hundred fifty percent or |ess of the conparable
federal incone official poverty line as defined and annually revised by
the federal office of managenent and budget.

(3) An individual shall be eligible for presunptive eligibility for
nmedi cal assi stance under this paragraph in accordance wi th subdivision
four of section three hundred sixty-four-i of this title.

(4) Medical assistance is available under this paragraph to persons



who are under sixty-five years of age, and are not otherw se covered
under creditable coverage as defined in the federal Public Health
Service Act.

5. (a) In determning the initial or continuing eligibility of any
person for assistance under this title, there shall be included in the
anount of resources considered available to such person the
unconpensat ed val ue of any resource transferred prior to the date of
application for nedical assistance as specified in paragraphs (b), (c),
(d) and (e) of this subdivision, and such person shall be ineligible for
such assi stance for such period or periods as specified in this
subdi vi si on.

(b) For transfers nade on or after April tenth, nineteen hundred
eighty-two and prior to Cctober first, nineteen hundred ei ghty-nine:

(1) a nonexenpt resource shall nean any resource which if retained by
such person woul d not be exenpt from consideration under the provisions
of subdivision two of this section;

(2) any transfer of a nonexenpt resource made within twenty-four
nonths prior to the date of a person's application for nedical
assi stance shall be presuned to have been made for the purpose of
qual i fying for such assistance; however, if such person furnishes
evidence to establish that the transfer was exclusively for sone other
pur pose, the unconpensated value shall not be considered available to
such person in determning his or her initial or continued eligibility
for medi cal assistance;

(3) the unconpensated val ue of any such resource shall be the fair
mar ket val ue of such resource at the tinme of transfer, mnus the amount
of the conpensation received by the person in exchange for the resource;

(4) any person determ ned to have excess resources of twelve thousand
dollars or |ess because of the application of this paragraph shal
remain ineligible for assistance under this title for a period of
twenty-four nonths fromthe date of the transfer, or until such person
can denonstrate that he or she has incurred nedi cal expenses after the
date of transfer in the anmbunt of such excess above ot herw se all owabl e
resources, whichever period is shorter;

(5) any person determ ned to have excess resources of nore than twelve
t housand dol | ars because of the application of this paragraph shal



remain ineligible for assistance under this title for a period which
exceeds twenty-four nonths, which period shall be determ ned by addi ng
an additional nonth of ineligibility for each two thousand dollars in
excess of twelve thousand dollars, or until such person can denonstrate
that he or she has incurred nedical expenses after the date of transfer
in the amount of such excess above ot herw se all owabl e resources,

whi chever period is shorter.

(c) For transfers nade on or after COctober first, nineteen hundred
ei ghty-ni ne:

(1) (i) "institutionalized person"” means any person who is an
in-patient in a nursing facility, or who is an in-patient in a nedical
facility and is receiving a | evel of care provided in a nursing
facility, or who is receiving care, services or supplies pursuant to a
wai ver pursuant to subsection (c) of section nineteen hundred fifteen of
the federal social security act.

(ii) "resources" includes any resources which would not be considered
exenpt from consi derati on under the provisions of subdivision tw of
this section, without regard to the exenption provided for in
subpar agr aph one of paragraph (a) of such subdi vision.

(iii) "nursing facility" nmeans a nursing hone as defined by section
twenty-ei ght hundred one of the public health | aw.

(iv) "nursing facility services" means nursing care and health rel ated
services provided in a nursing facility, a level of care provided in a
hospital which is equivalent to the care which is provided in a nursing
facility and care, services or supplies provided pursuant to a waiver
pursuant to subsection (c) of section nineteen hundred fifteen of the
federal social security act.

(2) the unconpensated val ue of a resource shall be the fair narket
val ue of such resource at the time of transfer, mnus the anount of the
conpensati on received in exchange for the resource.

(3) any transfer of a resource by a person or such person's spouse for
| ess than fair market value made within or after the thirty nonths
i mmedi ately preceding the date the person becones an institutionalized
person or the date of application for nedical assistance while an
institutionalized person, if later, shall render the person ineligible
for nursing facility services for a period specified in subparagraph
four of this paragraph; however, an institutionalized person shall not



be ineligible for nursing facility services solely by reason of any such
transfer to the extent that:

(i) the resource transferred was a hone and title to the hone was
transferred to: (A) the spouse of such person; or (B) a child of such
person who is under the age of twenty-one years or certified blind or
certified permanently and totally disabled, as defined by section two
hundred eight of this title; or (C a sibling of such person who has an
equity interest in such home and who resided in such home for a period
of at |east one year i mediately before the date the person becane an
institutionalized person; or (D) a son or daughter of such person who
was residing in such home for a period of at |east two years imredi ately
bef ore the date such person becane an institutionalized person, and who
provi ded care to such person which permtted such person to reside at
hone rather than in an institution or facility; or

(ii) the resource was transferred to or for the sole benefit of such
person's spouse, or from such person's spouse to or for the sole benefit
of such person, or to his or her child who is certified blind or
certified permanently and totally disabled; or

(iii) a satisfactory showing is made that: (A) the person or such
person's spouse intended to di spose of the resource either at fair
mar ket val ue, or for other val uable consideration, or (B) the resource
was transferred exclusively for a purpose other than to qualify for
medi cal assi stance; or

(iv) denial of eligibility would work an undue hardship, as defined by
t he conm ssioner which definition shall include the inability of the
institutionalized person or such person's spouse to retrieve the
resource or to obtain fair market value therefor despite his or her best
efforts.

(4) Any transfer made by a person or the person's spouse under
subpar agraph three of this paragraph shall cause the person to be
ineligible for nursing facility services, for services at a |level of
care equivalent to that of nursing facility services for the | esser of
(i) a period of thirty nonths fromthe date of transfer, or (ii) a
period equal to the total unconpensated val ue of the resources so
transferred, divided by the average cost of nursing facility services to
a private patient for a given period of time at the tine of application
as determ ned by the conm ssioner. For purposes of this subparagraph the



average cost of nursing facility services to a private patient for a
given period of tinme at the tinme of application shall be presuned to be
one hundred twenty percent of the average nedi cal assistance rate of
paynment as of the first day of January of each year for nursing
facilities within the region as established pursuant to paragraph (b) of
subdi vi si on si xteen of section twenty-eight hundred seven-c of the
public health | aw wherein the applicant resides.

(d) For transfers nade after August tenth, nineteen hundred
ni nety-three:

(1) (i) "assets" nmeans all incone and resources of an individual and
of the individual's spouse, including income or resources to which the
i ndi vidual or the individual's spouse is entitled but which are not
recei ved because of action by: the individual or the individual's
spouse; a person with legal authority to act in place of or on behal f of
the individual or the individual's spouse; a person acting at the
direction or upon the request of the individual or the individual's
spouse; or by a court or adm nistrative body with legal authority to act
in place of or on behalf of the individual or the individual's spouse or
at the direction or upon the request of the individual or the
i ndi vidual 's spouse.

(ii) "blind" has the sane meaning given to such termin section
1614(a)(2) of the federal social social security act.

(iii) "disabled" has the sane neaning given to such termin section
1614(a)(3) of the federal social security act.

(iv) "inconme" has the same neaning given to such termin section 1612
of the federal social security act.

(v) "resources" has the same neaning given to such termin section
1613 of the federal social security act, without regard, in the case of
an institutionalized individual, to the exclusion provided for in
subsection (a)(1) of such section.

(vi) "look-back period" nmeans the thirty-six nonth period, or, in the
case of paynments froma trust or portions of a trust which are treated
as assets disposed of by the individual pursuant to departnent
regul ati ons, the sixty-nonth period, imrediately preceding the date that
an institutionalized individual is both institutionalized and has
applied for nedical assistance.

(vii) "institutionalized individual" nmeans any individual who is an



in-patient in a nursing facility, including an internediate care
facility for individuals with devel opnental disabilities, or who is an
in-patient in a nedical facility and is receiving a |l evel of care
provided in a nursing facility, or who is receiving care, services or
supplies pursuant to a waiver granted pursuant to subsection (c) of
section 1915 of the federal social security act.

(viii) "intermediate care facility for individuals with devel opnenta
disabilities" neans a facility certified under article sixteen of the
mental hygi ene | aw and which has a valid agreenent with the departnent
for providing internediate care facility services and receiving paynent
therefor under title XIX of the federal social security act.

(ix) "nursing facility" means a nursing hone as defined by section
twenty-ei ght hundred one of the public health |aw and an internediate
care facility for individuals with devel opnental disabilities.

(x) "nursing facility services" nmeans nursing care and health rel ated
services provided in a nursing facility; a level of care provided in a
hospital which is equivalent to the care which is provided in a nursing
facility; and care, services or supplies provided pursuant to a waiver
granted pursuant to subsection (c) of section 1915 of the federal soci al
security act.

(2) The unconpensated val ue of an asset is the fair market val ue of
such asset at the time of transfer, mnus the anount of the conpensation
recei ved i n exchange for the asset.

(3) In determ ning the nedical assistance eligibility of an
institutionalized individual, any transfer of an asset by the individual
or the individual's spouse for less than fair market value made within
or after the |ook-back period shall render the individual ineligible for
nursing facility services for the period of tine specified in
subpar agraph four of this paragraph. Notw t hstandi ng the provisions of
t hi s subparagraph, an individual shall not be ineligible for services
solely by reason of any such transfer to the extent that:

(i) in the case of an institutionalized individual, the asset
transferred was a hone and title to the honme as transferred to: (A) the
spouse of the individual; or (B) a child of the individual who is under
the age of twenty-one years or blind or disabled; or (C a sibling of
t he individual who has an equity interest in such hone and who resided
in such home for a period of at |east one year imedi ately before the



date the individual becane an institutionalized individual; or (D) a
child of the individual who was residing in such honme for a period of at
| east two years imedi ately before the date the individual becane an
institutionalized individual, and who provided care to the individual
which permtted the individual to reside at hone rather than in an
institution or facility; or

(ii) the assets: (A were transferred to the individual's spouse, or
to another for the sole benefit of the individual's spouse; or (B) were
transferred fromthe individual's spouse to another for the sole benefit
of the individual's spouse; or (C) were transferred to the individual's
child who is blind or disabled, or to a trust established solely for the
benefit of such child; or (D) were transferred to a trust established
solely for the benefit of an individual under sixty-five years of age
who is disabled; or

(iii) a satisfactory showing is made that: (A) the individual or the
i ndi vidual's spouse intended to dispose of the assets either at fair
mar ket val ue, or for other valuable consideration; or (B) the assets
were transferred exclusively for a purpose other than to qualify for
nmedi cal assistance; or (C) all assets transferred for less than fair
mar ket val ue have been returned to the individual; or

(iv) denial of eligibility would cause an undue hardship, as
determ ned pursuant to the regul ations of the departnent in accordance
with criteria established by the secretary of the federal departnent of
heal th and human servi ces.

(4) Any transfer made by an individual or the individual's spouse
under subparagraph three of this paragraph shall cause the person to be
ineligible for services for a period equal to the total, cumulative
unconpensat ed val ue of all assets transferred during or after the
| ook-back period, divided by the average nonthly costs of nursing
facility services provided to a private patient for a given period of
time at the time of application, as determ ned pursuant to the
regul ati ons of the departnment. The period of ineligibility shall begin
with the first day of the first nmonth during or after which assets have
been transferred for less than fair market val ue, and which does not
occur in any other periods of ineligibility under this paragraph. For
pur poses of this subparagraph, the average nonthly costs of nursing
facility services to a private patient for a given period of tine at the



time of application shall be presunmed to be one hundred twenty percent
of the average nedical assistance rate of paynent as of the first day of
January of each year for nursing facilities within the regi on wherein
t he applicant resides, as established pursuant to paragraph (b) of
subdi vi si on si xteen of section twenty-eight hundred seven-c of the
public health | aw.

(5) In the case of an asset held by an individual in commbn with
anot her person or persons in a joint tenancy, tenancy in comon, or
simlar arrangenent, the asset, or the affected portion of the asset,
shall be considered to be transferred by such individual when any action
is taken, either by such individual or by any other person, that reduces
or elimnates such individual's ownership or control of such asset.

(6) In the case of a trust established by the individual, as
determ ned pursuant to the regul ations of the departnent, any paynent,
ot her than a paynent to or for the benefit of the individual, froma
revocabl e trust is considered to be a transfer of assets by the
i ndi vi dual and any paynent, other than to or for the benefit of the
i ndividual, fromthe portion of an irrevocable trust which, under any
circunstance, could be nmade available to the individual is considered to
be a transfer of assets by the individual and, further, the value of any
portion of an irrevocable trust from which no paynent could be nmade to
t he individual under any circunstances is considered to be a transfer of
assets by the individual for purposes of this section as of the date of
establishment of the trust, or, if later, the date on which paynent to
the individual is foreclosed.

(e) For transfers nade on or after February eighth, two thousand si x:

(1) (i) "assets" neans all inconme and resources of an individual and of
the individual's spouse, including incone and resources to which the
i ndi vidual or the individual's spouse is entitled but which are not
recei ved because of action by: the individual or the individual's
spouse; a person with legal authority to act in place of or on behal f of
the individual or the individual's spouse; a person acting at the
direction or upon the request of the individual or the individual's
spouse; or by a court or admnistrative body with legal authority to act
in place of or on behalf of the individual or the individual's spouse or
at the direction or upon the request of the individual or the
i ndi vidual ' s spouse;



(ii) "blind" has the sane meaning given to such termin section
1614(a)(2) of the federal social security act.

(iii) "disabled" has the sane nmeaning given to such termin section
1614(a)(3) of the federal social security act.

(iv) "inconme" has the same neaning given to such termin section 1612
of the federal social security act.

(v) "resources" has the same neaning given to such termin section
1613 of the federal social security act, without regard to the excl usion
provided for in subsection (a)(1l) of such section.

* (vi) "look-back period" neans the sixty-nonth period i nmediately
preceding the date that an institutionalized individual is both
institutionalized and has applied for nedical assistance, or in the case
of a non-institutionalized individual, subject to federal approval, the
thirty-nmonth period i nmediately preceding the date that such
non-institutionalized individual applies for nedical assistance coverage
of long termcare services. Nothing herein precludes a review of
eligibility for retroactive authorization for medical expenses incurred
during the three nonths prior to the nonth of application for nedical
assi st ance.

* NB Effective until January 1, 2027

* (vi) "look-back period" neans the sixty-nonth period i nmediately
preceding the date that an institutionalized individual is both
institutionalized and has applied for nedical assistance, or in the case
of a non-institutionalized individual, subject to federal approval, the
thirty-nmonth period i nmediately preceding the date that such
non-institutionalized individual applies for nedical assistance coverage
of long termcare services. Nothing herein precludes a review of
eligibility for retroactive authorization for nedical expenses incurred
during the maxi mum al |l owabl e retroactive eligibility period under
federal |aw

* NB Effective January 1, 2027

(vii) "institutionalized individual" nmeans any individual who is an
in-patient in a nursing facility, including an internedi ate care
facility for individuals with devel opnental disabilities, or who is an
in-patient in a nedical facility and is receiving a |l evel of care
provided in a nursing facility, or who is described in section
1902(a) (10) (A (ii) (V) of the federal social security act.



(viii) "intermediate care facility for individuals with devel opnenta
disabilities" neans a facility certified under article sixteen of the
mental hygi ene | aw and which has a valid agreenent with the departnent
for providing internediate care facility services and receiving paynent
therefor under title XIX of the federal social security act.

(ix) "nursing facility" means a nursing hone as defined by section
twenty-ei ght hundred one of the public health |aw and an internediate
care facility for individuals with devel opnental disabilities.

(x) "nursing facility services" nmeans nursing care and health rel ated
services provided in a nursing facility; a level of care provided in a
hospital which is equivalent to the care which is provided in a nursing
facility; and care, services or supplies provided pursuant to a waiver
granted pursuant to subsection (c) of section 1915 of the federal soci al
security act or successor federal waiver.

(xi) "non-institutionalized individual” neans an individual who is not
an institutionalized individual, as defined in clause (vii) of this
subpar agr aph.

(xii) "long termcare services" neans hone health care services,
private duty nursing services, personal care services, assisted |iving
program servi ces and such other services for which nedical assistance is
ot herwi se avail abl e under this chapter which are designated as |ong term
care services in the regulations of the departnent.

(2) The unconpensated val ue of an asset is the fair market val ue of
such asset at the time of transfer |ess any outstandi ng | oans,
nort gages, or other encunbrances on the asset, mnus the anount of the
conpensati on received in exchange for the asset.

(3) In determ ning the nedical assistance eligibility of an
institutionalized individual, any transfer of an asset by the individual
or the individual's spouse for less than fair market value made within
or after the |ook-back period shall render the individual ineligible for
nursing facility services for the period of tine specified in
subpar agraph five of this paragraph. In determ ning the nedical
assistance eligibility of a non-institutionalized individual, any
transfer of an asset by the individual or the individual's spouse for
| ess than fair nmarket value nmade within or after the | ook-back period
shall render the individual ineligible for conmunity based |long term
care services for the period of tine specified in subparagraph five of



t hi s paragraph. For purposes of this paragraph:

(i) the purchase of an annuity shall be treated as the di sposal of an
asset for less than fair market value unless: the state is naned as the
beneficiary in the first position for at |east the total anmount of
nmedi cal assistance paid on behalf of the annuitant, or the state is
naned in the second position after a community spouse or mnor or
di sabled child and is named in the first position if such spouse or a
representative of such child disposes of any such remai nder for |ess
than fair market value; and the annuity neets the requirenents of
section 1917(c)(1) (G of the federal social security act;

(ii) the purchase of a life estate interest in another person's hone
shall be treated as the disposal of an asset for less than fair market
val ue unl ess the purchaser resided in such honme for a period of at |east
one year after the date of purchase;

(iii) the purchase of a prom ssory note, |oan, or nortgage shall be
treated as the disposal of an asset for less than fair market val ue
unl ess such note, |oan, or nortgage neets the requirenents of section
1917(c)(1) (1) of the federal social security act.

(4) Notwi thstanding the provisions of this paragraph, an individual
shall not be ineligible for services solely by reason of any such
transfer to the extent that:

(i) in the case of an institutionalized individual the asset
transferred was a hone and title to the home was transferred to: (A the
spouse of the individual; or (B) a child of the individual who is under
the age of twenty-one years or blind or disabled; or (C a sibling of
t he individual who has an equity interest in such hone and who resided
in such home for a period of at |east one year imedi ately before the
date the individual becane an institutionalized individual; or (D) a
child of the individual who was residing in such honme for a period of at
| east two years imedi ately before the date the individual becane an
institutionalized individual, and who provided care to the individual
which permtted the individual to reside at hone rather than in an
institution or facility; or

(ii) the assets: (A were transferred to the individual's spouse, or
to another for the sole benefit of the individual's spouse; or (B) were
transferred fromthe individual's spouse to another for the sole benefit
of the individual's spouse; or (C) were transferred to the individual's



child who is blind or disabled, or to a trust established solely for the
benefit of such child; or (D) were transferred to a trust established
solely for the benefit of an individual under sixty-five years of age
who is disabled; or

(iii) a satisfactory showing is made that: (A) the individual or the
i ndi vidual's spouse intended to dispose of the assets either at fair
mar ket val ue, or for other valuable consideration; or (B) the assets
were transferred exclusively for a purpose other than to qualify for
nmedi cal assistance; or (C) all assets transferred for less than fair
mar ket val ue have been returned to the individual; or

(iv) denial of eligibility would cause an undue hardshi p, such that
application of the transfer of assets provision would deprive the
i ndi vi dual of nedical care such that the individual's health or life
woul d be endangered, or woul d deprive the individual of food, clothing,
shelter, or other necessities of life. The comm ssioner of health shal
devel op a hardshi p wai ver process which shall include a tinely process
for determ ning whet her an undue hardship waiver will be granted and a
timely process under which an adverse determ nation can be appeal ed. The
comm ssi oner of health shall provide notice of the hardship waiver
process in witing to those individuals who are required to conply with
the transfer of assets provision under this section. |If such an
individual is an institutionalized individual, the facility in which he
or she is residing shall be permtted to file an undue hardship wai ver
application on behalf of such individual with the consent of the
i ndi vidual or the personal representative of the individual.

(5) Any transfer made by an individual or the individual's spouse
under subparagraph three of this paragraph shall cause the person to be
ineligible for services for a period equal to the total, cumulative
unconpensat ed val ue of all assets transferred during or after the
| ook-back period, divided by the average nonthly costs of nursing
facility services provided to a private patient for a given period of
time at the time of application, as determ ned pursuant to the
regul ati ons of the departnment. For purposes of this subparagraph, the
average nonthly costs of nursing facility services to a private patient
for a given period of time at the time of application shall be presuned
to be one hundred twenty percent of the average nedi cal assistance rate
of paynent as of the first day of January of each year for nursing



facilities within the region where the applicant resides, as established
pursuant to paragraph (b) of subdivision sixteen of section twenty-eight
hundred seven-c of the public health aw. The period of ineligibility
shall begin the first day of a nonth during or after which assets have
been transferred for less than fair market value, or the first day the
otherwi se eligible individual is receiving services for which nedica
assi stance coverage woul d be avail abl e based on an approved application
for such care but for the provisions of subparagraph three of this
par agr aph, whichever is later, and which does not occur in any other
periods of ineligibility under this paragraph.

(6) In the case of an asset held by an individual in commbon with
anot her person or persons in a joint tenancy, tenancy in comon, or
simlar arrangenent, the asset, or the affected portion of the asset,
shal | be considered transferred by such individual when any action is
taken, either by such individual or by any other person, that reduces or
el i m nates such individual's ownership or control of such asset.

(7) I'n the case of a trust established by the individual, as
determ ned pursuant to the regul ations of the departnent, any paynent,
ot her than a paynent to or for the benefit of the individual, froma
revocabl e trust is considered to be a transfer of assets by the
i ndi vi dual and any paynent, other than to or for the benefit of the
i ndividual, fromthe portion of an irrevocable trust which, under any
circunstance, could be nmade available to the individual is considered to
be a transfer of assets by the individual and, further, the value of any
portion of an irrevocable trust from which no paynent could be nmade to
t he individual under any circunstances is considered to be a transfer of
assets by the individual for purposes of this section as of the date of
establishment of the trust, or, if later, the date on which the paynent
to the individual is foreclosed.

(f) The comm ssioner shall pronul gate such rules and regul ati ons as
may be necessary to carry out the provisions of this subdivision.

* 6. a. The comm ssioner of health shall apply for a honme and
comuni ty-based services waiver pursuant to subdivision (c) of section
ni net een hundred fifteen of the federal social security act in order to
provi de home and communi ty-based services, not included under the
nmedi cal assi stance program



b. A person eligible for participation in the waiver programshall:

(i) be twenty-one years of age or under;

(ii) be physically disabled, according to the federal suppl enental
security income programcriteria, including but not limted to a person
who is multiply disabl ed;

(iii) require the level of care provided by a nursing facility or by a
hospi t al

(iv) be capable of being cared for in the community if provided with
case nmanagenent services and/or other services specified in paragraph f
of this subdivision, in addition to other services provided under this
title, as determ ned by the assessnent required by paragraph d of this
subdi vi si on;

(v) nmeet the requirenents of paragraph i of this subdivision; and

(vi) neet such other criteria as may be established by the
commi ssi oner as nmay be necessary to administer the provisions of this
subdi vision in an equitable manner.

c. Social services districts shall assess the eligibility of persons
i n accordance with the provisions of paragraphs b and d of this
subdi vi sion and shall refer persons who appear to neet the criteria set
forth in such paragraphs to the conm ssioner of health for consideration
for participation in the waiver programand final determ nations of
their eligibility for participation in the waiver program

d. The comm ssioner of health shall designate persons to assess the
eligibility of persons in accordance with paragraphs b and c¢c of this
subdi vi si on under consideration for participation in the waiver program
Per sons desi gnated by such comm ssioner may include the person's
physi cian, a representative of the social services district, a
representative of the provider of a long termhone health care program
or certified home health agency and, where appropriate, the discharge
coordi nator of the hospital or nursing facility and such ot her persons
as such conm ssioner deens appropriate. The assessnent shall include,
but need not be limted to, an evaluation of the nedical, social,
habilitation, and environnmental needs of the person and shall serve as
the basis for the devel opnment and provision of an appropriate plan of
care for the person



e. Prior to a person's participation in the waiver program the soci al
services district or the conm ssioner of health, as appropriate, shal
undertake or arrange for the devel opnment of a witten plan of care for
t he provision of services consistent with the |evel of care determ ned
by the assessnent, in accordance with criteria established by the
commi ssi oner of health.

f. Home and community-based services which nmay be provided to persons
specified in paragraph b of this subdivision include: (i) case
managenent services; (ii) respite services; (iii) home adaptation; (iv)
hospi ce and palliative care services; and (v) such other honme and
comuni ty-based services, other than room and board, as nay be approved
by the secretary of the federal departnment of health and hunman servi ces.

g. Social services districts shall designate who nay provi de the hone
and comruni ty-based services identified in paragraph f of this
subdi vi si on, subject to the approval of the comm ssioner of health.

h. Notw t hst andi ng any ot her provision of this chapter or any other
law to the contrary, for purposes of determ ning nedical assistance
eligibility for persons specified in paragraph b of this subdivision,
the incone and resources of responsible relatives shall not be deened
avai lable for as long as the person neets the criteria specified in this
subdi vi si on.

i. Before a person may participate in the waiver programspecified in
paragraph a of this subdivision, the departnment of health shal
determ ne that the annual nedical assistance expenditures for honme and
comuni ty-based services for all persons participating in the waiver
program woul d not exceed the annual nedi cal assistance expenditures for
nursing facility and hospital services for all such persons had the
wai ver not been granted.

j . The conmi ssioner shall review the plans of care and expenditure
estimates determ ned by social services districts prior to the
partici pati on of any person in the waiver program



k. This subdivision shall be effective only if, and as |ong as,
federal financial participation is available for expenditures incurred
under this subdivision.

* NB Repeal ed March 31, 2028

6-a. a. The conm ssioner of health shall apply for a nursing facility
transition and diversion nmedicaid waiver pursuant to subdivision (c) of
section nineteen hundred fifteen of the federal social security act in
order to provide hone and community based services to individuals who
woul d otherwi se be cared for in a nursing facility and who woul d be
considered to be part of an aggregate group of individuals who, taken
together, will be cared for at less cost in the conmunity than they
woul d have otherwi se and to provide rei nbursenent for several hone and
comunity based services not presently included in the nedical
assi stance program The initial application shall provide for no | ess
than five thousand persons to be eligible to participate in the waiver
spread over the first three years and continue to increase thereafter.

b. A person eligible for participation in the nursing facility
transition and diversion nedicaid waiver program shall:

(i) be at |east eighteen years of age;

(ii) be eligible for and in receipt of nedicaid authorization for |ong
termcare services, including nursing facility services;

(iii) have resided in a nursing facility and/ or have been assessed and
determned to require the |level of care provided by a nursing facility;

(iv) be capable of residing in the cormunity if provided with services
specified in paragraph f of this subdivision, in addition to other
services provided under this title, as determ ned by the assessnent
requi red by paragraph d of this subdivision; and

(v) meet such other criteria as may be established by the conm ssi oner
of health as may be necessary to adm nister the provision of this
subdi vision in an equitable manner.

c. The departnent of health shall devel op such waiver application in
conjunction with independent living centers, representatives from
di sability and senior groups and such other interested parties as the



departnment shall determne to be appropriate.

d. The comm ssioner of health shall contract with not-for-profit
agenci es around the state that have experience with providing community
based services to individuals with disabilities, hereinafter referred to
as regional resource devel opnent specialists, who shall be responsible
for initial contact with the prospective waiver participant, for
assuring the wai ver candi dates have choice in selecting a service
coordi nator and other providers, and for assessing applicants including
decisions for eligibility for participation in the waiver, which contain
the original service plan and all subsequent revised service plans.

Regi onal resource devel opnent specialists shall be responsible for
approvi ng service plans and the departnent of health shall provide
techni cal assi stance and oversi ght.

e. Prior to the person's participation in the waiver program a
servi ce coordi nator approved by the departnment of health shall undertake
t he devel opnment of a witten plan of care for the provision of services
consistent with the I evel of care determined by an initial assessnent,
in accordance with criteria established by the comm ssioner of health.
Such plans shall set forth the type of services to be furnished, the
anount, the frequency and duration of each service and the type of
providers to furnish each service.

f. Nursing facility transition and diversion services which may be
provi ded to persons specified in paragraph b of this subdivision shal
be established and defined as part of the waiver application devel opnent
process specified in paragraph ¢ of this subdivision and nay incl ude:
(i) case nmanagenent services; (ii) personal care; (iii) independent
living skills training; (iv) environmental accessibility adaptations;
(v) costs of comunity transition services; (vi) assistive technol ogy;
(vii) adult day health; (viii) staff for safety assurance; (iXx)
non- medi cal support services needed to mai ntain i ndependence; (X)
respite services; and (xi) such other hone and community based services
as nmay be approved by the secretary of the federal departnment of health
and human servi ces.



g. The departnent of health shall designate who may provide the
nursing facility transition and diversion services identified in
paragraph f of this subdivision, subject to the approval of the
commi ssi oner of health.

h. Before a person may participate in the nursing transition waiver
program specified in this subdivision, the regional resource devel opnent
specialists shall determ ne that:

(i) the individual is at |east eighteen years of age and eligible for
and in receipt of medicaid authorization for |ong termcare services,

i ncluding nursing facility services; and

(ii) the individual resides in a nursing facility and/or has been

assessed and deternmined to require nursing facility care.

7. a. The conm ssioner of health shall apply for a honme and
comuni ty-based wai ver, pursuant to subdivision (c) of section nineteen
hundred fifteen of the federal social security act, in order to provide
hone and conmunity-based services not presently included in the nedical
assi stance program

b. Persons eligible for participation in the waiver program shall:

(i) be twenty-one years of age or under;

(ii) have a devel opnental disability, as such termis defined in
subdi vi sion twenty-two of section 1.03 of the nmental hygi ene | aw,

(iii) denonstrate conplex health care needs, as defined in paragraph c
of this subdivision;

(iv) require the level of care provided by an internedi ate care
facility for the devel opnental | y disabl ed;

(v) not be hospitalized or receiving care in a nursing facility, an
intermediate care facility for the devel opnental |y di sabl ed or any ot her
institution;

(vi) be capable of being cared for in the community if provided with
case nmanagenment services, respite services, hone adaptation, and any
ot her hone and comruni ty-based services, other than room and board, as
may be approved by the secretary of the federal departnment of health and
human services, in addition to other services provided under this title,
as determ ned by the assessnent required by paragraph f of this



subdi vi si on;

(vii) be ineligible for medical assistance because the inconme and
resources of responsible relatives are deened available to himor her,
causing himor her to exceed the inconme or resource eligibility |evel
for such assistance;

(viii) be capable of being cared for at |ess cost in the community
than in an internmediate care facility for the devel opnental | y di sabl ed;
and

(i x) neet such other criteria as may be established by the
commi ssi oner of health, in conjunction with the comm ssioner of the
office for people with devel opnental disabilities, as may be necessary
to adm nister the provisions of this subdivision in an equitable nmanner,
i ncluding those criteria established pursuant to paragraph d of this
subdi vi si on.

c. For purposes of this subdivision, persons who "denonstrate conpl ex
heal th care needs", shall be defined as persons who require nedical
t herapies that are designed to replace or conpensate for a vital body
function or avert inmediate threat to life; that is, persons who rely on
nmedi cal devices, nursing care, nonitoring or prescribed nedical therapy
for the maintenance of life over a period expected to extend beyond
twel ve nont hs.

d. The comm ssioner of health, in conjunction with the comm ssioner of
the office for people with devel opnental disabilities, shall establish
selection criteria to ensure that participants are those who are nost in
need and refl ect an equitable geographic distribution. Such selection
criteria shall include, but not be limted to, the immnent risk of
institutionalization, the financial burden inposed upon the famly as a
result of the child s health care needs, and the | evel of stress within
the famly unit due to the unrelieved burden of caring for the child at
hone.

e. Social services districts, in consultation with the office for
peopl e with devel opnmental disabilities, shall assess the eligibility of
persons in accordance with the provisions of paragraph b of this
subdi vision, as well as the selection criteria established by the



commi ssi oner of health and the commi ssioner of the office for people
wi th devel opnmental disabilities as required by paragraph d of this
subdi vi si on.

f. The comm ssioner of health, in conjunction with the conm ssioner of
the office for people with devel opnental disabilities, shall designate
persons to assess the eligibility of persons under consideration for
participation in the waiver program Persons designated by such
commi ssioners nmay include the person's physician, a representative of
the social services district, representative of the appropriate
devel opnental disabilities services office and such other persons as the
commi ssi oners deem appropriate. The assessnment shall include, but need
not be limted to, an evaluation of the health, psycho-social,
devel opnental, habilitation and environnental needs of the person and
shall serve as the basis for the devel opnent and provision of an
appropriate plan of care for such person.

g. Prior to a person's participation in the waiver program the office
for people with devel opnental disabilities shall undertake or arrange
for the devel opnent of a witten plan of care for the provision of
services consistent with the | evel of care determ ned by the assessnent,
in accordance with criteria established by the comm ssioner of health,
in consultation with the comm ssioner of the office for people with
devel opnental disabilities. Such plan of care shall be reviewed by such
commi ssioners prior to the provision of services pursuant to the waiver
program

h. Home and comrunity-based services which may be provided to persons
specified in paragraph b of this subdivision shall, in addition to those
services otherw se authorized, include (i) case managenent services;

(ii) respite services; (iii) hone adaptation, and (iv) such other hone
and communi ty-based services, other than room and board, as nay be
approved by the secretary of the federal departnent of health and human
servi ces.

i. The office for people with devel opnental disabilities shal
desi gnate who nay provi de the hone and community-based services



identified in paragraph h of this subdivision, subject to the approval
of the comm ssioner of health.

j. Notw thstandi ng any ot her provision of this chapter other than
subdi vision six of this section or any other lawto the contrary, for
pur poses of determ ning nedical assistance eligibility for persons
specified in paragraph b of this subdivision, the incone and resources
of a responsible relative shall not be deenmed avail able for as |ong as
the person neets the criteria specified in this subdivision.

k. Before a person may participate in the waiver programspecified in
paragraph a of this subdivision, the office for people with
devel opnental disabilities shall determne that there is a reasonabl e
expectation that the annual nedical assistance expenditures for such
person under the waiver would not exceed the expenditures for care in an
internmedi ate care facility for the devel opnental ly di sabled that woul d
have been made had the wai ver not been granted.

| . The conmi ssioner of health, in conjunction with the conm ssi oner of
the office for people with devel opnental disabilities, shall reviewthe
pl ans of care and expenditure estimates prior to the participation of
any person in the waiver program

m Wthin one year of federal waiver approval, and on an annual basis
thereafter, until such tinme as the waiver programis fully inplenented,
t he conm ssioner of health, in conjunction with the conm ssioner of the
office for people with devel opnental disabilities, shall report on the
status of the waiver programto the governor and the |egislature. Such
report shall specify the nunber of children participating in the waiver
program the geographic distribution of those so participating, health
profiles, service costs and length of tine the children have
participated in the waiver program The report shall al so provide
foll owup information on children who have w thdrawn fromthe waiver
program including data on residential program placenents.

n. This subdivision shall be effective only if, and as |ong as,
federal financial participation is available for expenditures incurred



under this subdivision.

7-a. a. The commi ssioner of health in consultation with the
commi ssi oner of devel opnental disabilities shall apply for a hone and
comuni ty-based wai ver, pursuant to subdivision (c) of section nineteen
hundred fifteen of the federal social security act, in order to provide
hone and conmunity-based services for a popul ation of persons with
devel opnental disabilities, as such termis defined in section 1.03 of
the nental hygi ene | aw.

b. Persons eligible for participation in the waiver program shall:

(i) have a devel opnental disability as such termis defined in
subdi vi sion twenty-two of section 1.03 of the nmental hygi ene | aw,

(ii) neet the level of care criteria provided by an internediate care
facility for the devel opnental | y disabl ed;

(iii) be eligible for Medicaid;

(iv) live at home or in an individualized residential alternative,
community residence or famly care hone, operated or licensed by the
of fice for people with devel opnental disabilities;

(v) be capable of being cared for in the community if provided with
such services as respite, hone adaptation, or other hone and
comuni ty-based services, other than room and board, as nay be approved
by the secretary of the federal departnment of health and hunman servi ces,
in addition to other services provided under this title, as determ ned
by the assessnent required by paragraph c¢ of this subdivision;

(vi) have a denonstrated need for hone and comrunity based wai ver
services; and

(vii) meet such other criteria as may be established by the
commi ssi oner of health and the comm ssioner of devel opnental
disabilities, as may be necessary to adm nister the provisions of this
subdi vi si on.

c. The comm ssioner of devel opnental disabilities shall assess the
eligibility of persons enrolled, or seeking to enroll, in the waiver
program The assessnent shall include, but need not be |imted to, an
eval uation of the health, psycho-social, developnental, habilitation and
envi ronnment al needs of the person and shall serve as the basis for the



devel opnment and provision of an appropriate person centered plan of care
for such person

d. The office for people with devel opnental disabilities shal
undertake or arrange for the devel opnment of a witten person centered
pl an of care for each person enrolled in the waiver. Such person
centered plan of care shall describe the provision of hone and community
based wai ver services consistent with the assessnent for each person.

e. The office for people with devel opnmental disabilities shall review
t he person centered plan of care and authorize those home and comunity
based services to be included in the person centered plan of care,
taking into account the person's assessed needs, val ued outcones and
avai | abl e resources.

f. The comm ssioners of devel opnental disabilities and health shal
determ ne quality standards for organizations providing services under
such wai ver and shall authorize organi zations that nmeet such standards
to provi de such services.

g. The commi ssioner of devel opnental disabilities or health may
promul gate rul es and regul ati ons as necessary to effectuate the
provi sions of this section.

h. This subdivision shall be effective only if, and as |ong as,
federal financial participation is available for expenditures incurred
under this subdivision.

7-b. Services and needs assessnent. The assessment conpl eted pursuant
to subdivision seven-a of this section shall be based upon a valid and
reliabl e assessment tool. The assessment shall al so include an
eval uation of the individual's home environnent, including but not
limted to, the ability of famly and/or caregivers to provide supports
outside of those within the waiver, including but not limted to,
activities of daily living.

7-c. The conm ssioner of health in consultation with the comm ssi oner



of devel opnental disabilities is authorized to submt the appropriate
wai vers, including, but not limted to, those authorized pursuant to
section el even hundred fifteen of the federal social security act, in
order to achieve the purposes of high-quality and integrated care and
services for a popul ati on of persons with devel opnental disabilities, as
such termis defined in section 1.03 of the nmental hygiene |aw. Such

wai ver applications shall be executed consistent w th subdivisions
seven, seven-a, and seven-b of this section, to the extent those
sections conply with the requirenents of section eleven hundred fifteen
of the federal social security act. Nothing in subdivision seven of this
section shall prevent the comm ssioner of health, in consultation with

t he conm ssioner of devel opnental disabilities, fromsubmtting waiver
applications expanding eligibility under such waivers to children under
ei ghteen years or age who are eligible for nedical assistance.

8. Notwi thstanding any inconsistent provision of this chapter or any
other law to the contrary, income and resources which are otherw se
exenpt from consideration in determining a person's eligibility for
nmedi cal care, services and supplies avail able under this title, shall be
consi dered available for the paynent or part paynent of the costs of
such nedi cal care, services and supplies as required by federal |aw and
regul ati ons.

9. a. The conm ssioner shall apply for a general waiver, pursuant to
subdi vision (c) of section nineteen hundred fifteen of the federal
social security act, in order to provide nedical assistance for persons
specified in paragraphs b and ¢ of this subdivision and rei nbursenent
for several home and conmuni ty-based services not presently included in
t he nedi cal assistance program If granted the general waiver, the
commi ssi oner may aut horize such persons to receive services under the
general waiver to the extent funds are appropriated for transfer to the
departnment for the state share of nedical assistance paynents for such
wai ver services fromthe budget of the office of nental health.

b. Persons eligible for inclusion in the general waiver shall:
(i) be under twenty-one years of age;
(ii) have a nental illness, as such termis defined in subdivision



twenty of section 1.03 of the nental hygiene |aw,

(iii) denonstrate conplex health or nental health care needs, as
defined in paragraph d of this subdivision;

(iv) require the level of care provided by a hospital as defined in
subdi vi sion ten of section 1.03 of the nental hygiene | aw which provides
internmediate or long-termcare and treatnent, or within the past six
nont hs have been hospitalized for at least thirty consecutive days, or
have resided in such a hospital for at |east one hundred eighty
consecuti ve days;

(v) be capable of being cared for in the community if provided with
case nmanagenent services, clinical interventions, crisis services,
social training, rehabilitation services, counseling, respite services,
nmedi cati on therapy, partial hospitalization, environnental
nodi fications, educational and related services, and/or nedical social
services, in addition to other services, as determ ned by the assessnent
requi red by paragraph g of this subdivision and included in the witten
pl an of care devel oped pursuant to paragraph h of this subdivision;

(vi) be eligible or, if discharged, would be eligible for nedical
assi stance, or are ineligible for nedical assistance because the incone
and resources of responsible relatives are or, if discharged, would be
deened avail abl e to such persons causing themto exceed the income or
resource eligibility level for such assistance;

(vii) be capable of being cared for at less cost in the conmunity than
in a hospital, as defined in subdivision ten of section 1.03 of the
mental hygi ene | aw, and

(viii) nmeet such other criteria as may be established by the
comm ssi oner of nmental health, in conjunction with the comm ssioner, as
may be necessary to administer the provisions of this subdivision in an
equi tabl e manner, including those criteria established pursuant to
par agraph e of this subdivision.

c. Persons eligible for inclusion in the general waiver shall neet al
the requirenents set forth in subparagraphs (i) through (viii) of
paragraph b of this subdivision; and shall be eligible for, shall have
applied for, or shall reside in an institutional placenent including a
hospital as defined in subdivision ten of section 1.03 of the nental
hygi ene | aw which provides internmediate or |long-termcare and treatnent.



d. For purposes of this subdivision, persons who "denonstrate conpl ex
health or nmental health care needs", shall be defined as persons who
require medical or nmental health therapies, care or treatnents that are
designed to replace or conpensate for a vital functional limtation or
to avert an imrediate threat to life; that is, persons who rely on
nmental health care, nursing care, nonitoring, or prescribed nedical or
mental health therapy for the mai ntenance of quality of life over a
peri od expected to extend beyond twel ve nont hs.

e. The comm ssioner of nental health, in conjunction with the
commi ssi oner, shall establish selection criteria to ensure that
partici pants are those who are nost in need. Such selection criteria
shal | include, but not be limted to: the need for continued
hospitalization or the risk of hospitalization; the financial burden
i nposed upon the famly, or which would be inposed upon the famly if an
institutionalized participant were to be discharged, as a result of the
child' s health or nental health care needs; and the |level of stress or
the anticipated | evel of stress within the famly unit due to the
unrelieved burden of caring for the child at hone.

f. Social services districts, in conjunction with the office of nental
health and the | ocal governnental unit as defined in section 41.03 of
the nental hygiene |aw, shall determne the eligibility of persons in
accordance with the provisions of paragraphs b and ¢ of this
subdi vision, as well as the selection criteria established by the
commi ssi oner and the conm ssioner of nmental health as required by
par agraph e of this subdivision.

g. The comm ssioner of nental health, in conjunction with the
commi ssi oner, shall designate persons to undertake an assessnent to
determne the eligibility of persons under consideration for inclusion
in the general waiver. Persons designated by such comm ssioners nay
i nclude the potentially eligible person's physician, a representative of
the |l ocal governmental unit as defined in section 41.03 of the nental
hygi ene | aw, a representative of the appropriate hospital or regional
office of the office of nmental health, and such other persons as the



commi ssi oners deem appropriate. The assessnment shall include, but not be
limted to, an evaluation of the nental health, health, psycho-social,
rehabilitation and environnental needs of the person, and shall serve as
the basis for the devel opnment and provision of an appropriate plan of
care for such person

h. Prior to a person's inclusion in the general waiver, the office of
mental health and the | ocal governnmental unit as defined in section
41.03 of the nental hygiene |aw, shall undertake or arrange for the
devel opnment of a witten plan of care, including identification of
service providers if known, for the provision of services in
consultation with the individual and their fam |y whenever clinically
appropriate, consistent with the |Ievel of care determ ned by the
assessnent, in accordance with criteria established by the comm ssioner
of nental health, in consultation with the conm ssioner. |If a provider
of services is identified in a witten plan of care, such provider shal
be desi gnated pursuant to paragraph j of this subdivision. Such plan of
care shall be reviewed by such commi ssioners and approved by the
comm ssi oner of mental health prior to the provision of services
pursuant to the general waiver.

i . Home and comrunity-based services which may be provided to persons
specified in paragraphs b and ¢ of this subdivision shall, in addition
to those services otherw se authorized, include but are not limted to
(i) case managenent services; (ii) clinical interventions; (iii) crisis
services; (iv) social training; (v) rehabilitation services; (vi)
counseling; (vii) respite services; (viii) nedication therapy; (ix)
partial hospitalization; (x) environnmental nodifications; (xi)
educational and related services; (xii) medical social services; and
ot her services included in the witten plan of care devel oped pursuant
to paragraph h of this subdivision.

j. The office of mental health, in conjunction with the soci al
services district and the |ocal governnmental unit, shall designate who
may provide the hone and comrunity-based services identified in
paragraph i of this subdivision.



k. Notw t hstandi ng any provision of this chapter other than
subdi vi sion six or seven of this section, or any other law to the
contrary, for purposes of determ ning nmedical assistance eligibility for
persons specified in paragraphs b and ¢ of this subdivision, the incone
and resources of a responsible relative shall not be deened avail abl e
for as long as the person neets the criteria specified in this
subdi vi si on.

| . Before a person may participate in the general waiver specified in
paragraph a of this subdivision, the social services district and the
office of mental health shall determne that there is a reasonable
expectation that the annual nedical assistance expenditures for such
person under the waiver would not exceed the expenditures for care in a
hospital, as defined in subdivision ten of section 1.03 of the nental
hygi ene | aw, that woul d have been made had the wai ver not been granted.

m The conm ssioner, in conjunction with the comr ssioner of nental
heal th, shall review the expenditure estimates determ ned by soci al
services districts and the office of nmental health, prior to the
i nclusion of any person in the general waiver.

n. Wthin one year of federal waiver approval, and on an annual basis
thereafter, until such time as the waiver is fully inplenmented, the
commi ssi oner of nental health, in conjunction with the comm ssioner,
shall report on the status of the general waiver to the governor, the
| egi sl ature, including the respective chairpersons of the senate and
assenbly committees of nental health and the chairs of the senate
fi nance and assenbly ways and neans committees and the director of the
di vision of the budget. Such report shall specify the nunber of children
i ncluded in the waiver, the geographic distribution of those included,
health and nental health profiles, utilization and costs of services by
region including costs avoided in residential treatnent facilities and
inpatient facilities operated by the office of nmental health, the | ength
of time the children have participated in the waiver and regi onal
i nformati on on the status of waiting lists for waiver services and for
services in residential settings, where appropriate. The report shal
al so provide followup information on children who have w t hdrawn from



t he wai ver, including data on residential program placenents.

0. This subdivision shall be effective if, and as |ong as, federal
financial participation is available for expenditures incurred under
t hi s subdi vi sion

p. Nothing herein shall be construed to create an entitlenent to
servi ces under the approved general waiver inplenmented by the
commi ssi oner in accordance with this subdivision.

11. The commi ssioner of health shall, consistent with this title, nake
any necessary anmendnents to the state plan for nedical assistance
submitted pursuant to section three hundred sixty-three-a of this title,
in order to ensure federal financial participation in expenditures under
subpar agraphs twel ve and thirteen of paragraph (a) of subdivision one of
this section. Notw thstanding any other provision of lawto the
contrary, nedical assistance under subparagraphs twelve and thirteen of
par agraph (a) of subdivision one of this section shall be provided only
to the extent permitted under federal law, if, for so long as, and to
the extent that federal financial participation is available therefor.

12. (a) Notw t hstandi ng any provision of lawto the contrary, the
commi ssi oner of health, in consultation with the office of children and
famly services, shall develop and submit applications for waivers
pursuant to section nineteen hundred fifteen of the federal social
security act as nmay be necessary to provide nedical assistance,

i ncludi ng services not presently included in the nedical assistance
program for persons described in paragraph (b) of this subdivision. I|f
granted such waivers, the comm ssioner of health, on the advice and
recommendat i on of the conm ssioner of children and fam |y services, may
aut hori ze such persons to receive such assistance to the extent funds
are appropriated therefor.

(b) Persons eligible for inclusion in the waiver program established
by this subdivision shall be residents of New York state under the age
of twenty-one years, who are eligible for care in a nedical institution
who have had the responsibility for their care and placenent transferred
to the local conm ssioner of a social services district or to the office



of children and fam |y services as adjudicated juvenile delinquents
under article three of the famly court act, where placenent is in a
non- secure setting, and who:

(i) have a diagnosis of a mental disorder under the nost recent
edition of the Diagnostic and Statistical Manual of Mental Disorders;

(ii) have a diagnosis of a devel opnental disability as defined in
section 1.03 of the nmental hygiene |aw, or

(iii) have a physical disability.

(c) Services which may be provided to persons specified in paragraph
(b) of this subdivision, in addition to services otherw se authorized,
may include but are not limted to:

(i) services that will permt children to be better served, prevent
institutionalization, and allow utilization at |ower-I|evels of
institutional care;

(ii) case managenent services;

(iii) respite services;

(iv) nedical social services;

(v) nutritional counseling;

(vi) respiratory therapy;

(vii) home adaptation and/or environnental nodifications;

(viii) clinical interventions;

(ix) crisis services;

(x) social training;

(xi) habilitation and rehabilitation services;

(xii) counseling;

(xiii) nmedication therapy;

(xiv) partial hospitalization;

(xv) educational and rel ated services; and

(xvi) other services included in the witten plan of care.

(d) Notwi thstandi ng any provision of this chapter or any other law to
the contrary, for purposes of determ ning nedical assistance eligibility
for persons specified in paragraph (b) of this subdivision, the incone
and resources of a legally responsible relative shall not be deened
avai lable for as long as the person neets the criteria specified in this
subdi vi si on; provided, however, that such inconme shall continue to be
deened unavail abl e should responsibility for the care and pl acenent of
the person be returned to his or her parent or other legally responsible



per son.

(e) Before a person nay participate in the waiver program established
by this subdivision, the social services district that is fiscally
responsi bl e for the person shall determ ne that there is a reasonable
expectation that annual nedical assistance expenditures for such person
wi |l not exceed federal requirenents.

(f) The eligibility and benefits authorized by this subdivision shal
be applicable if, and as long as, federal financial participation is
avai l abl e for expenditures incurred under this subdivision. The
eligibility and benefits authorized by this subdivision shall not apply
unl ess all necessary approval s under federal |aw and regul ati on have
been obtained to receive federal financial participation in the costs of
services provided pursuant to this subdivision.

(g) Nothing in this subdivision shall be construed to create an
entitlement to services under the waiver program established by this
subdi vi si on.

(h) A person participating in the waiver program established by this
subdi vi sion nay continue participation in the programuntil it is no
| onger consistent with the plan of care, or until age twenty-one,
whi chever occurs earlier, notw thstanding the person's status as having
been di scharged fromthe care and placenent of the |ocal comm ssioner of
a social services district or the conm ssioner of children and famly
services, including adoption or participation in the kinship
guar di anshi p assi stance program under title ten of article six of this
chapter.

13. The commi ssioner of health, in consultation with the conm ssioner
of the office of children and famly services, shall nake any avail abl e
anendnents to the state plan for nedical assistance submtted pursuant
to section three hundred sixty-three-a of this title, or, if an
anendnent is not possible, develop and submit an application for any
wai ver under the federal social security act that nmay be available to
provi de medi cal assistance for those children receiving kinship
guar di anshi p assi stance paynents under title ten of article six of this
chapter who are not automatically eligible for such nedical assistance
under title IV-E of the federal social security act.



14. The commi ssioner of health nay nake any avail abl e anendnents to
the state plan for nedical assistance subnmitted pursuant to section
three hundred sixty-three-a of this title, or, if an anendnent is not
possi bl e, devel op and submt an application for any wai ver or approval
under the federal social security act that may be necessary to di sregard
or exenpt an anount of incone, for the purpose of assisting with housing
costs, for individuals receiving coverage of nursing facility services
under this title, other than short-termrehabilitation services, and for
i ndividuals in recei pt of nmedical assistance while in an adult hone, as
defined in subdivision twenty-five of section two of this chapter, who:
are (i) discharged to the community; and (ii) if eligible, enrolled or
required to enroll and have initiated the process of enrolling in a plan
certified pursuant to section forty-four hundred three-f of the public
health law;, and (iii) do not neet the criteria to be considered an
"institutionalized spouse" for purposes of section three hundred
sixty-six-c of this title.

15. The commi ssioner may contract with one or nore entities to engage
i n education, outreach services, and facilitated enrollnment activities
for aged, blind, and di sabl ed persons who may be eligible for coverage
under this title.

16. (a) The comm ssioner of health is authorized to submt the
appropri ate waivers and/or any other required requests for federal
approval, including but not limted to, those authorized in section
el even hundred fifteen of the federal social security act, in order to
establ i sh expanded nedi cal assistance eligibility for working disabl ed
i ndi vidual s. Such wai ver applications shall be executed consistent with
par agraphs (b), (c), (d) and (e) of this subdivision, to the extent
t hose sections conply with the requirenments of section el even hundred
fifteen of the federal social security act. Notw thstanding
subpar agraphs five and six of paragraph (c) of subdivision one of this
section and subdivision twelve of section three hundred sixty-seven-a of
this title, or any other provision of lawto the contrary, if granted
such wai ver, the conm ssioner of health may authorize eligible persons
to receive nedical assistance pursuant to the waiver if, for so |long as,
and to the extent that, financial participation is available therefor.



The wai ver application shall provide for thirty thousand persons to be
eligible to participate in such waiver.

(b) I'ndividuals eligible for participation in such waiver shall:

(i) be a disabled individual, defined as having a nedically
determ nabl e i npai rnent of sufficient severity and duration to qualify
for benefits under Titles Il or XVI of the social security act;

(ii) be at |east sixteen years of age;

(iii) be otherwise eligible for nedical assistance benefits, but for
earnings and/or resources in excess of the allowable limt;

(iv) have net avail able inconme, determ ned in accordance with
subdi vision two of this section, that does not exceed two thousand two
hundred fifty percent of the applicable federal poverty line, as defined
and updated by the United States departnent of health and human
servi ces;

(v) have resources, as defined in paragraph (e) of subdivision two of
section three hundred sixty-six-c of this title, other than retirenent
accounts, that do not exceed three hundred thousand doll ars;

(vi) contribute to the cost of nedical assistance provided pursuant to
t hi s paragraph in accordance with paragraph (d) of this subdivision; and

(vii) meet such other criteria as may be established by the
commi ssi oner as nmay be necessary to administer the provisions of this
subdi vision in an equitable manner.

(c) An individual at |east sixteen years of age who: is enployed,
ceases to be eligible for participation in such waiver pursuant to
par agraph (b) of this subdivision because the person, by reason of
nmedi cal inprovenent, is determined at the tine of a regularly schedul ed
continuing disability reviewto no |longer be certified as di sabl ed under
the social security act; continues to have a severe nedically
determ nabl e inpairnent, to be determi ned in accordance with applicable
federal regulations; and contributes to the cost of nedical assistance
provi ded pursuant to this paragraph in accordance with paragraph (d) of
this subdivision, shall be eligible for participation in such waiver.

For purposes of this paragraph, a person is considered to be enployed if
the person is earning at | east the applicable m ni numwage under section
six of the federal fair |abor standards act and working at |least forty
hours per nonth.

(d) Prior to receiving nedical assistance pursuant to such waiver, a



per son whose net available incone is greater than or equal to two
hundred fifty percent of the applicable federal poverty line shall pay a
nonthly premium in accordance with a procedure to be established by the
commi ssi oner, provided that no enrollee shall pay a nonthly prem umthat
exceeds exceed eight and one-half percent of the enrollee's nonthly

i nconme. The anpunt of such premum for a person whose net avail able

i ncone is greater than or equal to two hundred fifty percent of the
applicabl e federal poverty line, but |less than three hundred percent of
t he applicable federal poverty line shall be three hundred and
forty-seven dollars but shall not exceed four percent of the enrollee's
nont hly i ncome. The anount of such prem um for a person whose net
avai l abl e incone is greater than or equal to three hundred percent of

t he applicable federal poverty line, but |ess than four hundred percent
of the applicable federal poverty line shall be five hundred ei ghteen
dol lars but shall not exceed six percent of the enrollee' s nonthly

i nconme. The anpunt of such premum for a person whose net avail able
incone is greater than or equal to four hundred percent of the
applicabl e federal poverty line, but less than five hundred percent of

t he applicable federal poverty line shall be seven hundred and
seventy-ni ne dollars but shall not exceed ei ght and one-half percent of
the enrollee's nonthly income. The ampunt of such premum for a person
whose net available incone is equal to or greater than five hundred
percent of the applicable federal poverty |ine shall be one thousand
thirty-three dollars but shall not exceed eight and one-half percent of
the enrollee's nonthly income. No prem umshall be required froma

per son whose net available incone is | ess than two hundred fifty percent
of the applicable federal poverty I|ine.

(e) Notwi thstandi ng any other provision of this section or any other
law to the contrary, for purposes of determ ning nedical assistance
eligibility for persons specified in paragraph (b) or (c) of this
subdi vi sion, the incone and resources of responsible relatives shall not
be deened available for as long as the person neets the criteria
specified in this subdivision.



