8§ 365-f. Consuner directed personal assistance program 1. Purpose and
i ntent. The consumer directed personal assistance programis intended to
permit chronically ill and/or physically disabled individuals receiving
hone care services under the nedical assistance program greater
flexibility and freedom of choice in obtaining such services. The
departnment shall regularly nonitor district participation in the program
by review ng the inplenentation plans submtted pursuant to this
section. The departnent shall provide guidance to the districts to
i mprove conpliance with inplenentation plans and pronote consi stency
anong counties regardi ng approved service | evels based on the
assessnents required by this section. In addition, the departnent shal
provi de techni cal assistance and such other assistance as may be
necessary to assist such districts in assuring access to the program for
el i gi bl e individuals.

2. Eligibility. Al eligible individuals receiving honme care shal
have the opportunity to apply for participation in the programno | ess
than annual ly. Each social services district shall file an
i npl ementation plan with the conm ssioner of the departnent of health,
whi ch shall be updated annually. Such updates shall be submtted no
| at er than Novenber thirtieth of each year. Beginning on June thirtieth,
two thousand nine, the plans and updates submitted by districts shal
require the approval of the departnment. Inplenentation plans shal
include district enrollnment targets, describe nmethods for the provision
of notice and assistance to interested individuals eligible for
enrollment in the program and shall contain such other information as
shall be required by the department. An "eligible individual", for
pur poses of this section is a person who:

(a) is eligible for long termcare and services provided by a
certified hone health agency, long term honme health care program or AIDS
hone care program aut hori zed pursuant to article thirty-six of the
public health law, or is eligible for personal care services provided
pursuant to this article, and who with the provision of such services is
capabl e of safely remaining in the community in accordance with the
standards set forth in Anstead v. LC by Zinring, 527 US 581 (1999) and
consi der whether an individual is capable of safely remaining in the
comunity;



(b) is eligible for nedical assistance;

(c) has been deternmined by the social services district, pursuant to
an assessnent of the person's appropriateness for the program conducted
with an appropriate long termhonme health care program a certified hone
heal t h agency, or an AIDS honme care program or pursuant to the personal
care program as being in need of hone care services or private duty
nursing and as needing at least limted assistance with physical
maneuvering with nore than two activities of daily living, or for
persons with a denmentia or Al zheiner's diagnosis, as needing at | east
supervision with nore than one activity of daily living, provided that
the provisions related to activities of daily living in this paragraph
shall only apply to persons who initially seek eligibility for the
program on or after Cctober first, two thousand twenty, and who is able

and willing or has a designated representative, including a |egal
guardi an able and willing to nmake informed choices, or a designated
relative or other adult who is able and willing to assist in making

i nformed choices, as to the type and quality of services, including but
not limted to such services as nursing care, personal care,
transportation and respite services; and

(d) meets such other criteria, as may be established by the
commi ssi oner, which are necessary to effectively inplenent the
obj ectives of this section.

3. Division of responsibilities. Eligible individuals who elect to
participate in the program assune the responsibility for services under
such programas nutually agreed to by the eligible individual and
provi der and as docunented in the eligible individual's record,

i ncluding, but not limted to, recruiting, hiring and supervising their
personal assistants. For the purposes of this section, personal

assi stant shall nean an adult who has obtai ned an individual unique
identifier fromthe state by or before a date determ ned by the

commi ssioner of health in consultation with the Medicaid inspector
general , and provides services under this section to the eligible

i ndi vi dual under the eligible individual's instruction, supervision and
direction or under the instruction, supervision and direction of the
eligible individual's designated representative, provided that a person
| egally responsible for an eligible individual's care and support, an



el igible individual's spouse or designated representative nay not be the
personal assistant for the eligible individual; however, a personal
assistant nmay include any other adult relative of the eligible

i ndi vi dual, provided, however, that the program deterni nes that the
services provided by such relative are consistent with an individual's
plan of care and that the aggregate cost for such services does not
exceed the aggregate costs for equival ent services provided by a
non-rel ati ve personal assistant. Any personal information submtted to
obtain such unique identifier shall be maintained as confidenti al
pursuant to article six-A of the public officers law ("New York state
privacy protection law'). Such individuals shall be assisted as
appropriate with service coverage, supervision, advocacy and nmanagenent.
Providers shall not be liable for fulfillment of responsibilities agreed
to be undertaken by the eligible individual. This subdivision, however,
shall not dimnish the participating provider's liability for failure to
exerci se reasonable care in properly carrying out its responsibilities
under this program which shall include nonitoring such individual's
continuing ability to fulfill those responsibilities docunmented in his
or her records. Failure of the individual to carry out his or her agreed
to responsibilities may be considered in determ ning such individual's
continued appropri ateness for the program

4-a. Fiscal internediary services. (a) For the purposes of this
section:

(i) "Statewi de fiscal internediary” neans an entity that provides
fiscal internmediary services and has a contract for providing such
services with the departnent of health and is selected through the
procurenent process described in paragraph (b) of this subdivision.

(ii) Fiscal internediary services shall include the foll ow ng
services, perforned on behalf of the consumer to facilitate the
consuner's role as the enpl oyer:

(A) wage and benefit processing for consuner directed personal
assi stants;

(B) processing all incone tax and ot her required wage wi thhol di ngs;

(C conplying with workers' conpensation, disability and unenpl oynent
requirenents;

(D) maintaining personnel records for each consuner directed personal



assistant, including tine records and ot her docunentati on needed for
wages and benefit processing and a copy of the nedical docunentation
required pursuant to regul ati ons established by the comm ssioner;

(E) ensuring that the health status of each consuner directed personal
assistant is assessed prior to service delivery pursuant to regul ati ons
i ssued by the conm ssioner;

(F) maintaining records of service authorizations or reauthorizations;

(G nonitoring the consunmer's or, if applicable, the designated
representative's continuing ability to fulfill the consuner's
responsi bilities under the program and pronptly notifying the
authorizing entity of any circunstance that may affect the consunmer's
or, if applicable, the designated representative's ability to fulfil
such responsibilities;

(H) conplying with regul ati ons established by the comr ssioner
speci fying the responsibilities of fiscal internediaries providing
services under this title;

(I') entering into a departnent approved nenorandum of under st andi ng
with the consuner that describes the parties' responsibilities under
this program and

(J) other related responsibilities which may include, as determ ned by
t he conm ssioner, assisting consuners to performthe consuners
responsi bilities under this section and departnent regulations in a
manner that does not infringe upon the consuner's responsibilities and
self-direction

(ii-a) The comm ssioner shall require any nanaged care pl ans, nanaged
| ong-term care plans, |ocal social service districts, and ot her
appropriate |long-term service prograns offering consunmer directed
personal assistance services to contract with the statew de fiscal
intermediary set forth in subparagraph (i) of this paragraph to provide
all fiscal internediary services to consuners.

(ii-b) The statewi de fiscal internediary shall subcontract to
facilitate the delivery of fiscal internediary services to an entity
that is a service center for independent |iving under section one
t housand one hundred twenty-one of the education |aw that has been
providing fiscal internediary services since January first, two thousand
twenty-four or earlier. The statewide fiscal internediary shall further
subcontract to facilitate the delivery of fiscal internediary services



with at | east one entity per rate setting region that has a proven
record of delivering services to individuals with disabilities and the
seni or popul ation, and has been providing fiscal internediary services
since January first, two thousand twel ve; provided that such
subcontractor shall be required to provide any del egated fi scal
i ntermediary services with cultural and |inguistic conpetency specific
to the popul ati on of consuners and those of the avail abl e workforce, and
shall conply with the requirenments for registration as a fiscal
intermediary set forth in subdivision four-a-one of this section. For
pur poses of this section, "delegated fiscal internediary services" are
defined as fiscal internediary services as set forth in subparagraph
(ii) of paragraph (a) of this subdivision that the statew de fiscal
i nternmedi ary includes in a subcontract and which shall include services
designed to neet the needs of consuners of the program which may
i ncl ude assisting consunmers with navigation of the program by providing
i ndi vi dual consuner assistance and support as needed, consuner peer
support, and education and training to consumers on their duties under
t he program

(ii-c) The statewi de fiscal internediary shall be responsible for
paynment to subcontractors for del egated fiscal intermediary services.
The paynent shall not require a certification by the comm ssioner if
paynments are reasonably related to the costs of efficient delivery of
such servi ces.

(iii) Fiscal internediaries are not responsible for, and fiscal
i nternmedi ary services shall not include, fulfillment of the
responsibilities of the consuner or, if applicable, the consumer's
designated representative as established by the comm ssioner. A fiscal
intermediary's responsibilities shall not include, and a fiscal
i nternmedi ary shall not engage in: managi ng the plan of care including
recruiting and hiring a sufficient nunber of individuals who neet the
definition of consuner directed personal assistant, as such termis
defined by the comm ssioner, to provide authorized services that are
i ncluded on the consuner's plan of care; training, supervising and
schedul i ng each consuner directed personal assistant; term nating the
consuner directed personal assistant's enploynent; or assuring that each
consuner directed personal assistant conpetently and safely perforns the
personal care services, hone health aide services and skilled nursing



tasks that are included on the consunmer's plan of care. A fiscal
i nternmedi ary shall exercise reasonable care in properly carrying out its
responsi bilities under the program

(b) Notwi t hstandi ng section one hundred sixty-three of the state
finance | aw, section one hundred twelve of the state finance |aw, or
section one hundred forty-two of the econom c devel opnent | aw t he
commi ssi oner shall enter into a contract under this subdivision with an
eligible contractor that submits an offer for a contract, provided,
however, that:

(i) the departnent shall post on its website:

(A) a description of the proposed statewi de fiscal internediary
services to be provided pursuant to a contract in accordance with this
subdi vi si on;

(B) the criteria for selection of the statewi de fiscal internediary,
whi ch shall include at a mninmumthat the eligible contractor is capable
of performng statewi de fiscal internediary services with denonstrated
cultural and | anguage conpetencies specific to the popul ati on of
consuners and those of the avail abl e workforce, has experience serving
individuals with disabilities, and as of April first, two thousand
twenty-four is providing services as a fiscal internmediary on a
statewi de basis with at | east one other state;

(C© the manner by which prospective contractors may seek such
sel ection, which may include subm ssion by el ectronic neans;

(ii) all offers that are received from prospective contractors in a
tinmely fashion and that neet the criteria set forth in clause (B) of
subpar agraph (i) of this paragraph shall be reviewed by the
commi ssi oner; and

(iii) the comm ssioner shall award such contract to the contractor
that neets the criteria for selection and offers the best value for
providing the services required pursuant to this section and the needs
of consuners.

(c) (i) The conm ssioner shall require a fiscal internediary to report
annually on the direct care and admi nistrative costs of personal
assi stance services as accounted for by the fiscal internediary. The
departnment shall specify the format of such reports, determ ne the type
and anount of information to be submtted, and require the subm ssion of
supporting docunentation, provided, however, that the departnent shal



provi de no | ess than ninety cal endar days' notice before such reports
are due.

(ii) If the departnent determ nes that the cost report subnmtted by a
provider is inaccurate or inconplete, the departnment shall notify the
provider in witing and advi se the provider of the correction or
additional information that the provider nust submt. The provider nust
submt the corrected or additional information within thirty cal endar
days fromthe date the provider receives the notice.

(iii) The departnent shall grant a provider an additional thirty
cal endar days to submt the original, corrected or additional cost
report when the provider, prior to the date the report is due, subnits a
witten request to the departnent for an extension and establishes to
the departnent's satisfaction that the provider cannot submt the report
by the date due for reasons beyond the provider's control.

(iv) Al reports shall be certified by the owner, adm nistrator, chief
executive officer, or public official responsible for the operation of
the provider. The cost report formshall include a certification form
whi ch shall specify who nust certify the report.

4-a-1. (a) Fiscal internmediary registration. Except for the statew de
fiscal internmediary and its subcontractors, as of April first, two
t housand twenty-five, no entity shall provide, directly or through
contract, fiscal internmediary services. Al subcontractors of the
statewi de fiscal intermediary, shall register with the departnment within
thirty days of being selected as a subcontractor.

(b) I'n selecting its subcontractors, the statewi de fiscal internediary
shal | consi der denonstrated conpliance with all applicable federal and
state laws and regul ations, including but not limted to, narketing and
| abor practices, cost reporting, and electronic visit verification
requirenents.

4-b. Actions involving the registration of a fiscal internediary.

(a) Afiscal internediary's registration my be revoked, suspended,
limted, or annulled by the comm ssioner upon thirty days' witten
notice to the fiscal internediary, if the conm ssioner finds that the
fiscal internmediary has failed to conply with the provisions of this
section or regulations promnul gated hereunder.



(b) The comm ssioner may i ssue orders and take other actions as
necessary and appropriate to prohibit and prevent the provision of
fiscal internediary services by an unregistered entity.

(c) Al orders or determ nations under this subdivision shall be
subject to review as provided in article seventy-eight of the civil
practice | aw and rul es.

4-c. The comm ssioner shall convene and chair a stakehol der workgroup
pertaining to fiscal internediary services and the needs of consuners.
The wor kgroup shall consist of, at a mininum representatives of service
centers for independent living; statew de associations of fiscal
i nternmedi aries; representatives of nmanaged care entities under article
forty-four of the public health | aw and | ocal social service districts;
consuners; and representatives of advocacy groups representing consumers
of services under this section. The workgroup shall be established no
| ater than May fifteenth, two thousand ni neteen. The workgroup shal
identify and devel op best practices pertaining to the delivery of fiscal
i ntermedi ary services; informthe criteria for use by the departnent for
the selection of entities under subdivision four-a of this section;
identify whether services differ for certain consunmers and under what
circunstances; informcriteria in relation to the devel opnment of quality
reporting requirenments; and work with the departnent to devel op
transition plans for consuners that nmay need to transition to another
fiscal internediary.

4-d. Fiscal internediaries ceasing operation. (a) Were a fiscal
internmediary is ceasing operation or will no |onger serve the consuner's
area, the fiscal internediary shall

(i) deliver witten notice forty-five cal endar days in advance to the
af fected consuners, consuner representatives, personal assistants, the
departnment, and any | ocal social services districts or managed care
plans with which the fiscal internediary contracts. Wthin five business
days of receipt of the notice, the |local social services district or
managed care plan shall acknow edge the notice and provide the affected
consuners with a list of other fiscal internediaries operating in the
same county or managed care plan network as appropriate;

(ii) not take any action that would prevent a personal assistant from



noving to a new fiscal intermediary of the consunmer's choice, nor
require the consumer or the personal assistant to switch to a personal
care or hone health care program not under this section; and

(iii) upon request and consent, pronptly transfer all records relating
to the individual's health and care authorizations, and personnel
docunments to the fiscal intermediary or personal care or honme health
care provider chosen by the consumer and assune all liability for
om ssions or errors in such records.

(b) Where a consuner is electing to transfer his or her services to a
new fiscal internediary or a personal care or honme health care provider
by the consuner's independent choice, the fiscal internediary being
di sconti nued shall conply wi th subparagraphs (ii) and (iii) of paragraph
(a) of this subdivision.

(c) Wiere a fiscal internmediary is suspending or ceasing operation
pursuant to an order under subdivision four-b of this section, or has
failed to submt an offer for a contract, or has been denied a contract
under this section, all the provisions of this subdivision shall apply
except subparagraph (i) of paragraph (a) of this subdivision, notice of
which to all parties shall be provided by the departnment as appropriate.

(e) The local social services district or nanaged care plan, as
appropriate, shall supervise the transition of services and transfer of
records and maintain provision of services by the personal assistant(s)
chosen by the individual.

(f) Any transfer under this subdivision shall not dimnish any of an
individual's rights relating to continuity of care, utilization review
or fair hearing appeals and aid conti nuing.

5. Waivers, regulation and effectiveness.

(a) The comm ssioner may, subject to the approval of the director of
t he budget, file for such federal waivers as nmay be needed for the
i npl enmentation of the program

(b) Notwi t hstandi ng any ot her provision of law, the comr ssioner is
aut hori zed to waive any provision of section three hundred sixty-seven-b
of this title related to paynent and may promul gate regul ati ons
necessary to carry out the objectives of the programincl udi ng m ni mum
safety, and health and i mruni zation criteria and training requirenents
for personal assistants, and which describe the responsibilities of the



eligible individuals in arrangi ng and paying for services and the
protections assured such individuals if they are unable or no | onger
desire to continue in the program the fiscal intermediary registration
process, standards, and tine frames, and those regul ati ons necessary to
ensure adequate access to services.

6. Notw t hstandi ng any inconsistent provision of this section or any
ot her contrary provision of |aw, managed care prograns established
pursuant to section three hundred sixty-four-j of this title and managed
| ong term care plans and ot her care coordi nati on nodel s established
pursuant to section four thousand four hundred three-f of the public
health | aw shall offer consumer directed personal assistance progranms to
enrol | ees.

7. This section shall be effective if, to the extent that, and as |ong
as, federal financial participation is available for expenditures
i ncurred under this section.

8. Subject to the availability of federal financial participation, the
provi sions of this section governing consuner directed personal
assi stance services shall also apply to such services when offered under
t he hone and community-based attendant services and supports state plan
option (Conmmunity First Choice) pursuant to 42 U S. C. 8§ 1396n(k).

9. Notw thstandi ng any contrary provision of |aw and subject to the
avai lability of federal financial participation, for periods on and
after April first, two thousand fourteen, the comm ssioner is authorized
to make tenporary periodic |unmp-sum Medi caid paynents to fiscal
i nternmedi aries principally engaged in providing consuner directed
per sonal assistance services to Medicaid patients, in accordance with
the foll ow ng:

(a) eligible fiscal internediaries shall include:

(i) providers undergoing closure or substantial reduction in the
vol ume of care;

(ii) providers inpacted by the closure of other health care providers;

(iii) providers subject to nergers, acquisitions, consolidations or
restructuring;



(iv) providers inpacted by the nerger, acquisition, consolidation or
restructuring of other health care providers;

(v) providers seeking to ensure that access to care is nmintai ned or
i ncreased; or

(vi) on or after January first, two thousand fifteen, providers
i npacted by changes to the Fair Labor Standards Act requiring overtine
pay for personal assistants working in excess of forty hours per week.

(b) providers seeking Medicaid paynents under this subdivision shal
denonstrate through subnmi ssion of a witten proposal to the comm ssioner
that the additional resources provided by such Medicaid paynents wl|l
achi eve one or nore of the follow ng:

(i) protect or enhance access to care;

(ii) protect or enhance quality of care;

(iii) inprove the cost effectiveness of the delivery of health care
services; or

(iv) otherw se protect or enhance the health care delivery system as
determ ned by the commi ssi oner.

(c)(i) Such witten proposal shall be submitted to the conmm ssioner at
| east sixty days prior to the requested comrencenent of such Medicaid
paynments and shall include a proposed budget to achi eve the goals of the
proposal . Any Medi caid paynents issued pursuant to this subdivision
shall be made over a specified period of tine, as determ ned by the
commi ssioner, of up to three years. At the end of the specified
time-franme such paynents shall cease. The comm ssioner may establish, as
a condition of receiving such Medicaid paynents, benchmarks and goals to
be achieved in conformty with the provider's witten proposal as
approved by the comm ssioner and may al so require that the provider
submit such periodic reports concerning the achievenment of such
benchmar ks and goal s as the comm ssi oner deens necessary. Failure to
achi eve satisfactory progress, as determ ned by the conm ssioner, in
acconpl i shing such benchmarks and goals shall be a basis for ending the
provider's Medicaid paynents prior to the end of the specified
timefrane.

(ii) The conmm ssioner nmay require that applications submtted pursuant
to this subdivision be submtted in response to and in accordance with a
request for applications or a request for proposals issued by the
commi ssi oner.






