8§ 363-d. Provider conpliance program 1. The | egislature finds that
nmedi cal assistance providers nmay be able to detect and correct paynent
and billing m stakes and fraud if required to devel op and i npl enent
conpliance prograns. It is the purpose of such progranms to organize
provi der resources to resolve paynent discrepanci es and detect
i naccurate billings, anong other things, as quickly and efficiently as
possi bl e, and to i npose system c checks and bal ances to prevent future
recurrences. The |l egislature accordingly declares that it is in the
public interest that providers within the nedical assistance program
i mpl ement conpliance prograns. The | egislature also recognizes the w de
vari ety of provider types in the nedical assistance program and the need
for conpliance prograns that reflect a provider's size, conplexity,
resources, and culture. For a conpliance programto be effective, it
nmust be designed to be conpatible with the provider's characteristics.
At the sanme tinme, however, the legislature determ nes that there are key
conponents that nust be included in every conpliance program and such
conmponents should be required if a provider is to be a nedical
assi stance program partici pant. Accordingly, the provisions of this
section require providers to adopt effective conpliance program
el enents, and nake each provider responsible for inplenenting such a
program appropriate to its characteristics.

2. Every provider of nedical assistance programitens and services
that is subject to subdivision four of this section shall adopt and
i npl ement a conpliance program The office of Medicaid inspector general
shall create and make available on its website guidelines, which may
i nclude a nodel conpliance program that reflect the requirenents of
this section. Such conpliance prograns shall neet the requirenents
included in this subdivision as a condition of paynent fromthe nedical
assi stance program The conpliance programrequired pursuant to this
section may be a conponent of nore conprehensive conpliance activities
by the nedi cal assistance provider so long as the requirenents of this
section are net. Every provider shall adopt and inplenent an effective
conpl i ance program which shall include neasures that prevent, detect,
and correct non-conpliance with nedical assistance program requirenents
as well as nmeasures that prevent, detect, and correct fraud, waste, and
abuse. The conpliance program shall include the foll ow ng requirenents:



(a) Witten policies, procedures, and standards of conduct that:

(1) articulate the organization's comritnent to conply with al
applicabl e federal and state standards;

(2) describe conpliance expectations as enbodied in the standards of
conduct ;

(3) inplenent the operation of the conpliance program

(4) provide guidance to enpl oyees and others on dealing with potenti al
conpl i ance i ssues;

(5) identify how to conmuni cate conpliance issues to appropriate
conpl i ance personnel ;

(6) describe how potential conpliance issues are investigated and
resol ved by the organization;

(7) include a policy of non-intimdation and non-retaliation for good
faith participation in the conpliance program including but not limted
to reporting potential issues, investigating issues, conducting
sel f-eval uations, audits and renedi al actions, and reporting to
appropriate officials; and

(8) all requirements listed under 42 U. S. C. 1396-a(a) (68).

(b) Designation of a conpliance officer and a conpliance comm ttee who
report directly and are accountable to the organi zation's chi ef
executive or other senior managenent.

(c)(1) Each provider shall establish and inplenment effective training
and education for its conpliance officer and organi zati on enpl oyees, the
chi ef executive and ot her senior adm nistrators, nmanagers and governi ng
body nenbers.

(2) Such training and education shall occur at a m ninmum annually and
shall be made a part of the orientation for a new enpl oyee and new
appoi ntment of a chi ef executive, nanager, or governing body nenber.

(d) Establishment and inplenentation of effective lines of
comuni cation, ensuring confidentiality, between the conpliance officer,
menbers of the conpliance conmmittee, the organi zation's enpl oyees,
managers and governi ng body, and the organi zations first tier,
downstream and related entities. Such |ines of comrunication shall be
accessible to all and all ow conpliance issues to be reported including a
nmet hod for anonynous and confidential good faith reporting of potenti al
conpliance issues as they are identified.

(e) Well-publicized disciplinary standards through the inplenentation



of procedures which encourage good faith participation in the conpliance
program by all affected individuals.

(f) Establishment and inplenentation of an effective systemfor
routine nmonitoring and identification of conpliance risks. The system
shoul d i nclude internal nonitoring and audits and, as appropriate,
external audits, to evaluate the organi zation's conpliance with the
medi cal assi stance programrequirenents and the overall effectiveness of
t he conpliance program

(g) Establishment and inplenentation of procedures and a system for
pronptly responding to conpliance issues as they are raised,

i nvestigating potential conpliance problens as identified in the course
of self-evaluations and audits, correcting such problens pronptly and

t horoughly to reduce the potential for recurrence, and ensure ongoi ng
conpliance with the medi cal assistance prograns requirenents.

3. Upon enrollnent in the nmedical assistance program a provider shal
certify to the departnent that the provider satisfactorily neets the
requirenents of this section. Additionally, the comm ssioner of health
and Medi cai d i nspector general shall have the authority to determ ne at
any time if a provider has a conpliance programthat satisfactorily
neets the requirenments of this section

(a) A conpliance programthat is accepted by the federal departnent of
heal t h and hunman services office of inspector general and remains in
conpliance with the standards promul gated by such office shall be deened
in conpliance with the provisions of this section, so long as such plans
adequat el y address nedi cal assistance programrisk areas and conpli ance
I ssues.

(b) A conpliance programthat neets Federal requirenents for managed
care provider conpliance progranms, as specified in the contract or
contracts between the departnment and the Medi cai d managed care provider
shall be deened in conpliance with the provisions in this section, so
| ong as such prograns adequately address mnedi cal assistance programrisk
areas and conpliance issues. For purposes of this section, a managed
care provider is as defined in paragraph (c) of subdivision one of
section three hundred sixty-four-j of this chapter, and includes managed
| ong term care plans.

(c) I'n the event that the comm ssioner of health or the Mdicaid



i nspector general finds that the provider does not have a satisfactory
programw thin ninety days after the effective date of the regul ations

i ssued pursuant to subdivision four of this section, the provider nay be
subj ect to any sanctions or penalties permtted by federal or state |aws
and regul ations, including revocation of the provider's agreenent to
participate in the medical assistance program

(d)(1) In the first instance of the Medicaid inspector general's
determ nation that the provider, including a Medicaid nanaged care
provider, that has failed to adopt and inplenent a conpliance program
whi ch satisfactorily nmeets the requirenents of this section, the
Medi cai d i nspector general may inpose a nonetary penalty of five
t housand dol | ars per cal endar nonth, for a nmaxi nrum of twelve cal endar
nont hs agai nst a provider, including Medicaid nanaged care providers.

(2) The Medicaid i nspector general may inpose a nonetary penalty of up
to ten thousand dollars per cal endar nonth, for a nmaxi nrum of twelve
cal endar nont hs agai nst a provider, including a Medicaid managed care
provider, that has failed to adopt and inplenent a conpliance program
whi ch satisfactorily nmeets the requirenents of this section, if a
penalty was previously inposed under subparagraph one of this paragraph
Wi thin the previous five years.

(e) A provider, including a Medicaid managed care provider, against
whom a nonetary penalty is inposed pursuant to paragraph (d) of this
subdi vi sion shall be entitled to notice and an opportunity to be heard,
including the right to request a hearing pursuant to section twenty-two
of this chapter

4. Providers that shall be subject to the provisions of this section
include, but are not |limted to:

(a) those subject to the provisions of articles twenty-ei ght and
thirty-six of the public health | aw

(b) those subject to the provisions of articles sixteen and thirty-one
of the nmental hygiene | aw,

(c) notwithstanding the provisions of section forty-four hundred
fourteen of the public health | aw, managed care providers, as defined in
section three hundred sixty-four-j of this title and includes managed
| ong-term care plans; and

(d) other providers of care, services and supplies under the nedical



assi stance program for which the medi cal assistance programis a
substantial portion of their business operations.

5. (a) The Medicaid i nspector general, in consultation with the
department of health, shall promul gate any regul ati ons necessary to
i npl ement this section.

(b) The Medicaid i nspector general shall accept prograns and processes
i mpl ement ed pursuant to section forty-four hundred fourteen of the
public health law as satisfying the obligations of this section and the
regul ati ons pronul gated t hereunder when such prograns and processes
i ncorporate the objectives contenplated by this section.

6. (a) If a person has received an over paynent under the mnedi cal
assi stance program the person shall:

(1) report and return the overpaynent to the departnent; and

(2) notify the Medicaid i nspector general in witing of the reason for
t he over paynent.

(b) An overpaynent shall be reported and returned under paragraph (a)
of this subdivision by the later of: (1) the date which is sixty days
after the date on which the overpaynent was identified; or (2) the date
any corresponding cost report is due, if applicable. A person has
identified an overpaynent when the person has or shoul d have through the
exerci se of reasonable diligence, determ ned that the person has
recei ved an overpaynent and quantified the anount of the overpaynent. A
person shoul d have determ ned that the person received an over paynent
and quantified the amount of the overpaynent if the person fails to
exerci se reasonable diligence and the person in fact received an
over payment .

(c) The deadline for returning overpaynents shall be tolled when the
fol |l owi ng occurs:

(1) the Medicaid inspector general acknow edges receipt of a
submi ssion to the Medicaid i nspector general's self-disclosure program
under subdivi sion seven of this section, and shall rermain tolled until
such time as a sel f-disclosure and conpliance agreenent, pursuant to
subdi vi si on seven of this section is fully executed, the person
wi t hdraws fromthe self-disclosure program the person repays the
over paynent and any interest due, or the person is renoved fromthe



sel f-di scl osure program by the Medicaid i nspector general; or

(2) in the absence of a finding of fraud a person may repay an
over paynment through installnment paynments as described in subdivision
seven of this section and shall remain tolled until such tinme as the
provi der repays the overpaynent and any interest due, the Medicaid
i nspector general rejects the installnment paynment schedul e requested by
the provider, or the provider fails to conply with the ternms of the
i nstal | nent paynent schedul e.

(d) Any overpaynent retained by a person after the deadline for
reporting and returning the overpaynent under paragraph (b) of this
subdi vi sion shall be subject to a nonetary penalty pursuant to
subdi vi sion four of section one hundred forty-five-b of this article.

(e) For purposes of this subdivision, "person" neans a provider of
services or supplies, managed care provider, as defined in paragraph (b)
of subdivision one of section three hundred sixty-four-j of this title
and i ncludes managed | ong-term care plans, and does not include
reci pients of the nedical assistance program

7. Self-disclosure program (a) Notw thstanding the provisions of any
other law to the contrary, there is hereby established a voluntary
sel f-di scl osure programto be adm ni stered by the Medicaid inspector
general, in consultation with the conm ssioner, for all persons
described in this section owi ng any overpaynent to the nedi cal
assi stance program

(b) For purposes of this subdivision, "person" neans any person
provi di ng services or receiving paynent under the nedi cal assistance
program a nanaged care provider as defined in paragraph (b) of
subdi vi si on one of section three hundred sixty-four-j of this title,

i ncl udi ng managed | ong-term care plans, and any subcontractors or
net wor k provi ders thereof.

(c) I'n order to be eligible to participate in the self-disclosure
program a person shall satisfy the foll ow ng conditions:

(1) the person is not currently under audit, investigation or review
by the Medicaid inspector general, unless the overpaynent and the
rel at ed conduct being disclosed does not relate to the Medicaid
i nspector general's audit, investigation or review,

(2) the person is disclosing an overpaynent and rel ated conduct that



the Medi caid inspector general has not determ ned, calcul ated,
researched or identified at the tinme of the disclosure;

(3) the overpaynent and related conduct is reported by the deadline
specified in subdivision six of this section; and

(4) the person is not currently a party to any crimnal investigation
bei ng conducted by the deputy attorney general for the Medicaid fraud
control unit or an agency of the United States governnment or any
political subdivision thereof.

(d) Notw t hstandi ng subdi vision three of section one hundred
forty-five-b of this article, the Medicaid i nspector general nay waive
i nterest on any overpaynent reported, returned, and expl ai ned by an
el igi ble person under this subdivision. Furthernore, an eligible
person's good faith participation in the self-disclosure program my be
considered as a mtigating factor in the determ nation of an
adm ni strative enforcenent action.

(e) To participate in the self-disclosure program an eligible person
shall apply by submtting a self-disclosure statenment in the form and
manner prescribed by the Medicaid i nspector general. The statenent shal
contain all the information required by the Medicaid i nspector general
to effectively adm nister the self-disclosure program

(f) (1) The eligible person shall pay the overpaynent anount
determ ned by the Medicaid i nspector general to the departnment within
fifteen days of the Medicaid i nspector general notifying the person of
t he amobunt due.

(2) I'n the event the Medicaid inspector general is satisfied that the
person cannot make i nmediate full paynment of the disclosed overpaynent,
the Medicaid inspector general may permt the person to repay the
over paynent and any interest due through install nment paynents. The
Medi cai d i nspector general may require a financial disclosure statenent
setting forth information concerning the person's current assets,
liabilities, earnings, and other financial information before entering
into an installnment paynent plan with the person.

(3) If the person and the overpaynent are eligible under the
sel f-di scl osure program the Medicaid inspector general shall be
authorized to enter into a self-disclosure and conpliance agreenment wth
t he person. The sel f-disclosure and conpliance agreenent shall be in a
formto be established by the Medicaid inspector general and include



such terns as the Medicaid inspector general shall require for the
repaynment of the person's disclosed overpaynent and enable and require
the person to conply with the requirenents of the nedical assistance
programin the future. The person shall execute the self-disclosure and
conpliance agreenent within fifteen days of receiving said agreenent
fromthe Medicaid i nspector general, or such other tinmeframe permtted
by the Medicaid inspector general, provided however, that such other
period is not less than fifteen days.

(4) If the person provides false material information or onmts
material information in his or her subm ssions to the Medicaid inspector
general, or attenpts to defeat or evade an overpaynent due pursuant to
the sel f-disclosure and conpliance agreenment executed under this
subdi vision, or fails to conply with the terns of the self-disclosure
and conpliance agreenent, or refuses to execute the self-disclosure and
conpliance agreenent in the tinefranmes specified under this section,
such agreenent shall be deened rescinded and the provider's
participation in the self-disclosure programtermn nated.

(5) A person agai nst whom a sel f-di scl osure and conpliance agreenent
is rescinded and participation in the self-disclosure programis
term nated pursuant to subparagraph four of this paragraph shall be
entitled to notice.

(g) The Medicaid inspector general, in consultation with the
commi ssi oner, nay pronul gate regul ations, issue forns and instructions,
and take any and all other actions necessary to inplenment the provisions
of the self-disclosure program established under this section to
maxi m ze public awareness and participation in such program



