§ 358-a. Dependent children in foster care. (1) Initiation of judicial
proceedi ng. (a) A social services official who accepts or proposes to
accept the custody and guardi anship of a child by nmeans of an instrunent
execut ed pursuant to the provisions of section three hundred ei ghty-four
of this chapter, or the care and custody of a child as a public charge
by nmeans of an instrument executed pursuant to the provisions of section
three hundred eighty-four-a of this chapter, shall determ ne whether
such child is likely to remain in the care of such official for a period
in excess of thirty consecutive days. If such official determ nes that
the child is likely to remain in care for a period in excess of thirty
consecuti ve days, such official shall petition the famly court judge of
the county or city in which the social services official has his or her
of fice, to approve such instrunent upon a deternmination that the
pl acement of the child is in the best interest of the child, that it
woul d be contrary to the welfare of the child to continue in his or her
own hone and, that where appropriate, reasonable efforts were made prior
to the placenment of the child into foster care to prevent or elimnate
the need for renoval of the child fromhis or her hone and that prior to
the initiation of the court proceeding required to be held by this
subdi vi si on, reasonable efforts were made to nake it possible for the
child to return safely hone. In the case of a child whose care and
cust ody have been transferred to a social services official by neans of
an instrument executed pursuant to the provisions of section three
hundred ei ghty-four-a of this chapter, approval of the instrument shal
only be made upon an additional determ nation that all of the
requi renents of such section have been satisfied.

* (b) The social services official shall initiate the proceedi ng by
filing the petition as soon as practicable, but in no event |ater than
thirty days followi ng renoval of the child fromthe hone provided,
however, that the court shall receive, hear and determ ne petitions
filed later than thirty days follow ng renoval of the child fromhis or
her hone, but state reinbursement shall not be available to the social
services district for care and mai ntenance provided to such child. The
soci al services official shall diligently pursue such proceedi ng. Were
the care and custody of a child as a public charge has been transferred
to a social services official by nmeans of an instrunment executed
pursuant to the provisions of section three hundred ei ghty-four-a of



this chapter for a period of thirty days or less for an indeterm nate
period which such official deens unlikely to exceed thirty days, and
thereafter such official determnes that such child will remain in his
or her care and custody for a period in excess of thirty days, such
official shall, as soon as practicable but in no event later than thirty
days followi ng such determi nation, execute with the child' s parent,
parents or guardian a new instrunment pursuant to the provision of
section three hundred eighty-four or three hundred eighty-four-a of this
chapter and shall file a petition in famly court, pursuant to this
section, for approval of such instrunent. In such cases involving a
soci al services official, expenditures for the care and nai nt enance of
such child fromthe date of the initial transfer of his care and custody
to the social services official shall be subject to state reinbursenent.

* NB Effective until June 30, 2027

* (b) The social services official shall initiate the proceedi ng by
filing the petition as soon as practicable, but in no event |ater than
thirty days followi ng renoval of the child fromthe hone provided,
however, that the court shall receive, hear and determ ne petitions
filed later than thirty days followi ng renoval of the child fromhis or
her hone, but state reinbursement to the social services district for
care and mai ntenance provided to such child shall be denied pursuant to
section one hundred fifty-three-d of this chapter. The social services
official shall diligently pursue such proceedi ng. Were the care and
custody of a child as a public charge has been transferred to a soci al
services official by neans of an instrunent executed pursuant to the
provi sions of section three hundred eighty-four-a of this chapter for a
period of thirty days or less for an indeterm nate period which such
official deens unlikely to exceed thirty days, and thereafter such
official determnes that such child will remain in his or her care and
custody for a period in excess of thirty days, such official shall, as
soon as practicable but in no event later than thirty days foll ow ng
such determ nation, execute with the child' s parent, parents or guardi an
a new i nstrunent pursuant to the provision of section three hundred
ei ghty-four or three hundred eighty-four-a of this chapter and shal
file a petition in famly court, pursuant to this section, for approval
of such instrunent. In such cases involving a social services official,
expenditures for the care and mai ntenance of such child fromthe date of



the initial transfer of his care and custody to the social services
official shall be subject to state rei nbursenment, notw thstanding the
provi sions of section one hundred fifty-three-d of this chapter.

* NB Effective June 30, 2027

(2) Contents of petition. (a) Any petition required or authorized
pursuant to subdivision one of this section shall allege whether the
parent, parents or guardi an executed the instrunent because the parent,
parents or guardi an woul d be unable to make adequate provision for the
care, mai ntenance and supervision of such child in his or their own
hone, and shall include facts supporting the petition. The petition
shall contain a notice in conspicuous print providing that if the child
remains in foster care for fifteen of the nbost recent twenty-two nonths,
the agency may be required by lawto file a petition to term nate
parental rights. The petition shall also set forth the nanes and | ast
known addresses of all persons required to be given notice of the
proceedi ng, pursuant to this section and section three hundred
eighty-four-c of this chapter, and there shall be shown by the petition
or by affidavit or other proof satisfactory to the court that there are
no persons other than those set forth in the petition who are entitled
to notice pursuant to the provisions of this section or of section three
hundred ei ghty-four-c of this chapter. The petition shall also set forth
the efforts which were nade, prior to the placenment of the child into
foster care, to prevent or elimnate the need for renoval of the child
fromhis or her home and the efforts which were nmade prior to the filing
of the petition to nake it possible for the child to return safely hone.
I f such efforts were not made, the petition shall set forth the reasons
why these efforts were not made. The petition shall request that,
pendi ng any hearing which nmay be required by the famly court judge, a
tenporary order be nade transferring the care and custody of the child
to the social services official in accordance with the provisions of
subdi vision three of this section. In the case of a child whose care and
cust ody have been transferred to a social services official by neans of
an instrument executed pursuant to section three hundred eighty-four-a
of this chapter, the petition shall also allege and there shall be shown
by affidavit or other proof satisfactory to the court that all the
requi renents of such section have been satisfied, including the results
of the investigation to locate relatives of the child, including any



non-respondent parent and all of the child' s grandparents. Such results
shal | include whether any rel ative who has been | ocated expressed an
interest in becomng a foster parent for the child or in seeking custody
or care of the child.

(b) The social services official who initiated the proceedi ng shal
file supplenmental information with the clerk of the court not later than
ten days prior to the date on which the proceeding is first heard by the
court. Such information shall include relevant portions, as determ ned
by the departnent, of the assessnment of the child and his famly
ci rcunst ances performed and mai ntai ned, and the famly's service plan if
avai |l abl e, pursuant to sections four hundred nine-e and four hundred
nine-f of this chapter. Copies of such supplenental infornmation need not
be served upon those persons entitled to notice of the proceeding and a
copy of the petition pursuant to subdivision four of this section.

(2-a) Continuing jurisdiction. (a) The court shall possess continuing
jurisdiction over the parties until the child is discharged from
pl acement and all orders regardi ng supervision, protection or services
have expired.

(b) The court, upon approving an instrunment under this section, shal
schedul e a pernmanency hearing pursuant to article ten-A of the famly
court act for a date certain not nore than eight nonths after the
pl acenment of the child into foster care. Such date certain shall be
i ncluded in the order approving the instrunent.

(c) (i) Subject to the provisions of subparagraph (ii) of this
par agraph, the court shall also maintain jurisdiction over a case for
t he purposes of hearing and deciding a notion brought by a former foster
care youth, as defined in article ten-B of the famly court act, or by a
young adult who left foster care upon or after attaining the age of
twenty-one, for contenpt pursuant to section seven hundred fifty-three
of the judiciary |aw against a social services district and/or soci al
services official, as defined by section two of this chapter. In
addition to any other defense, it shall be an affirmative defense to a
notion filed in accordance with this paragraph that conpliance with the
court order was not possible due solely to the youth's refusal to
consent to continuation of foster care placenent where such refusal is
docunented in a signed, notarized |letter executed by the youth after
consultation with their attorney for the child.



(ii) The court shall maintain jurisdiction over a notion described in
subpar agraph (i) of this paragraph if such notion is filed before the
former foster care youth or young adult attains the age of twenty-three.
The court's jurisdiction over any such notion shall continue until such
notion and any rel ated appeals are finally resol ved.

(iii) If the youth is eligible to return to foster care pursuant to
the provisions of article ten-B of the fami |y court act, upon the
consent of the youth, the court may convert a notion brought under this
paragraph to a notion to return the youth to foster care.

(3) Disposition of petition. (a) If the court is satisfied that the
parent, parents or guardi an executed such instrunent know ngly and
voluntarily and because he or she woul d be unable to make adequate
provi sion for the care, nmintenance and supervision of such child in his
or her home, and that the requirenents of section three hundred
eighty-four-a of this chapter, if applicable, have been satisfied and
that where appropriate, reasonable efforts were nmade prior to the
pl acenment of the child into foster care to prevent or elinmnate the need
for renoval of the child fromhis or her honme and that prior to the
initiation of the court proceeding required to be held by subdivision
one of this section, reasonable efforts were nade to nmake it possible
for the child to return safely to his or her honme, the court may find
and determ ne that the best interests and welfare of the child would be
pronmoted by renoval of the child from such honme, and that it woul d be
contrary to the welfare of such child for the child to continue in such
hone, and the court shall thereupon grant the petition and approve such
i nstrunment and the transfer of the custody and guardi anship or care and
custody of such child to such social services official in accordance
therewith. If the court determ nes that, where appropriate, reasonable
efforts were made prior to the placenent of the child into foster care
to prevent or elimnate the need for renoval of the child fromhis or
her home, that prior to the initiation of the court proceeding
reasonabl e efforts were nade to nmake it possible for the child to return
safely to his or her hone, or that it would be contrary to the best
interests of the child to continue in the hone, or that reasonable
efforts to prevent or elinmnate the need for renoval of the child from
t he hone were not made but that the |ack of such efforts was appropriate
under the circunstances, the court order shall include such findings.



Approval of such instrument in a proceeding pursuant to this section
shall not constitute a remand or commitnent pursuant to this chapter and
shall not preclude challenge in any other proceeding to the validity of
the instrunent. |If the permanency plan for the child is adoption,
guar di anshi p, permanent placenment with a fit and willing relative or
anot her pl anned pernmanent |iving arrangenment other than reunification
with the parent or parents of the child, the court nust consider and
determne in its order whether reasonable efforts are being nade to nake
and finalize such alternate permanent placenent.

(b) For the purpose of this section, reasonable efforts to prevent or
elimnate the need for renoving the child fromthe home of the child or
to make it possible for the child to return safely to the honme of the
child shall not be required where the court determ nes that:

(1) the parent of such child has subjected the child to aggravated
circunstances, as defined in subdivision twelve of this section;

(2) the parent of such child has been convicted of (i) nmurder in the
first degree as defined in section 125.27 or nmurder in the second degree
as defined in section 125.25 of the penal |aw and the victi mwas anot her
child of the parent; or (ii) manslaughter in the first degree as defined
in section 125.20 or mansl aughter in the second degree as defined in
section 125.15 of the penal law and the victi mwas another child of the
parent, provided, however, that the parent nust have acted voluntarily
in commtting such crineg;

(3) the parent of such child has been convicted of an attenpt to
commt any of the foregoing crimes, and the victimor intended victim
was the child or another child of the parent; or has been convicted of
crimnal solicitation as defined in article one hundred, conspiracy as
defined in article one hundred five or crimnal facilitation as defined
in article one hundred fifteen of the penal |aw for conspiring,
soliciting or facilitating any of the foregoing crines, and the victim
or intended victimwas the child or another child of the parent;

(4) the parent of such child has been convicted of assault in the
second degree as defined in section 120.05, assault in the first degree
as defined in section 120.10 or aggravated assault upon a person | ess
t han el even years old as defined in section 120.12 of the penal |aw, and
t he conm ssion of one of the foregoing crinmes resulted in serious
physical injury to the child or another child of the parent;



(5) the parent of such child has been convicted in any other
jurisdiction of an offense which includes all of the essential elenents
of any crine specified in subparagraph two, three or four of this
par agraph, and the victimof such offense was the child or another child
of the parent; or

(6) the parental rights of the parent to a sibling of such child have
been involuntarily term nated;
unl ess the court determ nes that providing reasonable efforts would be
in the best interests of the child, not contrary to the health and
safety of the child, and would likely result in the reunification of the
parent and the child in the foreseeable future. The court shall state
such findings in its order.

If the court determ nes that reasonable efforts are not required
because of one of the grounds set forth above, a permanency hearing
shall be held within thirty days of the finding of the court that such
efforts are not required. Such hearing shall be conducted pursuant to
section one thousand ei ghty-nine of the famly court act. The | ocal
soci al services official shall thereafter make reasonable efforts to
place the child in a tinmely manner and to conpl ete whatever steps are
necessary to finalize the pernmanent placenent of the child as set forth
in the permanency plan approved by the court. If reasonable efforts are
determ ned by the court not to be required because of one of the grounds
set forth in this paragraph, the | ocal social services official may file
a petition for termnation of parental rights of the parent in
accordance with section three hundred eighty-four-b of this chapter.

(c) For the purpose of this section, in determ ning reasonable efforts
to be nade with respect to a child, and in naking such reasonabl e
efforts, the child s health and safety shall be the paranount concern.

(d) For the purpose of this section, a sibling shall include a
hal f - si bl i ng.

(e) The order granting the petition of a social services official and
approving an instrunent executed pursuant to section three hundred
eighty-four-a of this chapter may include conditions, where appropriate
and specified by the judge, requiring the inplenentation of a specific
pl an of action by the social services official to exercise diligent
efforts toward the discharge of the child fromcare, either to his own



famly or to an adoptive home; provided, however, that such plan shal
not include the provision of any service or assistance to the child and
his or her famly which is not authorized or required to be nade
avai |l abl e pursuant to the conprehensive annual services program pl an
then in effect. An order of placenent shall include, at the |east:

(i) a description of the visitation plan;

(ii) a direction that the respondent or respondents shall be notified
of the planning conference or conferences to be held pursuant to
subdi vi sion three of section four hundred nine-e of this chapter, of
their right to attend the conference, and of their right to have counsel
or other representative or conpanion with them

A copy of the court's order and the service plan shall be given to the
respondent. The order shall also contain a notice that if the child
remains in foster care for nore than fifteen of the nbst recent
twenty-two nonths, the agency nay be required by lawto file a petition
to term nate parental rights.

Not hing i n such order shall preclude either party to the instrunent
fromexercising its rights under this section or under any other
provision of lawrelating to the return of the care and custody of the
child by the social services official to the parent, parents or
guardi an. Violation of such on order shall be subject to punishnent
pursuant to section seven hundred fifty-three of the judiciary | aw.

(f) For a child who has attained the age of fourteen, if the court
grants the petition and approves an instrument executed pursuant to
section three hundred eighty-four or three hundred eighty-four-a of this
chapter and the transfer of custody and guardi anship or care and custody
of the child to a local social services official the court shal
determine in its order the services and assi stance needed to assist the
child in | earning independent living skills.

(g) (i) In any case in which an order has been issued pursuant to this
section approving a foster care placenent instrunment, the social
services official or authorized agency charged with custody or care of
the child shall report the initial placenment and any antici pated change
in placenment to the court and the attorneys for the parties, including
the attorney for the child, forthwith, but not |ater than one business



day followi ng either the decision to make the initial placenment or to
change the placenent or the actual date the initial placenment or

pl acenment change occurred, whichever is sooner. Such notice shal
indicate the date that the placenent change is anticipated to occur or
the date the placenment change occurred, as applicable. Provided,
however, if such notice lists an anticipated date for the initial

pl acenment or placenent change, the | ocal social services district or
aut hori zed agency shall subsequently notify the court and attorneys for
the parties, including the attorney for the child, of the date the

pl acement or placenent change occurred; such notice shall occur no |later
t han one busi ness day follow ng the placenent or placenent change.

(ii) When a child whose | egal custody was transferred to the
commi ssi oner of a local social services district in accordance with this
section resides in a qualified residential treatnent program as defined
in section four hundred nine-h of this chapter, and where such child's
initial placenent or change in placenent in such program conmenced on or
after Septenber twenty-ninth, two thousand twenty-one, upon receipt of
notice required pursuant to subparagraph (i) of this paragraph and
noti on of the |ocal social services district, the court shall schedule a
court review to nake an assessnent and determ nation of such placenent
i n accordance with section three hundred ninety-three of this chapter.
Not wi t hst andi ng any other provision of law to the contrary, such court
review shall occur no |ater than sixty days fromthe date the placenent
of the child in the qualified residential treatnent program conmenced.

(4) Notice. (a) Upon the filing of a petition pursuant to this
section, the famly court judge shall direct that service of a notice of
the proceeding and a copy of the petition shall be made upon such
persons and in such nanner as the judge may direct. If the instrunent
executed by the parent, parents or guardian of a child consents to the
jurisdiction of the fam |y court over such proceedi ng, and wai ves
service of the petition and notice of proceeding, then the famly court
judge may, in his discretion, dispense with service upon the consenting
parent, parents or guardian, provided, however, that a waiver of service
of process and notice of the proceeding by a parent or guardi an who has
transferred the care and custody of a child to an authorized agency,
pursuant to section three hundred eighty-four-a of this chapter, shal
be null and void and shall not be given effect by the court. Notice to



any parent, parents or guardi an who has not executed the instrunent
shal | be required.

(b) I'n the event the famly court judge determ nes that service by
publication is necessary and orders service by publication, service
shall be made in accordance with the provisions of rule three hundred
si xteen of the civil practice |law and rul es, provided, however, that a
single publication of the sumons or other process with a notice as
specified herein in only one newspaper designated in the order shall be
sufficient. In no event shall the whole petition be published. The
petition shall be delivered to the person sunmoned at the first court
appear ance pursuant to section one hundred fifty-four-a of the famly
court act. The notice to be published with the sunmons or other process
shall state the date, tinme, place and purpose of the proceedi ng.

(i) I'f the petitionis initiated to transfer custody and guardi anship
of a child by an instrunent executed pursuant to the provisions of
section three hundred eighty-four of this chapter, the notice to be
publ i shed shall also state that failure to appear may result, wthout
further notice, in the transfer of custody and guardi anship of the child
to a social services official in this proceeding.

(ii) If the petitionis initiated to transfer care and custody of a
child by an instrument executed pursuant to the provisions of section
three hundred eighty-four-a of this chapter, the notice to be published
shall also state that failure to appear nmay result, wthout further
notice, in the transfer of care and custody of the child to a soci al
services official in this proceeding.

(5) Hearing and wai ver. The instrunment may include a consent by the
parent, parents or guardian to waiver of any hearing and that a
determ nation nay be nade by the famly court judge based sol ely upon
the petition, and other papers and affidavits, if any, submtted to the
famly court judge, provided, however, that a waiver of hearing by a
parent or guardi an who has transferred the care and custody of a child
to an aut horized agency, pursuant to section three hundred ei ghty-four-a
of this chapter, shall be effective only if such waiver was executed in
an instrument separate fromthat transferring the child s care and
custody. In any case where an effective waiver has been executed, the
famly court judge nay di spense with a hearing, approve the instrunent
and the transfer of the custody and guardi anship or care and custody of



the child to the social services official and nake the requisite
findings and determ nations provided for in subdivision three of this
section, if it appears to the satisfaction of the fam |y court judge
that the allegations in the petition are established sufficiently to
warrant the famly court judge to grant such petition, to make such
findings and determ nation, and to issue such order.

In any case where a hearing is required, the famly court judge, if
the hol ding of an inmediate hearing on notice is inpractical, my
forthwith, upon the basis of the instrunent and the allegations of the
petition, make a tenporary finding that the parent, parents, or guardi an
of the child are unable to nake adequate provision for the care,
mai nt enance and supervi sion of such child in the child s own honme and
that the best interest and welfare of the child will be pronoted by the
renoval of such child from such honme and thereupon, the famly court
judge shall make a tenporary order transferring the care and custody of
such child to the social services official, and shall set the matter
down for hearing on the first feasible date.

(6) Representation. In any case where a hearing is directed by the
famly court judge, he or she shall, pursuant to section two hundred
forty-nine of the famly court act, appoint an attorney to represent the
child, who shall be admitted to practice lawin the state of New York.

(7) Return of child. If an instrunment provides for the return of the
care and custody of a child by the |local social services official to the
parent, parents or guardi an upon any terns and conditions or at any
time, the local social services official shall conply with such terns of
such instrunment w thout further court order. Every order approving an
i nstrument providing for the transfer of the care and custody of a child
to a local social services official shall be served upon the parent,
parents or guardi an who executed such instrunent in such manner as the
famly court judge nay provide in such order, together with a notice of
the ternms and conditions under which the care and custody of such child
may be returned to the parent, parents or guardian. If an instrunent
provides for the return of the care and custody of a child by the | ocal
social services official to the parent, parents or guardi an w t hout
fixing a definite date for such return, or if the |ocal social services
official shall fail to return a child to the care and custody of the



child s parent, parents or guardian in accordance with the terns of the
i nstrunment, the parent, parents or guardi an nay seek such care and
custody by notion for return of such child and order to show cause in
such proceeding or by wit of habeas corpus in the suprene court.

Not hing in this subdivision shall limt the requirenent for a permanency
hearing pursuant to article ten-A of the famly court act.

(8) Appeal able orders. Any order of a fam |y court denying any
petition of a |local social services official filed pursuant to this
section, or any order of a famly court granting or denying any notion
filed by a parent, parents or guardian for return of a child pursuant to
this section, shall be deened an order of disposition appeal able
pursuant to article eleven of the famly court act.

(9) Duty of social services official. In the event that a famly court
judge denies a petition of a social services official for approval of an
i nstrument, upon a finding that the welfare of the child would not be
pronoted by foster care, such social services official shall not accept
or retain the care and custody as a public charge or custody and
guar di anshi p of such child, provided, however, that the denial by a
famly court judge of a petition of a social services official filed
pursuant to this section shall not Iimt or affect the duty of such
social services official to take such other action or offer such
services as are authorized by law to pronote the wel fare and best
interests of the child.

(10) Visitation rights; non-custodial parents and grandparents. (a)
Where a social services official incorporates in an instrument
visitation rights set forth in an order, judgnent or agreenent as
described in paragraph (d) of subdivision two of section three hundred
eighty-four-a of this chapter, such official shall make inquiry of the
state central register of child abuse and nmaltreatnent to determ ne
whet her or not the person having such visitation rights is a subject or
anot her person naned in an indicated report of child abuse or
mal treatment, as such ternms are defined in section four hundred twel ve
of this chapter, and shall further ascertain, to the extent practicabl e,
whet her or not such person is a respondent in a proceeding under article
ten of the famly court act whereby the respondent has been alleged or
adj udi cated to have abused or negl ected such child.

(b) Where a social services official or the attorney for the child



opposes incorporation of an order, judgnment or agreenent conferring
visitation rights as provided for in paragraph (e) of subdivision two of
section three hundred eighty-four-a of this chapter, the social services
official or attorney for the child shall apply for an order determ ning
that the provisions of such order, judgnent or agreenent should not be

i ncorporated into the instrunment executed pursuant to such section. Such
order shall be granted upon a finding, based on conpetent, relevant and
mat eri al evidence, that the child s life or health woul d be endangered
by incorporation and enforcenent of visitation rights as described in
such order, judgnent or agreement. Ot herw se, the court shall deny such
appl i cation.

(c) Where visitation rights pursuant to an order, judgnment or
agreenent are incorporated in an instrunent, the parties may agree to an
alternative schedule of visitation equivalent to and consistent with the
original or nodified visitation order, judgnent, or agreement where such
alternative schedule reflects changed circunstances of the parties and
is consistent with the best interests of the child. In the absence of
such an agreenent between the parties, the court may, in its discretion,
upon application of any party or the child s attorney, order an
alternative schedule of visitation, as described herein, where it
determ nes that such schedule is necessary to facilitate visitation and
to protect the best interests of the child.

(d) The order providing an alternative schedule of visitation shal
remain in effect for the length of the placenent of the child as
provided for in such instrunent unless such order is subsequently
nodi fied by the court for good cause shown. \Wienever the court nakes an
order denying or nodifying visitation rights pursuant to this
subdi vi sion, the instrunment described in section three hundred
ei ghty-four-a of this chapter shall be deemed anended accordingly.

(11) Siblings, placenent and visitation. (a) In review ng any petition
brought under this section, the court shall inquire if the social
services official has arranged for the placenment of the child who is the
subj ect of the petition with any m nor siblings or half-siblings who are
placed in care or, if such children have not been pl aced together,
whet her such official has arranged for regular visitation and ot her
forms of regular conmunicati on between such child and such siblings.

(b) I'f the court determ nes that the subject child has not been pl aced



with his or her mnor siblings or half-siblings who are in care, or that
regul ar visitation and other forms of regular conmuni cati on between the
subject child and his or her mnor siblings or half-siblings has not
been provided or arranged for, the court may direct such official to
provi de or arrange for such placenent or regular visitation and

comuni cati on where the court finds that such placenment or visitation
and comrunication is in the child' s and his or her siblings' or

hal f-si blings' best interests. Placenent or regular visitation and
comuni cation with siblings or half-siblings shall be presunptively in
the child s and his or her siblings' or half-siblings' best interests
unl ess such placenment or visitation and conmuni cati on woul d be contrary
to the child s or his or her siblings' or half-siblings' health, safety
or welfare, or the |lack of geographic proximty precludes or prevents
visitation.

(c) If achild placed in foster care pursuant to this section is not
pl aced together or afforded regular comrunication with his or her
siblings, the child, through his or her attorney or through a parent on
his or her behalf, may nove for an order regardi ng pl acenment or
comuni cation. The notion shall be served upon: (i) the parent or
parents in the proceeding under this section; (ii) the |ocal social
services official having the care of the child; (iii) other persons
havi ng care, custody and control of the child, if any; (iv) the parents
or other persons having care, custody and control of the siblings to be
visited or with whom contact is sought; (v) such sibling hinself or
herself if ten years of age or older; and (vi) such sibling s attorney,
i f any. Upon receipt of a notion filed under this paragraph the court
shall determ ne, after giving notice and an opportunity to be heard to
t he persons served, whether visitation and contact would be in the best
interests of the child and his or her siblings. The court may order that
the child be placed together with or have regul ar conmunication with his
or her siblings if the court deternmines it to be in the best interests
of the child and his or her siblings.

(d) For purposes of this section, "siblings" shall include
hal f-si bli ngs and those who woul d be deened siblings or half-siblings
but for the surrender, term nation of parental rights or death of a
parent .

(12) For the purposes of this section, aggravated circunstances neans



where a child has been either severely or repeatedly abused, as defined
i n subdi vi sion eight of section three hundred eighty-four-b of this
chapter; or where a child has subsequently been found to be an abused
child, as defined in paragraph (i) or (iii) of subdivision (e) of
section one thousand twelve of the famly court act, within five years
after return honme follow ng placenent in foster care as a result of
bei ng found to be a neglected child, as defined in subdivision (f) of
section one thousand twelve of the famly court act, provided that the
respondent or respondents in each of the foregoing proceedi ngs was the
same; or where the court finds by clear and convincing evidence that the
parent of a child in foster care has refused and has failed conpletely,
over a period of at |least six nonths fromthe date of renoval, to engage
in services necessary to elimnate the risk of abuse or neglect if
returned to the parent, and has failed to secure services on his or her
own or otherw se adequately prepare for the return honme and, after being
i nformed by the court that such an admi ssion could elimnate the

requi renent that the |ocal departnent of social services provide
reunification services to the parent, the parent has stated in court
under oath that he or she intends to continue to refuse such necessary
services and is unwilling to secure such services independently or

ot herwi se prepare for the child' s return hone; provided, however, that

if the court finds that adequate justification exists for the failure to
engage in or secure such services, including but not limted to a | ack
of child care, a lack of transportation, and an inability to attend
services that conflict with the parent's work schedul e, such failure
shall not constitute an aggravated circunstance; or where a court has
determned a child five days old or younger was abandoned by a parent
with an intent to wholly abandon such child and with the intent that the
child be safe from physical injury and cared for in an appropriate
manner .



