8§ 145-b. Fal se statenents; actions for treble damages. 1. (a) It shal
be unl awful for any person, firmor corporation knowi ngly by neans of a
fal se statenent or representation, or by deliberate conceal nent of any
material fact, or other fraudul ent schene or device, on behal f of
hinsel f or others, to attenpt to obtain or to obtain paynment from public
funds for services or supplies furnished or purportedly furnished
pursuant to this chapter

(b) For purposes of this section, "statenent or representation”

i ncludes, but is not limted to: a claimfor paynment nade to the state,
a political subdivision of the state, or an entity perform ng services
under contract to the state or a political subdivision of the state; an
acknow edgnent, certification, claim ratification or report of data

whi ch serves as the basis for a claimor a rate of paynent, financi al

i nformati on whether in a cost report or otherw se, health care services
avail abl e or rendered, and the qualifications of a person that is or has
rendered health care services.

(c) For purposes of this section, a person, firmor corporation has
attenpted to obtain or has obtai ned public funds when any portion of the
funds from whi ch paynent was attenpted or obtained are public funds, or
any public funds are used to reinburse or nmake prospective paynent to an
entity fromwhich paynent was attenpted or obtained.

2. For any violation of subdivision one, the |ocal social services
district or the state shall have a right to recover civil damages equal
to three tinmes the anmount by which any figure is falsely overstated or
in the case of non-nonetary fal se statenments or representations, three
times the anmount of damages which the state, political subdivision of
the state, or entity perform ng services under contract to the state or
political subdivision of the state sustain as a result of the violation
or five thousand dollars, whichever is greater. Notw thstanding part C
of chapter fifty-eight of the laws of two thousand five: (a) For civil
darmages col l ected by a | ocal social services district, relating to the
nmedi cal assistance program pursuant to a judgnment under this
subdi vi si on, such anounts shall be apportioned between the |ocal social
services district and the state. If the violation occurred: (i) prior to
January first, two thousand six, the ampunt apportioned to the | ocal
social services district shall be the | ocal share percentage in effect



i medi ately prior to such date as certified by the division of budget,
or (ii) after January first, two thousand six, the anpunt apportioned to
the | ocal social services district shall be based on a rei nbursenent
schedul e, created by the office of Medicaid i nspector general, in effect
at the time the violation occurred; provided that, if there is no
schedule in effect at the time the violation occurred, the schedule to
be used shall be the first schedul e adopted pursuant to this
subdi vi si on. Such schedul e shall provide for reinbursenent to a | ocal
soci al services district in an anount between ten and fifteen percent of
the gross anmount collected. Such schedul e shall be set on a county by
county basis and shall be periodically reviewed and updated as
necessary; provided, however, that any such updated schedul e shall not
be | ess than ten percent nor greater than fifteen percent of the gross
anount collected; and (b) For civil danages collected by the state
relating to the nedi cal assistance program pursuant to a judgment under
this subdivision, the |ocal social services district shall be entitled
to conpensation up to fifteen percent of the gross anount collected for
such participation, including but not limted to identification,

i nvestigation or devel opnent of a case, conmensurate with its |evel of
effort or val ue added as determ ned by the Medicaid i nspector general.

3. If any provider or supplier of services in the program of nedical
assistance is required to refund or repay all or part of any paynent
recei ved by said provider or supplier under the provisions of this
chapter and title XIX of the federal social security act, said refund or
repaynent shall bear interest fromthe date the paynent was made to said
provi der or supplier to the date of said refund or repaynent. Interest
shall be at the maximumlegal rate in effect on the date the paynent was
made to said provider or supplier

4. (a) The Medicaid inspector general, in consultation with the
departnment of health, may require the paynent of a nonetary penalty as
restitution to the medi cal assistance program by any person who fails to
conply with the standards of the medical assistance program or standards
of generally accepted nedical practice in a substantial nunber of cases
or grossly and flagrantly violated such standards and:

(i) receives, or causes to be received by another person, paynment from



t he nedi cal assi stance program when such person knew, or had reason to
know, that:

(A) the paynent involved the providing or ordering of care, services
or supplies that were nedically inproper, unnecessary or in excess of
t he docunented nedi cal needs of the person to whomthey were furnished;

(B) the care, services or supplies were not provided as cl ai ned;

(C the person who ordered, prescribed, or furnished the care,
services or supplies which were nedically inproper, unnecessary or in
excess of the docunmented nedical need of the person to whomthey were
furni shed was suspended or excluded fromthe nmedi cal assistance program
at the time the care, services or supplies were furnished; or

(D) the services or supplies for which paynent was received were not,
in fact, provided; or

(ii) such person fails to grant tinely access to facilities and
records, upon reasonable notice, to the Medicaid inspector general, the
Medi caid fraud control unit of the attorney general's office, or the
departnment of health for the purpose of audits, investigations, reviews,
or other statutory functions. For purposes of this subparagraph,
"reasonabl e notice" nmeans a witten request made by a properly
identified agent of the Medicaid i nspector general, the Medicaid fraud
control unit of the attorney general's office, or the departnent of
health either, during hours that the individual or entity is open for
busi ness, or nailed to the individual or entity to an address on file
with the departnent of health or | ast known address. The request shal
include a statenent of the authority for the request, the definition of
"reasonabl e notice", and the penalties for failure to conply;

(iii) such person knew or should have known that an overpaynent has
been identified and does not report, return and explain the overpaynent
in accordance with subdivision six of section three hundred
sixty-three-d of this article;

(iv) such person arranges or contracts, by enpl oynent, agreenent, or
otherwise, with an individual or entity that the person knows or shoul d
know i s suspended or excluded fromthe nmedi cal assistance program at the
ti me such arrangenent or contract regarding activities related to the
nmedi cal assistance programis made;

(v) such person had an obligation to identify, claim and pay a bonus
under subdivision three of section three hundred sixty-seven-w of this



article and such person failed to identify, claimand pay such bonus.

(vi) For purposes of this paragraph, "person"” as used in subparagraph
(i) of this paragraph does not include recipients of the medical
assi stance program and "person" as used in subparagraphs (ii), (iii)
and (iv) of this paragraph, is as defined in paragraph (e) of
subdi vi sion six of section three hundred sixty-three-d of this article;
and "person" as used in subparagraph (v) of this paragraph includes
enpl oyers as defined in section three hundred sixty-seven-w of this
article.

(b) I'n determ ning the anmobunt of any nonetary penalty to be inposed,

t he Medicaid inspector general, in consultation with the departnent of
health, shall take into consideration the follow ng:

(i) the nunber and total value of the clains for paynent fromthe
nmedi cal assi stance program which were the underlying basis of the
determ nation to inpose a nonetary penalty;

(ii) the effect, if any, on the quality of nedical care provided to
reci pients of nedical assistance as a result of the acts of the person;

(iii) the degree of culpability of the person in conmtting the
proscribed actions and any mtigating circunstances;

(iv) any prior violations commtted by the person relating to the
medi cal assi stance program Medicare or other social services prograns
which resulted in either a crimnal or admnistrative sanction, penalty,
or recoupnent; and

(v) any other facts relating to the nature and seriousness of the
vi ol ations including any excul patory facts.

(c) (i) For subparagraphs (i), (iii), and (iv) of paragraph (a) of
this subdivision, in no event shall the nonetary penalty inposed exceed
ten thousand dollars for each itemor service which was the subject of
the determ nation herein, except that where a penalty under this section
has been i nposed on a person within the previous five years, such
penalty shall not exceed thirty thousand dollars for each item or
service which was the subject of the determ nation herein.

(ii) For subparagraph (ii) of paragraph (a) of this subdivision, in no
event shall the nonetary penalty exceed fifteen thousand dollars for
each day of the failure described in such subparagraph.

(iii) For subparagraph (v) of paragraph (a) of this subdivision, a
nonetary penalty shall be inposed for conduct described in subparagraphs



(i), (ii) and (iii) of paragraph (a) of subdivision five of section
three hundred si xty-seven-w of this article and shall not exceed one

t housand dollars per failure to identify, claimand pay a bonus for each
enpl oyee.

(d) Anpunts collected pursuant to this subdivision shall be
apportioned between the |ocal social services district and the state in
accordance with the regul ati ons of the departnent of health.

(e) For the purposes of this subdivision, "gross and fl agrant
viol ation" shall nean conduct which has an adverse effect on the fiscal
integrity of the medical assistance program and:

(i) which substantially inpairs the delivery of high quality nedical
care, services, or supplies; or

(ii) which substantially inpairs the oversight and adm ni stration of
t he program

(f) A person agai nst whom a nonetary penalty is inposed pursuant to
this subdivision shall be entitled to notice and an opportunity to be
heard, including the right to request a hearing pursuant to section
twenty-two of this chapter

5. When in the course of conducting an investigation relating to the
i nvestigation relating to the medi cal assistance program a |ocal social
services district deduces that a provider may have committed crimna
fraud, it shall refer the case to the office of Medicaid inspector
general along with appropriate supporting information. The office shal
pronptly review the case and, if deened appropriate, refer the case
pursuant to subdivi sion seven of section thirty-two of the public health
law. |f the deputy attorney general for Medicaid fraud control accepts a
referral fromthe office of Medicaid i nspector general that was
identified, investigated or devel oped by a | ocal social services
district, and the state collects damages, the participating |ocal social
services district shall be entitled to conpensation up to fifteen
percent of the gross anount collected for such participation
comensurate with its level of effort or value added as determ ned by
the deputy attorney general for Medicaid fraud control. If the office of
Medi cai d i nspector general determines that it is not appropriate for
referral in accordance with subdivision seven of section thirty-two of
the public health law the office of Medicaid i nspector general shal



further investigate the case, with notice to the participating |ocal
social services district, or return the case to the participating soci al
services district, which nay resunme its investigation of the provider.



