CHAPTER 953

AN ACT in relation to surrogate's court practice and procedure

The People of the State of New York,

governing, generally, the procedure in the surrogates

courts

of the state of New York and before the judges thereof,

constituting chapter fifty-nine-a of the consolidated | aws
Becane a | aw August 2, 1966, with the approval of the Governor

Passed by a majority vote, three-fifths being present
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8 101. Short title; how cited

This act shall be known as the surrogate's court procedure act and nmay
be cited as "SCPA". A provision of this act may be cited by its nunber
wi t hout being preceded either by the word "section" or the synbol "§".
Ref erence to an article or section without reference to another |aw
shall be deened to refer to an article or section of this act.

8§ 102. Application of CPLR and other |aws

The CPLR and other |aws applicable to practice and procedure apply in
the surrogate's court except where other procedure is provided by this
act .
§ 103. Definitions

When used in this act, unless otherwi se required by the context, or

unl ess a contrary intent is expressly declared in the provision to be
construed, the words, phrases or clauses hereafter shall be construed as



foll ows:

1. Acknow edged. Acknow edged or proved in the sane manner as a deed
is required to be acknow edged or proved and authenticated to be
recorded in that county, except that when executed within the state, no
certificate of the county clerk shall be required.

2. Administrator. Any person to whomletters of adm nistration have
been i ssued.

3. Administrator c¢c. t. a. Any person to whom |l etters of adm nistration
with the will annexed have been issued.

4. Administrator d. b. n. Any person to whomletters of admnistration
have been i ssued as a successor to an admi ni strator.

5. Ancillary adm nistrator. Any person to whomancillary letters of
adm ni strati on have been issued.

6. Ancillary executor or administrator c. t. a. Any person to whom
ancillary letters testanentary or ancillary letters of adm nistration c.
t. a. have been issued.

7. Ancillary guardian. Any person to whomancillary letters of
guar di anshi p, whether of the person, property, or both, of an infant
have been i ssued.

8. Beneficiary. Any person entitled to any part or all of an estate.

9. Bequest or |egacy. A transfer of personal property by wll.

9-a. Corporate trustee. Any trust conpany, any bank authorized to
exerci se fiduciary powers and any national bank having a principal,
branch or trust office in this state and duly authorized to exercise

fiduciary powers.

10. Court. The surrogate's court, including any judge or surrogate



assigned, elected or appointed to serve as judge of the court.

11. Creditor. Any person having a clai magai nst a decedent or an
estate.

12. Devise. Wien used as a noun, a transfer of real property by will.
When used as a verb, to transfer real property by wll.

13. Devi see. Any person to whomreal property is transferred by will.

14. Distributee. Any person entitled to take or share in the property
of a decedent under the statutes governing descent and distribution.

15. Domicile. A fixed, pernmanent and principal honme to which a person
wherever tenporarily |l ocated always intends to return.

16. Domiciliary. A person whose domicile is within the state of New
Yor k.

17. Donee of a power during mnority. Any person granted or deened to
have the power during mnority to manage property vested in an infant.

18. Eligible to receive letters. Not disqualified on any of the
grounds described in 707.

19. Estate. Al of the property of a decedent, trust, absentee,
i nternee or person for whom a guardi an has been appointed as originally
constituted, and as it fromtine to tine exists during adm nistration.

20. Executor. Any person to whomletters testanmentary have been
I ssued.

21. Fiduciary. An administrator, admnistrator c.t.a., admnistrator
d.b.n., ancillary admnistrator, ancillary admnistrator c.t.a.,
ancillary executor, ancillary guardian, executor, guardian, prelimnary
executor, tenporary adm nistrator, testamentary trustee, to any of whom
| etters have been issued, and al so the donee of a power during mnority



and a voluntary administrator and a public adm nistrator acting as
adm ni strator or a public adm nistrator or county treasurer to whom
| etters have been issued, and a lifetime trustee.

22. Funeral expense. Includes reasonabl e expense of a funeral,
suitabl e church or other services as an integral part thereof, expense
of internment or other disposition of the body, a burial |ot and suitable
nonunent al work thereon and a reasonabl e expenditure for perpetual care
of a burial lot of the decedent. For the purpose of subdivision one of
section eighteen hundred el even of this act, funeral expense shall also
i ncl ude burial expenses awarded pursuant to article twenty-two of the
executive | aw.

23. Gantor. The creator of a lifetinme trust.

24. CQuardi an. Any person to whom |l etters of guardi anship have been
i ssued by a court of this state, pursuant to this act, the famly court
act or article 81 of the nental hygiene | aw.

25. I ncapacitated person. Any person who for any cause is incapable
adequately to protect his or her rights, including a person for whom a
guardi an has been appoi nted pursuant to article 81 of the nental hygi ene
| aw.

26. I nconpetent. Any person judicially declared i nconpetent to manage
his affairs.

26-a. Individual trustee. Any trustee who is not a corporate trustee.

27. Infant. Any person under the age of eighteen years; provided,
however, that for purposes of appointnent of a guardian of an infant,
the terminfant also shall include a person who is under the age of
twenty-one years who consents to the appointnment of a guardian after the
age of eighteen. It is further provided that such definition shall not
be applicable to any provision relating to the New York Uniform
Transfers to Mnors Act, nor to section 1716 of this act.



28. Intestate. A person who dies without leaving a valid will. Were
it is used with respect to particular property, a person who dies
wi t hout effectively disposing of that property by will. Wen used as an
adj ective, to property not effectively disposed of by will.

29. Judicial settlenment. A proceedi ng whereby the account of a
fiduciary is settled and adjudi cated by decree of the court.

30. Legal life tenant. Any person entitled for his Iife or for the
life of another to the possession and use of real or personal property.

31. Lifetine trust. An express trust, including all anmendnents
thereto, created during the grantor's lifetinme other than a trust for
the benefit of creditors, a resulting or constructive trust, a business
trust where certificates of beneficial interest are issued to the
beneficiary, an investnent trust, voting trust, a security instrunent
such as a deed of trust and a nortgage, a trust created by the judgnent
or decree of a court, a liquidation or reorganization trust, a trust for
t he sol e purpose of paying dividends, interest, interest coupons,
sal ari es, wages, pensions or profits, instruments wherein persons are
nmere nom nees for others, or a trust created in deposits in any banki ng
institution or savings and | oan institution.

32. Lifetine trustee. A trustee acting under a lifetime trust.

33. Legatee. Any person designated to receive a transfer by wll of
personal property.

34. Letters. Includes letters of adm nistration, letters of
adm nistration c. t. a., letters of admnistration d. b. n., limted
letters of adm nistration, ancillary letters of adm nistration,
ancillary letters of guardianship, ancillary letters testanentary,
| etters of guardianship, letters of tenporary admnistration, letters
testamentary, prelimnary letters testanentary and letters of
trusteeship. A testanentary trustee who has qualified wthout the
i ssuance of letters shall be deenmed for the purposes of this act to have
received |letters of trusteeship.



35. Mailing or mail. A direction to nmail or for mailing of process,
notice or other paper requires deposit of such process, notice or other
paper enclosed in a seal ed postpaid envel ope, directed to the person to
be served or notified, in any post office or other depositary under the
excl usive care and custody of the United States Postal Service.

35-a. Mailing by express nail. Mailing in conformty with the
requirenents of the United States Postal Service respecting express
mai | .

36. Mailing by registered or certified mail. A direction for mailing
of process, notice or other paper by registered or certified mai
requires mailing in conformty with the requirenents of the United
St ates Postal Service respecting registered or certified mail, as the
case nmay be.

37. Mailing by registered or certified mail; return recei pt requested.
Mailing in conformty with the requirenments of the United States Postal
Service respecting registered mail with return receipt requested or
certified mail with return recei pt requested, as the case nay be.

37-a. Mailing by special nail service. A direction for mailing of
process, notice or other paper by special nail service requires nailing
by express nail or use of any designated delivery service within the
meani ng of 87502(f)(2) of the United States Internal Revenue Code of
1986, as fromtine to time anended.

38. May. Wien used in this act, in relation to an act to be perforned
by the court, nmeans in the discretion of the court.

39. Person interested. Any person entitled or allegedly entitled to
share as beneficiary in the estate or the trustee in bankruptcy or
recei ver of such person. A creditor shall not be deemed a person
interested. Where this act provides that a "person interested" may apply
for relief, a verified allegation of an interest in fact, suffices for
t he purpose of the application, although the interest nmay be disputed,



unl ess or until the fact of interest has been judicially determ ned and
no appeal is pending therefrom

40. Person under disability. Any person who is (a) an infant, (b) an
i nconpetent, (c) an incapacitated person, (d) unknown or whose
wher eabout s are unknown or (e) confined as a prisoner who fails to
appear under circunstances which the court finds are due to confi nenent
in a penal institution.

40-a. Petition. A verified application in the manner provided in CPLR
3020, requesting action upon a matter or relief provided for in the
estates, powers and trusts law or this act.

41. Prelimnary executor. Any person to whomoprelimnary letters
testanmentary have been i ssued.

42. Presunptive distributee. Any person who woul d be a distributee as
defined in this act, if the person alleged to be deceased, absentee or

i nt ernee were dead.

43. Process. Citation, order to show cause, subpoena and any ot her
mandat e of the surrogate's court by which jurisdiction is obtained of a

party.

44. Property. Anything that nay be the subject of ownership and is
real or personal property, or is a chose in action.

45. Respondent. Every party to a proceedi ng except a petitioner.

46. Safe deposit conpany. Any corporation authorized under the banking
law to | et out receptacles for safe deposit of personal property.

47. Tenporary adm nistrator. Any person to whom |l etters of tenporary
adm ni strati on have been issued.

48. Testanmentary trust. A trust created by wll.



49. Testanentary trustee. Any person to whomletters of trusteeship
have been i ssued.

50. Trust. A testanmentary trust or a lifetine trust.

51. Upon the return of process. The tinme and place for the return of
any process and any adjournnent thereof, and inplies that due proof has
been made that the court has jurisdiction over all parties who appeared,
have wai ved or been duly served.

52. WIIl. Alast will, including all the codicils thereto.

8§ 104. Application of act; confirmation of previous acts

Each provision of this act relating to the jurisdiction of the
surrogate's court over lifetime trusts or to take the proof of a wll
and to grant letters or appoint trustees or regulating the node of
procedure in any manner concerning a lifetime trust or an estate of a
decedent applies unless otherw se expressly declared therein, whether
the estate, if alifetime trust, was created, or the will was nade or
t he decedent died before or after this act takes effect. All acts
hitherto of surrogates and officers acting as such by conpleting and
certifying in their own nanmes any uncertified wills, and by signing and
certifying in their own nanmes any uncertified records of wills, and of
ot her proofs and exam nations taken in the proceedi ngs of probate
t hereof before their predecessors in office, are hereby confirmed and
declared to be valid and in full conpliance with the pre-existing
statutory requirenents.

8§ 105. Rules for surrogates' courts

The court in each county may make such rules for the conduct of
business in its court as it nmay deem necessary, not inconsistent with
statute, and subject to the rules and orders of the adm nistrative board
and appel | ate division applicable thereto.



§ 106. Appendi x of official forns

The state admi nistrator of the state of New York shall have the power
to adopt, anmend and rescind an appendi x of fornms. Forns adopted
pursuant to this section shall be sufficient under the surrogate's court
procedure act and shall be accepted for filing in all of the surrogate's
courts. Any judge of the surrogate's court may provide fornms other than
the official forms for use in his county, provided, however, that the
use of such forns shall not be required instead of the official forns.

8§ 107. Use of electronic filing authorized

1. Notw thstandi ng any ot her provision of |aw, the chief adm nistrator
of the courts nay authorize a programin the use of electronic neans in
the surrogate's court as provided in article twenty-one-A of the civil
practice | aw and rul es.

2. For purposes of this section, "electronic neans" shall be as
defined in subdivision (f) of rule twenty-one hundred three of the civil
practice | aw and rul es.

ARTI CLE 2

JURI SDI CTI ON AND POWERS
Secti on
201. Ceneral jurisdiction of the surrogate's court.
202. Enunerat ed proceedi ngs not excl usive.
203. Jurisdiction of parties and subject natter.
204. Presunption of jurisdiction.
205. Domiciliaries; jurisdiction and venue.
206. Non-dom ciliaries; jurisdiction and venue.
207. Lifetinme trusts; jurisdiction and venue.
208. Jurisdiction; how affected by locality of certain assets.
209. Powers incidental to jurisdiction of the court.



210. Jurisdictional predicate.
211. \Wen jurisdiction in personam obt ai ned.
212. Service of process.

8§ 201. General jurisdiction of the surrogate's court

1. The court has, is granted and shall continue to be vested with al
the jurisdiction conferred upon it by the Constitution of the State of
New York, and all other authority and jurisdiction now or hereafter
conferred upon the court by any general or special statute or provision
of law, including this act.

2. This and any grant of jurisdiction to the court shall be deenmed an
affirmati ve exercise of the |legislative power under 8 12 (e) of article
VI of the Constitution and shall in all instances be deened to include
and confer upon the court full equity jurisdiction as to any action,
proceedi ng or other matter over which jurisdiction is or nay be
conferred.

3. The court shall continue to exercise full and conpl ete general
jurisdiction in law and in equity to admnister justice in all matters
relating to estates and the affairs of decedents, and upon the return of
any process to try and determ ne all questions, |egal or equitable,
arising between any or all of the parties to any action or proceedi ng,
or between any party and any ot her person having any claimor interest
therein, over whom jurisdiction has been obtained as to any and al
matters necessary to be determned in order to make a full, equitable
and conpl ete disposition of the matter by such order or decree as
justice requires.

8§ 202. Enunerated proceedi ngs not excl usive

The proceedi ngs enunerated in this act shall not be deened excl usive

and the court is enmpowered in any proceedi ng, whether or not
specifically provided for, to exercise any of the jurisdiction granted



to it by this act or other provisions of |aw, notw thstanding that the
jurisdiction sought to be exercised in the proceeding is or may be
exercised in or incidental to a different proceeding.

8§ 203. Jurisdiction of parties and subject matter

The court obtains jurisdiction in every case to nake a decree or other
determ nation by the existence of the jurisdictional facts prescribed by
statute.

The jurisdiction of the court is exercised by the conmencenent of a
proceeding in the court. Al proceedings are special proceedings and are
commenced by filing a petition. Personal jurisdiction of parties is
obt ai ned by service of process upon the parties or by subm ssion to the
jurisdiction of the court by waiver of issuance and service of process,
appearance of an adult conpetent party in person or by attorney or by
pl eadi ng.

8§ 204. Presunption of jurisdiction

Where the jurisdiction of the court to nake a decree or other
determ nation is drawn in question collaterally, the jurisdiction is
presunptively and in the absence of fraud or collusion, conclusively
established by an allegation of the jurisdictional facts contained in a
verified pleading. Jurisdiction of the parties is presunptively proved
by a recital to that effect in the decree.

8 205. Domciliaries; jurisdiction and venue

1. The surrogate's court of any county has jurisdiction over the
estate of a decedent who was a domiciliary of the state at the tine of
hi s death, disappearance or internment. The proper venue for proceedings
relating to such estates is the county of the decedent's domicile at the
time of his death, disappearance or internnent.



2. A surrogate shall transfer any proceeding to the surrogate's court
of the proper county either on his own notion or on the notion of any

party.

3. Notwithstanding the foregoing provisions of this section, the
surrogate's court of any county has jurisdiction over, and is a proper
venue for, the proceedi ngs of any decedent who was a domiciliary of the
state at the tine of his or her death and who died as a result of wounds
or injury incurred as a result of the terrorist attacks on Septenber
el eventh, two thousand one.

8 206. Non-domciliaries; jurisdiction and venue

1. The surrogate's court of any county has jurisdiction over the
estate of any non-domciliary decedent who | eaves property in the state,
or a cause of action for wongful death against a domciliary of the
state. The proper venue for proceedings relating to such estates is the
county (a) where the non-domiciliary decedent |eft property, or (b)
wher e personal property belonging to the non-domciliary decedent has
since his death, disappearance or internnment cone into and remains
unadm ni stered, or (c) of the domcile of the person agai nst whom a
non-domciliary left a cause of action for wongful death.

2. \Were venue may lie in nore than one county under the provisions of
subdi vi si on one, the court where a proceeding is first comenced with
proper venue shall retain jurisdiction, and natters relating to the
estate of the non-domciliary decedent pending in the surrogate's courts
of other counties shall be transferred to it.

3. A surrogate shall transfer any proceeding to the surrogate's court
of the proper county either on his own notion or on the notion of any

party.

8§ 207. Lifetime trusts; jurisdiction and venue



1. The surrogate's court of any county has jurisdiction over the
estate of any lifetime trust which has assets in the state, or of which
the grantor was a domiciliary of the state at the tine of the
commencenent of a proceedi ng concerning the trust, or of which a trustee
then acting resides in the state or, if other than a natural person, has
its principal office in the state. The proper venue for proceedi ngs
relating to such lifetinme trusts is the county where (a) assets of the
trust estate are |located, or (b) the grantor was domiciled at the tine
of the commencenent of a proceeding concerning the trust, or (c) a
trustee then acting resides, or, if other than a natural person, has its
principal office.

2. \Were venue may lie in nore than one county under the provisions of
subdi vi si on one, the court where a proceeding is first comenced with
proper venue shall retain jurisdiction, and natters relating to the
estate of the lifetime trust pending in the surrogate's courts of other
counties shall be transferred to it.

3. A surrogate shall transfer any proceeding to the surrogate's court
of the proper county either on his own notion or on the notion of any

party.

8§ 208. Jurisdiction; how affected by locality of certain assets

For the purpose of conferring jurisdiction upon the court:

1. A debt or a cause of action for wongful death, in favor of a
non-domciliary against a domciliary, is deenmed personal property in
the county where the domciliary, or either of two or nore such
domciliaries resides, or if other than a natural person, such
domciliary has its principal office, except that a debt evidenced by a
negoti abl e instrunment is deenmed for jurisdictional purposes personal
property in the county of the situs of the instrunent.

2. An insurance policy upon the Iife of a non-domciliary decedent



shall have the situs of the principal office in this state of the
conpany or corporation issuing the policy of insurance.

3. A share of stock of a corporation of this state owned by a
non-domciliary is deened personal property in the county where the
corporation has its principal office.

4. Alife insurance policy or share of stock owned by a
non-domciliary is deened personal property in the county where the
policy or share of stock is situated, the provisions of subdivisions 2
and 3 notw t hst andi ng.

8§ 209. Powers incidental to jurisdiction of the court

The court has power:

1. To open, vacate, nodify or set aside any decree or order of the
court directing distribution of the property of an estate which was nade
prior to the probate of and w thout know edge of a will which affects
such distribution, and in the sane or a different proceeding, and on
notice to the persons or the fiduciaries of the persons to whomthe
property has been distributed, to make such further and different
direction as to such distribution as justice nay require, and as an
i ncident thereto, order the refund of any property theretofore
di stributed erroneously.

2. To sign any decision, decree or order, with its usual signature or
initials, and all decisions, decrees or orders heretofore or hereafter
so signed shall be valid and bindi ng.

3. To transfer for trial in the surrogate's court having jurisdiction
any action or proceeding pending in any court other than the suprene
court, which affects or relates to the adm nistration of an estate and
to receive for trial any such action or proceeding pending in the
suprene court which may by order of the latter court be transferred to
the surrogate's court on the prior order of that court and to transfer



any action or proceedi ng other than one which has been previously
transferred to it or which affects or relates to the adm nistration of
an estate, to any other court, except the suprene court, having
jurisdiction of the subject matter in any other judicial district or
county provi ded such other court has jurisdiction over the classes of
persons named as parties.

4. To determ ne a decedent's interest in any property clainmed to
constitute a part of his gross estate subject to estate tax, or to be
property available for distribution under his will or in intestacy or
for paynment of clains, and to determ ne the rights of any persons
claimng an interest therein, as against the decedent, or as between
t hemsel ves, and to construe any instruments made by him affecting such

property.

5. To settle the account of a fiduciary of a conmon trust fund as
provi ded in the banking | aw

6. To determne any and all matters relating to lifetinme trusts.

7. To entertain a proceedi ng under EPTL 8-1.1.

8. To dism ss any proceedi ng which the petitioner has neglected to
prosecute diligently.

9. To determ ne any unfinished business pendi ng before its predecessor
in office and to sign or certify papers or records |eft unconpl eted or
unsigned by its predecessor.

10. In the exercise of its jurisdiction, the court shall have all of
the powers that the suprenme court would have in |ike actions and
proceedi ngs including, but not limted to, such incidental powers as are
necessary to carry into effect all powers expressly conferred herein.

11. The enuneration of powers herein shall not be deened excl usive.



§ 210. Jurisdictional predicate

1. Traditional bases. The court shall exercise jurisdiction over
persons and property as heretofore or hereafter permtted by | aw.

2. Additional bases.

(a) The court may exercise personal jurisdiction over any
non-domciliary, or his fiduciary, as to any matter within the subject
matter jurisdiction of the court arising fromany act or om ssion of the
non-domciliary within the state, either in person or through an agent
and the court nmy exercise personal jurisdiction over any
non-domciliary, or his fiduciary, as to any matter arising fromany act
or om ssion of the non-domiciliary without the state affecting the rea
property in this state which was in the nane of the domciliary decedent
of an estate or personal property which was on deposit in this state in
a savings bank, savings and loan institution, comercial bank, |ending
institution or a brokerage account, stocks, bonds or other narketable
securities registered in the name of the domiciliary decedent or with
anot her within one year of the date of death of the domiciliary
decedent.

(b) The recei pt and acceptance of any property paid or distributed out
of and as part of the admi nistration of an estate subject to the
jurisdiction of the court, other than the paynent of taxes under article
26 of the tax law to the comm ssioner of taxation and finance, shal
constitute a subm ssion by such recipient to the jurisdiction of the
court as to any matter concerning the paynment or distribution, including
proceedi ngs for the recovery thereof.

8§ 211. Wen jurisdiction in personam obtai ned

The court nmy exercise personal jurisdiction over any person as to any
matter within the subject nmatter jurisdiction of the court, if, on
anal ogous facts in an action in the suprenme court, such person would be
subject to the personal jurisdiction of that court.



§ 212. Service of process

Al'l processes of the court may be served and executed in any part of
the state and without the state when authorized by | aw.

ARTI CLE 3
PROCEEDI NGS, PLEADI NGS AND PROCCESS
Secti on
301. Statute of limtations.
302. Pl eadings.
303. Verification.
304. Contents of petition.
305. Process, where returnable.
306. GCitation.
307. Service of process.
308. Return day of citation.
309. When service of process conplete.
310. Who nmy serve process.
311. Designee for person under disability.
312. Additional parties; supplenental process.
313. Manner of giving notice when not otherw se prescri bed.
314. Proof of service of subpoena or process.
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§ 301. Statute of limtations

(a) For the purpose of conputing the period of limtation under
article two of the civil practice |aw and rules, a proceeding is
commenced upon the filing of a petition, provided process is issued and
servi ce made upon any respondent wi thin one hundred twenty days after
the date of the filing of the petition, except that when process is
served by publication, the first publication be made w thin one hundred
twenty days of the filing of the petition.

(b) If a proceeding is dismssed for failure to effect proper service,
the petitioner may conmence a new proceedi ng, despite the expiration of



the statute of limtations after the conmencenent of the original
proceedi ng, based upon the sane instrunment, transaction or occurrence or
transactions or occurrences wthin one hundred twenty days of such

di sm ssal provided that service is effected within such one hundred
twenty day peri od.

§ 302. Pl eadings

1. Unless otherwi se provided in this act

(a) Pl eadings shall consist of the petition, answer or objections and
account.

(b) There shall be no other pleading unless directed by the court.

(c) An answer or objection shall be served upon the return of process
or at such later date as directed by the court.

2. Statenents in a pleading shall be sufficiently particular to give
the court and parties notice of the claim objection or defense and
shall contain a denmand for the relief sought.

3. Copies of all pleadings, except an account, shall be served upon
any party who has appeared in the proceedi ng and demanded a copy of al
papers be served upon him and upon all parties upon whomthe court by
order or oral direction entered in the mnutes directs that service be
made. A party who fails to conply with this requirenent may be treated
as a party in default.

8§ 303. Verification

Al'l pleadings shall be verified in the nanner provided by CPLR 3020.

§ 304. Contents of petition

In addition to such other requirenents as may be applicable to the
petition in a particular proceeding, a petition nust substantially set



forth:

1. The title of the proceeding, the nane and dom cile of the person to
whose estate or person the proceeding relates and of the petitioner.

2. The facts upon which the jurisdiction of the court depends in the
parti cul ar proceedi ng.

3. So far as they can be ascertained with due diligence, the nanes and
addresses of all the persons interested upon whom service of process is
required or concerning whomthe court is required to have information;
and in addition there shall be shown by petition or affidavit in form
satisfactory to the court, the follow ng:

(a) If any person be an infant, his age, the date of his birth,
whet her he has a guardi an, whether his father, or if he be dead, his
nother, is living, his connection with the estate, and the names and
addresses of such persons and the person with whomthe infant resides.

(b) 1If any person be an inconpetent, the nanme and address of his
commttee, if any, and of the person or institution having his care and
custody and if there be no commttee, the name and address of an adult
relative or friend having an interest in his welfare.

(c) If any person be an incapacitated person, the facts regarding his
i ncapacity and if confined, the name and address of the institution
having his care and custody and the nane and address of an adult
relative or friend having an interest in his welfare, and if a
conservatee as designated in section 77.01 of the nental hygiene | aw,

t he nane and address of his conservator.

(d) If any person be unknown or his nane or whereabouts be unknown, a
general description of such person, showi ng his connection with the
estate and his interest in the proceeding and the facts showi ng what
effort has been made to ascertain his nanme or whereabouts.

(e) If any person be a prisoner confined in this state or el sewhere,

t he nane and address of the institution in which he is confined, and the
nane and address of an adult relative or friend having an interest in
his wel fare.

(f) If any person be included in a class, and his nanme be unknown, the
nanes and addresses of those persons of the class who are known, and a



general description of all other persons belonging to the class, their
connection with the estate, and their interest in the proceeding.

4. That there are no other persons than those nentioned interested in
t he application or proceeding.

5. Arequest for the relief sought.

8 305. Process, where returnable

The process of a surrogate's court, except where otherw se prescribed
by | aw, must be made returnable before the court fromwhich it was
I ssued.

8§ 306. Citation. 1. A citation nust substantially set forth:

(a) The nanme and domicile of the person to whose estate or person the
proceedi ng rel ates and of the petitioner.

(b) The nanmes of all persons to be served who have not waived issuance
and service of process, or have not appeared. Were the nunber of
persons of any class to be served exceeds 50, it need not specify the
nane of any person of the class but may be directed to the class by such
appropriate designation as the court deens adequate.

(c) The tinme when and the place where the citation is returnable,
which tinme nust be not nore than 4 nonths after the date of issuance.

(d) The object of the proceeding and the relief sought in the
petition.

(e) The date when issued.

(f) The nane, address and tel ephone nunber of the petitioner's
attorney.

2. In addition it nust substantially set forth:

(a) Where the nanes of sone persons to be served conprising a class
are unknown, the nanes of those persons of the class who are known and a
general description of all other persons belonging to the class, show ng
their interest in the proceeding.



(b) Where the persons to be served are unknown, a general description
of such persons, showing their interest in the proceeding.

In either of such cases, where the petitioner is ignorant of the name
of a person to be served, he nmay designate that person in the citation
by a fictitious nane or so nmuch of his name and identity as is known.

3. The citation shall be in substantially such formas may be provi ded
by the O ficial Fornms appended to this act.

4. The citation shall be attested in the nane of the judge of the
court and by the seal of the court, the original shall be filed by the
clerk and a copy thereof shall be furnished to the petitioner.

8§ 307. Service of process

1. Service by personal delivery. Service of the process may be made on
any person by personal delivery of a copy of the process either within
or without the state.

2. Service by registered or certified nail, or by special nai
service. Service of the process may be nmade by registered or certified
mail, or by special nmail service, within or without the state.

3. Service by court order. As an alternative to service under
subdivisions 1 and 2, service may be made in the nanner directed by the
court; but such service, except as provided by subdivision 6, shall not
be ordered upon a domciliary natural person unless it be shown that,
wi th due diligence, service under subdivision 1 or 2 cannot be effected,
or where for good cause shown, such service would be inpracticable. Any
proof necessary hereunder nay be submitted in the petition or by
affidavit. The court nay take into account the size of the estate and
t he renot eness of kinship of any person to be cited in determ ning the
appropriate due diligence necessary to permt alternate service under
this section. The court may direct service by any one or nore of the
fol |l owi ng net hods, which shall not, however, be excl usive:



(a) service by publication, such as is provided by CPLR 316, subject
to 308 and 309, and to such variations of CPLR 316 as the court may
provi de, except that

(i) where persons are to be served by publication, publication in only
1 newspaper shall be required, or

(ii) where a person is alleged to be within a country with which the
United States of Anerica is at war or a place with which the United
States of America does not nmintain postal comrunication, the court may
direct that a copy of the process shall be mailed on behalf of such
person to the officer who nay have been appointed to take possession of
the property of noncitizen enenm es, or

(iii) where the person to be served is an absentee or alleged to be
deceased, the court may direct that in addition to the foregoing
requi renents, the process be published in a newspaper published at or
near the place where the absentee was | ast known to be, or

(iv) in an adoption proceedi ng under article seven of the donestic
relations law or in a proceedi ng under section three hundred
ei ghty-four-b of the social services law, a single publication in only
one newspaper shall be sufficient.

(b) service by electronic nmeans, as that termis defined by CPLR
2103(f)(2), bearing the caption of the matter in the subject |ine of
sai d transm ssi on;

(c) substituted service such as is provided by CPLR 308 (2) and (4),
within or without the state, subject to 308 and 309, and to such
vari ations of CPLR 308 as the court may provide;

(d) service within or without the state, by personal delivery to a
person duly designated by respondent to receive process on the
respondent's behalf, or to a person whose rel ationship, whatever its
character, and by bl ood or otherwi se to the respondent, indicates in the
ci rcunstances the probability that actual notice will reach the latter

(e) if the interest of a non-domciliary noncitizen in the estate is
| ess than $2,500 or such person's address is unknown or such estate's
gross assets are |less than $25,000, by delivery of a copy of the process
to a consular official of the noncitizen's nation.

4. Service upon an infant. Service upon an infant requires that
service of process be made upon any one of the follow ng, unless any



such one of themis the petitioner, in which case no such service shal
be required: his father, his nother, his guardian, any adult person
having the care and control of himor with whom he resides, or such
person interested in his welfare or education as the court shall by
order direct, where it appears to the satisfaction of the court that
need for such order exists; and if the infant be of the age of 14 years
or over, also upon the infant in person.

5. Service upon an inconpetent, conservatee and persons other than
nat ural persons. Unless this act otherw se provides or the court in a
gi ven proceedi ng otherw se directs, CPLR 307, 309 (b), 309 (c), 310,
310-a, 311, 311-a, 312 and 1025 are applicable to service under the
f oregoi ng subdi vi sions of this section.

6. Service upon creditors. Process may be served upon creditors,
regardl ess of the nunber thereof, by mailing a copy of the process to
each of them whether or not they be natural domciliaries.

§ 308. Return day of citation

1. Based on place of service. Except as otherw se provided in
subdivisions 2 and 3, the time of the return of a citation shall be
governed by the foll ow ng paragraphs:

(a) The citation shall be served at |east the foll ow ng nunber of days
before the return day:

(i) 10 days if the person is served within the state by personal
delivery;

(ii) 20 days if the person is served within the United States, the
District of Colunbia, the Coomonwealth of Puerto Rico or the possessions
or territories of the United States by other than personal delivery; and

(iii) 30 days in all other cases and where the office of the attorney
general is a party.

(b) The tinme periods set forth under paragraph (a) of this subdivision
shall comrence to run fromthe time that service is conplete as provided
in 309.



2. Service by publication. If served by publication, the return day
shall not be earlier than the day service is conpleted, as provided in
309.

3. Service on consular official. If served upon a consul ar offici al
pursuant to 307, subdivision 3 (e), it shall be served at |east 30 days
prior to the return day.

4. For the purpose of fixing the time within which a process nust be
served, service upon the clerk of the court, pursuant to designation, is
personal service upon the fiduciary within the county where the letters
of the fiduciary were issued.

8§ 309. Wen service of process conplete

1. Service by personal delivery. The service of process is conplete
i mmedi at el y upon personal delivery to the respondent when service is so
made.

2. Service by other neans. Unless the court directs otherw se, the
service of the process shall be conpl ete when served by:

(a) mailing or by registered or certified nmail, upon the mailing
t her eof ;

(b) special mail service, upon receipt of the envel ope containing the
process by the United States Postal Service in the case of express mai
or upon recei pt of the envel ope containing the process by the designated
delivery service in the case of any other special mail service;

(c) substituted service, upon the delivery or affixing and the mailing
t hereof, whichever is done |ast;

(d) personal delivery to a person duly designated by the respondent,
or to a person or consular official designated by the court by order to
be served in respondent's behal f, upon such personal delivery;

(e) publication, on the 28th day after the first publication;

(f) electronic means, upon transmttal of the process to the
reci pi ent; or

(g) any other neans, as the court directs.



3. Service upon an infant. Were service of process upon an infant
pursuant to subdivision 4 of section 307 does not require service upon
the infant because the infant is under the age of 14 years and does not
require service upon one of the other persons |isted therein because
such other person is the petitioner, service of process upon such infant
shall be deened conplete upon the filing of the petition.

§ 310. Who nmmy serve process

1. Any person over the age of 18 years, although a party, may serve
process of the court within the state.

2. Personal service of process without the state nay be made in the
same nmanner as within the state by any of the persons authorized by CPLR
313 even though a party to the proceeding.

8§ 311. Designee for person under disability

Whenever the person to be served is a person under disability, whether
or not a party so requests, the court nmay in the interest of such
person, require by order or direction in the mnutes that a copy of the
process issued be delivered to a person designated, in the nmanner and
within the tine specified. The person so designated shall have with
respect to the proceeding while so designated, in behalf of such person,
until the return of process and such further tinme as directed by the
court, the sanme powers and duties as a guardian ad litemand is
authorized to admt service of such process.

§ 312. Additional parties; supplemental process

The court nmay issue a supplenental process at any tine and require any

party to procure it and cause it to be served in conformty with the
provi sions of 307 and 308 on any person in any proceeding, so that any



person necessary or proper to a final determ nation therein my be nade
a party thereto.

§ 313. Manner of giving notice when not otherw se prescribed

Whenever the manner of giving notice is not otherw se prescribed, the
court may direct both as to the formof notice and the manner and tine
of service thereof. Such direction nay be indicated on the process or
endorsed upon the application with the same force and effect as if
i ncorporated in an order.

8§ 314. Proof of service of subpoena or process

Proof of service of a subpoena or process shall be made in the manner
and form prescribed by CPLR 306 and 4532, provided, however, that a
writing admtting service shall not be sufficient if made by an infant
under the age of 16 years or an inconpetent. Any person of the age of
16 years or over required to be served may in witing admt service of
process.

§ 315. Joinder and representation of persons interested in estates

1. The provisions of this section shall apply in any proceeding in
which all persons interested in the estate are required to be served
Wi th process. For the purposes of this section, the term"an interest in
the estate” includes both interests in incone and interests in
princi pal .

2. Representation of class interests.

(a) Wiere an interest in the estate has been limted as follows, it
shall not be necessary to serve process on any other person than as
herei n provided:

(i) I'n any contingency to the persons who shall conpose a certain
cl ass upon the happening of a future event, the persons in being who



woul d constitute the class if such event had happened i medi ately before
t he conmencenent of the proceeding.

(ii) To a person who is a party to the proceedi ng and the sane
i nterest has been further Iimted upon the happening of a future event
to a class of persons described in ternms of their relationship to such
party, the party to the proceeding.

(iii) To unborn or unascertai ned persons, none of such persons, but if
it appears that there is no person in being or ascertained, having the
same interest, the court shall appoint a guardian ad litemto represent
or protect the persons who eventually nmay becone entitled to the
i nterest.

(b) Where a party to the proceedi ng has a power of appointnent it
shall not be necessary to serve the potential appointees and if it is a
general power of appointnent it shall not be necessary to serve the
takers in default of the exercise thereof.

3. Representation of contingent interests.

Where an interest in the estate has been |linmted to a person who is a
party to the proceeding and the sanme interest has been further limted
upon the happening of a future event to any other person it shall not be
necessary to serve such other person.

4. Representation in probate proceeding. In a proceeding for probate
of a testanentary instrunment the interests of the respective persons
specified in subdivisions 2 (a) (ii) and 3 of this section shall be
deened to be the sane interest, whether or not their respective
interests are in inconme or in principal or in both, provided that they
are beneficiaries of the sanme trust or fund, that they have a common
interest in proving or disproving the instrunent offered for probate and
that the person who is a party under subdivision 2 (a) (ii) or the
person to whomthe interest has been |imted under subdivision 3 would
not receive greater financial benefit if such instrunment were denied
probate (in the case where such beneficiaries have a conmon interest in
proving such instrument) or admitted to probate, (in the case where such
beneficiaries have a comon interest in disproving such instrunent).



5. Representation of persons under a disability. If the instrunent
expressly so provides, where a party to the proceedi ng has the sane
interest as a person under a disability, it shall not be necessary to
serve the person under a disability.

6. The decree or order entered in any such proceedi ng shall be binding
and concl usive on all persons upon whom servi ce of process is not
required.

7. In any proceeding in which service of process upon persons
interested in the estate may be di spensed with pursuant to the
provi sions of this section or section twenty-two hundred ten, in
addition to such other requirenents as may be applicable to the petition
in the particular proceeding, the petition shall (i) set forth in a form
satisfactory to the court the information required by subdivision three
of section three hundred four with respect to the persons interested in
t he estate upon whom servi ce of process may be di spensed with, the
nature of the interests of such persons and the basis upon which service
of process may be di spensed with, and (ii) state whether the fiduciary
or any other person has discretion to affect the present or future
beneficial enjoynent of the estate and, if so, set forth the discretion
possessed and, if exercised, the manner in which it has been exercised.
Not wi t hst andi ng the foregoing provisions of this section and any
provi sions of the instrunent to the contrary, if the court finds that
the representation of a person's interest is or may be inadequate it may
require that he be served. The basis for such finding shall be set forth
specifically in the order.

8. Nonjudicial settlenents of accounts of fiduciaries. Unless the
i nstrument expressly provides otherwi se, an instrunent settling an
account, executed by all the persons upon whom service of process woul d
be required in a proceeding for the judicial settlenent of the account,
shal | be binding and concl usive on all persons upon whom service of
process would not be required to the same extent as that instrunent
bi nds the persons who executed it.



8§ 316. Process to attorney general where persons unknown

In every case where it appears that there is no distributee or
beneficiary or that it is not known whether or not there be such, the
process shall be issued to the attorney general of the state.

ARTI CLE 4
APPEARANCE; PROTECTI ON OF PERSONS UNDER DI SABI LI TY;
COUNSEL FOR | NDI GENT ADULTS | N SURROGATE' S COURT PROCEEDI NGS
Secti on
401. Appear ance of parties.
402. Appearance for infant, inconpetent, conservatee or person
under disability.
403. Appoi ntment of guardian ad litem
403-a. Proceedings for the commtnent of the guardianships and
custody of infants; appointnent of guardians ad litem
404. Qualification and duties of guardian ad |item
405. Conmpensati on of guardian ad litem
406. Per son under disability bound by proceedi ng.
407. Assi gnnent of counsel for indigent persons.

8§ 401. Appearance of parties

1. Who may appear. A party other than an infant, inconpetent or
conservat ee nay appear and prosecute or defend a special proceeding in
person or by attorney, except that a corporation or voluntary
associ ation shall appear by attorney. An infant by the guardian of his
property, an inconpetent by the commttee of his property and a
conservatee by his conservator may appear and prosecute or defend a
speci al proceeding in person or by attorney as provided in 402.

2. How nade. An appearance is made by pleading, by waiver, by serving
upon the attorney for the petitioner and filing with the clerk a signed
notice of appearance or by appearance in person noted upon the record in
open court. The notice nay be signed by any person authorized under



subdivision 1 to appear for the party.

3. Evidence of attorney's authority. Were a party is a
non-dom ciliary or has not been served personally with process within
the state the court may require

(a) that any person appearing for the party furnish acknow edged
evi dence of authority so to appear and

(b) the authorization to set forth whether there has been executed
previously by the party

(i) any power of attorney or simlar instrunent relating to the
party's interest in the estate and

(ii) any assignnment of the interest.

4. Appearance by waiver of process. Any adult conpetent party may al so
appear by an acknow edged wai ver of issuance and service of process
whi ch upon filing with the clerk is equivalent to the filing of an
acknow edged notice of appearance under subdivision 2. In a probate
proceedi ng the waiver shall state the date of the will to which it
rel ates and that a copy has been furnished or exam ned.

5. Term nati on of appearance of consul. Wen a consular official shal
have appeared in behalf of a noncitizen, a subsequent appearance by the
attorney in fact of the noncitizen pursuant to recorded power of
attorney or appearance by an authorized attorney shall term nate the
appear ance of the consul.

8§ 402. Appearance for infant, inconpetent, conservatee or person under
disability

1. An infant may appear by the guardian of his property, an
i nconpetent by the committee of his property, and a conservatee by his
conservator. The appointnent of a guardian ad |item does not bar the
guardi an, conmittee or conservator from appearing as a party. The
person so appearing and his attorney shall each file on or before the
return day of process an affidavit show ng

(a) that he is qualified to protect their rights,



(b) whether he is related to or connected in business with any party
to the proceeding or the attorney for any party,

(c) whether he is entitled to share in the estate in which the
i nfant, inconpetent or conservatee is interested or is in any way
i nterested therein,

(d) whether he has any interest adverse to or in conflict with that
of the infant, inconpetent or conservatee and

(e) such additional facts as may be required by the court.

2. A person under disability shall appear by a guardian ad |item
where no appearance i s made as provided in subdivision one or where the
court so directs because of possible adversity or conflict of interest
or for other cause.

8§ 403. Appointnent of guardian ad litem

1. By nomination. (a) An infant over the age 14 years or his parent or
guardi an may petition the court on or before the return day of process
for the appointnent of a named attorney as his guardian ad |litem There
shall be filed with the petition the affidavit of the attorney show ng

(i) that he is qualified to protect the rights of the infant and has
no interest adverse to him and

(ii) the circunstances which led to his nom nati on.

(b) There shall also be filed with the petition the affidavit of the
parent with whomthe infant resides, or if not residing with a parent,
by the person having his |l egal custody or an adult person with whom he
resi des, showi ng that the affiant

(i) consents to the appointnent of the nom nated attorney,

(ii) has no interest adverse to that of the infant and if he has an
adverse interest, whether he has influenced the infant in the nom nation
and

(iii) such additional facts as nay be required by the court.

(c) The court may appoint the nom nated attorney guardian ad litem
unl ess because of adversity or conflict of interest or for other cause a
di fferent appointnment is required.



2. By the court. A person under disability who does not appear by his
guardi an, conmittee or conservator pursuant to 402 shall except as
ot herwi se expressly provided appear by a guardian ad |item appoi nted by
the court on nomnation or on its own initiative whenever such person is
a necessary party or for other reason the court deens it necessary to
appoint a guardian ad litemto protect the interests of such party.

3. An appearance for a person under disability by a guardian ad litem
is not required and the court may di spense with the sanme whenever

(a) in an uncontested probate proceedi ng such person will receive a
share equal to or greater than the share to which he would be entitled
i f decedent had died intestate,

(b) in an accounting proceedi ng such person receives a specific
bequest or a specific devise or a general |egacy of a stated sum of
noney and the accounting party shows to the satisfaction of the court
t hat such person has received his | egacy or devise or will receive sane
in full under the decree to be nade in the proceeding,

(c) in any proceeding the public adm nistrator receives process or
notice in behalf of the person under disability.

(d) in a probate proceeding the decedent is survived by a spouse who
receives the entire estate under the propounded instrunment and the
petition alleges that probate assets do not exceed $50,000. In such
case, letters testanentary should limt the executor to the collection
of assets which, in the aggregate, do not exceed $50, 000.

8§ 403-a. Proceedings for the comm tnment of the guardi anshi ps and cust ody
of infants; appointnment of guardians ad |item

1. The court shall appoint a guardian ad litemto represent an infant
in a proceeding for the comm tnment of the guardi anship and custody of
such infant brought pursuant to section three hundred ei ghty-four-b of
the social services law or in a proceedi ng where a revocation of an
adopti on consent is opposed under section one hundred fifteen-b of the
domestic relations |aw.

2. As used in this section, "guardian ad litenl refers to an attorney



admtted to practice law in the state of New York and desi gnated under
this section to represent infants in proceedings for the conmtnent of
t he guardi anship and custody of such infant brought pursuant to section
three hundred ei ghty-four-b of the social services |aw.

3. (a) The office of court adm nistration nmay enter into an agreenent
with a legal aid society for the society to provide guardians ad litem
for the surrogate's court in proceedi ngs brought pursuant to section
three hundred eighty-four-b of the social services lawin a county
having a | egal aid society.

(b) The appellate division of the suprene court for the judicial
departnment in which a county is |ocated nmay enter into an agreenent,
subject to regulations as may be pronul gated by the adm nistrative board
of the judicial conference, with any qualified attorney or attorneys to
serve as guardian ad litemfor the surrogate's court in that county in
proceedi ngs brought pursuant to section three hundred eighty-four-b of
t he social services |aw

(c) The appellate division of the suprenme court for the judicial
departnment in which a county is |ocated nay designate a panel of
guardians ad litemfor the surrogate's court in that county in
proceedi ngs brought pursuant to section three hundred eighty-four-b of
the social services |law, subject to the approval of the adm nistrative
board of the judicial conference. For this purpose, it nmay invite a bar
association to recomrend qualified persons for consideration by such
appel late division in making its designation, subject to standards as
may be promul gated by such adm ni strative board.

4. (a) An agreenent pursuant to paragraph (a) of subdivision three of
this section may be term nated by the office of court adm nistration by
serving a notice on the society sixty days prior to the effective date
of the term nation.

(b) No designations pursuant to paragraph (c) of subdivision three of
this section may be for a termof nore than one year, but successive
designati ons may be made. The appel |l ate divi sion proceedi ng pursuant to
such paragraph (c) may at any tine increase or decrease the nunber of
guardi ans ad litem designated in any county and may rescind any
designation at any tine, subject to the approval of the office of court



admi ni strati on.

5. (a) If the office of court adm nistration proceeds pursuant to
par agraph (a) of subdivision three of this section, the agreenent shal
provi de that the society shall be reinbursed on a cost basis for
servi ces rendered under the agreenent. The agreenent shall contain a
general plan for the organization and operation of the providing of
guardians ad litemby the respective |legal aid society, approved by the
adm ni strative board, and the office of court adm nistration may require
such reports as it deens necessary fromthe society.

(b) If an appellate division proceeds pursuant to paragraph (b) or (c)
of subdivision three of this section, guardians ad litem shall be
conpensat ed and al | owed expenses and di sbursenents in the same anounts
establ i shed by section seven hundred twenty-two-b of the county | aw.

6. The adm nistrative board of the judicial conference nmay prescribe
standards for the exercise of the powers granted to the appellate
di vi sions under this section and may require such reports as it deens
desirabl e.

7. The cost of guardians ad litemunder this section shall be payable
by the state of New York within the anmobunts appropriated therefor.

8. Upon an appeal in a proceedi ng brought pursuant to section three
hundred ei ghty-four-b of the social services |law, the court to which
such appeal is taken, or is to be taken, shall appoint a guardi an ad
litemto represent the infant, in accordance with the provisions of this
secti on.

8§ 404. Qualification and duties of guardian ad litem

1. Aguardian ad litemshall be an attorney admtted to practice in
New Yor k.

2. Before entering upon his duties he shall file a consent to act and
unl ess he has previously done so, a statement of no interest adverse to



or in conflict with the person under disability.

3. He shall file an appearance and take such steps with diligence as
deened necessary to represent and protect the interests of the person
under disability, and file a report of his activities together with his
reconmendati on upon the term nation of his duties or at such other tine
as directed by the court.

8 405. Conpensation of guardian ad |item

1. For services rendered a guardian ad litemshall receive reasonable
conpensation to be allowed by the court payable fromany or all of the
following, in such proportion as directed by the court:

(a) the estate,

(b) the interest of the person under disability, or

(c) for good cause shown, any other party.

2. The court may direct that the fixation of the anmount of
conpensati on be reserved for future determ nation

3. If an infant, inconpetent or conservatee appears by his guardian,
commttee or conservator pursuant to 402 the court may allow the
guardi an, conmittee or conservator such sumas the court deens
reasonabl e for his counsel fees and ot her expenses incurred in
protection of the infant's, inconpetent's, or conservatee's interest
subject to the sane requirenents in the case of a guardian ad |item of
t he provisions of the precedi ng subdivisions of this section.

4. The provisions of this section shall not apply to guardi ans ad
| item appoi nted by the court pursuant to section four hundred three-a of
this chapter

8 406. Person under disability bound by proceeding

Whenever a guardian ad litemshall be appointed for a person under



disability as defined in this act or an infant, inconpetent or
conservat ee shall appear by his guardian, commttee, or conservator
respectively, or where such appointnent is not required under or is

di spensed with pursuant to power conferred by this act the proceedi ng
shal | be binding upon such person to the sane extent as if such person
was under no disability.

8 407. Assignnment of counsel for indigent persons

1. (a) Each of the persons described below in this subdivision has
the right to the assistance of counsel. Wen such person first appears
in court, the surrogate shall advise such person before proceedi ng that
he has the right to be represented by counsel of his own choosing, of
his right to have an adjournnment to confer with counsel, and of his
right to have counsel assigned by the court in any case where he is
financially unable to obtain the sane;

(i) the respondent in any proceedi ng under section three hundred
ei ghty-four-b of the social services |aw,

(ii) the respondent in any proceeding for the approval of a surrender
i nstrument under section three hundred ei ghty-four of the soci al
services | aw,

(iii) the parent of a child in any adoption proceedi ng who opposes the
adopti on of such child,

(iv) the parent of any child seeking custody or contesting the
substantial infringement of his or her right to custody of such child,

i n any proceedi ng before the court in which the court has jurisdiction
to determ ne such cust ody;

(v) any of the above persons upon an appeal in any of the above
proceedi ngs.

(b) I'n addition to the cases listed in paragraph (a) of this
subdi vi sion, a judge nmay assign counsel to represent any adult in a
proceedi ng under this act if he determ nes that such assignnent of
counsel is mandated by the constitution of this state or of the United
States, and includes such determ nation in the order assigning counsel.

2. Any order for the assignnment of counsel issued under this section



shall be inplenented as provided in article eighteen-B of the county
| aw.

ARTI CLE 5
TRI ALS AND HEARI NGS
Secti on

501. Transfer, consolidation and severance.
502. Trial by jury; waiver or wthdrawal.
503. Proceedings upon jury trial.
504. Jurors.
505. Trial by the court.
506. Reference to hear and report.
507. Testinony of witness.
508. Before whomtestinony may be taken; issuance of conm ssion.
509. Effect of uncontroverted all egations of fact.
510. Pretrial conference.

8 501. Transfer, consolidation and severance

1. The court nay upon notion by any party:

(a) Transfer for trial to the surrogate's court having jurisdiction
over an estate any action or proceeding pending in any court other than
the suprenme court which affects or relates to the adm nistration of an
estate and transfer any action or proceedi ng other than one which has
been previously transferred to it or which affects or relates to the
adm nistration of an estate, to any other court, except the suprene
court, having jurisdiction of the subject matter in any other judici al
district or county provided such other court has jurisdiction over the
cl asses of persons naned as parti es.

(b) Consent to receive for trial any action pending in the suprene
court which affects or relates to the adm nistration of a decedent's
estate.

2. Consolidation and severance
(a) Consolidation. When proceedi ngs pendi ng before the court,



i ncludi ng actions transferred under subdivision 1, involve a comon
gquestion of |aw or fact, the court upon the notion of any party or on
its own initiative may order a joint trial of any or all of the matters
in issue or order that the proceedi ngs be consolidated or make such

ot her orders concerning proceedings therein as nay tend to avoid
unnecessary cost or del ay.

(b) Severance and separate trials. In furtherance of convenience or to
avoi d prejudice, the court upon the notion of any party or on its own
initiative may order a severance of any or all of the matters in issue
or may order a separate trial of any one or all of the matters in issue
and upon determi nation thereof render an appropriate internedi ate or
final order

8§ 502. Trial by jury; waiver or wthdrawal

1. Right to jury trial. Aparty is entitled to trial by jury, if duly
demanded, in any proceeding in which any controverted question of fact
arises as to which any party has a constitutional right of trial by
jury, in any proceeding for the probate of a will in which a
controverted question of fact arises, and in any proceedi ng cormmenced
after the death of the creator of a revocable lifetinme trust to contest
the validity of such trust in which a controverted question of fact
ari ses.

2. Demand for jury.

(a) Cases initiated in the court. Each respondent demanding a jury
trial nust do so in his answer or objections. A petitioner who desires a
jury trial nmust, wi thout regard to whether or not an answering or
obj ecting respondent has nade such demand, serve and file in his own
behal f a demand for jury trial within 6 days after the service upon him
of an answer or objections.

(b) Cases transferred to the court. In an action transferred to the
court under 501, subdivision 1, a party who has duly demanded a trial by
jury in the court fromwhich the case is transferred shall be deenmed to
have duly demanded it in this court. If the party noving such transfer
has not so denanded a trial by jury and shall not have waived such right



or his time to make such denmand has not expired he shall do so in his
novi ng papers. Any other party to the transferred acti on who has not
demanded a trial by jury in the court fromwhich the case is transferred
and shall not have waived such right or his tinme to nake such demand has
not expired nust serve and file with this court a demand for a trial by
jury within 10 days after the service upon himof a copy of the order of
transfer with notice of entry thereof.

3. Jury fee. The jury fee shall be paid by each party who denands a
trial by jury.

4. Order framng issues. After joinder of issue an order fram ng the
i ssues to be tried shall be submtted on notice by any party. The court
may direct any party to submt an order fram ng issues. The court shal
make an appropriate order, a copy of which shall be served by the party
submitting it on all parties who have appeared and pl eaded.

5. Waiver or wthdrawal .

(a) Waiver. A party waives the right to a trial by jury by:

(i) failing to make a demand under subdi vi sion 2;

(ii) failing to appear at the trial;

(iii) filing a waiver signed by himor his attorney with the clerk of
the court; or

(iv) orally waiving a trial by jury in open court or at any pre-trial
conference, if entered in the mnutes taken at the tine.

(b) Wthdrawal. A party nmay withdraw a dermand for a trial by jury
wi t hout the consent of the other parties.

6. Advisory jury. The court may submt any issue of fact to an
advisory jury as provided in the CPLR Upon the notion of any party or
on its own initiative the court may confirmor reject in whole or in
part the verdict of an advisory jury; may nake new findings with or
wi t hout taking additional testinobny and may order a new trial. The
notion shall be made within 15 days after the verdict. Were no issues
remain to be tried the court shall file its decision in witing.

7. The court may direct that any jury trial be had before it or at a



trial termof the suprenme court to be held within the county or if there
be a county court in such county, in that court. The verdict if not set
aside by the court before which the question is tried, shall be
certified to the surrogate's court by the clerk of the court in which
the trial took place and shall be concl usive except upon appeal.

8 503. Proceedings upon jury trial

1. At any tine during trial the court upon notion of any party or on
its own initiative may direct judgnment on one or nore issues whenever it
determnes as a matter of law that the evidence is insufficient to
create an issue of fact for a jury on such issue. Wenever judgnent is
so directed the issue shall thereupon be deenmed withdrawn fromthe jury
and it shall render no verdict or finding thereon. The direction of the
court shall be entered in the m nutes.

2. On consent of the parties any issue nay be |ikew se withdrawn from
a jury and judgnment directed thereon.

3. The verdict and any order or decision of the court shall be
entered in the mnutes and if the trial was not held in the surrogate's
court the verdict, order or decision shall be certified by the clerk of
the court to the surrogate's court, whereupon that court shall enter a
final decree accordingly.

8§ 504. Jurors

Jurors shall be selected fromany panel in attendance at any tri al
termof the suprene court or county court of the county.

§ 505. Trial by the court

1. The court shall decide all issues not required to be tried by a
jury.



2. Upon a trial by the court without a jury:

(a) the court shall render a decision directing the order or decree
to be entered which, except for such direction, need not contain either
the facts found or the conclusions of |aw

(b) the decision nay be rendered orally and entered in the m nutes by
the court reporter and transcribed and filed, or may be nmade and fil ed
by the court in witing.

8 506. Reference to hear and report

1. In any proceeding other than one instituted for probate of a wll
or where a constitutional right to trial by jury exists and is denanded,
the court nmay appoint a referee to report to the court upon the facts or
upon a specific question of fact or upon the law and the facts. The
report of the referee shall be filed and contain the facts found and the
conclusions of law. No exceptions need be filed to the report.

2. No referee to exam ne an account rendered or to report questions
arising upon the settlenent of the account shall be appointed where the
estate does not exceed $1,000 in value or in any case where the item or
items in such account to which objections have been nmade do not
aggregate nore than $200, except that in any such proceeding the court
may appoint a referee to serve w thout conpensation.

3. Areferee shall have the powers granted by CPLR 4201 and shal
conduct the reference in the same nanner as a court trying an issue
Wi thout a jury. The referee shall file his report within 30 days after
the matter has been finally submtted. Unless otherw se stipulated a
transcript of the testinony together with the exhibits or copies thereof
shall be filed with the report.

4. Upon the notion of any party or on its own initiative the court may
confirmor reject in whole or in part the report of the referee; nmay
make new findings with or without taking additional testinony or may
order a new reference. Any party to the proceeding may serve notice of



the filing of the report. Unless the notion be nmade within 60 days after
service of notice of the filing of the report, it shall be deened
confirnmed. Where no issues remain to be tried the court shall file its
decision in witing.

5. The conpensati on and expenses of such a referee shall be fixed and
al l oned as provided by CPLR 8003 (a) and 4321, except as limted by
subdi vi si on 2.

6. (a) Upon the consent of the attorneys for all parties who have
appeared at the hearing, the court may designate the chief clerk, one of
the other clerks, a court attorney or any assistant to take the
testinmony in any proceedi ng other than one where a right to trial by
jury exists and to report to the court upon the facts or upon a specific
question of fact or upon the law and the facts. The report shall be in
writing and shall be filed. It shall state the facts deenmed to be
essential, but need not make findings of fact. No exceptions need be
filed to the report. The person so designated nust be an attorney at |aw
and shall have all the powers granted by CPLR 4201 and shall conduct the
reference in the same nanner as a court trying an issue without a jury.
A copy of the report shall be sent to the attorney for each party who
appeared at the hearing together with a notice that the report shall be
deened confirnmed as of course unless within ten days fromthe date of
mailing the report any party shall file with the court, a notice of
notion to nodify or overrule the report. Upon notion of any party or
upon its own initiative the court may confirm nodify or reject the
report in whole or in part, may make new findings with or w thout taking
additional testinony or may order a new heari ng.

(b) It shall not be necessary to file a transcript of the testinony
Wi th such report but on a notion to nodify or overrule the report any
party may file a copy of the transcript.

(c) Upon the consent of the attorneys for all parties who have
appeared at the hearing, the necessity of the preparation of the report
by the person so designated nmay be waived and the nmatter decided by the
court based upon the transcript of the hearing. In such event the
expense of the transcript shall be a charge against the estate, or where
appropriate, as otherwi se directed by the court.



(d) The person so designated as referee shall not receive any
conpensation fromthe estate or fromany party for his services and
shall be reinbursed for his necessary expenses only as provided in 2609

(3) (a).

§ 507. Testinony of witness

1. The testinony of a witness nay be taken at any place the court
directs. The party applying therefor shall give such notice of the tine
and place of taking the exam nation as the court prescribes and shal
pay the court its actual and necessary expenses incurred in taking
testinmony at a place other than the court.

2. I n any uncontested proceedi ng where an attesting or a nateri al
W tness who is in another county of the state cannot conveniently attend
before the court it nay nake an order directing that the w tness be
exam ned in the surrogate's court of another county and specifying the
nat ure and nmanner of the exami nation. A copy of the order nust be
transmitted to the surrogate so designated, together with the original
will or court certified reproduction thereof, where the testinony
relates to the execution of a will. The exanm nation nay be taken by one
of the clerks of the court. After the exam nation is reduced to witing
and subscribed by the witness or otherw se duly authenticated, it,
together with a statenent of the proceedi ng upon the execution of the
order, must be certified by the surrogate or clerk taking the
exam nation, attested by the seal of his court and returned with the
original will or court certified reproduction thereof, if any, to the
court which directed the exam nation, which nust file the sanme inits
of fice.

8§ 508. Before whomtestinony nmay be taken; issuance of conm ssion.

1. Testinony may be taken within or without the state or in a foreign

country by an attorney in addition to the persons enunerated in CPLR
3113 (a).



2. The court may issue a commi ssion to a person authorized to take a
commi ssi on under CPLR 3113 or to an attorney of this state or of the
jurisdiction in which the cormission is to be taken.

8§ 509. Effect of uncontroverted allegations of fact

Except as otherw se prescribed by law, a petition, or account filed in
a proceedi ng, unless denied by answer, objection or other proof, is due
proof of the facts therein stated.

8 510. Pretrial conference

At any tinme after issue has been joined, the court, in its discretion,
may require the attendance of all parties and counsel at one or nore
pretrial conferences. The conferences shall be held for the purpose of
settlenment negotiation, or, in the alternative, to narrow the issues for
trial, seek agreenent anong the parties and counsel as to the
adm ssibility of evidence, seek agreenent as to the order in which
W tnesses will be called, and otherw se provide for the speedy and
orderly conduct of trial. Absent objection placed on the record, during
a pretrial conference the court may confer with any party or parties and
their counsel outside of the presence of any other party or parties and
their respective counsel.

ARTI CLE 6
ORDERS AND DECREES
Secti on

601. Definition of decree and order; how order enforced.
602. Decree or order, when evidence of assets.
603. Transcript of decree or order.
604. Decree; instrunents of satisfaction.
605. Enforcenment of decree by execution.
606. Enforcenment of decree or order by punishment for contenpt;



when.
607. Enforcenment of decree or order by punishnment for contenpt;
manner .

8§ 601. Definition of decree and order; how order enforced

The determ nation of the rights of the parties to a special proceeding
in the court is a decree.

A direction of the court made or entered in witing and not included
in a decree is an order.

A decree or order has the sane effect and may be enforced in |ike
manner as a simlar judgnent, decree or order nade by the suprenme court
in an action.

8 602. Decree or order, when evidence of assets

A decree directing paynent by a fiduciary to a creditor of, or a
person interested in, the estate, or an order permtting a judgment
creditor to issue an execution against a fiduciary is, except upon an
appeal therefrom presunptive evidence that there are sufficient assets
in his hands to satisfy the sumwhich the decree directs himto pay or
for which the order permts the execution to issue. A decree charging a
deceased fiduciary with assets upon an accounting under 2207, is not
evi dence of assets in the hands of the accounting fiduciary.

8§ 603. Transcript of decree or order

1. derk to furnish transcript. Upon the application of any person,
the clerk nmust furnish to hima transcript of any decree or order. |If
it be for other than noney only, the clerk shall insert in the
transcript a brief statement of the nature of the relief awarded. Such
statenent nmay be inserted under "remarks" as contained in the form set



forth in section 255-c of the judiciary | aw.

2. Docketing with county clerk. A transcript of a decree or order of
the court nmay be filed in the office of the clerk of the county in which
the court is located and upon such filing the clerk shall docket the
decree or order in |like manner and with Iike effect as a judgnent
entered in the suprenme court within the county. The filing and
docketing and any subsequent filing and docketing with any other county
clerk shall be governed by the CPLR

8 604. Decree; instrunents of satisfaction

Upon the request of any person interested, there may be recorded with
the court any instrunment acknow edgi ng paynent of nobneys pursuant to a
decree or order of the court. Every such instrunent to be recorded
shal | be acknow edged and the record thereof, or a certified copy of
such record, shall be presunptive evidence of the contents of such
i nstrument and its due execution and of any paynent of noney or delivery
of property therein acknow edged.

The foregoing shall be in addition to such procedure for satisfaction
and the recording thereof as may be provided by the CPLR
8 605. Enforcenment of decree by execution

An execution shall not issue out of the court. The enforcenent by
execution of any decree or order of the court shall take place only
after the docketing of a transcript as set forth in 603 of this act,
wher eupon the decree or order shall be enforceable by execution as if it
were a judgnent of the suprenme court.

8§ 606. Enforcenent of decree or order by punishment for contenpt; when

1. In any of the followi ng cases, a decree or order of the court,



directing the paynent of noney or requiring the perfornmance of any act,
may be enforced by serving a certified copy thereof upon the party

agai nst whomit is directed, and if he refuses or wilfully negelects to
obey it, by punishing himfor a contenpt of court:

(a) Were it cannot be enforced by execution.

(b) Were part of it cannot be enforced by execution; in which case
the part or parts which cannot be so enforced may be enforced as
prescribed in this section.

(c) Were an execution as prescribed in the precedi ng section has
been returned wholly or partly unsatisfied.

(d) Were the delinquent is a fiduciary and the decree relates to the
estate, in which case the court nay enforce the decree or order as
prescribed in this section, either with or without requiring the
i ssuance of an execution, or after the return of an execution, as it
deens proper

2. For the purpose of enforcenent of a decree or order by nmeans of
puni shment for contenpt of court, the proceeding which termnated in
such decree or order is deened conti nued.

3. The court nmay refuse to punish any person for contenpt of court as
authorized in this section, in an instance in which facts are
denonstrated to its satisfaction which would justify a release of such
person frominprisonnent, in accordance with the provisions of section
775 of the judiciary |aw.

4. No proceedings taken to enforce a decree or order of the court,
ei ther by execution, punishnment for contenpt or otherw se, shal
preclude or affect in any nmanner an action or proceeding on a bond given
by the person agai nst whomthe decree or order was directed.

8§ 607. Enforcenment of decree or order by punishment for contenpt; manner

A person interested in the conpliance with a decree or order,

directing the paynent of a sum of nobney or the performance of any act,
may present to the court a petition show ng:



1. One of the grounds prescribed in the precedi ng section,

2. That a certified copy of the decree or order sought to be enforced
has been personally served upon the person agai nst whomit was entered,
whi ch service shall be equivalent to a personal demand upon the
respondent for the paynent of the sumdirected to be paid, or the
performance of the act directed by the decree or order to be perforned,

3. That the respondent has refused or wilfully neglected to obey such
order or decree, and

4. Praying that the respondent be directed to show cause why he shoul d
not be puni shed for contenpt.

The court may direct that a warrant of conm tnent issue against the
respondent, pursuant to section 757 of the judiciary law, or that the
respondent show cause why he shoul d not be punished for contenpt. The
order to show cause may be served upon the respondent personally or upon
his attorney.

Upon the return thereof, if the court is satisfied that the respondent
has refused or wilfully neglected to obey the decree or order, it nmay
direct that a warrant of conm tnent issue against the respondent
pursuant to section 757 of the judiciary |aw or punish the respondent
under the provisions of the judiciary |aw

ARTI CLE 7
GENERAL PROVI SI ONS RELATI NG TO LETTERS
Secti on
701. Requisites of letters.
702. Limted and restrictive letters.
703. Letters evidence of authority; effect of appeal.
704. Priority anong different letters.
705. Tinme, how reckoned upon successive letters.
706. When surviving or renmaining fiduciary may act; when successor



707.
708.
7009.

710.

711.

712.

713.

714.

715.

716.

717.

718.
719.

720.

721.

7122.

723.

724.
725.

nmust be appoi nt ed.

Eligibility to receive letters.

Qualification of fiduciaries.

bjection to grant of Jletters or appointnent of Ilifetine
t rust ee.

bj ections which require bond from fiduciary not otherw se
required to file bond.

Suspension, nodification or revocation of letters or renoval
for disqualification or m sconduct.

Petition; process thereupon; suspension.

Heari ng; decree.

Certain orders or decrees of other courts to be filed in the
surrogate's court.

Application by fiduciary for permi ssion to resign.

Proceedi ngs t her eupon.

Suspensi on of powers of fiduciaries in war service.

Nom nated fiduciaries in war service.

In what cases letters may be suspended, nodified or revoked, or
a l|lifetime trustee renoved or his powers suspended or
nodi fied, w thout process.

Ef fect and contents of decree suspending, nodifying or revoking
letters or renoving a Ilifetime trustee or suspending or
nodi fyi ng his powers.

Precedi ng section qualified.

Deposit of securities nay be ordered on revocation of letters
or renoval

Copy of letters issued to chief fiscal officer of county to be
transmtted to conptroller

I napplicability to lifetime trustees.

Rules relating to estate valuation after letters.

§ 701. Requisites of letters

1. Letters granted by any court to a fiduciary shall be issued in the
nane of the people of the state, attested in the nane of the judge of
the court, sealed with the seal of the court and signed by the court or



the chief clerk of the court or such other officer as the chief clerk
shal | have authorized or deputized for the purpose.

2. To all letters of guardianship of the property of an infant, the
court nust cause a copy of 1719 and 1720 to be annexed or printed
t her eon.

3. No court except the court which issues letters shall have power to
suspend, nodify or revoke them so long as the court issuing them has
jurisdiction of the estate or matter in which the letters were issued.

8§ 702. Limted and restrictive letters

Letters may be granted limting and restricting the powers and rights
of the hol der thereof:

1. To the enforcenment or prosecution of a cause of action in favor of
t he decedent or his fiduciary under general or special provisions of
law, to the defense of any claimor cause of action against a decedent
or his fiduciary, and restraining the fiduciary from conprom se of the
action or the enforcenent of a judgnment recovered therein until the
further order of the court and the filing of satisfactory security if
required.

2. Were it is inpracticable to give a bond in the full anount
required by statute, to receiving and adm nistering only the property
whi ch the court may specify, and restraining himfromreceiving or
adm ni stering other property until further order of the court.

3. To the adjustnent, settlenent, satisfaction or discharge of any
claimin favor of or against the decedent or his fiduciary.

4. To the performance of any act required in order to discharge the
estate of a decedent fromliability.

5. To an account in behalf of the decedent for the performance by him



of any trust or other responsibility.

6. To the conpletion of any transfer made by a decedent or his
fiduciary and to the execution of any instruments confirmng any
transfer so nade.

7. To the appearance in and conduct of an action in which a decedent
or his fiduciary is a necessary or proper party.

8. In the discretion of the court, to represent the estate in a
transaction in which the acting fiduciary could not or should not act in
his or her fiduciary capacity because of conflict of interest.

9. To comence and maintain any action or proceedi ng agai nst the
fiduciary, in his or her individual capacity, or against anyone el se
agai nst whomthe fiduciary fails or refuses to bring such a proceedi ng.

10. To any other purpose or act deened by the court to be appropriate
or necessary in respect of the affairs of the estate, the protection
t hereof or to the proper admnistration thereof.

In any case where limted and restrictive letters are granted the
court may reduce the anmount of security otherw se required or dispense
therewith according to the circunstances.

Any letters nmay contain appropriate recitals restraining the hol der
from doi ng any such acts or exercising any such powers as may be
specified therein until the further order of the court and upon the
filing, if ordered, of satisfactory security. The issuance of limted or
restrictive letters under this section may be in addition to the
i ssuance of general letters or other, limted or restrictive letters.

8§ 703. Letters evidence of authority; effect of appeal

1. Subject to the provisions of the succeeding section, letters
granted by the court are conclusive evidence of the authority of the



persons to whomthey are granted until the decree granting themis
reversed or nodified upon appeal or the letters are suspended, nodified
or revoked by the court granting them

2. Acertificate of letters testanentary or of adm nistration duly
i ssued by the clerk of the court shall be sufficient evidence, subject
to the provisions of subdivision one hereof, of the existence of such
letters and the identity of the fiduciary for all purposes for six
nont hs after the date of such issuance.

8§ 704. Priority anong different letters

A person who applies in good faith therefor, and to whomletters are
first issued froma court having jurisdiction to issue them has
exclusive authority under the letters until they are revoked. He is
entitled to denmand and recover from any person to whomletters are
afterwards i ssued by any other surrogate's court the property in his
hands bel onging to the estate. But the acts of a person to whomletters
were afterwards issued, done in good faith before notice of the letters
first issued are valid and an action or special proceedi ng comrenced by
hi m may be continued by and in the nane of the person or persons to whom
the letters were first issued.

8§ 705. Tinme, how reckoned upon successive letters

Where it is prescribed by |aw that an act nust or nay be done within a
specified tine after letters are issued and successive or supplenmentary
|l etters are issued upon the sanme estate, the tinme so specified nust be
reckoned fromthe issuing of the first letters, except where it is
ot herwi se specially prescribed by |aw or where the first or any
subsequent letters are revoked as provided in 1413.

8§ 706. Wen surviving or remaining fiduciary nmay act; when successor
nmust be appoi nted



1. \Where one of two or nore fiduciaries dies or is renoved or where
letters issued to one of them are revoked, a successor to the deceased
fiduciary or to the one who has been renoved or whose |etters have been
revoked shall not be appointed, except where such appointnent is
necessary in order to conply with the express terns of a will or
lifetime trust instrunment; but the others nay proceed and conpl ete the
adm nistration of the estate pursuant to the letters or lifetime trust
i nstrunment and may continue any action or special proceeding brought by
or against all.

2. Wen all the persons to whom |l etters have been issued die or where
letters issued to all of them have been revoked by a decree of the
surrogate's court, or, in the case of a lifetinme trust, when all persons
serving as trustee die or are renoved, w thout any successor trustee
havi ng been effectively appointed pursuant to the terns of the lifetine
trust instrunment, that court has, except in a case where it is otherw se
specially prescribed by |aw, the sanme power to appoint a successor to
t he person or persons whose powers have ceased as if the letters had not
been issued or as if no appointnent had been nmade. The successor nay
conpl ete the adm nistration of the estate cormitted to his predecessor,
he may continue in his own nane a civil action or proceeding pending in
favor of his predecessor and he nay enforce a judgnent, order or decree
in favor of the latter.

8§ 707. Eligibility to receive letters

Letters may issue to a natural person or to a person authorized by |aw
to be a fiduciary except as follows:

1. Persons ineligible

(a) an infant

(b) an inconpetent

(c) a non-domciliary noncitizen except one who is a foreign guardian
as provided in subdivision four of section one thousand seven hundred
si xteen of this chapter, or one who shall serve with one or nore



co-fiduciaries, at |east one of whomis resident in this state. Any
appoi ntment of a non-domiciliary noncitizen fiduciary or a New York
resident fiduciary hereunder shall be made by the court inits
di scretion

(d) one who does not possess the qualifications required of a
fiduciary by reason of substance abuse, dishonesty, inprovidence, want
of understanding, or who is otherwi se unfit for the execution of the
of fice.

2. Persons ineligible in court's discretion. The court may decl are
ineligible to act as fiduciary:

(a) a person unable to read and wite the English |anguage; or

(b) an individual convicted of a felony whose crine my be adverse to
the welfare of the estate, including but not limted to, crimes such as
enbezzl enent or any crine where there was a m sappropriation of noney or
a breach of fiduciary duty.

§ 708. Qualification of fiduciaries

Before letters are granted to a fiduciary, the fiduciary shall file in
the surrogate's court or famly court:

1. An acknow edged instrunent stating the fiduciary's domciliary
address and designating the clerk of the court to receive service of any
process issuing fromthe court in like manner and with |ike effect as if
it were served personally upon the fiduciary, whenever the person so
receiving letters cannot be found and served within the state after due
di ligence, which designation shall be irrevocable and shall continue in
effect so long as the fiduciary renmains in office and until ful
conpliance by the fiduciary with the terns of a decree providing for his
or her final discharge. If the fiduciary shall change his or her address
so stated the fiduciary shall pronptly notify the court of the new
addr ess.

2. Unl ess exenpted, an official oath taken before any officer
authorized to adm ni ster oaths, to the effect that the fiduciary wll



wel |, faithfully and honestly discharge the duties of the office and the
trust reposed in himor her and duly account for all noneys or other
property which nmay conme into his or her hands. The oath shall also
describe the office, and state that the fiduciary is not ineligible to
receive letters.

3. Such bond as may be required by law or by order of the court.

4. In the case of a trust conpany or other fiduciary exenpted by |aw
fromtaking an oath of office and filing a bond, an acknow edged consent
to accept its appointnent.

5. In the case of a foreign banking corporation or trust conpany
organi zed under the | aws of another state, conpliance wi th subdivision 3
of section 131 of the banking law is required.

8§ 709. hjection to grant of letters or appointment of lifetime trustee

Any person interested, including a nom nated fiduciary, before letters
are granted to another fiduciary or the surrogate's court appoints a
trustee of a lifetine trust, may file objections show ng his or her
interest in the estate and stating one or nore of the | egal objections
set forth in 707 to granting the letters to or the appointnent of one or
nore of the persons about to receive themor to be appoi nted. Were such
objections are filed the court may stay the granting of letters to or
t he appoi ntmrent of the person against whomthe objection is nmade until
the matter is determ ned.

8§ 710. Objections which require bond fromfiduciary not otherw se

required to file bond

1. No bond shall be required of an executor unless required by the
will or by 806 or by this section.

2. A person nanmed as executor or a testanmentary guardian or trustee



who is not required by the will to give a bond, shall be entitled to
letters by giving a bond as prescribed by | aw, although an objection has
been established to the satisfaction of the court that the person is a
non-dom ciliary.

3. If after the issuance of letters, a fiduciary not required by wll
to give a bond, who is a citizen of the United States, has becone a
non-domciliary, he nay be required to give a bond in an anmount to be
fixed by the court, upon objection filed and proof taken.

4. No fiduciary shall renove property of the estate without the state
Wi t hout the prior approval of the court and upon filing a bond if
required by the court.

§ 711. Suspension, nodification or revocation of letters or renoval for
di squalification or m sconduct

In any of the follow ng cases a co-fiduciary, creditor, person
i nterested, any person on behalf of an infant or any surety on a bond of
a fiduciary nmay present to the court having jurisdiction a petition
prayi ng for a decree suspending, nodifying or revoking those letters and
that the fiduciary nay be cited to show cause why a decree should not be
made accordi ngly:

1. Where the respondent was, when letters were issued to him or has
since becone ineligible or disqualified to act as fiduciary and the
grounds of the objection did not exist or the objection was not taken by
the petitioner or a person whom he represents before the letters were
gr ant ed.

2. \Were by reason of his having wasted or inproperly applied the
assets of the estate, or nade investnents unauthorized by | aw or
ot herwi se i nprovidently managed or injured the property conmtted to his
charge, including by failing to conply with paragraph (c) of section
8-1.9 of the estates, powers and trusts |law, or by reason of other
m sconduct in the execution of his office or dishonesty, drunkenness,



i mprovi dence or want of understanding, he is unfit for the execution of
his office.

3. Where he has wilfully refused or without good cause neglected to
obey any lawful direction of the court contained in any decree or order
or any provision of lawrelating to the discharge of his duty.

4. \Where the grant of his letters was obtained by a fal se suggestion
of a material fact.

5. Where by the terns of a will, deed or order, his office was to
cease upon a contingency which has happened.

6. Were he has failed without sufficient reason to notify the court
of his change of address within 30 days after such change.

7. \Were he has renoved property of the estate without the state
Wi t hout prior approval of the court.

8. Where he or she does not possess the qualifications required of a
fiduciary by reason of substance abuse, dishonesty, inprovidence, want
of understanding, or who is otherwi se unfit for the execution of the
of fice.

9. In the case of a guardi an, where he has renoved or is about to
renove fromthe state or where the interests of the infant will be
pronot ed by the appoi nt mrent of another person as guardi an.

10. In the case of a testanentary trustee, where he has violated or
threatens to violate his trust or is insolvent or his insolvenvy is
apprehended or is for any other cause deened an unsuitable person to
execute the trust.

11. In the case of a lifetinme trustee, a creditor or a person
i nterested, any person in behalf of an infant or any surety on a bond of
the trustee may present to the court having jurisdiction a petition
praying for a decree renoving the trustee or suspending or nodifying his



appoi ntnment and that the trustee may be cited to show cause why a decree
shoul d not be nade accordingly where the suprene court, if it had
jurisdiction, would have cause to renove the trustee or to suspend or
nodi fy his appoi nt nent.

12. In the case of any fiduciary who fails to file an account within
such time and in such manner as directed by the court.

8§ 712. Petition; process thereupon; suspension

A petition as prescribed in the precedi ng section nust show that the
case is one therein specified and, if entertained, process nust be
i ssued according to the prayer thereof to the fiduciary agai nst whom
relief is sought and to such other persons as the court may direct.

Upon the issuance of process the court may by order suspend the
respondent wholly or partly fromthe exercise of his powers and
authority during the pendency of the proceeding. A certified copy of
the order so made nust be served with the process, but fromthe tine it
is made, the order is binding upon the respondent and upon all other
persons, W thout service thereof, subject to the exceptions and
limtations prescribed in 720 and 721.

§ 713. Hearing; decree

Upon the return of process issued as prescribed in the preceding
section the court may nmake a decree suspendi ng, nodifying or revoking
the letters issued to or renoving the respondent or nodifying the terns
of his appointnent or may dism ss the proceedi ng upon such terns as
justice requires.

8§ 714. Certain orders or decrees of other courts to be filed in the
surrogate's court



Whenever the suprene court shall suspend or renobve or accept the
resignation of a guardian of an infant's person or property or both, or
of a testanentary trustee appointed by it, a certified copy of the order
or decree shall be filed in the surrogate's court of the county having
jurisdiction of the infant's person or estate or of the testamentary
trust and a mnute thereof shall be nade and indexed in the book or
books kept by the surrogate in which simlar orders or decrees made in
each surrogate's court are entered.

The county clerk of the county in whose office the order or decree of
the suprene court is entered, shall give witten notice to the clerk of
the proper surrogate's court of the filing of such order or decree.

8§ 715. Application by fiduciary for perm ssion to resign

A fiduciary may present to the court at any tine a petition praying
that he or she be permtted to resign, that his or her letters be
revoked and that he or she be pernmitted to settle his or her account
judicially or informally as such fiduciary, and that notice of the
application be given to the persons and in the nmanner directed by the
court. The petition shall show the facts upon which the application is
f ounded.

8§ 716. Proceedings thereupon

If it shall be determ ned that the petition should be granted, an
i nternmedi ate order may be entered forthwith or at any time during the
pendency of the proceeding, permtting the petitioner to resign,
revoking his or her letters, or renoving himor her, appointing a
successor, and directing the resigning fiduciary to turn over all assets
in his or her hands to his or her successor and settle his or her
account judicially or informally. The proceedi ngs thereupon, whether or
not the letters of the petitioner be revoked or he or she be renoved,
nmust be the sanme as upon a petition for the judicial settlenment of the
petitioner's account, except that the successor fiduciary, if one shal



have been appointed, shall be a necessary party to it. Upon the
resigning fiduciary fully accounting and payi ng over all noney which is
found to be due fromhimor her and delivering over all books, papers
and other property in his or her hands to his or her successor, or in
such manner as the court directs, a decree may be made di schargi ng him
or her accordingly.

8§ 717. Suspension of powers of fiduciaries in war service

1. Wenever a fiduciary is engaged in war service, as defined in this
section, such fiduciary or any person interested, may present a petition
to the court having jurisdiction, praying for a decree suspending the
powers of such fiduciary while he is engaged in war service and unti |
the further order of the court and if his suspension will |eave no
person acting as fiduciary or |eave the sole beneficiary of a trust as
the only acting trustee thereof, the petition nust pray for the
appoi ntment of a successor unless a successor has been named in the wll
or lifetime trust instrunment and such successor is not engaged in war
service or is not for other reasons unable or unwilling to act as a
fiduciary.

2. For the purposes of this section, a fiduciary is deened to be
engaged in war service if he is

(a) a nenber of the mlitary or naval forces of the United States or
any of its allies or if he has been accepted for such service and is
awai ti ng i nduction therein, or

(b) engaged in any work abroad in connection with a governnent al
agency of the United States or with the Anerican Red Cross Society or
any other body with simlar objects, or

(c) interned in an eneny country or is in a foreign country or a
possessi on, dependency or protectorate of the United States and is
unable to return to this state, or

(d) a nenber of the nmerchant marine service or other simlar service.

3. \Were the application is made by a fiduciary engaged in war
service notice shall be given to the persons and in the nmanner directed



by the court. Were the application is nmade by any ot her person notice
shall be given to the fiduciary and such other persons and in the manner
directed by the court.

4. Upon filing of the petition and proof of service of the notice
prescri bed, the court nay, notw thstandi ng any ot her provision of |aw,
suspend the fiduciary engaged in war service fromthe exercise of al
his powers and duties while he remains engaged in war service and unti |
the further order of the court. The decree may further provide that the
remai ning fiduciary, or if there be none, the successor nanmed in the
will or lifetime trust instrunment or appointed by the court, is
possessed of and may exercise all the powers and be subject to all the
duties incidental to his office as fiduciary.

5. The conpensation of the successor shall be limted to conm ssions
as conputed under 2307, 2308 or 2309, whichever section is applicable to
the fiduciary, upon incone received and di sbursed, and upon pri nci pal
di sbursed. Conmi ssions may be allowed also to his successor under the
provi sions of those sections, whichever section is applicable to the
successor, if he is entitled to or required to collect the rents of and
manage real property. 1In the event of the resignation or renoval of the
suspended fiduciary under any other section of this act or in the event
of the death of the suspended fiduciary, the foregoing limtations on
t he conputation of the comm ssions of his successor shall cease to apply
and the conm ssions of the successor shall be conputed in the sane
manner as any other fiduciary.

6. Wen the suspended fiduciary ceases to be engaged in war service,
he may be reinstated as fiduciary if any of the duties of his office
remai n unexecuted, upon application to the court, and upon such notice
as it directs. If the suspended fiduciary is reinstated the court shal
renove his successor and revoke his letters and nmake such ot her order or
decree as justice requires, but such renoval and revocation of letters
shall not bar the successor from subsequently qualifying as a fiduciary
i n accordance with the provisions of the will or lifetine trust
instrument if for any reason thereafter it becones necessary that a
fiduciary be appoi nt ed.



8§ 718. Nom nated fiduciaries in war service

1. Wenever a person nonmnated in a will or lifetine trust instrunent
as executor, guardian or trustee is engaged in war service as defined in
the preceding section and is unable to qualify as fiduciary because of
such service, his failure to so qualify shall not be deened a final
renunci ati on but a tenporary one which shall becone final 6 nonths after
such nom nated fiduciary ceases to be engaged in war service. |If the
will or lifetime trust instrunment does not name a co-fiduciary or
successor fiduciary or if the co-fiduciary or successor fiduciary is
unwi I ling or unable to act and the failure of the nom nated fiduciary in
war service to qualify | eaves no person acting as fiduciary or wll
| eave the sole beneficiary of a trust as the only active trustee
t hereof, any person interested may file a petition praying for the
appoi ntment of a successor to the nomnated fiduciary in war service.
Notice of the application shall be given to the persons and in the
manner directed by the court. Wthin 6 nonths fromthe date the
nom nat ed fiduciary ceases to be engaged in war service, and if any of
the duties of his office remain unexecuted, he may file a petition
prayi ng that he be appoi nted executor, guardian or trustee, as the case
may be, in accordance with the terns of the will or lifetinme trust
instrument. Notice of the application shall be given to the persons and
in the manner directed by the court. The court may grant the
application and direct the issuance of letters to or appoint the
petitioner jointly with the fiduciary acting or nmay renove or revoke the
|l etters of the successor appointed to take the place of the nom nated
fiduciary or may nake such other order or decree as justice requires.
The renoval and revocation of the letters of the original successor to
the nom nated fiduciary shall not bar the successor from subsequently
qualifying as fiduciary if for any reason thereafter it becones
necessary that a fiduciary be appointed.

2. The comm ssions of a successor appointed under this section shal
be conputed in accordance with the provisions of 2307, 2308 or 2309,
whi chever section is applicable to the fiduciary, except that where the



successor is renoved or his letters revoked he shall not be entitled to
commi ssions for paying or delivering the estate to the nom nated
fiduciary upon his qualification

8§ 719. In what cases letters may be suspended, nodified or revoked, or a
lifetime trustee renoved or his powers suspended or nodifi ed,
W t hout process

In any of the follow ng cases, the court nay nmake a decree suspendi ng,
nodi fying or revoking letters issued to a fiduciary fromthe court or
renoving a lifetime trustee or nodifying or suspending the powers of a
lifetime trustee without a petition or the issuance of process:

1. Where the fiduciary being duly cited to account neglects to appear
upon the return of process without showi ng a satisfactory excuse
therefor and the court has sufficient reason to believe that no valid
excuse can be nade, or having been ordered to account, fails to file an
account within such tinme and in such manner as directed by the court.

2. Were process issued to a fiduciary in a case prescribed by |aw
cannot be personally served upon himby reason of his having absconded
or conceal ed hinsel f.

3. Wiere he has defaulted in supplying informati on concerni ng assets
or affairs of the estate as ordered by the court, pursuant to 2102, or
has negl ected or refused to obey the order.

4. \Where by the judgnment of another court of conpetent jurisdiction
the will or lifetime trust instrument under which |etters have been
i ssued or the fiduciary appointed is declared to be invalid or
i neffective.

5. Where an adnministrator has failed to give the bond required to sel
or to receive the proceeds of a sale of real property or to give a new
bond or a new surety when required to do so by an order or decree of the
court.



6. Were he has been convicted of a felony or has been judicially
commtted or has been declared an inconpetent.

7. Where he mngles the funds of the estate with his own or deposits
them wi th any person, association or corporation authorized to do
busi ness under the banking law in an account other than as fiduciary.

8. In any case in which ancillary letters have been i ssued where the
original letters in the domciliary jurisdiction have been revoked.

9. Were a tenporary adm ni strator has been appointed of the estate of
an absentee, and it is shown that the absentee has returned or that he
is living and capabl e of resum ng the managenent of his affairs or that
an executor or adm nistrator has been appointed of his estate or that a
committee of his property has been duly appointed in this state.

10. Where any of the facts provided in 711 are brought to the
attention of the court.

§ 720. Effect and contents of decree suspending, nodifying or revoking
|l etters or renoving a lifetime trustee or suspending or
nodi fyi ng his powers

Upon the entry of a decree made as prescribed in this act, renoving a
fiduciary or suspending, nodifying or revoking his letters issued to a
fiduciary, his powers are suspended, nodified or cease, as the case my
be. The decree may require himto account for all noney and ot her
property received by himand to pay over and deliver all noney and ot her
property in his hands, to the court or to his successor or to such other
person as is authorized by lawto receive it, or it may be nade wi thout
prejudice to an action or special proceeding for that purpose then
pendi ng or thereafter to be brought. The renoval suspension,
nodi fication or revocation does not affect the validity of any act
wi thin the powers of the fiduciary done by himbefore his renoval or the
suspensi on, nodification or revocation of his letters or the service of



process, where the other party acted in good faith, or done after the
service of process and before entry of the decree where his powers with
respect thereto were not suspended or nodified by service of process or
where the court in a case prescribed by law, permtted himto do the
same, notw thstandi ng the pendency of the special proceedi ng agai nst him
and he is not liable for such an act done by himin good faith.

Where an executor or admnistrator is also a testanentary trustee of
the sane estate, a decree revoking his letters as executor or
adm ni strator does not affect his power or authority as testanentary
trustee, except in the case specially prescribed for that purpose in
1505.

8§ 721. Preceding section qualified

The preceding section does not affect the liability of a person to
whom noney or ot her property has been delivered as distributee or
| egatee to respond to the person lawfully entitled thereto, where
| etters are revoked because a supposed decedent is living or because a

will is discovered after adm nistration has been granted, in a case of
supposed intestacy or a prior will is revoked upon which letters were
gr ant ed.

§ 722. Deposit of securities may be ordered on revocation of letters or
renmoval

When upon the revocation of letters or renoval of a fiduciary a decree
is made in which such fiduciary is personally charged with or directed
to pay a sum of noney upon a finding that he has made an unl awf ul
i nvestment or disposition of the estate in his hands and the security or
ot her instrunent by which such investnent or disposition is evidenced or
the property in the purchase of which such investnent or disposition has
been made shall not be a part of the assets which his successor nay be
required legally to receive, the decree may direct that such security or
ot her instrunent or such property, if practicably capable of delivery



under such direction, be forthwith deposited with a safe deposit conpany
in such manner as to prevent the withdrawal of the property except upon
the order of the court.

8§ 723. Copy of letters issued to chief fiscal officer of county to be
transmitted to conptroller

Wthin ten days after granting letters to the chief fiscal officer of
the county the court nust transmt to the state conptroller a certified
copy thereof.

8§ 724. Inapplicability to lifetine trustees

Except as ot herw se expressly provided or required by context, this
article shall not be applicable to lifetine trustees.

8§ 725. Rules relating to estate valuation after letters

The chief adm nistrator of the courts shall promulgate rules to insure
that, after letters have been granted to a fiduciary and the fee based
on the initial value of the estate has been paid, the court is notified
of the actual value of the estate as subsequently shown by a tax return
filed under article twenty-six of the tax |law, by a proceedi ng under
such article, by any proceeding in surrogate's court involving such
estate, or by the filing with the court of such other papers or
docunents as such rules shall prescribe.

ARTI CLE 8
GENERAL PROVI SI ONS RELATI NG TO BONDS
Secti on
801. Ampunt; condition; nunber of sureties; obligees.
802. Approval and filing of bonds; designation of clerk.
803. Deposit of assets to reduce bond.



804. Bond required when assets deposited with bank or trust conpany
serving as co-fiduciary.

805. Bond of admi ni strator, t enporary admi ni strator or
adm nistrator c.t.a.

806. Bond of a testanentary trustee or executor acting as trustee.

807. Bond of a legal life tenant.

808. Liability of surety for assets received by principal 1in
anot her fiduciary capacity.

809. Action or proceeding on bond; disposition of proceeds; summary
determnation in certain cases.

810. Application of article to fiduciaries heretofore appointed.

811. Ceneral conformty of bonds to CPLR

8§ 801. Anpunt; condition; nunber of sureties; obligees
1. Amount. Wenever a fiduciary or legal life tenant shall be

required to file a bond, the anmount thereof, except where the court has
reduced it or dispensed therewith, shall be fixed as foll ows:

(a) Executor, adm nistrator, (a) Not Less Than:
adm nistrator c. t. a., i. Value of all personal
adm nistrator d. b. n., property receivabl e
and tenporary adm ni strator. by the fiduciary.

ii. Estimated gross rents
of real property
recei vabl e by the
fiduciary for 18
nont hs.

iii. Probable recovery in
any cause of action
prosecuted by the
fiduciary.

In fixing the anbunt of a bond under this paragraph the court rmust
al so take into consideration in the case of a successor executor,
adm nistrator, admnistrator c. t. a., or admnistrator d. b. n., how
much of the estate, if any, has al ready been admi ni stered.



No bond shall be required of any of the above nentioned fiduciaries if
the val ue of the assets to be adm ni stered does not exceed the nonetary
anount defined as a snall estate pursuant to subdivision one of section
1301 of this act.

(b) Guardian of the property (b) Not l|ess than

of an infant i. Value of all personal
property receivabl e
by the guardi an.

ii. Estimated gross rents

of real property
recei vabl e by the
guardi an for three
years.

iii. Estimated gross incone
for three years from
sources other than
noneys or other assets
committed to the
guardi an for
adm ni stration.

(c) i. Testamentary trustee, or (c) In such anpbunt as
executor required to hold, the court directs.
manage or invest property
for the benefit of another,

ii. ancillary fiduciaries,

iii. guardian of the person of an
i nfant,

iv. legal life tenant, or
any case not provided for in
this article where the filing
of a bond is required.

(d) Ingranting limted and restrictive letters pursuant to the
provi sions of 702 the court may di spense with a bond al together or fix
t he anmount at such sumas it may deem sufficient.

(e) In addition to such powers as are conferred by CPLR 2508, the
court may at any tine increase or decrease the bond of a fiduciary or



|l egal life tenant when good reason therefor appears.

(f) In fixing the anount of a bond, the court nay require evidence as
to the character and value of the assets to be commtted to the
fiduciary and may exam ne the applicant or any other person under oath
or take such other steps as it deens necessary.

2. Condition. Unless the court directs otherw se the condition of
the bond shall be that the fiduciary will faithfully discharge his
trust, obey all |lawful decrees and orders touching the adm nistration of
the assets committed to himincluding but not limted to decrees or
orders directing repaynent of amounts all owed as advances on conmm Ssions
and render a verified account of his adm nistration whenever required to
do so by the court. In the case of a legal life tenant the condition
shall be that the principal account for and deliver to his successors in
interest the property held as life tenant.

3. Sureties. The court nmay authorize or direct the execution and
filing of a bond with a sole surety or with two or nore sureties or it
may di spense with sureties altogether when good reason therefor appears.

4. (bligees of bond. The bond of a fiduciary shall run to the people
of the state for the security and benefit of the persons then or
thereafter interested in the estate.

§ 802. Approval and filing of bonds; designation of clerk

1. Al bonds nust be approved by the court. The court may by order
aut hori ze one or nore clerks or |aw assistants to approve bonds.
Approval of a bond nust be endorsed thereon and when so endorsed the
bond nust be filed in the court.

2. Each surety on a bond shall file an acknow edged instrunent stating
his domciliary address and designating the chief clerk of court and his
successors in office as a person upon whom any process of any court of
the state nay be served in any action or proceeding relating to the bond
with like effect as if served personally upon the surety whenever the



surety after due diligence cannot be found and served within the state
of New Yor k.

3. A corporate surety licensed to transact business in the state shal
be deenmed to have conplied with the requirenents of this section if it
has filed or does file one acknow edged instrunent which applies to al
bonds of the corporate surety filed and approved after the date of the
filing and which by its termis of indefinite duration and irrevocable.

4. The filing of a designation by a corporate surety shall have the
sane effect as if a separate designation had been filed with each bond
to which it is a party.

8§ 803. Deposit of assets to reduce bond

1. \Whenever a bond or new surety nay be required, if the value of the
estate is so great or for other sufficient reasons the court deens it
i nexpedient to require security in the full anmount prescribed by law it
may direct that all or part of the assets of the estate be delivered
subject to further order of the court to the county treasurer or other
proper fiscal officer, the clerk of the court or a trust conpany, bank
or safe deposit conpany or otherw se restrict the authority of the
fiduciary. The court nmay thereupon fix the anmount of the bond taking
into consideration the value of the remainder only of the estate.

2. The assets so deposited shall not be withdrawn fromthe custody of
t he depositary and no person other than the proper fiscal officer of
such county, city or depositary shall receive or collect any principal
or income or other benefits derived fromsuch assets w thout order of
t he court.

§ 804. Bond required when assets deposited with bank or trust conpany
serving as co-fiduciary

When a bank or trust conpany is a fiduciary and is nom nated to serve



or is serving with one or nore individual fiduciaries the court may mnake
an order directing the deposit of assets with the bank or trust conpany
upon such terns and upon the giving of such bond by the individual
fiduciaries as it deens advisabl e.

8§ 805. Bond of administrator, tenporary adm nistrator or adm nistrator
c.t.a.

1. Before letters are issued to an administrator, tenporary
adm ni strator or admnistrator c.t.a. he shall execute and file a bond
provi ded, however, that where the person or persons about to be
appointed is or are entitled to the whole estate or where acknow edged
consents that a bond be dispensed with or fixed at a reduced anopunt are
executed and filed by all persons interested in the estate the court nay
di spense with a bond or fix the anmount at such sumas will adequately
protect the right of all creditors. If such consent be filed by sone but
not all of the persons interested in the estate, such consent nust al so
specifically release any claimunder the bond required and the court nay
fix the amount at such sumas will adequately protect the rights of al
creditors and of the non-consenting persons interested.

2. The court may require that the anmount of creditors' clains be
ascertained by a notice to creditors which shall be published once a
week for 4 consecutive weeks in such newspapers as the court nmay sel ect
and which shall direct the creditors to file their clainms in witing
with the clerk of court on or before a day fixed therein, which shall be
at | east 30 days after the day of first publication.

3. Before an admi nistrator shall receive the proceeds of a disposition
of real property pursuant to the provisions of EPTL 11-1.1 he shall file
a further bond in the anpbunt of the proceeds unless it be dispensed with
as above provided or unless his existing bond is sufficient to cover the
proceeds.

8§ 806. Bond of a testanentary trustee or executor acting as trustee



Whenever a testamentary trustee is appointed by will or order of the
court or an executor is appointed who is required to hold, manage or
i nvest real or personal property for the benefit of another, he shal
unl ess the will provides otherw se, execute and file a bond.

§ 807. Bond of a legal life tenant

Whenever a legal |life tenant is entitled to the possession or control
of property under a will, he shall if the court so directs execute and
file a bond unless the will expressly provides otherw se.

§ 808. Liability of surety for assets received by principal in another
fiduciary capacity

1. Afiduciary is liable for noney or other personal property of the
estate which was in his hands or under his control when his letters were
i ssued or when he began to serve as lifetine trustee in whatever
capacity it was received by himor canme under his control.

2. \Were the noney or property was received by himor canme under his
control by virtue of letters previously issued to himor his previous
appointment as lifetine trustee in the sane or another capacity an
action to recover the noney or damages for failure to deliver the
property nay be maintai ned upon both bonds, but as between the sureties
upon the bond given upon the issue of the prior letters or upon his
prior appoi ntnent and those upon the bond gi ven upon the issue of the
subsequent letters or upon his subsequent appointnment the latter are
i able over to the former.

8§ 809. Action or proceeding on bond; disposition of proceeds; summary
determnation in certain cases

1. Wen permitted. An action or proceeding on a fiduciary's bond may



be brought in either of the following cases if |eave of the court by
notion on notice to the surety is granted:

(a) by a person having a judgnment or decree against the fiduciary
whi ch remai ns unsatisfied after the expiration of 10 days from date of
entry;

(b) by the fiduciary's successor or if the fiduciary has died, been
renoved, or his letters have been revoked and if no successor has been
appoi nted, by any aggri eved person, for the recovery of any noney or
property received by the fiduciary and not duly adm nistered by himor
for an injury to the estate caused by his act or om ssion.

2. Disposition of proceeds. The decree or judgnment in the action or
proceedi ng on the bond shall provide for the disposition of any proceeds
that may be recovered in the action or proceeding.

3. Summary determ nation in certain cases. Were a decree has been
made directing paynent by a fiduciary and paynent has not been nade
within 10 days after date of entry, any person in whose favor the decree
was rendered nay as an alternative to an action or proceeding on the
bond as provided in subdivision 1 seek a sutmmary determ nation of the
surety's liability in the court making the decree. Process shall issue
to the surety and such other persons as the court nmay direct. Upon the
return of process the court may conduct such proceedi ngs and nmake such
decree or order as justice shall require.

8§ 810. Application of article to fiduciaries heretofore appointed

The provisions of this article shall apply to fiduciaries heretofore
appointed and to trusts created before this act takes effect except that
its provisions shall not affect in any manner the liability of sureties
on bonds theretofore executed.

8§ 811. General conformty of bonds to CPLR

The provisions of this article shall govern bonds in this court but to



the extent consistent with such provisions and as to matters of detai
not provided for herein the provisions of CPLR article 25 shall also

apply.

ARTI CLE 9

TEMPORARY ADM NI STRATI ON- - ABSENTEES AND | NTERNEES

Secti on

901. When tenporary admnistration nmay be granted.

902. Procedure for appointnment of tenporary adm nistrator.

903. General powers of tenporary adm nistrator.

905. Actions and proceedi ngs mai ntai nabl e by or against a tenporary
adm ni strator.

906. Paynent of clains by tenporary adm nistrator.

907. Special powers of tenporary admnistrator in estates of
absent ees and i nternees.

908. Settlenment of tenporary adm nistrator's account of a decedent's
estate.

910. Annual account of internee's estate.

911. Final determi nation and distribution of an absentee's estate.

8§ 901. Wen tenporary adm nistration may be granted

Tenporary adm ni stration nmay be granted if the court finds it is in
the best interests of the estate in the foll ow ng cases:

1. When for any cause delay occurs in the grant of letters on the
estate of a decedent or a person alleged to be deceased or in the
probate of his or her will.

2. \When a person having an interest in property in this state has
di sappeared and is absent fromhis or her place of abode w thout being
heard of after diligent inquiry. Such person shall be referred to as an
absent ee.

3. When a person having an interest in property in this state has been



made a prisoner of war or has been detained or interned by an eneny
country or in an enemy-occupied country or by force, or inprisoned in
this country, a foreign country, whether legal or illegal, and who is
t hereby unabl e to safeguard and care for his property in this state.
Such person shall be referred to as an internee.

8§ 902. Procedure for appointnment of tenporary adm nistrator

1. If a proceeding is pending for probate of a will or for letters of
adm ni stration, process shall issue to such persons and in such manner
as directed by the court.

2. |If no proceeding is pending and the alleged delay is in a
proceedi ng for

(a) letters of adm nistration on the estate of a decedent or a person
al l eged to be deceased, process shall issue to the persons who woul d be
entitled to receive process on an application for such letters;

(b) probate of a will, process shall issue to the executor naned in
the last will on file in the court of a decedent or a person alleged to
be deceased and to such beneficiaries naned in such will and to such
ot her persons as directed by the court.

3. In the case of an absentee, process shall issue to the absentee and
to the persons who would be his or her distributees if he or she had
died on the date of filing the petition. Upon return of process the
court after hearing shall fix and determ ne the date when t he absentee
was | ast seen or heard of.

4. In the case of an internee, process shall issue to the persons who
woul d be his or her distributees if he or she had died on the date of
filing the petition.

5. In all cases under subdivisions 1, 2 and 4, the court nay di spense
with process if it finds that the best interests of the estate so
require.



6. After a citation has been issued by the court in a case under
subdivision 3 and it is established to the satisfaction of the court
that the best interests of the estate of an absentee require i medi ate
supervi sion or action by a fiduciary, the court may forthw th appoi nt
the tenporary adm nistrator to serve during the pendency of the
proceedi ng or for such shorter period of time as the court directs. In
no event shall such appointnment be for a | onger period than six nonths
fromthe date of issuance of the citation. During the pendency of the
proceedi ng, the court nay at any tine revoke such letters of tenporary
adm nistration. The tenporary adm nistrator shall not be entitled to
commi ssi ons under 2307 for services rendered prior to the date of the
decree finally appointing the tenporary adm nistrator and containing the
finding required by subdivision 3, but the court may award such
conpensation for such services as shall be just, reasonable and proper,
not to exceed a full comm ssion for all services rendered by such person
as fiduciary during the entire adm nistration of the estate.

7. Apetition for letters of tenporary adm nistration may be presented
by any person interested in the estate of a decedent or a person alleged
to be deceased, any beneficiary or nom nated executor under the |ast
will of a decedent or a person alleged to be deceased on file in the
court, any person who would have an interest in the property of an
absentee or internee if he or she were dead, a public adm nistrator,
county treasurer, creditor or by a person interested in an action
brought or about to be brought in which the decedent, absentee or
i nternee woul d be a proper party.

8§ 903. Ceneral powers of tenporary adm nistrator

1. Letters of tenporary adm nistration shall confer upon the person
naned therein, subject to any limtation contained in an instrunent
offered for probate, all the powers and authority with respect to al
real and personal property of a decedent, absentee or internee, and
subject himor her to all the duties and liabilities of an adm ni strator
Wi th respect thereto except that they do not confer any authority to pay
or to satisfy any testanentary disposition or intestate share.



2. Were a tenporary adm ni strator is appointed upon the estate of an
absentee or internee and the estate includes an interest as a tenant in
comon, joint tenant or tenant by the entirety of real property in the
same or another county, the court nay by order authorize the tenporary
adm nistrator to join with the other tenants or tenant in a sale,
nortgage or |ease of the real property or in a conveyance to the other
tenants or tenant upon such ternms as may be approved by the court and
assented to by the other tenants or tenant. The sale, nortgage or |ease
may be authorized without limtation by the purposes, conditions and
restrictions stated in article 19. The proceeds of a sale and the rents
recei ved upon any | ease nade pursuant to this subdivision shall be
apportioned according to the interest of the parties.

3. Atenporary adm ni strator appointed upon the estate of an absentee
or internee has all the powers and authority enunerated in the preceding
subdi vi sions of this section with respect to the real and personal
property of the absentee or internee. The tenporary adm nistrator's acts
done in pursuance of that authority are binding upon the absentee or
internee, if living, or his or her distributees or devisees, if he or
she be dead.

4. (a) The court may, in the order directing the issuance of tenporary
|l etters of administration or in one or nore subsequent orders, limt
such letters to the recei pt of assets specified in such order or orders
and may prohibit the collection of any other assets of the decedent, or
may limt, restrict or authorize the person naned in such letters in any
manner that the court deens advisable for the effective protection of
the rights of all persons who nay have an interest in the estate of the
decedent, absentee or internee.

(b) I'n such order or orders, the court may make such directions as it
deens proper and necessary with respect to the custody and preservation
of all papers and records of the decedent, absentee or internee.

Di scovery and production of such papers and records shall be governed by
article 31 of the civil practice |aw and rul es.



8§ 905. Actions and proceedi ngs nui ntai nabl e by or against a tenporary
adm ni strator

1. A tenporary adm nistrator may maintain any action or proceeding
for the purpose of taking into his possession, securing and preserving
all property of a decedent, absentee or internee or for determ ning the
ownership of property.

2. Any action or proceeding nay be nmaintained against a tenporary
adm ni strator upon a debt of the decedent, absentee or internee or upon
any cause of action to which the decedent, absentee or internee would
have been a party in like manner and with |ike effect as if he were an
adm ni strator.

8§ 906. Paynent of clainms by tenporary adm nistrator

At any tinme after the issuance of letters of tenporary adm nistration,
process may issue to a tenporary adm nistrator requiring himto show
cause why he should not pay the petitioner's claim The court nay
dism ss the petition or direct paynent or satisfaction of the claimin
whole or in part and may require a refundi ng bond.

8§ 907. Special powers of tenporary administrator in estates of absentees
or internees

1. Wiere it appears to the satisfaction of the court that the spouse,
a child or a dependent presunptive distributee of an absentee or
internee or the internee hinself or herself requires provision out of
the estate for his or her benefit, health, naintenance, clothing or
education, the court nmay nake such orders fromtine to tinme enpowering
the tenporary adm nistrator to make such provision therefor out of al
property in his or her hands not needed for the paynent of clains as the
court deens proper

2. The court may by order enpower the tenporary adm nistrator from



time to tine to conduct any inquiry and to expend funds of the estate
therefor to ascertain the whereabouts or condition of an absentee or

i nternee. The expenditures so nade shall be deened adm nistration
expenses.

8§ 908. Settlenent of tenporary administrator's account of a decedent's
estate

1. When the tinme for presentation of clains as fixed by notice duly
publ i shed has expired or when 7 nonths have el apsed since the issuance
of letters of tenporary adm nistration on the estate of a decedent the
court may direct a tenporary adm nistrator to account upon the
application of the tenporary adm nistrator. The court upon its own
initiative or upon the petition of a person interested, a public
adm ni strator, county treasurer or creditor, nay direct a tenporary
adm nistrator to account at any tine.

2. Upon the settlenent of his account the court may direct the
tenporary adm ni strator of a decedent's estate to pay the decedent's
funeral and admi nistration expenses and direct the ratable distribution
of the remaining assets in paynent of the clainms allowed or established
as valid clainms against the decedent. The court may direct the paynent
into court or the retention by the tenporary adm nistrator of whatever
may remai n of the assets of the personal estate of such decedent.

8§ 910. Annual account of internee's estate

1. Except as provided in subdivision 2 a tenporary adm ni strator of an
i nternee's property nust annually within 30 days after the anniversary
of his or her appointnent, as |long as any of the internee's property or
of the proceeds thereof remains under his or her control, file in the
court an account in simlar manner and formas provided in 1719 and the
sanme shall be verified and exam ned as provided in 1720 and 1721.

2. \Were the tenporary admnistrator omts to file an account as



requi red under subdivision 1 or where it appears that the account is
defective, proceedings nay be taken as prescribed in 1722.

3. Wien an internee or another duly appointed representative appears
and clains his or her property the tenporary adm nistrator shall account
for, deliver and pay over the renminder thereof, after making such
deductions as are allowable by |aw.

8 911. Final determ nation and distribution of an absentee's estate

1. If it appears at any tine during the adm nistration of the estate
that the absentee is in fact dead the tenporary adm nistrator or a
person interested may petition for the probate of his or her will or the
grant of full letters of adm nistration and for a judicial determ nation
of the fact of death and if the court finds that it is in the best
interests of the estate an accounting and distribution nay be directed
wi t hout the issuance of permanent letters.

2. If before any decree of distribution has been nade, an absentee or
his duly appointed fiduciary appears and clains his or her property the
tenporary adm ni strator shall account for, deliver and pay over to the
absentee or such fiduciary the remai nder thereof after making such
deductions as are all owable by |aw.

3. If the absentee has not appeared or been heard of after the | apse
of 5 years fromthe date of the finding required by 902, subdivision 3
or in case the tenporary adnmnistrator is not appointed within 4 years
after said date, upon the expiration of 1 year after the date of the
appoi ntment of the tenporary adm nistrator and if the renainder of the
property has not been accounted for, delivered or paid over to the
absentee or his or her fiduciary under the precedi ng subdivision of this
section the court shall direct an accounting, require the absentee to
show cause why his or her assets should not be distributed according to
| aw and thereafter make a decree determning that all interest of the
absentee in his or her property has ceased and term nated and directing
that all his or her property be distributed to such persons as woul d be



entitled thereto, by will or as in an intestacy, as if such absentee
died at the expiration of such 5 year period. Such decree nmay include a
determ nation of the rights of the absentee or any other person in any
contractual or property rights contingent upon the death of the absentee
in the sane manner as section 2-1.7 of the estates, powers and trusts
law. No action shall be brought by an absentee to recover any portion
of his or her property after the determ nati on and decree.

ARTI CLE 10
| NTESTATE ADM NI STRATI ON
Section 1001. Order of priority for granting letters of adm nistration.
1002. Petition; persons entitled to petition for appointnent of
an adm ni strator.
1003. Persons who nust be served wth process; waiver of
process; dispensation with service of process.
1004. Proceedi ngs upon return of process; decree.
1005. Notice of application for letters of admnistration.
1006. Failure to qualify.
1007. Admi nistration de bonis non.

8§ 1001. Order of priority for granting letters of adm nistration

1. Letters of adm nistration nust be granted to the persons who are
distributees of an intestate and who are eligible and qualify, in the
fol |l ow ng order

(a) the surviving spouse,

(b) the children

(c) the grandchil dren,

(d) either parent,

(e) the brothers or sisters,

(f) any other persons who are distributees and who are eligible and
qual i fy, preference being given to the person entitled to the | argest
share in the estate, except as hereinafter provided:

(i) Where there are eligible distributees equally entitled to
adm nister the court may grant letters of administration to one or nore



of such persons.

(ii) If the distributees are issue of grandparents, other than aunts
or uncles, on only one side, then letters of adm nistration shall issue
to the public adm nistrator or chief financial officer of the county.

2. If the sole distributee has died or is an infant, inconpetent or
conservatee, his fiduciary, comrittee or conservator, if he is eligible
and qualifies shall be granted letters of adm nistration. The court may
deny letters to a guardian or conmttee of the person only.

3. (a) Wiere all the distributees have died or are infants,
i nconpetents or conservatees the court may grant letters of
adm nistration to a fiduciary, commttee or conservator of a deceased
distributee or infant, inconpetent or conservatee distributee, if he is
eligible and qualifies. |If the court exercises its discretion
preference shall be given to the fiduciary, conmittee or conservator of
the distributee entitled to the |argest share in the estate.

(b) Where all such distributees are equally entitled to share in the
estate the court may grant letters of admnistration to one or nore of
their fiduciaries, conmttees or conservators, if they are eligible and
qual ify.

4. (a) Where a distributee who has died or is an infant, inconpetent
or conservatee would have had a prior right to letters of admi nistration
except for his death or disability the court nay grant letters to his
fiduciary, comrittee or conservator, if he is eligible and qualifies.

(b) Where no eligible distributee having a prior or equal right to
letters of administration will accept the sane and there are
di stributees who have died or are infants, inconpetents or conservatees
the court nmay grant letters to a fiduciary, comrittee or conservator of
a deceased distributee, infant, inconpetent or conservatee distributee,
if he is eligible and qualifies. If the court exercises its discretion
preference shall be given to the fiduciary, conmttee or conservator of
the distributee entitled to the | argest share in the estate.

(c) Where all such distributees who have died or are infants,

i nconpetents or conservatees in the circunstances of subdivision 4 (b)
are equally entitled to share in the estate the court may grant letters



of adm nistration to one or nore of their fiduciaries, commttees or
conservators, if they are eligible and qualify.

5. Upon the petition of a distributee having a prior or equal right to
letters of administration the court may grant letters jointly to an
eligible distributee or distributees and to one or nore eligible persons
whet her distributees or not, including a trust conpany or other
corporation authorized to act as fiduciary. Such joint fiduciaries shal
be entitled to comm ssions as authorized by 2307.

6. Letters of administration nay be granted to an eligible distributee
or to an eligible person who is not a distributee upon the acknow edged
and filed consents of all eligible distributees, or if there are no
eligible distributees, then on the consents of all distributees, except
that the guardian of the property of an infant distributee, the
commttee of the property of an inconpetent distributee or the
conservator of property of a conservatee appointed within the State of
New York may so consent on behalf of his ward. For purposes of this
subdivision, a distributee is eligible if letters of admnistration
could be issued to himor her alone or acting together with the person
or persons so nomn nat ed.

7. Letters of administration nay be granted to a trust conpany or
ot her corporation authorized to act as fiduciary upon the acknow edged
and filed consents of all eligible distributees, or if there are no
eligible distributees, then on consents of all distributees, except that
t he guardian of the property of an infant distributee, the conmttee of
the property of an inconpetent distributee or the conservator of
property of a conservatee appointed within the state of New York may so
consent on behalf of his ward. For purposes of this subdivision, a
distributee is eligible if letters of adm nistration could be issued to
hi m or her alone or acting together with the trust conpany or other
corporation so nom nat ed.

8. Wien letters are not granted under the foregoing provisions and an
appoi ntnment is not nmade by consent as herei nbefore provided then letters
of admi nistration shall be granted in the foll ow ng order:



(a) to the public adm nistrator, or the chief fiscal officer of the
county, or

(b) to the petitioner, in the discretion of the court, or

(c) to any other person or persons.

9. Letters of administration nay be granted by the court in any case
in which a paper witing purporting to be a will has been filed in the
court and proceedings for its probate have not been instituted within a
reasonabl e tine or have not been diligently prosecuted.

8§ 1002. Petition; persons entitled to petition for appointnent of an
adm ni strator

1. Any person interested in the estate of an intestate or of a person
al l eged to be deceased or any person to whose appoi ntnent as
adm nistrator all distributees consent pursuant to 1001 or a public
adm nistrator, the chief fiscal officer of the county, creditor or a
person interested in an action brought or about to be brought in which
the intestate or the person alleged to be deceased, if living, would be
a proper party may present a petition to the court having jurisdiction
praying for a decree granting letters of admnistration to himor to
anot her person upon the estate of the intestate or the person alleged to
be deceased.

2. The petition nust allege the citizenship of the petitioner and the
decedent or person alleged to be deceased, that the decedent or person
al l eged to be deceased left no will, or that the case is within 1001,
subdi vision 9 and nust state whether or not the intestate or person
al l eged to be deceased | eft any

(a) personal property and its estimted val ue and

(b) real property, whether it is inproved or uninproved, a brief
description thereof, the estimated value of the real property and
i nprovenents, if any, and the estimted gross rents for the period of 18
nont hs.



§ 1003. Persons who nust be served with process; waiver of process;
di spensation with service of process

1. In a proceeding for letters of adm nistration upon the estate of a
person alleged to be deceased process shall issue directed to such
person and to all his presunptive distributees.

2. Every eligible person who has a right to adm nistration prior or
equal to that of the petitioner and who has not renounced nust be served
Wi th process upon an application for letters of adm nistration. Wen
the petitioner is a creditor or a person interested in an action brought
or about to be brought in which the intestate, if living, would be a
party, process shall also issue to all inconpetents, conservatees and
infants for whoma committee, conservator or guardi an of the property
has been appointed who are domciliary distributees. Wen the
petitioner is a public adm nistrator or county treasurer process shal
i ssue only to such inconpetent or conservatee domiciliary distributees
whose nanmes and addresses are known to him The court nay di spense with
t he i ssuance and service of process upon non-domciliaries.

3. Any person who has a right to adm nistration prior or equal to
that of the petitioner may renounce his right and waive the issuance and
service of process by an acknow edged i nstrunment which nust be filed in
the office of the clerk of the court, except that a public adm nistrator
or the chief fiscal officer of the county may not renounce his right and
may only be excused from acting, upon his notion duly made and an order
made and entered thereupon by the court.

4. The court may dispense with service of process upon a person who
has a right to admnistration prior or equal to that of the petitioner
where it appears that the nane or whereabouts of such person is unknown
and cannot be ascertained after diligent inquiry, subject to the
requi renent that the decree granting the letters shall contain a
provision directing that in the proceeding for the judicial settlenent
of the account of the adm nistrator process shall issue and be served
upon such person.



5. If an application for letters of adm nistration be made under the
ci rcunst ances provided in 1001, subdivision 9, process shall also issue
to the persons naned in the paper witing referred to in that section
and the persons to whom process would be required to issue in a
proceedi ng for the probate of such paper witing.

8§ 1004. Proceedi ngs upon return of process; decree

1. Upon the return of process in a proceeding for letters of
adm ni stration upon the estate of a person alleged to be deceased the
court nmust inquire into the facts and take proof thereof and if it
appears that he is dead the court nay nake a decree so determ ning and
directing the issuance of letters of adm nistration upon his estate as
prayed for in the petition or to such other person who nay appear
entitled thereto.

2. \Wien process has issued and been returned with proof of due
service thereof and no objections have been interposed to the
appoi ntment of the petitioner the court may nmake a decree granting
letters of administration as prayed for in the petition or to such other
person who nay appear entitled thereto.

3. \Wen the issuance and service of process is not necessary or has
been di spensed with the court may make a decree granting letters of
adm nistration as prayed for in the petition or to such other person who
may appear entitled thereto upon presentation of the petition.

8§ 1005. Notice of application for letters of adm nistration

1. Before naking a decree granting letters of adm nistration on any
application therefor the court may require the petitioner or any other
person seeking such letters to serve by mail a witten notice of the
application upon every distributee of the intestate who has not been
required to be served with process and who has not appeared in the
proceedi ng or wai ved service of process therein.



2. The notice shall be entitled in the proceeding and shall state:

(a) each and every nane of the intestate known to the person giving
t he notice,

(b) the fact that letters of adm nistration on the estate have been
applied for by petitioner,

(c) that a decree will be nade granting letters and to whom

(d) the names and post-office addresses of petitioner and of each and
every distributee set forth in the petition,

(e) that no other distributees are known to exist,

(f) that letters will issue on or after the date fixed in the notice.

3. The original notice shall be filed with proof by affidavit of the
mai | i ng of copies thereof.

§ 1006. Failure to qualify

The court nust upon application of any person interested, a public
adm nistrator, the chief fiscal officer of the county, or creditor
require an adm ni strator designated by it to receive letters to qualify
within a tine specified and direct that in default thereof he be deened
to have renounced his appoi ntnment.

8 1007. Adm nistration de bonis non

1. Wen the office of adm nistrator beconmes vacant for any reason the
court may grant letters of adm nistration de bonis non to one or nore
el igible persons and the proceedings to procure such letters shall be
the sane as upon an application for original letters of admnistration.

2. \Were the estate has been partially adm nistered by the forner
fiduciary the court may fix the penalty of the bond in a sumnot |ess

than the value of the assets of the estate renmi ni ng unadm ni stered.

3. The court nmay refuse to issue letters of admi nistration de bonis



non where distribution of the estate is possible pursuant to the
provi si ons of 2207.

ARTI CLE 11
PUBLI C ADM NI STRATORS OF THE COUNTIES WTHIN THE CI TY OF
NEW YORK
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1102. Appointnent and renoval; terns of office.
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1104. Cath and bond.
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1107. Deposit of funds.
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1111. Vacancy in office; delivery of noney, papers and effects.
1112. Authority to act.
1113. Reports of deaths and burials.
1114. Inquiry and subpoena.
1115. Letters not required for small estates.
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1117. No separate bond or oath.
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1119. Notice to consuls.
1120. Appearance by consul s.
1121. Grant of letters to others.
1122. Delivery of estate assets to fiduciary; expenses, costs and

commi Ssi ons.
1123. General powers of public adm nistrator.
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1127. Disposition of records after 10 years.
1128. Administrative board for t he of fices of t he public



adm ni strators.

8§ 1101. I ncunbents

The office of public adm nistrator within the counties of the city of
New York hereby is continued. The public adm nistrators of the counties
within the city of New York in office when this act takes effect shal
continue in office until the end of their respective terns or until a
vacancy occurs.

§ 1102. Appointnent and renoval; terns of office

Not wi t hst andi ng the provisions of any other |aw, appointnment and
renoval shall be nmade as foll ows:

1. The public adm nistrators of Kings, R chnond, New York, Bronx and
Queens counties shall be appointed by and nay be renoved by the judge or
judges of the court of their respective counties and shall continue in
office until renoved.

2. Each appointnent shall be in witing and shall be filed in the
office of the county clerk in the county for which the appointnment is
made.

§ 1103. Deputy public adm nistrator

1. The deputy public adm nistrators of the counties of New York city
shal | be appointed by the surrogate court judge of the county in which
t hey shall serve.

2. The deputy public adm nistrators of any county where the office
exi sts or may be established shall performthe services and shal
possess the powers as nay be prescribed for and vested in himby the
respective public adm nistrators and shall possess every power and



perform every duty belonging to the office of public adm nistrator in
the circunstances specified by section nine of the public officers |aw.

3. The deputy public adm nistrator of any county where the office
exi sts or may be established shall continue in office until renoved by
the surrogate court judge or judges of that county.

4. Each appointnent shall be in witing and shall be filed in the
of fice of the county clerk in the county for which the appointnment is
made.

§ 1104. Cath and bond

Each person appointed to the office of public adm nistrator or deputy
public adm nistrator in any of the counties within the city of New York
bef ore entering upon the duties of his office shall take and file the
constitutional oath of office and execute a bond in the sum of $50, 000
to the city of New York with such sureties as shall be approved by the
judge or judges of the court of the county conditioned for the faithful
di scharge of all duties enjoined on himby | aw

§ 1105. Conpensati on

1. The public adm nistrators of the counties conprising the city of
New York shall receive at least two-thirds of the anpbunt paid to the
judges of the surrogate's court of the counties within the city of New
Yor k.

2. Each of the deputy public adm nistrators of the counties conprising
the city of New York shall receive as conpensation at |east two-thirds
of the anpbunt paid or hereafter paid to the public adm nistrators of
each such county, respectively.

3. The public adm nistrators shall not receive to their own use any
fees or enolunents in addition to their salaries except as provided in



section 1106, subdivision 3.

The above annual salaries shall be included annually in the expense
budget of the city of New York.

8§ 1106. Conmi ssi ons

1. The public adm nistrators of Bronx, Kings, New York, Queens and
Ri chnond counties shall each retain over and above all necessary
expenses upon all noneys which shall cone into their respective hands
t he sane comm ssions as are now or may hereafter be allowed by law to
fiduci aries under section 2307.

2. The value of any real or personal property and the increnent

t her eof received, disbursed or delivered shall be considered as noney i

conmput i ng conmi ssions, except where the real or personal property has
been specifically devised or bequeat hed.

3. On the settlenent of the account of the public adm nistrator in
each instance, notw thstanding the provisions of subdivisions 1 and 2,
the court nmay all ow his reasonabl e and necessary expenses and
di sbursenents and in addition, a reasonable anount for the expenses of

his office, to be fixed by the court, and not to exceed the sum al | owed

in the respective offices of the public adm nistrators as of Decenber

31, 1992 unless prior to the proposed increase the public adm nistrator

has notified the adm nistrative board in witing of the anobunt of the
proposed i ncrease and the reason therefor. Unless the adm nistrative
board notifies the public admnistrator in witing that the proposed

i ncrease has been approved by the board, the public adm nistrator shal
not inplenent such increase. The board nust pass upon the proposed

i ncrease within sixty days of receipt of the request fromthe public
adm ni strator.

4. The comm ssions and al |l owances provided for by this section nay be

retai ned by the respective public adm nistrators in preference to any
debts or clains except funeral expenses.



5. The public adm nistrators of Bronx, Kings, New York, Queens and
Ri chnond counties shall not receive to their own use any fees or
enolunents in addition to their salaries.

§ 1107. Deposit of funds.

1. The public adm nistrators shall pay into the treasury of the city
of New York all comm ssions and costs received by them from any source.
Such paynents shall be made nonthly and shall be acconpanied by a sworn
statenent in the formprescribed by the conptroller of the city of New
York showing in detail the costs and comm ssions received and allowed to
t hem

2. The public adm nistrators shall deposit to their respective credit
all nmoneys by them severally collected and received within 5 days after
receipt in demand, tinme, thrift or other accounts in one or nore banks
or trust conpani es designated by the mayor, conptroller and comm ssi oner
of finance for the deposit of nobneys of the city of New York or in such
accounts in savings banks or savings and | oan associations |located in
their respective counties. Al interest received on such deposits shal
be credited to the respective estates. In case of the insolvency or
i nvoluntary liquidation of the depository all noney so deposited shal
be entitled to equal priority of paynment with that given by law to
deposits of nobney by the state superintendent of financial services.

3. Each public adm nistrator shall whenever required exhibit to the
city conptroller and the surrogate of the county where appointed the
bank books or statements and all other vouchers and docunents rel ating
to his office. The conptroller and surrogate shall exam ne the bank
books and statenents show ng the deposits and the vouchers on which the
check is required to be drawn and shall satisfy hinmself fully as to the
correctness thereof and in case of doubt or difficulty he shall report
the case to the mayor for his direction.



8§ 1108. Staff; salaries; offices

Not wi t hst andi ng the provisions of any other |aw, appointnent and
renoval shall be nmade as foll ows:

1. Assistants and enpl oyees.

(a) The public administrators of the counties of the city of New York
are hereby vested with the power to appoint and renove such ot her
enpl oyees as may be all owed annually in the budget of the city of New
Yor k.

(b) The sal ari es above provided shall be included annually in the
budget of the city of New York.

2. Counsel .

(a) I'n the counties of the city of New York, the court nmay appoint one
or nore counsels to the public adm nistrator.

(b) The reasonabl e conpensati on of counsel so appointed shall be paid
fromthe respective estates in which | egal services are rendered and may
be paid as provided in EPTL 11-1.1(b) (22) and the city of New York
shall not be required to include in its expense budget any conpensation
for such counsel

(c) Any legal fees allowed by the court pursuant to paragraph (b) of
t hi s subdivision shall be supported by an affidavit of |egal services
setting forth in detail the services rendered, the time spent, and the
nmet hod or basis by which requested conpensation was determ ned. In
fixing the legal fees, the court shall consider the tine and | abor
required, the difficulty of the questions involved, the skill required
to handl e the problens presented, the |awer's experience, ability and
reputati on, the amount involved and benefit resulting to the estate from
the services, the custonmary fee charged by the bar for simlar services,
t he contingency or certainty of conpensation, the results obtai ned, and
the responsibility invol ved.

3. Ofices.

(a) Suitable offices for the public adm nistrators of Bronx, Kings,
Queens and Ri chnond counties shall be provided by the appropriate fiscal
authority in one of the county buildings of such counties, respectively,



provi ded however that in R chnond county such office nay be provided in
bui | di ngs ot her than a county buil di ng.

4. The office of public adm nistrator of Bronx county shall be deened
a civil division within the neaning of section 45 of the civil service
| aw.

8§ 1109. Monthly reports to court, mayor and conptroller; annual audit

Each public adm nistrator shall file nonthly with the surrogate of the
county where appoi nted, mayor and the conptroller of the city of New
York a statenent of such of his accounts as have been closed or finally
settled in such formas the conptroller nmay prescribe.

Each public adm nistrator shall file every six nonths with the
surrogate of the county where appointed a report of every estate
adm ni stered by the public adm nistrator which has not been fully
distributed within two years fromthe date when the first permnent
letters of admi nistration or letters testanentary were issued. Such
report shall include the nane of the decedent, file nunber, date of
i ssuance of first permanent |etters, approxinmate anount of gross estate,
approxi mat e anount that has been distributed to beneficiaries,
approxi mate anmount remaining in fiduciary's hands, reason that estate
has not yet been fully distributed, date of report, address and phone of
public adm nistrator, and address and phone of attorney for the public
adm ni strator. Copies of such reports shall be provided, upon request to
the attorney general and the state conptroller.

Each public adm nistrator shall conduct annually an audit of his
of fice by an independent certified public accountant and such a report
based on such audit shall be filed with the surrogate of the county
wher e appoi nted, the mayor and the conptroller of the city of New York,
the attorney general of the state of New York and the conptroller of the
state of New York. Wthin six nonths of receipt of the audit, the
attorney general and the state conptroller shall report to the
appropriate surrogate and public adm nistrator their comments concerning



the audit and any suggested reconmendati ons they may have concerning the
performance and operation of the public adm nistrator's office. The
audit shall be conducted in conpliance with generally accepted
government audit standards, and shall include a review of the
performance of the office with respect to the guidelines and uniformfee
schedul es established by the adm nistrative board. The costs of such
audit and report shall be included annually in the budget of the city of
New Yor k.

8§ 1110. Responsibility of the city

1. The city of New York shall be answerable for the faithful
execution by the public adm nistrator of all the duties of his office
and for the application by himof all noneys and property received by
himand for all nobneys and securities and the interest, earnings and
di vi dends thereon actually received by himor which he should have
coll ected or received.

2. Fromall such suns paid into the city treasury the city may deduct
any charges or conmm ssions thereon which are now or nay hereafter be
aut hori zed by | aw.

3. Any person aggrieved by any act or om ssion of a public
adm ni strator and any person entitled to receive any noney or property
for which the public adm nistrator may be held to account, shall have
each and every renedy against the city of New York as woul d be avail abl e
against a fiduciary in |like case and may initiate in the surrogate's
court having jurisdiction a proceeding for the enforcenent of his claim
or right and shall serve process thereon on the conptroller of the city.
The public adm nistrator then in office shall be a necessary party in
such proceedi ng.

8§ 1111. Vacancy in office; delivery of noney, papers and effects

1. Wenever a public adm nistrator shall resign or be renoved from



his office he shall imediately deliver over to his successor al
papers, noneys and effects in his hands.

2. In case of the death of a public adm nistrator the persons into
whose custody or possession any such papers, noney or effects may cone
shal | deliver themon demand to his successor

3. Delivery may be enforced in the nmanner provided by law in relation
to public officers.

4. The successor upon qualifying shall succeed at once to all the
rights, duties and powers of his predecessor in office wthout the
rei ssuance of letters to him

§ 1112. Authority to act

The public adm nistrator in his proper county shall have authority to
t ake possession of, manage and collect the rents of the real property
and take charge of the personal property of an intestate:

1. \Wenever any person not known to have |eft himsurviving a person
eligible to receive letters shall die intestate either within this state
or el sewhere |leaving any real or personal property within the county and

2. \Wienever any personal property of such intestate shall arrive
within the county after his death.

3. Wienever all of the surviving relatives are not known the public
adm ni strator shall conduct a search for all living distributees of the
decedent by reference to bank, postal, and tel ephone records and inquiry
of nei ghbors, and other reasonabl e steps under the circunstances. The
public adm nistrator shall maintain records of all responses to such
noti ces.

8§ 1113. Reports of deaths and burials



1. Every person keeping a hotel, boarding or room ng house in any of
the counties to which this article applies shall report in witing to
the public adm nistrator of his county information concerning every
person not a nenber of his famly who shall die in his hotel or house
within 12 hours after such death.

2. The chief nedical exam ner or such simlar public officer of each
county to which this article applies within 12 hours after an inquest
shall report in witing to the public adm nistrator of his county, such
i nformati on regardi ng the decedent which he nay have.

3. Every undertaker shall file a report in witing with the public
adm nistrator of his county within 12 hours after receiving an order for
the burial by himof any decedent having no known distributees or having
been survived only by cousins or relatives by marriage, such infornmation
regardi ng the decedent which he may have.

§ 1114. Inquiry and subpoena

1. The public administrator nmay institute an inquiry in any case in
which he is authorized to act as to any matter affecting the estate of
t he decedent.

2. For that purpose he may issue a subpoena or subpoena duces tecum
either before or after the issuance of letters in the name of the court
with the sane effect as if either were issued by the court.

3. Failure to conply with the directions of the subpoena or subpoena
duces tecum shall be punishable as a contenpt of court.

8§ 1115. Letters not required for small estates

1. Wthout the issuance of letters the public adm nistrator by virtue
of his office shall have all the powers of a fiduciary of a decedent's



estate whenever the gross assets of the estate do not exceed the
nonet ary anount defined as a small estate pursuant to subdivision 1 of
section 1301 of this act.

2. In the event the aggregate sum of the assets of an estate in which
t he public adm ni strator commences to act pursuant to subdivision 1
shal | exceed the nonetary anount defined as a snall estate pursuant to
subdi vision 1 of section 1301 of this act the public adm nistrator shal
forthwith apply for letters.

3. The delivery by the public adm nistrator to a debtor, transfer
agent or person hol ding personal property of the decedent of a
certificate evidencing his authority to act under this section, his
recei pt and the surrender of any evidentiary docunent shall constitute a
conpl ete rel ease and di scharge for any paynment of noney or delivery of
property nade pursuant to the certificate w thout such person being
required to see to the application thereof and with the sane effect as
if made to any other fiduciary.

8§ 1116. Application for letters; when court may direct probate

1. The public admnistrator is authorized to apply for and receive
letters as defined in this act.

2. The court may direct the public adm nistration to present a
petition for probate of a will at any tine after it is filed.
§ 1117. No separate bond or oath

The public adm nistrators within the counties of the city of New York

shall not be required to file the designation, separate bond or oath
required by 708 before the issuance of letters to him

8§ 1118. Powers before i ssuance of letters



Before letters are issued to himand subject to the provisions of
section 1128 of this article the public adm nistrator is authorized to:

1. Take possession of, collect and secure the personal property within
his county of any person who shall die intestate or testate within this
state or el sewhere or whose property shall arrive with the county after
his death whenever there is no person eligible to act as fiduciary of an
intestate or of a testator, if the executor nanmed in the will refuses or
neglects to act or is dead or his whereabouts are unknown or if he is
not eligible to receive letters.

2. Take possession of, manage and collect the rents of the real
property of an intestate whose distributees are unknown or, whose
di stributees if known, are non-domiciliaries or of a testator if the
executor named in the will refuses or neglects to act or is dead or his
wher eabouts are unknown or if he is not eligible to receive letters.

3. Pay the funeral expenses of the decedent.

4. Sell as and when authorized by the court perishable property or
such other property of the decedent as the preservation of the estate
requires.

5. Sell at public auction all property delivered to himas the effects
of persons whose deaths have been reported to himby the departnent of
hospital s, the police departnment or any other departnment or person.

6. Defray the expenses of the foregoing activities and the expenses
incidental to his application for letters.
§ 1119. Notice to consuls

When the estate is that of a noncitizen it shall be the duty of the

public adm ni strator when naking application for letters to mail a
notice to the consul ar representative of the nation of which the



decedent was a citizen or subject if any there be in the city of New
Yor k.

8§ 1120. Appearance by consul s

1. In any action or proceedi ng brought by or against a public
adm nistrator in which a non-domciliary noncitizen is a necessary or
proper party the consul ar representative of the country of which the
noncitizen is a citizen or subject nay appear in person or by attorney
in behalf of the noncitizen if the latter shall default in appearance.

2. No power of attorney or other specific authority fromthe
noncitizen shall be required as a condition to such appearance.

3. Service upon a noncitizen pursuant to 307, subdivision 3, paragraph
(e) may be nmade without prior service of process personally or otherw se
upon the noncitizen.

4. The interests of noncitizen persons under disability shall,
however, be represented in all such proceedings by their guardi ans of
the property, commttee of the property or conservators of the property,
or by guardians ad |litem appointed by the court.

§ 1121. Grant of letters to others

If any eligible distributee of the decedent shall petition to
supersede the public adm nistrator within 4 nonths after the public
adm ni strator has beconme vested with the powers of a fiduciary on the
estate letters shall be granted to hi mupon proof that the petitioner
did not receive notice of the application by the public adm nistrator
and upon the further showi ng that all persons prior or equal in right
have been served and have defaulted or waived; but the court may refuse
to supersede the public adm nistrator if 6 nonths have el apsed since he
becane vested with the powers of a fiduciary.



8§ 1122. Delivery of estate assets to fiduciary; expenses, costs and
commi ssi ons

When the public adm nistrator has been superseded he shall account and
deliver to the fiduciary superseding himall the personal property
bel onging to the estate which he has in his possession or control after
deducting his expenses, costs and conm ssions as provided by |aw.

§ 1123. Ceneral powers of public adm nistrator.

1. Every public adm nistrator shall have all the powers specifically
granted herein and al so the powers given by law to a fiduciary of a
decedent's estate.

2. In addition to the foregoing grant of powers and without [imtation
t hereon each public adm nistrator is authorized to:

(a) Sell personal property of the decedent at public auction pursuant
to notice appearing for 3 successive days prior to the sale in a
newspaper published in the county pursuant to the provisions of section
1128 of this article.

(b) Retain marketable securities beyond 4 nonths after letters have
been granted to himprovided that the court has so permtted by order.

(c) Serve process on creditors, |egatees or other persons interested,
distributees, domciled outside the city of New York by certified mail,
return recei pt requested, whenever directed by the court by order in any
proceedi ng, the provisions of section 308 notw thstandi ng. Such service
shall be valid if nmade at | east 30 days before the return day thereof.

(d) Distribute without an accounting proceedi ng the assets of any
estate defined as a small estate in subdivision 1 of section 1301 of
this act and upon distribution to take the costs and comm ssi ons
ordinarily allowed by the court upon the entry of a decree upon final
accounti ng.

(e) File in the court an informatory account in a form prescribed by
rul e where the gross value of the assets of the estate accounted for
does not exceed the nonetary anount defined as a small estate in



subdi vision 1 of section 1301 of this act and shall serve a copy of such
i nformatory accounting by certified mail on all interested parties at
| east 30 days prior to filing with the court.

(f) Pay for the use and benefit of an infant distributee or |egatee
who has no guardian of the property the share or |egacy due the infant
i f not exceeding $5,000 by paynent thereof in the discretion of the
public adm nistrator to a parent or to an adult conpetent person with
whom t he i nfant resides.

(g) Pay or deliver to the comm ssioner of finance of the city of New
York the bal ance of any nobneys or other assets in his hands remai ning
after settlenent of his account or the filing of an informatory account,
where payabl e to persons under disability or whose shares are to be
deposited pursuant to section 2218 of this act.

(h) Apply ex parte or upon such notice as directed by the court for an
order or decree in any appropriate proceeding requiring the city of New
York to return to the public adm nistrator any noney or unliquidated
assets theretofore deposited by the public adm nistrator and remaini ng
in the treasury of the city of New York and upon further order of the
court to make distribution of such recovered funds to the persons
entitled thereto.

(i) Receive process or other notice as a necessary party in the
foll owi ng proceedi ngs:

(1) Any proceeding pending in the court where service of process or
notice in behalf of any known or unknown person is directed by the court
or where the court by order directs the public adm nistrator to appear
t herei n.

(2) Every proceeding for the appointnent of an adm nistrator or for
the probate of a will where it does not appear that the persons applying
or naned in the petition are all the distributees of the decedent or
where it appears that such persons are related to the decedent in the
fourth degree of consanguinity or are nore renotely rel ated.

(3) Every proceeding to effect distribution of nobneys or property
deposited for the account of unknown persons or of infants or
i nconpetents, or of known persons whose shares were deposited pursuant
to section 2218. In any such proceeding the public adm nistrator shal
be deenmed a person interested.

(4) I'n all such proceedings the public adm nistrator, in his



di scretion, nmay take any action in behalf of such person or persons as a
person interested m ght.

(5) Whenever a public adm nistrator acts pursuant to this subparagraph
he shall be allowed by the court his proper expenses and his counsel
shall be allowed his reasonable fee. Such expenses and fee shall be
payabl e either fromthe estate generally or fromthe shares or interests
of the respective persons represented by the public adm nistrator, as
may be directed by the court.

§ 1124. Appeal; bond

1. The public admnistrator is authorized to appeal from any order,
decree or judgnent affecting an estate in his charge or in which he is a

party.

2. On such an appeal no bond on his part shall be required to stay
execution of the order, decree or judgnent appealed from

§ 1125. Notification to corporation counsel

1. In any proceedi ng under 1123, subdivision 2, subparagraph (j)
(iii) service upon the public adm nistrator having jurisdiction shall be
sufficient and service upon any officer of the city of New York shal
not be required.

2. In such proceeding neither the conptroller nor the corporation
counsel of the city of New York shall be charged with any duty in
respect of the proceedings or with any responsibility for the
distribution of the funds made pursuant to the order or decree therein.

3. The public adm nistrator shall in each such proceedi ng give notice
to the corporation counsel of the city of New York of the pendency of
t he proceeding and shall file a copy of the notice with proof of service
t hereof as part of the record of the proceeding before entry of an order
or decree therein.



8§ 1126. Property w thout value where no adm nistration had.

Whenever the public adm nistrator shall receive papers or property of
a decedent upon whose estate no |letters have been issued or whose
property is not sufficient to require adm nistration under 1116, the
public adm nistrator is authorized to abandon or destroy all such papers
and property in his possession after 5 years have el apsed fromthe death
of the decedent and upon proof satisfactory to himthat they are w thout
value. The public adm nistrator and the city of New York shall not be
| iable or held to account for such property.

8§ 1127. Disposition of records after 10 years

The public adm nistrator is authorized to destroy the file and all of
the papers relating to a decedent after the | apse of 10 years fromthe
conpletion of the adm nistration of his estate. The public
adm nistrator and the city of New York shall not be liable or held to
account for such action.

8§ 1128. Administrative board for the offices of the public
adm ni strators

1. An administrative board for the offices of the public
adm nistrators of the state of New York is hereby created. The board
shal | consist of thirteen nmenbers of whomfive shall be surrogate court
j udges, one each selected by the presiding justice of the appellate
divisions of the first, third and fourth departnents and two sel ected by
the presiding justice of the appellate division of the second depart nent
of whom one shall be a surrogate froma county within the city of New
York and one shall be a surrogate froma county outside the city of New
York, three nenbers shall be selected by the chief admnistrative judge
of the state of New York, two nenbers shall be selected by the president
of the New York state bar association of whom one shall be a resident of



the city of New York and one nmenber each shall be selected by the state
conptroller, the attorney general and the president of the New York
state surrogates' association. The three nenbers sel ected by the chief
adm ni strative judge of the state of New York, and the nenbers sel ected
by the state conptroller, the attorney general, and the president of the
New York state bar association, shall not be surrogate court judges or
enpl oyees of the surrogates court. Each nmenber shall serve w thout
conpensati on but shall be reinbursed for expenses actually and
necessarily incurred in the performance of his or her official duties
for the board fromthe noneys appropriated to the office of court

adm ni stration. Notw thstanding any inconsistent provisions of this or
any other |aw, general, special or local, no officer or enployee of the
state or any public corporation, as defined in article two-A of the
general construction |aw, shall be deened to have forfeited or shal
forfeit his or her office or enploynent or any benefits provi ded under
the retirenent and social security |law or under any public retirenent
system nmai ntai ned by the state or any of its subdivisions by reason of
his or her being a nmenber of the board.

2. The board shall establish guidelines and uniformfee schedul es for
the operation of the offices of public adm nistrators. These guidelines
shall include but are not limted to rules for the initial inspection of
t he decedent's prem ses and gui delines for the selection and
conpensati on of investigators, appraisers, accountants, warehouses,
auctioneers and procedures for the disposal of personal property. Wth
respect to real property the board shall be responsible for preparing
uni form procedures for sale; fixing a schedul e of approved expenses
attendant to such a sale; appraisals, title fees and broker's
commi ssions. This section shall apply to article twelve of this act.

ARTI CLE 12
PUBLI C ADM NI STRATORS I N THE COUNTI ES OF ERI E, MONRCE, NASSAU,
ONONDAGA, SUFFOLK AND WESTCHESTER AND COUNTY TREASURERS
APPO NTED ADM NI STRATORS
Secti on
1201. Definitions.



1202. O fice established; appointnment of successor

1203. Ceneral bond.

1204. Separate bonds

1205. Vacancy in office; delivery of noney, papers and effects;
di schar ge.

1206. Staff; offices; counsel.

1207. Sal ary; comm ssions; retention of comm ssions.

1208. Deposit of funds; report to court; annual audit

1209. Reports of deaths and buri al s.

1210. Application for letters; when court may direct probate.

1211. Letters not required; notice to be fil ed.

1212. Powers before issuance of letters.

1213. GCeneral powers

1214. Service of process.

1215. Wen authorized to receive process or appear.

1216. Inquiry and subpoena.

1217. \Wen superseded; accounting authori zed.

1218. Appeal ; bond.

1219. Chief fiscal officer of county appointed admnistrator;
qualifications; fees.

§ 1201. Definitions

Whenever used in this article the termpublic adm nistrator, unless
ot herwi se required by the context or unless a contrary intent is
expressly declared, shall nmean the public adm nistrators of the counties
of Erie, Monroe, Nassau, Onondaga, Suffol k and Westchester.

8§ 1202. Ofice established; appointnment of successor

The office of public admnistrator hereby is continued. The public
adm ni strator shall continue in office unless renoved by the court.
Vacancy in such office for any reason shall be filled by the court of
the county by appointing a public adm nistrator for the county
i medi ately. In the counties of Westchester, Nassau and Suffol k, the



court may appoint a deputy public adm nistrator who shall act generally
for and in place of the public adm ni strator whenever required.

8§ 1203. Ceneral bond

Except in the counties of Erie, Monroe and Onondaga the person so
appoi nted shall execute a bond with sureties to be approved by the court
to the county in a penal sumto be fixed by the board of supervisors on
recommendati on of the court and conditioned for the faithful discharge
of the duties of his office and that he will fully and correctly account
for and pay over all noneys and property which may cone into his hands
as public adm nistrator according to |aw, which bond shall be filed with
the clerk of the county and the prem umthereon shall be a county
charge. The bond in the counties of Erie, Monroe and Onondaga shall be
in a penal sumfixed by the court and the prem um shall be borne
personal |y by the public adm nistrator.

§ 1204. Separate bonds

Except in the counties of Erie and Onondaga the public adm nistrator
upon entering upon his duties in every estate the gross assets of which
exceed the nonetary anount defined as a small estate pursuant to
subdi vision 1 of section 1301 of this act, shall file a bond in a penal
sumto be fixed by the court not |less than the val ue of the personal
property and the estimated gross rents for 18 nonths of the real
property of which the decedent died seized or possessed and of the
probabl e anmount to be received by reason of any right of action granted
to a fiduciary for danmages for the wongful death of the decedent. The
public adm nistrator in the counties of Erie and Onondaga shall file a
bond in every estate in which he shall be appointed or be entitled to
act pursuant to section 1211 of this article after the effective date of
this act in a penal sumfixed by the court to be determ ned by such
proof as the court deens proper. The bond nust be conditioned that the
public adm nistrator or his successor will faithfully discharge the
trust reposed in himas such and obey all |awful decrees and orders of



the court touching the admnistration of the estate conmtted to him
The cost of the bond shall be borne by the estate in each instance.

8§ 1205. Vacancy in office; delivery of noney, papers and effects;
di schar ge

1. Whenever the public adm nistrator shall resign or be renoved, he
shall imedi ately deliver over to his successor all papers, noneys and
effects in his hands.

2. In case of the death of a public admi nistrator the persons into
whose custody or possession any such papers, noneys or effects shal
conme, shall deliver themon demand to the successor. Upon the
resignation, renoval or death of any public adm nistrator, if there be
no deputy public adm nistrator, the clerk of the surrogate's court of
his county shall imrediately take possession for custodial purposes only
of all papers, noneys and effects which were in the hands of the public
adm nistrator. Delivery in either of the above cases may be enforced in
t he manner provided by lawin relation to public officers. Upon the
appoi ntnment of a duly qualified successor the clerk shall imrediately
deliver over to the successor all such papers, noneys and effects so
hel d by hi m and such successor upon duly qualifying shall succeed at
once to all the rights, duties and powers of his predecessor without the
rei ssuance of formal letters to him

3. In any final accounting by a public adm nistrator the court shal
di scharge the acting adm nistrator and any prior public adm nistrator
who nay have acted in the estate.

8§ 1206. Staff; offices; counsel

1. Each public admnistrator, except in the counties of Erie and
Onondaga, shall appoint such assistants and enpl oyees at such
conpensati on as nmay be provided by the board of supervisors of his
county.



2. Each such county except Erie, Monroe and Onondaga shall provide
suitabl e of fice space, accommodati ons and storage space for its public
adm ni strator which shall be | ocated conveniently to the court. The
board of supervisors of the counties of Monroe and Onondaga may al | ow
the public adm nistrator a reasonabl e anount for the operation of his
of fice and any all owance presently provided by the board shall continue
unl ess nodified or altered by it.

3. Each public adm nistrator may enpl oy counsel in any estate, whose
fees and expenses therein shall be approved by the court of his county
and shall be charged agai nst the estate.

4. The court may deputize any assistant or enployee in the office of
the public adm nistrator or other suitable person to hold the title of
deputy public adm ni strator who shall performin the absence of the
public adm ni strator such services and shall possess such powers as nay
be prescribed and vested in himby the court. The deputy public
adm ni strator so appointed shall continue in office until renoved by the
court. In case of vacancy in office for any cause the court may fill it
by appointing a suitable assistant or enpl oyee as deputy public
adm nistrator to take office i mredi ately upon his appointnment and
qualification. The appointnment shall be in witing and shall be filed in
the office of the court. Except in the counties of Erie and Onondaga
such deputy public adm nistrator shall not receive any extra
conpensation for acting unless authorized by the board of supervisors.

§ 1207. Sal ary; conm ssions; retention of conmm ssions

1. Except as herein provided the public adm nistrator shall receive
an annual salary to be fixed by the board of supervisors of his county
for the adm nistration of all estates.

2. The public admi nistrator of the counties of Erie and Onondaga
shall be entitled to retain fromall noneys or property which cone into
hi s hands, after deducting all reasonabl e and necessary expenses, the



same conm ssions as are now allowed by law to a fiduciary other than a
trustee. If he be a licensed attorney-at-law he shall receive as his
conpensation, in addition to his comm ssions, the |legal fees as attorney
for the estate as may be all owed by the court together with his
reasonabl e and necessary expenses and di sbursenents which shall be a
charge agai nst the estate in each instance.

3. The public adm nistrator of the county of Mnroe, if he be a duly
| icensed attorney-at-law shall receive no salary and nay act as his own
counsel and shall receive as his conpensation such | egal fees as the
attorney of the estate as may be all owed by the court together with his
reasonabl e and necessary expenses and di sbursenents which shall be a
charge against the estate in each instance. |If he shall not be an
attorney-at-law he shall be conpensated as is provided for in
subdi vi si on 1.

4. On the settlenent of the account of the public adm nistrator in
each instance, except as provided in subdivisions 2 and 3 the court may
al l ow hi s reasonabl e and necessary expenses and di sbursenents and in
addition, in the counties of Erie, Mnroe, Nassau, Onondaga, Suffolk and
West chester, a reasonabl e amount for the expenses of his office, to be
fixed by the court. 1In addition thereto he shall be entitled to receive
commi ssions on all noneys or property of any decedent or the proceeds of
a cause of action for wongful death which nay cone into his hands as
provided for a fiduciary other than a trustee.

5. Except as herei nabove provided the public adm nistrator shall not
receive to his own use any renuneration in addition to his salary for
his services and he shall pay to the treasurer of his county al
commi ssions and costs received by him Such paynents shall be nade
nont hly and shall be acconpanied by a sworn statenent in such form as
the conptroller of his county shall prescribe showing in detail the
commi ssions and costs received and allowed to him

8§ 1208. Deposit of funds; report to court; annual audit



1. Al noneys collected shall be deposited by the public adm nistrator
in a state or national bank, savings bank, savings and | oan associati on
or trust conpany and shall, in case of the insolvency or voluntary or
i nvoluntary liquidation of the depositary be entitled to equal priority
of paynment with that given by |aw to deposits of noneys by the state
superintendent of financial services.

2. The public admi nistrator or chief fiscal officer of a county
appoi nted admi nistrator of an estate shall file nonthly with the
surrogate of the county where appointed a statenent of such of his
accounts as have been closed or finally settled in such formas the
surrogate nay prescribe. Each public adm nistrator or chief fiscal
of ficer of a county appointed adm nistrator of an estate shall file
every six nonths with the surrogate of the county where appointed al
estate accounts that are unsettled, stating the date the estate was
opened, the gross assets of the estate and a |ist of current charges and
di sbursenents of the estate.

3. Each public adm nistrator shall conduct an annual audit of his
of fice by an independent certified public accountant and such a report
based on such audit shall be filed with the surrogate of the county
where appoi nted, the attorney general of the state of New York and the
conptroller of the state of New York. The audit shall be conducted in
conpliance with generally accepted governnent audit standards, and shal
i nclude a review of the performance of the office with respect to the
gui delines and uni form fee schedul es established by the adm nistrative
board. The costs of such annual audit and report shall be included
annually in the budget of the county of appointnent; provided however
t hat any expenses of the public admnistrator's office permtted
pursuant to section 1106 of this act nay be used to pay the costs of
such audit.

8§ 1209. Reports of deaths and burials

1. Every person keeping a hotel, boarding or room ng house in any of
the counties to which this article applies shall report to the public



adm ni strator of his county information concerning every person not a
menber of his famly who shall die in his hotel, boarding or rooni ng
house, within 12 hours after such death.

2. The chief nedical exam ner or such simlar public officer of each
county to which this article applies within 12 hours after an inquest
shall report in witing to the public adm nistrator of his county,
information, if known, regarding the decedent.

3. Every undertaker shall file a report in witing with the public
adm ni strator of his county upon the formprovided by him within 12
hours after receiving an order for the burial by himof any decedent
havi ng no known di stri butees or having been survived only by cousins or
relatives by nmarriage, such information regarding the decedent which he
may have.

§ 1210. Application for letters; when court nmay direct probate

1. The public adm nistrator shall have the power to apply for and
receive letters as defined in this act.

2. The court may, pursuant to 1402, direct the public adm nistrator to
present a petition for the probate of a will at any tinme after it is
filed.

§ 1211. Letters not required; notice to be filed

1. Wthout the issuance of letters the public adm nistrator in virtue
of his office shall have all powers of a fiduciary of a decedent's
estate whenever the gross assets of an estate do not exceed in value the
nonet ary anount defined as a small estate pursuant to section 1301 of
this act.

2. Upon comrencing to act pursuant to this section the public
adm nistrator shall file with the court a statenent show ng the name and



domi cile of the decedent, the date and place of death and the nanes,
addresses and rel ationship of any known distributees. The filing of such
noti ce shall have the same effect as the issuance of formal letters.

3. In the event the aggregate sum of the assets of an estate in which
t he public adm ni strator commences to act pursuant to subdivision 1
shal | exceed the nonetary anount defined as a snall estate pursuant to
section 1301 of this act the public adm nistrator shall forthwith apply
for letters and file separate bond in the estate.

4. In the event the public adm nistrator acting in any estate pursuant
to subdivision 1 shall ascertain the nanes and whereabouts of persons
believed to be distributees in the estate, then and in that event he
shall forthwith file a supplenmental statenent pursuant to subdivision 2.

8§ 1212. Powers before i ssuance of letters

Before letters are issued to himand subject to the provisions of
section 1128 of this act the public admnistrator is authorized to

1. Take possession of, collect and secure the personal property
within his county of any person who shall die intestate or testate
either within this state or el sewhere or whose property shall arrive
within the county after his death whenever there is no person eligible
to act as fiduciary of an intestate or of a testator if the executor
naned in the will refuses or neglects to act or is dead or if his
wher eabouts are unknown or if he is not eligible to receive letters.

2. Take possession of, manage and collect the rents of the real
property of an intestate whose distributees are unknown or whose
di stributees, if known, are non-domiciliaries, or of a testator, if the
executor named in the will refuses or neglects to act or is dead or if
hi s whereabouts are unknown or if he is not eligible to receive letters.

3. Make necessary funeral arrangenents for the decedent and to pay
t he reasonabl e charges therefor



4. Institute an inquiry as provided by 1216.

5. Sell, as and when authorized by the court, perishable property or
such other property of the decedent as the preservation of the estate
requires.

6. Defray the expenses of the foregoing activities and the expenses
incidental to his application for letters.

§ 1213. Ceneral powers

1. The public adm nistrator shall have all the powers specifically
granted herein and al so the powers given by law to a fiduciary of a
decedent's estate.

2. In addition to the foregoing grant of powers and without [imtation
t hereon and subject to the provisions of section 1128 of this act he is
aut horized to

(a) Sell at public auction the personal property of the decedent
delivered to himby any county officer or departnment, but such sale
shall not be had until notice of the public auction shall be published
once a week for two consecutive weeks in a newspaper published in the
county, the first publication to be not | ess than 20 days prior to the
public auction.

(b) Retain marketable securities beyond 4 nonths after he has
comenced to act as fiduciary of the estate when authorized to do so by
order of the court.

(c) File in the court after the expiration of 7 nonths fromthe tine
he or she comences to act as fiduciary of the estate an infornmatory
account in estates in which the gross value of the assets accounted for
does not exceed the nonetary anount defined as a small estate pursuant
to subdivision 1 of section 1301 of this act and a copy of such account
shall be mailed by certified mail, return receipt requested, to each of
the persons entitled to receive process upon an accounting proceedi ng
provi ded the nanes and addresses of such persons be known to himor her.



Unl ess objection or claimbe properly filed in the court within 30 days
frommailing such account a final decree settling his or her account may
be entered without further notice or proceedings and with the sane
effect as in an accounting proceedi ng and he or she shall be entitled to
t he conm ssions, costs and al |l owances all owed himor her by the court in
t he decree.

(d) Pay for the use and benefit of an infant distributee or |egatee
who has no guardi an the share or |egacy due himif not exceeding $5, 000
by paynment thereof in his discretion to a parent or to an adult,
conpet ent person with whomthe infant resides.

(e) Pay to the conptroller of the state of New York the bal ance of any
noneys or other assets in his hands remaining after settlenent of his
accounts, formally or infornmally, where payable to unknown persons or to
known persons whose residences are unknown.

(f) Apply ex parte or upon such notice as directed by the court for an
order or decree in any appropriate proceeding requiring the county
treasurer to return to the public adm nistrator any noney or
unl i qui dated assets theretofore deposited by himand renmaining in the
treasury of the county for the account of unknown persons or of known
per sons whose dom cil es are unknown and upon further order of the court
to make distribution of such recovered funds to the persons entitled
t her et o.

8§ 1214. Service of process

The public adm nistrator is authorized to make service of process on
creditors, |legatees or distributees who are non-domciliaries of his
county by certified mail, return receipt requested, whenever the court
by order nade in any proceeding shall direct. The provisions of 308
not wi t hst andi ng, process so served shall be valid if nade at |east 30
days before the return date thereof.

§ 1215. When authorized to receive process or appear

1. The public adm nistrator nmay be authorized by the court to receive



process or other notice as a necessary party in the follow ng
proceedi ngs:

(a) Any proceeding pending in the court where service of process or
notice of or in behalf of any known or unknown persons is directed by
the court or where the court by order directs the public adm nistrator
to appear therein.

(b) Every proceeding for the appointnent of an adm nistrator or for
the probate of a will where it appears that the persons applying or
naned in the petition are not all of the distributees of the decedent or
where it appears that such persons are related to the decedent in the
fourth degree of consanguinity or are nore renotely rel ated.

(c) Every proceeding to effect distribution of noneys or property to
be deposited or deposited for the account of unknown persons or of
i nfants or inconpetents, of known persons whose residences are unknown
or of known persons whose shares were deposited pursuant to 2218. In any
such proceedi ng when so authorized the public adm nistrator shall be
deened an interested party.

2. In all such proceedings the public adm nistrator, in his
di scretion, nay take any action in behalf of such person or persons as a
party interested m ght.

3. Whenever a public administrator acts pursuant to this section he
shall be allowed by the court his proper expenses and his counsel shal
be all owed his reasonable fee. Such expenses and fee shall be payable
either fromthe estate generally or fromthe shares or interests of the
respective persons represented by the public adm nistrator, as may be
directed by the court.

8§ 1216. Inquiry and subpoena

The public adm nistrator may institute an inquiry in any case in which
he is authorized to act as to any matter affecting the estate of the
decedent. For that purpose he may issue a subpoena or subpoena duces
tecumin the nane of the court either before or after the issuance of
letters. Failure to conply with the directions of the subpoena or



subpoena duces tecum shall be punishable as a contenpt of court.

§ 1217. When superseded; accounting authorized

1. When the public admnistrator in virtue of his office has been
superseded he shall deliver to the fiduciary who has superseded hi m al
t he personal property belonging to the estate which he has in his
possessi on after deducting therefromhis expenses, costs and commi ssi ons
as ordinarily allowed by the court upon the entry of a decree upon final
accounti ng.

2. Wen letters issued to the public adm nistrator have been revoked
he shall institute a proceeding for the judicial settlenent of his
account.

§ 1218. Appeal ; bond

The public adm nistrator is authorized to appeal from any decree,
order or judgnent affecting an estate in his charge or in which he is a
party. No bond on his part shall be required to stay execution of the
order, decree or judgnent from which an appeal is taken.

§ 1219. Chief fiscal officer of county appointed adm nistrator;
qualifications; fees. A chief fiscal officer of a county appointed
adm nistrator of an estate shall qualify in the manner prescribed in 708
of this act, shall be vested with all the powers and rights of an
adm ni strator and be subject to the sane duties and obligations and
shal |l be allowed the same comm ssions as an adm ni strator, which
commi ssions shall be in addition to the salary and fees now al |l owed by
law to such chief fiscal officer. He may enploy an attorney to act for
hi m as such adm nistrator other than the one, if any, appointed to act
as the county attorney or the official attorney of such chief fiscal
of ficer.



Where the adm ni strator appoi nted as above provided | eaves offi ce,
resigns or is renoved fromoffice, or dies, his successor in office,
Wi th respect to each of the estates of which his predecessor in office
was appoi nted adm nistrator, shall apply to be appoi nted adm ni strator
de bonis non, within one hundred twenty days after assum ng office.

The chief fiscal officer shall be subject to the provisions of section
1128 as it pertains to his admnistrator's duti es.

ARTI CLE 13
SETTLEMENT OF SMALL ESTATES W THOUT COURT ADM NI STRATI ON

Secti on

1301. Definitions.

1302. Kinds of property.

1303. Persons who nay becone a voluntary adm nistrator.

1304. Summary procedure.

1305. Discharge of debtor, transfer agent, safe deposit conpany,
bank, trust conpany or other person.

1306. Powers.

1307. Duties.

1308. Liability of voluntary adm nistrator collecting assets.

1309. General provisions.

1310. Paynent of certain debts w thout adm nistration.

1311. Administration of funds payabl e under social security act of
the United States, the unenploynent insurance |aw and the
wor knen' s conpensation | aw.

1312. Constructi on.

8§ 1301. Definitions

In this article:

1. Asmall estate is the estate of a domciliary or a non-domciliary

who di es | eaving personal property having a gross val ue of $50, 000 or
| ess exclusive of property required to be set off under EPTL 5-3.1 (a).



2. A voluntary administrator is a person who qualifies and undertakes
to settle the estate of the decedent without the formality of court
adm ni stration as hereinafter provided.

§ 1302. Kinds of property

This article is not applicable to any interest in real property in
this state owned by a decedent, but his owner ship of an interest in
real property shall not prevent the use of this article in admnistering
hi s personal property.

8§ 1303. Persons who may beconme a voluntary adm ni strator.

(a) If the deceased dies intestate, the right to act as a voluntary
adm nistrator is hereby given first to the surviving adult spouse, if
any, of the decedent and if there be none or if the spouse renounce,
then in order to a conpetent adult who is a child or grandchild, parent,
brot her or sister, niece or nephew or aunt or uncle of the decedent, or
if there be no such person who will act, then to the guardian of the
property of an infant, the commttee of the property of any inconpetent
person or the conservator of the property of a conservatee who is a
distributee and if none of the foregoing naned persons will act or if
there are no known distributees within the categories |isted above, then
to the chief fiscal officer of the county except in those counties in
whi ch a public adm ni strator has been appoi nted under articles el even
and twelve of this act. After the surviving spouse, the first
distributee within the class of persons entitled or if no distributee
will act or there are no known distributees within the class of persons
entitled, then the chief fiscal officer of the county as above who nakes
and files the required affidavit, is authorized to act as voluntary
adm ni strator, or as successor voluntary adm nistrator in the event of
the death or resignation of the voluntary adm nistrator before the
conpl etion of the settlenent of the estate.

(b) If the deceased dies testate, the naned executor or alternate
executor shall have the first right to act as voluntary adm ni strator



upon filing the last will and testanent with the surrogate's court. If

t he naned executor or alternate executor renounces or fails to qualify

by filing the required affidavit within thirty days after the last wl|

and testament has been filed in the surrogate's court, then any adult

person who would be entitled to petition for letters of adm nistration

with will annexed under section 1418 of this chapter may file the

required affidavit and have the right to act as voluntary adm nistrator.
(c) No person other than one herei nbefore nenti oned can becone a

vol untary adm ni strator

§ 1304. Sunmary procedure

1. Wen available. No waiting period after the death of the decedent
i's required.

The procedure prescribed in this article nay be used after the
decedent' s deat h.

2. Bond. The voluntary adm nistrator need not give a bond.

3. Affidavit. A person may qualify as a voluntary adm ni strator by
making and filing with the clerk of the court of the decedent's
domicile, or in the case of a non-domciliary, of the county in which
hi s personal property is located, an affidavit in the form provi ded by
the O ficial Fornms appended to this act, and also a certified copy of
the death certificate of the decedent.

4. Record. The clerk shall file the affidavit and assign it a nunber.
The clerk shall enter each such proceeding in the records and i ndexes of
the court. The clerk shall charge a fee of $1 for filing the affidavit.
No order of the court or other proceeding shall be necessary. The clerk
shall mail to each distributee who has not renounced his or her right to
act and to each beneficiary nmentioned in the affidavit other than the
affiant, a letter or postcard notice of the proceeding under this
article. The giving of such notice is not jurisdictional.



5. Furni shing evidence of qualification and authority. A short
certificate of the court showing the filing by the voluntary
adm nistrator of the required affidavit, shall evidence his, her or its
qualification and authority to act. The clerk nay indicate on the
certificate that it is valid only for a transfer or transaction as
speci fied thereon. The voluntary adm nistrator shall deliver a
certificate to each debtor, transfer agent, safe deposit conpany, bank,
trust conpany or other person holding or having custody, possession or
control of any personal property of the decedent which the voluntary
adm ni strator seeks to reduce to possession or otherw se affect the
title thereof.

8§ 1305. Discharge of debtor, transfer agent, safe deposit conpany, bank,
trust conpany or other person

The delivery by a voluntary admi nistrator to a debtor, transfer agent,
saf e deposit conpany, bank, trust conpany or other person hol ding or
havi ng custody or possession or control of any personal property of the
decedent, of the short formcertificate of the court, the receipt of the
adm ni strator, and the surrender of any evidentiary docunent, shal
constitute a conplete release and di scharge for any paynent of nobney or
delivery of personal property nmade pursuant to the certificate, w thout
such person being required to see to the application thereof and with
the sane effect as if made to any duly appointed fiduciary.

8§ 1306. Powers

1. If any person to whoma certificate and receipt are presented by a
vol untary adm ni strator refuses to pay, deliver, transfer or issue to
the voluntary adm nistrator any personal property of the decedent, the
vol untary adm ni strator may naintain an action or proceeding to recover
or conpel the delivery of the property, or to enforce a contractual or
guasi contractual clai mowned by decedent, provided the anmount cl ai ned,
together with all other assets of the estate to be adm nistered under
this article, does not exceed the nonetary anmount defined as a smal



estate pursuant to subdivision one of section 1301 of this article. In
such action or proceeding, a certified copy of the affidavit shall be
prima facie proof of the facts therein stated.

2. A voluntary administrator nay sell for its reasonable value in cash
any personal property of the decedent coming into the voluntary
adm ni strator's possessi on.

3. For the purpose of this article, a voluntary adm ni strator shall be
deened to be the fiduciary of the estate until another fiduciary is
appoi nted, and except as hereinafter provided, the voluntary
adm ni strator shall have the rights, powers and duties with respect to
personal property of an adm nistrator duly appointed for the estate.

The voluntary adm nistrator shall have no power to enforce a claimfor
the wongful death of or a claimfor personal injuries to the decedent.

Upon the appoi ntnment and qualification of another fiduciary of the
estate, the powers of the voluntary adm nistrator shall cease.

8§ 1307. Duties

A vol untary adm ni strator shal

1. Deposit in an estate bank account to be opened by himin a bank,
trust conpany, savings bank, savings and | oan associ ation or federal
savings and | oan association in this state, credit union or federal
credit union in this state all noney received. He shall sign all checks
drawn on or withdrawals fromthe account in the nane of the estate by
hi nsel f as voluntary adm nistrator. Wthout conpensation for his
services, he shall pay so far as possible out of the decedent's assets
comng into his possession, the necessary expenses of adm nistration,

t he reasonabl e funeral expenses of the decedent and the decedent's debts
in the order provided by law. He shall then distribute the bal ance to

t he person or persons entitled and in the anbunt or anounts provi ded by
EPTL 4-1.1 if decedent died intestate or if a will is filed which is
valid on its face, he shall distribute to the persons nanmed in such



will, subject to the right of any person affected to contest such wll
at any tine.

2. Account for all personal property of the decedent received and
di sbursed by himby filing with the clerk of the court a statenent of
all assets collected and of all paynents and distributions made by him
and receipts for or cancelled checks evidenci ng such paynents and
distributions. No fee shall be charged for the filing of such account.

§ 1308. Liability of voluntary adm nistrator collecting assets

1. A voluntary admnistrator shall be answerable and accountable to
all persons including creditors and distributees of the decedent,
beneficiaries nanmed in the will filed with the affidavit and to any
fiduciary thereafter appointed, aggrieved by his adm nistration of the
decedent's estate under this article, in the sane manner as now provi ded
by this act concerning a fiduciary.

2. A voluntary adm nistrator or other person who wilfully and
knowi ngly makes a false affidavit in order to obtain personal property
of the decedent as provided in this article, is subject to prosecution
for perjury and upon conviction shall be punishable as provided by | aw
in relation to such crine.

§ 1309. Ceneral provisions

1. The use of this article in the settlenent of a snall estate w thout
the formality of court administration is perm ssive and not mandatory.

2. As a matter of comty a debtor, transfer agent, safe deposit
conpany, bank, trust conpany or person in this state hol di ng personal
property of a non-domiciliary decedent, may recognize a certified copy
of an affidavit or of a short certificate of a judge or clerk of a
probate court made under a statute of another state, providing for the
settlement of small estates without adm nistration, for the purpose of



col l ecting or obtaining possession of an asset of a decedent in his
state, provided that debtors, transfer agents, safe deposit conpani es,
banks, trust conpani es or persons in such other state hol ding personal
property of a domciliary decedent shall, whether pursuant to statute or
ot herwi se, recogni ze and pay or transfer his personal property pursuant
to a short certificate of the court nade under this article.

3. A debtor, transfer agent, safe deposit conmpany, bank, trust conpany
or person of another state, shall not be liable to any person in respect
of any paynent, transfer or delivery of personal property nade to a
vol untary adm ni strator pursuant to such short certificate.

4. As used in this section, the word "state" means any state of the
United States, the District of Colunbia, the Conmonwealth of Puerto
Rico, and the territories and possessions of the United States.

§ 1310. Paynent of certain debts w thout adm nistration

1. As used in this section

(a) "Debt" means

(i) nmoney or securities payable on account of a deposit in a bank,
nati onal bank, trust conpany, branch of a foreign banking corporation,
savi ngs bank, industrial bank, state or federal savings and | oan
association or state or federal credit union or with a private banker,
or funds or securities invested with, held by or deposited with a
broker-dealer or with, by or in securities of a nmanagenent type
i nvest ment conpany or trust payable or returnable to, or to the estate
of, or to a beneficiary designated by, the depositor or

(ii) noney payable by a state or federal savings and | oan association
or state or federal credit union to, or to the estate of, or to a
beneficiary designated by, a nenber on account of the w thdrawal val ue
of his shares or

(iii) noney payabl e by an i nsurance conpany or a savings bank
aut hori zed to conduct the business of |life insurance under an annuity or
pure endowrent contract or a policy of life, group life, industrial life
or accident and health insurance or a contract nade by such an insurer,



relating to the paynment of proceeds or avails thereof, to, or to the
estate of, or to a beneficiary designated by, the owner or the person
purchasing the annuity or the person insured or the person effecting the
i nsurance or the person effecting the supplenental contract or

(iv) noney payable by a public corporation, a state or the federal
governnment or an agency thereof, to, or to the estate of, or to a
beneficiary designated by, any natural person or

(v) a pension or retirenent or death benefit, profit share, earnings,
wages, salary or bonus payabl e by an enpl oyer or by a pension,
retirement or profit-sharing plan or systemto, or to the estate of, or
to a beneficiary designated by, an enpl oyee, or

(vi) a balance of nobney due on an accepted clai mor account payabl e,
on account of dividends payabl e by the superintendent of financi al
services in |iquidation of bank assets, to, or to the estate of, or to a
beneficiary designated by, a depositor or

(vii) any personal property deposited with a county treasurer by a
coroner or county mnedi cal exam ner pursuant to sections 785 and 786 of
the code of crimnal procedure, or

(viii) any personal property on deposit with a hospital, nursing hone,
residential health care facility or out-patient |odge described in
section twenty-eight hundred one of the public health |aw at the tine of
the death of a decedent that is payable or returnable to the estate of
t he decedent;

(b) "Debtor"™ means the person or persons, partnership, corporation,
government or government agency by whom a debt defined in this section
is to be paid,

(c) "Creditor"” means the enpl oyee, depositor, menber, or other person,
to whom or to whose estate, or to a beneficiary designated by whom a
debt defined in this section is to be paid and shall include any
beneficiary validly designated by such a creditor,

(d) A "designation of a beneficiary" nmeans any witing, signed by the
creditor and delivered to the debtor purporting to designate the person
to whom a debt shall be paid on death of the creditor or any transaction
whi ch operates pursuant to statute as such a designation

2. Upon the death of a creditor, unless otherw se provided by a
designation of a beneficiary which is then in effect, it shall be |aw ul



for the debtor forthwith to pay to the surviving spouse of the decedent
not nore than thirty thousand dollars of the debt, upon an affidavit
made by the spouse show ng that the paynment and all other paynents
recei ved by the spouse under this subdivision do not in the aggregate
exceed thirty thousand doll ars.

3. Not less than thirty days after the death of a creditor, unless
ot herwi se provided by a designation of a beneficiary which is then in
effect, it shall be lawful for the debtor to pay not nore than fifteen
t housand dollars of the debt to

(a) the surviving spouse,

(b) one or nore of the children eighteen years of age or ol der,

(c) either parent,

(d) the brother or sister,

(e) the niece or nephew of the decedent, preference being given in the
order naned if request for paynent shall have been nade by nore than one
such person,

(f) a creditor of the decedent or to a person who has paid or incurred
the funeral expense of the decedent, upon the request of the surviving
spouse or of one of such relatives.

Payment under this subdivision nay be nmade upon an affidavit by the
surviving spouse or relative to whomor at whose request the paynent is
made, show ng

(i) the date of the death of the decedent,

(ii) the relationship of the affiant to the decedent,

(iii) that no fiduciary has qualified or been appointed,

(iv) the nanmes and addresses of the persons entitled to and who w ||
recei ve the noney paid, and

(v) that such paynent and all other paynents made under this section
by all debtors, known to the affiant, after diligent inquiry do not in
t he aggregate exceed fifteen thousand dollars. This subdivision does not
limt the right of a debtor to nake paynment to a surviving spouse within
|l ess than thirty days after the death of the creditor as provided in
subdi vi si on two.

4. Not less than 6 nonths after the death of a creditor, unless



ot herwi se provided by a designation of a beneficiary which is then in
effect, it shall be lawful for the debtor to pay a debt which does not
exceed $5,000, or any part of such debt, to a distributee or, to the
extent that the funds are not exenpt fromclains of creditors, to a
creditor or to a person who has paid or incurred the funeral expenses
upon an affidavit nade by the person paid show ng

(a) the date of the death of the decedent,

(b) that no fiduciary has qualified or been appointed,

(c) that the decedent was not survived by a spouse or mnor child,

(d) that the affiant is entitled to the paynent, and

(e) that such paynent and all other paynents made under this section
by all debtors, known to the affiant, after diligent inquiry, do not in
t he aggregate exceed $5, 000.

5. A paynent made in good faith under this section shall be a conplete
di scharge to the debtor to the extent of the paynent, even though the
affidavit on which paynent is nade be fal se, and even though paynent
pursuant to subdivision 3 was not nmade in the order of preference
i ndicated in that subdivision, provided only that the creditor be dead
and that the required nunber of days el apse between death and paynent
and, in the case of a paynent under subdivision 2 or subdivision 3 that
the affiant in fact bear the stated relationship to the decedent and in
the case of a paynent under subdivision 4 that the affiant be in fact a
distributee or creditor or have paid or incurred the funeral expenses.

6. Any person receiving paynent pursuant to this section is
accountabl e therefor to the fiduciary of the decedent if one be
appointed or to the public adm nistrator of the county having authority
to take possession of the noney or property constituting the debt except
that a surviving spouse entitled to have property set aside to himor to
her pursuant to EPTL 5-3.1 need not account for such paynents to the
extent of the exenption provided therein, and the anmobunt so received
shall be credited to such exenption

7. Nothing in this section shall deprive any person of any right which
he woul d ot herwi se have to recei ve paynent of a debt, except as agai nst
a debtor who has made a paynent which is a di scharge under subdi vi sion



5, nor shall anything in this section deprive any debtor of any right to
make or refuse paynent which it would otherw se have. This section does
not limt article 26 of the tax |aw.

8. It shall be lawful for the debtor to pay a debt which does not
exceed five thousand dollars or any part of such debt, under subdivision
four of this section, to the departnent of social services or a social
services district where the debt is noney payable on account of a
deposit with the debtor for the personal needs of the deceased creditor
while residing in a nedical institution or other facility, or otherw se,
and the deceased creditor is indebted to the departnent or district on
account of nedical assistance furnished to or on behalf of the deceased
creditor.

9. This section applies only to creditors who die on or after
Sept enber 1, 1952.

§ 1311. Administration of funds payabl e under social security act of the
United States, the unenpl oynent insurance |aw and the
wor knen' s conpensation | aw.

1. In virtue of his office and without issuance of letters each
public adm nistrator, and in counties having no public adm nistrator,
each county treasurer is authorized to receive fromthe social security
board of the United States or the unenpl oynent insurance fund of the
state or from any person naki ng paynent under the worknen's conpensation
| aw, for application according to law in the paynent of adm nistration
expenses, funeral expenses and for distribution to the distributees of
t he deceased any noneys not exceedi ng $500 payabl e pursuant to title 11
of the social security act of the United States or pursuant to the
unenpl oynment insurance |aw, or pursuant to the worknen's conpensation
|l aw, as the case may be, to the estate of any person dying intestate a
resident of his county.

2. The noneys so received by the public adm nistrator or county
treasurer shall be applicable to the paynent of the expenses of



adm nistration, to the paynent of reasonabl e funeral expenses not

ot herwi se provided for and any bal ance may be distributed wthout prior
accounting decree to the persons entitled thereto as distributees of the
decedent.

3. In the case of an infant or inconpetent his share, if not
exceedi ng $1, 000, may be paid for the use and benefit of the infant to a
parent or to sonme conpetent person with whomthe infant or inconpetent
resi des or who has an interest in his welfare.

4. |If the sum payable to a patient in an institution in the state
departnment of nental hygiene is not in excess of the anobunt which the
director of the institution is authorized to receive pursuant to section
29.23 of the nmental hygiene law, it may be paid to such director for use
as provided in that section.

§ 1312. Construction

This article is renedial and shall be given a liberal construction.

ARTI CLE 14
PROBATE PROCEEDI NGS; CONSTRUCTI ON OF WLLS; RIGHT OF
ELECTI ON
Secti on
1401. Proceeding to conpel production of wll.
1402. Who may propound will; contents of petition; direction of court.

1403. Persons to be served; content of process.

1404. Wtnesses to be exam ned; proof required.

1405. When court may di spense with testinony of wtness.

1406. Proof of will by affidavit of attesting witness out of court.
1407. Proof of lost or destroyed will.

1408. Probate not allowed unless court satisfied.

1409. Notice of probate.

1410. Who may file objections to probate of an alleged will.

1411. Citation upon filing of objections.



1412. Prelimnary letters testanentary.

1413. Revocation of letters upon proof of wll.

1414. Wen letters testanentary may be issued.

1415. Supplenentary letters; executors not named in letters not to act.
1416. Executor failing to qualify or renounce; how excl uded.

1417. Renunci ation by nom nated executor; retraction thereof.

1418. Letters of adm nistration with will annexed; when and to whom
gr ant ed.

1419. Process; renunciation or exclusion of persons having prior or
equal right.

1420. Proceeding for construction of will; effect of decree.

1421. El ection of surviving spouse.

1422. Record of wills; evidence.

1423. Record of wills in former court of probate; evidence.
1424. Foreign wills; evidence after |apse of tine.

§ 1401. Proceeding to conpel production of wll

Whenever it shall appear to the court, sua sponte, or by the petition
of a person authorized under the succeeding section of this act to
present a petition for the probate of a will, that there is reasonable
ground to believe that any person has know edge of the whereabouts or
destruction of a will of a decedent the court may nmake an order
requiring the person or persons nanmed therein to attend and be examn ned
in the prem ses. Service of the order nust be nade by delivery of a
certified copy thereof to the person or persons naned therein either
personally or in such nanner as the court shall direct. The court nay
either in the order or otherwise in the proceeding require the
production and filing in court of any will of the decedent which it
finds is in the possession or under the control of the respondent. The
court may inpose the reasonable attorneys fees of the petitioner in such
a proceedi ng agai nst a respondent when the court determ nes the
respondent did not have good cause to wi thhold production of such wll
or codicil.



§ 1402. Who may propound will; contents of petition; direction of court

1. Who may petition. A petition for the probate of a will may be
present ed by

(a) any person designated in the will as |egatee, devisee, fiduciary
or guardi an or by the guardian of an infant |egatee or devisee or the
commttee of an inconpetent |egatee or devisee, or the conservator of a
| egat ee or devi see who has been designated a conservatee pursuant to
article seventy-seven of the nental hygiene |aw,

(b) a creditor or any person interested or any person entitled to
letters of administration with the will annexed under 1418;

(c) any party to an action brought or about to be brought in which
action the decedent, if living, would be a party;

(d) the Public Adm nistrator or County Treasurer on order of the
court, where a will has been filed in the court and proceedings for its
probate have not been instituted or diligently prosecuted.

2. Contents of petition. The petition for probate shall allege the
citizenship of the petitioner and the testator and shall describe the
will being offered for probate and any other will of the sane testator
on file in the court and shall set forth the nanes and post-office
addresses so far as they can be ascertained with due diligence of all of
the persons required to be cited and all of the | egatees, devisees and
fiduciaries named in the will or any other will so filed.

3. Direction of court.

(a) Where a petition for probate has been filed and the proceedi ng has
not been diligently prosecuted the court may direct the Public
Adm ni strator or County Treasurer or authorize any party to take such
steps as may be required to bring the proceeding to a decree.

(b) Where necessary, the court shall determ ne the text or tenor of
the will as admtted to probate and may incorporate the will or any part
t hereof in the decree.

8 1403. Persons to be served; content of process



1. In a proceeding for the probate of a will process nust issue to
the followi ng persons if not petitioners:

(a) The distributees of the testator.

(b) The person or persons designated in the will as executor except
that a person designated in the will as substitute or successor executor
in the event the designated executor cannot act or fails to qualify need
not be served where the designated executor is under no disability.

(c) Any person designated in the will as beneficiary, executor,
trustee or guardi an, whose rights or interests are adversely affected by
any other instrunment offered for probate that is later in date of
execution or which amends or nodifies an instrunent offered for probate.

(d) Any person designated as beneficiary, executor, trustee or
guardian in any other will of the sane testator filed in the surrogate's
court of the county in which the propounded will is filed whose rights
or interests are adversely affected by the instrunent offered for
probat e

(e) If the propounded will expressly refers to an instrunent which
created a power of appointnment and purports to exercise such power of
appoi ntment, any persons designated in the instrunent that created such
power of appointnment whose rights or interests are adversely affected by
the instrunent offered for probate.

(f) The testator in any case where the petition alleges that the
testator is believed to be dead.

(g) The state tax comm ssion in the case of a non-donmiciliary

testator.
(h) Were any person to whom process is required to be issued has
di ed, process shall issue to his fiduciary and if none has been

appointed, to all persons interested as distributees, non nated
fiduciaries or naned as | egatees or devi sees under any will of the
deceased filed in the court.

(i) The provisions of section three hundred fifteen shall apply to a
proceedi ng under this section.

2. The process nust set forth the name of the proponent and if the
will is nuncupative, that fact.



8§ 1404. Wtnesses to be exani ned; proof required

1. Except as otherwise provided in this article, 2 at l|least, of the
attesting w tnesses nmust be produced before the court and exam ned
before a witten will is admtted to probate if so nany of the w tnesses
are within the state and conpetent and able to testify.

2. Were the will offered for probate is on file in a court or public
of fice under the laws of which jurisdiction the will cannot be renoved
the court nmay issue a comm ssion to a person authorized to take a
commi ssi on under CPLR 3113 or to an attorney and counsel |l or-at-1|aw of
the state or of the jurisdiction in which the commssion is to be taken,

to take the testinony and may admt the will to probate upon proof of
its provisions, of its existence at the tine of the death of the
testator and of its due execution. Wiere the will offered for probate is
brought to the surrogate's court by a representative of a public office
of another jurisdiction, the court may take proof of the will and permt
the representative to return the will to such other jurisdiction. The
decree admitting the will to probate shall set forth the full text of
the will. The proof so taken and the decree admtting the will to
probate shall have the same force and effect as though the will had been

filed or had renmmnined in the court.

3. Before a nuncupative will executed under the provisions of EPTL
3-2.2 is admtted to probate its execution and the tenor thereof nust be
proved by at |east two witnesses. Before a holographic will made under

the provisions of that section is admtted to probate its execution and
the handwriting of the testator nust be proved.

4. In all cases the proofs nust be reduced to witing. Any party to
the proceeding, before or after filing objections to the probate of the
will, may exanmine any or all of the attesting w tnesses, the person who
prepared the will, and if the will contains a provision designed to
prevent a disposition or distribution fromtaking effect in case the
will, or any part thereof, is contested, the nom nated executors in the
will and the proponents and, upon application to the court based upon
speci al circunstances, any person whose exani nation the court detern nes



may provide information with respect to the validity of the will that is
of substantial inportance or relevance to a decision to file objections
to the will. No person who has been exanm ned as a witness under this
section shall be exam ned in the same proceedi ng under any ot her

provi sion of |aw except by direction of the court. The attesting

W t nesses, the person who prepared the will, the nom nated executors in
the will and the proponents nay be examined as to all relevant natters
whi ch nmay be the basis of objections to the probate of the propounded

i nstrunment. There shall be made available to the party conducting such
exam nation, all rights granted under article 31 of the civil practice
|l aw and rules with respect to docunent discovery.

5. Unless the court directs otherw se for good cause shown, the costs
of the exam nations conducted pursuant to subdivision 4 of this section
shall be paid as foll ows:

(a) I'n the case of exam nations conducted before objections are filed,
the testator's estate shall pay the costs of:

(1) the initial production or comm ssion and the exam nation of (A)
the first two attesting witnesses within the state who are conpetent and
able to testify who are produced by the proponent, or (B) if no w tness
is within the state and conpetent and able to testify, the w tness
Wi t hout the state who resides closest to the county in which the probate
proceedi ngs are pending and who is conpetent and able to testify; and

(2) the stenographer and one copy of the transcripts of such
exam nations for the court and any guardians ad litem
The costs of all other exam nations, including subsequent exam nations
of the w tnesses described in subparagraph (1) of this paragraph, shal
be governed by article 31 of the civil practice |aw and rul es.

(b) I'n the case of exam nations conducted after objections are filed,
all costs of such exam nations shall be governed by article 31 of the
civil practice law and rul es.

(c) Al costs of docunent discovery in connection with such
exam nations shall be governed by article 31 of the civil practice | aw
and rul es.

6. Unless the court directs otherw se for good cause shown, if nore
t han one person shall have been involved in the preparation of the will,



the term "person who prepared the will" shall nean the person so
i nvolved to whomthe testator's instructions for preparing the will were
comuni cated by the testator.

§ 1405. When court may dispense with testinony of witness

1. The death, absence fromthe state or inconpetency of an attesting
W tness required to be exam ned as prescribed in this or the preceding
section or the fact that the witness cannot with due diligence be found
within the state or cannot be exanmi ned as an attesting w tness by reason
of his physical or nental condition nay be shown by affidavit or by any
conpet ent evi dence and when so shown to its satisfaction, the court may
by the decree on probate or by order either in witing or entered in the
m nut es di spense with the testinony of such attesting w tness. \Were
the testinony of an attesting w tness has been di spensed with as
provided in this section and 1 attesting w tness has been exam ned the
will may be admitted to probate upon the testinony of the attesting
W t ness who has been exam ned wi thout further or additional proof.

2. \Were an attesting witness is absent fromthe state and it is
shown that his testinony can be obtained with reasonable diligence the
court may and shall upon the demand of any party require his testinony
be taken by comm ssion.

3. \Were an attesting witness has forgotten the occurrence or
testifies against the execution of the will and at |east 1 other
attesting wi tness has been exam ned the will nay be admtted to probate
upon the testinony of the other witness or w tnesses and such ot her
facts as would be sufficient to prove the wll.

4. If all of the attesting wi tnesses are dead or inconpetent or
unable to testify by reason of physical or nmental condition or are
absent fromthe state and their testinony has been di spensed with as
provided in this section the will may neverthel ess be admtted to
probat e upon proof of the handwiting of the testator and of at | east
one of the attesting w tnesses and such other facts as woul d be



sufficient to prove the will.

8§ 1406. Proof of will by affidavit of attesting w tness out of court

1. In addition to other procedures prescribed for the proof of wlls,
any or all of the attesting witnesses to a will may at the request of
the testator or after his death, at the request of the executor nanmed in
the will or of the proponent or the attorney for the proponent or of any
person interested, make an affidavit before any officer authorized to
adm ni ster oaths stating such facts as would if uncontradi cted establish

t he genui neness of the will, the validity of its execution and that the
testator at the tinme of execution was in all respects conpetent to nake
a will and not under any restraint. The sworn statenent of a witness so

taken shall be accepted by the court as though it had been taken before
the court, unless:
(a) a party entitled to process in the proceedi ng rai ses objection
t hereto or
(b) for any other reason the court nay require that the w tness or
W t nesses be produced and exam ned.

2. For the purposes of meking the affidavit referred to in this
section, after the death of the testator, the exhibition to the
W t nesses of a court-certified photographic reproduction of the wll
shal | be deened equivalent to the exhibition to themof the origina
will.

8§ 1407. Proof of |ost or destroyed wll

A lost or destroyed will may be admitted to probate only if
1. It is established that the will has not been revoked, and
2. Execution of the will is proved in the manner required for the

probate of an existing will, and



3. Al of the provisions of the will are clearly and distinctly
proved by each of at |east two credible witnesses or by a copy or draft
of the will proved to be true and conpl ete.

8§ 1408. Probate not all owed unl ess court satisfied

1. Before admtting a will to probate the court nust inquire
particularly into all the facts and nust be satisfied with the
genui neness of the will and the validity of its execution. The court
may, however, accept an affidavit of an attesting witness in the manner
and under the circunstances prescribed in this article.

2. If it appears that the will was duly executed and that the
testator at the tinme of executing it was in all respects conpetent to
make a will and not under restraint it nust be admtted to probate as a
will valid to pass real and personal property, unless otherw se provided
by the decree and the will and decree shall be recorded.

3. \Were the petition alleges that the testator has di sappeared under
ci rcunstances sufficient to justify the belief he is dead the court
shal | take proof of the facts. |If it appears that the testator is dead
the court nmay nmake a decree determ ning such fact and admtting the wll
to probate. The decree shall be binding in its effect upon the
interests in the estate of persons under disability and of future
contingent interests of persons not in being as well as the interests of
adul t conpetent persons.

§ 1409. Notice of probate

1. Before letters are issued there shall be filed in the court a
notice entitled in the proceeding stating the nane of the testator, the
nane and address of the proponent, and that the will of the testator has
been offered for probate or probated, as the case nmay be. The notice
shall further set forth the nane and post-office address of each person
naned or referred to in the petition who has not been served or has not



appeared or waived service of process and shall state whether such
person is nanmed or referred to in the will as |egatee, devisee, trustee,
guardi an or substitute or successor executor, trustee or guardi an. The
notice shall further set forth the name and post-office address of the
attorney general of the state of New York if the will that has been

of fered for probate contains a charitable bequest which is either to an
unnaned charitabl e organization or is in an unspecified anount,
including but not limted to, a bequest of all or part of the residuary
estate.

(a) Wiere by the terns of the will an interest in a trust or other
fund or property has been limted in any contingency to the persons who
shal | conpose a certain class upon the happening of a future event it
shall be sufficient to nane only the persons in being at the death of
t he decedent who would constitute the class if such event had happened
i mmedi ately before the date of such notice, and who have not been served
or appeared or waived service of process.

(b) Where by the terns of the will an interest in a trust or other
fund or property has been limted to a person who is nanmed in such
notice or who has been served or has appeared or wai ved notice of
process, and has been further |imted upon the happening of a future
event to a class of persons described in terns of their relationship to
such person it shall not be necessary to nane such cl ass of persons.

2. There shall be filed with the notice proof by affidavit of the
mai ling of a copy thereof to each of the persons required by the
precedi ng subdi vision to be named in such notice, and if any person is
an infant or an inconpetent, of the nailing of a copy thereof to the
person or persons upon whom personal service of process is required to
be made with respect to the infant or inconpetent. Wen it appears by
the petition for probate that the name or address of any person referred
toin this section is unknown nailing to such person of the notice
herei n descri bed shall not be required.

3. Upon the probate of an estate and distribution of its assets, if
any, under this chapter, if an undistributed asset is subsequently found
by the estate, the surrogate's court that granted such probate petition
shall maintain jurisdiction and shall not require any additional service



of the notice required by this section to be served again by the estate,
unl ess such previously undi scovered asset has an estinated val ue of nore
than five thousand dollars or it has been nore than seven years since
the distribution of the assets pursuant to the original probate.

8§ 1410. Who may file objections to probate of an alleged wll

Any person whose interest in property or in the estate of the testator
woul d be adversely affected by the admi ssion of the will to probate nay
file objections to the probate of the will or of any portion thereof
except that one whose only financial interest would be in the
commi ssions to which he woul d have been entitled if his appointnent as
fiduciary were not revoked by a later instrunment shall not be entitled
to file objections to the probate of such instrunent unless authorized
by the court for good cause shown. The objections nust be filed on or
before the return day of the process or on such subsequent day as
directed by the court; provided however that if an exam nation is
request ed pursuant to 1404, objections nmust be filed within 10 days
after the conpletion of such exam nations, or within such other tinme as
is fixed by stipulation of the parties or by the court.

§ 1411. Citation upon filing of objections

1. Whenever objections are filed to the probate of a will, the
proponent shall submt to the court for issuance a citation returnable
at a notion termof the court (a) reciting that objections have been
filed to the will offered for probate and that such objections nay be
determned at a trial or at a hearing or conference on the return date
or on a date to be fixed by the court, and (b) reciting the consequences
of failing to appear set forth in the provisions of subdivision six of
this section.

2. The citation shall be submitted by the proponent to the court
within thirty days after the filing of objections. If the proponent
fails to submt the citation, the citation nmay be submtted by an



obj ectant or any other interested person.

3. The citation shall be issued to (a) each person named or referred
to in the propounded instrument who has not appeared in the proceeding
and whose interests would be affected by the outcone of the proceeding,
and (b) such other persons as directed by the court.

4. The citation shall be served in accordance with the requirenents of
sections 307 and 308, except that service nmay be nade by mail as therein
provi ded upon any person whether or not a resident of this state. Proof
of the service of the citation shall be nmade and filed in the court at
| east two days before the return date of the citation.

5. Each person to whomthe citation nust be issued, as provided in
subdi vision three of this section, may wai ve service of the citation.
Each person who has wai ved or has been served under this section may
appear personally or by filing a notice of appearance.

6. Any person who has wai ved or has been served under this section and
who does not appear will not be entitled to further notice, and each
objection filed nmay be determned at a trial or at a hearing or
conference on the return date or on a date to be fixed by the court. If
a settlenent is entered into and agreed to by all parties appearing at
the trial, hearing or conference, such settlenent and any final
determ nation by the court will be binding on all persons who have
wai ved or have been served with process and who have failed to appear.
Any person so failing to appear nay be required to contribute to such
settl enment an anmount which bears the sanme proportion to the total anount
of the settlenent as his or her interest in the estate bears to the
aggregate of the interests in the estate of all persons required to
contribute to the settlenent.

8§ 1412. Prelimnary letters testanmentary

1. Whenever a petition for probate of a will (other than a | ost or
destroyed will) has been filed and process has issued thereon, an



executor named in the will may file with the court a witten request for
the issuance to himof prelimnary letters testanentary. 1Inits
discretion the court nay accept a witten request for such letters prior
to the issuance of process upon such proof as the court shall deem
necessary. Were the request is nade by one of several nom nated
executors, notice shall be given to all persons who under the terns of
the will have a right to letters testanmentary equal to that of the
petitioner. Were there is another will of the sanme testator on file in
the court that is later in date than the propounded instrunment, notice
shall be given to all persons who under the terns of the later wll
woul d have the right to letters testanentary i nmedi ately upon probate of
such later will.

2. (a) Notice hereunder shall be given at the tine and in the manner
directed by the court and may be given either before or after issuance
of prelimnary letters. Any person having a right to letters
testamentary equal to that of an applicant for prelimnary letters
testamentary may join in the application for such |letters and may
request that they issue to himor after the issue of such letters nay
request that the letters heretofore issued be extended to him A person
naned in the will to act as executor upon the occurrence of any
contingency may in |ike manner request issuance of such letters,
provi ded that the contingency has occurred which would entitle himto be
appoi nted executor. A person naned as executor in a wll later in date
than that in which the first applicant is appointed nmay file a witten
cross-request for prelimnary letters testanentary after he has filed a

petition for probate of such later will and process has been issued
thereon. Unless, for good cause shown, the court shall otherw se
direct, the person naned as executor in the |latest such will shall have

a prior right to prelimnary letters testanmentary.
(b) When prelimnary letters testanmentary have been issued and

thereafter a will later in date has been filed with a petition for its
probate, and process has been issued thereon, an executor naned in the
later will nay request the revocation of the prior letters and the

i ssuance of prelimnary letters to him and upon such notice as the
court may direct, the court shall have discretion to revoke the letters
theretofore issued and grant prelimnary letters testanentary to the



executor named in the later will, to grant prelimnary letters
testamentary jointly to the executors named in both wills, to confirm
the grant of letters theretofore issued, or to take such other action as
the court deens to be for the best interests of the estate and of the
persons interested therein.

3. (a) Upon due qualification as provided in subdivision 5 and upon
t he i ssuance of process, and whether before or after the return day of
said process, prelimnary letters testanentary nust thereupon be issued
to the person or persons who appear to the court to be entitled thereto,
and where the court has accepted a request for such letters prior to the
i ssuance of process, prelimnary letters testanentary may be issued in
the discretion of the court upon due qualification as provided in
subdivision 5. The letters shall confer upon the person naned therein,
subject to any limtations contained in the instrunent offered for
probate, all the powers and authority and shall subject himto all the
duties and liabilities of an adm nistrator except that they do not
confer any power to pay or to satisfy a |l egacy or distributive share.
Unl ess the court or the instrument offered for probate directs
otherwise, a prelimnary executor is also authorized to take possession
of, manage and sell any real property devised by and any personal
property specifically bequeathed by the instrunment offered for probate
and to all ocate the expenses of nanagi ng such property in accordance
with what is reasonable and equitable in view of the interests of those
persons interested in such property and in the estate, except that any
such property specifically devised or bequeathed nay only be sold or
ot herwi se di sposed of with the witten consent of the specific devisee
or legatee or by court order. This authority shall not prevent the
prelimnary executor frompermtting the devisee or |egatee of such
property to have possession of such property.

(b) A prelimnary executor shall give notice to all parties who have
appeared of his or her appointnent within ten days of such appoi ntnent.

4. (a) The court may in the order directing the issuance of
prelimnary letters testamentary or in one or nore subsequent orders
limt prelimnary letters testanentary to the recei pt of assets
specified in such order or orders and nay prohibit the collection of any



ot her assets of the decedent, or may limt or authorize the person naned
in such letters in any manner that the court deens advisable for the
effective protection of the rights of all persons who nay have an
interest in the estate of the decedent.

(b) I'n such order or orders, the court may make such directions as it
deens proper and necessary with respect to the custody and preservation
of all papers and records of the decedent. Di scovery and production of
such papers and records shall be governed by article thirty-one of the
civil practice law and rul es.

5. Before prelimnary letters testanentary are issued to a naned
executor he shall qualify as provided in 708. If the will offered for
probate shall require the filing of a bond by the executor the person
requesting prelimnary letters testanentary nust file his bond in
accordance with the requirenents of the will. In addition the court
shall have full and conplete discretionto require himto file such
additional bond as it deens advi sabl e under the circunstances of the
particul ar case. Wiere the will is silent in respect of the filing of a
bond or where it explicitly dispenses with the filing of a bond the
court shall neverthel ess have full and conplete discretion at any tine
and fromtime to tine to require the person seeking such letters to file
a bond in such ambunt as the court deens advi sabl e under the
ci rcunstances of the particular case or it may grant such letters
wi t hout bond. Where the will explicitly dispenses with the filing of a
bond, the court shall grant such l|etters w thout bond, unless it
determ nes there are extraordinary circunstances in the particul ar case
to warrant filing of a bond, in which case the court shall have
discretion to require the person seeking such letters to file a bond in
such anount as the court deens advisabl e.

6. A decree denying probate to a propounded instrunent shall revoke
any prelimnary letters testanmentary issued upon such instrunent unless
the court shall direct that such letters continue until the term nation
of any appeal and in such case the court may nake such limtations,
restrictions or conditions on such letters as justice may require. The
court may revoke prelimnary letters testanmentary at any tine

(a) if it shall appear that the prelimnary executor is guilty of



unr easonabl e delay in the probate proceedi ng or

(b) for any cause that would justify the revocation of |etters under
719 or

(c) for any other reason deened by the court to be in the best
interests of the estate.

7. A prelimnary executor shall not be entitled to the conm ssions
provided for a fiduciary in this act unless the will be admtted to
probate and letters testanmentary are issued to him in which event he
shall be entitled to conm ssions as provided in this act for a case
where successive letters are issued to the sanme person on the estate of
the sane decedent. |If the will be denied probate or his letters are
revoked for any reason during the pendency of the probate proceedi ng he
shall be entitled for such service to receive only such conpensation, if
any, as the court shall determne to be reasonable and just for the
services rendered by himto the estate, not to exceed the conm ssions to
whi ch an executor would be entitled. For purpose of the fixation of
such comm ssions or conpensation any real property or specifically
devi sed personal property of which a prelimnary executor took
possessi on and then distributed or otherw se disposed of shall be
treated as property received, distributed or delivered.

8§ 1413. Revocation of letters upon proof of wl]l

Where tenporary letters of admnistration, prelimnary letters
testamentary or letters of administration on the ground of intestacy
have been granted and a will is thereafter admtted to probate and
| etters issued thereupon or where a subsequent will is admtted to
probate and letters issued thereupon, the decree granting probate nust
revoke the forner letters.

§ 1414. Wen letters testanmentary may be issued

1. After a will has been admtted to probate any person entitled to
|l etters thereunder who is eligible and who appears and qualifies is



entitled to letters testanentary.

2. \Were a judgnent has been rendered in an action establishing a
will the surrogate nmust record the will and issue letters as directed by
t he judgnent.

3. A person entitled to letters upon a contingency nay appear and
show t hat the contingency has happened by which he is entitled to such
letters.

4. A person naned as an executor by a person other than the testator
under a valid power contained in a will nust appear and file an
acknow edged sel ection of hinself as an executor.

8§ 1415. Supplenmentary letters, executors not named in letters not to act

If the disability of an infant or a noncitizen named as an executor in
a wll be renoved before the admnistration of the estate is conpl eted
he shall be entitled on petition showing the facts to suppl enentary
|l etters testanentary to be issued in the same nanner as the original
letters to join in the conpletion of the adm nistration of the estate
with the person or persons previously appointed. A person naned in a
wi |l as executor shall be deened to be superseded by the issue to
anot her person of letters testanmentary and shall have no power or
authority as executor until he or she appears and qualifies and letters
testamentary are issued to himor her.

8§ 1416. Executor failing to qualify or renounce; how excl uded

1. Upon the application of a fiduciary, a person interested or a
creditor, the court shall direct an executor naned in a will to qualify
within a tine specified by the court or in default of so doing to be
deened to have renounced the appointnent in any case where

(a) a person naned as executor in a will does not qualify or renounce
within 15 days after probate thereof or



(b) a person chosen by virtue of a power in a will does not qualify
or renounce within 15 days after the filing of the instrunent
desi gnating himor

(c) objections are filed to the grant of letters to a person naned as
executor in a will or chosen by virtue of a power therein contained and
such person does not qualify or renounce within 5 days after the
obj ections have been determned in his favor or, in a case specified in
710, within 5 days after an objection to letters has been established.

2. \Were it appears by affidavit or other witten proof to the
satisfaction of the court that such an order cannot with due diligence
be served personally within the state upon the person therein naned the
court may prescribe the manner in which it nust be served.

3. |If the person so designated executor does not qualify within the
time fixed or within such further time as the court nmay allow for that
pur pose an order shall be nmade declaring that he has renounced his
appoi ntment as executor. Such an order may be revoked by the court and
letters testanentary issued to the person so failing to renounce or
qualify upon his application in a case where he m ght have retracted an
express renunciation as prescribed in the succeedi ng section.

§ 1417. Renunci ation by nom nated executor; retraction thereof

1. A person naned as executor in a will may renounce his right to
letters testanentary by an acknow edged instrunent.

2. A renunciation may be retracted by an instrunent executed in |ike
manner as required for the execution of a renunciation at any tine
before letters testanentary or letters of admnistration with wll
annexed have been issued to any other person in his place or after they
have been so issued, if such letters have been revoked or the person to
whom t hey were issued has died or becone an inconpetent and there is no
ot her acting executor or admnistrator.

3. \Wiere a retraction is so nade letters testanentary may be issued



to the person meking it upon such notice as directed by the court.

4. An instrunent specified in this section nust be filed in the court
having jurisdiction over the estate.

§ 1418. Letters of admnistration with will annexed; when and to whom
gr ant ed
1. If no person is naned as executor in the will or selected by virtue
of a power contained therein or if at any time there is no executor or
adm nistrator with will annexed qualified to act, upon the application
of any person who may petition for the probate of the will under 1402
the court nust issue letters of adm nistration with will annexed in the

foll owi ng order of priority:

(a) to a sole beneficiary or if he be dead to his fiduciary;

(b) to one or nore of the residuary beneficiaries or, if any be dead,
to his fiduciary;

(c) if there is no eligible person entitled to |etters under
subpar agraphs (a) and (b) of this subdivision who will accept, the court
may issue letters to one or nore of the persons interested in the estate
or, if any be dead, to his fiduciary.

2. If there is no eligible person entitled to |letters under the
f oregoi ng subdivision who will accept or an appointnent is not nade by
consent as provided in subdivision 6, letters shall issue to the public
adm nistrator or, if there be none for the county, to the treasurer of
t he county.

3. If none of the persons nentioned in subdivisions 1 and 2 will
accept letters the court nay issue themto the petitioner or upon
petitioner's refusal to accept the sane to any person designated by the
court.

4. A corporation incorporated within the territorial limts of the
United States which is a sole or residuary | egatee nay act as
adm nistrator with will annexed although not specifically so authorized



by its charter or by any provision of |aw

5. If any person otherwise entitled to letters under subdivision 1 is
an infant, inconpetent or conservatee the court may issue letters with
wi || annexed to the guardian of the property of the infant, the
committee of the property of the inconpetent, or the conservator of the
property of the conservatee with the same priority as if the infant,

i nconpet ent or conservatee had hinself been eligible to take letters.

6. Administration nay be granted to an eligible person or persons not
entitled as beneficiaries upon the acknow edged and filed consent of al
of the eligible beneficiaries, or if there are no eligible
beneficiaries, then on the consent of all of the beneficiaries, except
that the guardian of the property of an infant beneficiary, the
commttee of the property of an inconpetent beneficiary or the
conservator of the property of a conservatee beneficiary appointed
within the state of New York, may so consent on behalf of his or her
ward. For purposes of this subdivision, a beneficiary is eligible if
letters of administration with will annexed could be issued to himor
her al one or acting together with the person or persons or so nom nat ed.

7. Administration nay be granted to a trust conpany or other
corporation authorized to act as fiduciary upon the acknow edged and
filed consents of all the eligible beneficiaries, or if there are no
eligible beneficiaries, then on the consent of all beneficiaries, except
that the guardian of the property of an infant beneficiary, the
committee of the property of an inconpetent beneficiary, or the
conservator of the property of a conservatee beneficiary appointed
within the state of New York, may so consent on behalf of his or her
ward. For purposes of this subdivision, a beneficiary is eligible if
letters of administration with will annexed could be issued to himor
her al one or acting together with the trust conpany or other corporation
SO0 nom nat ed.

8. The court may refuse to issue letters of administration with wll
annexed where distribution of the estate is possible pursuant to the
provi sions of this act.



8 1419. Process; renunciation or exclusion of persons having prior or
equal right

Every eligible person having a right to letters of adm nistration with
the will annexed prior or equal to that of the petitioner including an
i nfant, inconpetent or conservatee whose guardi an, conmttee or
conservator would be entitled to letters, and who has not renounced,
nmust be served. The proceedi ngs upon the application are the sane as
upon an application for adm nistration upon the estate of an intestate.
The court nmay di spense with the i ssuance and service of process upon
non-domciliaries.

8§ 1420. Proceeding for construction of will; effect of decree

1. A fiduciary or a person interested in obtaining a determ nation as
to the validity, construction or effect of any provision of a will may
present to the court in which the will was probated a petition show ng
the interest of the petitioner, the names and post-office addresses of
the other persons interested, the particular portion of the wll
concerni ng which petitioner requests the determ nation of the court and
t he necessity for construction. |If the application be entertai ned
process shall issue to all persons interested in the question to be
presented to show cause why the determ nati on should not be made. On
the return of process the court shall take such proof and shall make
such decree as justice requires.

2. If in any proceeding for the judicial settlenment of an account of
a fiduciary any question is presented by any party to the proceeding
respecting the propriety of any debit or credit in the account, the
determ nati on of which involves the validity, construction or effect of
any portion of the will which requires such construction the
presentation of the question shall have the sane effect as if the
petition had expressly requested a construction of the particul ar
portion of the will involved in such determ nation.



3. |If a party in a proceeding for the probate of a will requests a
determ nation of the validity, construction or effect of any provision
contained in the will process shall issue to all persons interested in
t he determ nati on who have not appeared in the proceeding and notice
shall be given in such nmanner as directed by the court to all those
per sons who have so appeared therein. Upon the entry of a decree
admtting the will to probate the court nmay determ ne the question of
construction or inits discretion nay admt the will to probate and
reserve the question for future consideration and decree.

4. A decree in any proceeding authorized in this section or a decree
settling an account of a fiduciary or a decree on probate which
construes or interprets any portion of a will, unless reversed or
nodi fied on appeal, shall thereafter be binding and conclusive in al
courts upon all parties to the proceedi ng and upon their successors in
interest as to all questions of construction or interpretation of the
will therein or thereby determ ned and of all rights and obligations of
the parties involved in the construction, depending thereon, or
resulting therefrom

5. The provisions of section three hundred fifteen shall apply to a
proceedi ng under this section.

§ 1421. Election by surviving spouse

1. Any person interested in obtaining a determnation as to the
validity or effect of an election to take a share under EPTL 5-1.1 or
EPTL 5-1.1-A nay present to the court in which the will was probated or
fromwhich letters of adm nistration were issued, a petition showi ng his
i nterest, the nanes and post-office addresses of the other persons
interested and the particular gquestion concerning which he requests the
determ nation of the court.

2. If the application be entertained process shall issue to al
persons interested in the question to be presented to show cause why the



determ nati on should not be made. On the return of process the court nay
take proof and shall nake such decree as justice requires.

3. The validity or effect of any such election nay al so be determ ned
in a proceeding for the judicial settlenment of the accounts of a
fiduciary.

4. For the purpose of determning the validity or effect of any
el ection made pursuant to EPTL 5-1.1 or EPTL 5-1.1-A, either under this
section or in a proceeding for the judicial settlenent of the accounts
of the fiduciary, a person interested shall include any person who has
an interest in any of the transactions described in EPTL 5-1.1 or EPTL
5-1.1-A. Were any such person has an interest as trustee of an express
trust it shall be sufficient to name and serve the trustee.

5. Wenever it shall appear that a fund or property required to be
included in the net estate under EPTL 5-1.1 or EPTL 5-1.1-A has not cone
into the possession of the fiduciary of the decedent as such, the court
shall fix the liability of any person who has any interest in the fund
or property or who has possession thereof, whether as trustee or
ot herw se.

8§ 1422. Record of wills; evidence

A certified copy of the record of the decree admtting a will to
probate and of the record of the will so admitted to probate shall be
received in evidence in any court in any action or proceeding with the
sane force and effect as if the original will had been produced and
proved in such action or proceeding. The recording of a will in the
court shall be evidence that it was duly adnmitted to probate.

§ 1423. Record of wills in forner courts of probate; evidence

The exenplification of the record of a will proved before the judge of
the former court of probate and recorded in his office before January 1,



1785, certified under the seal of the officer having custody of the
record, shall be admtted in evidence in any case after it has been nade
to appear that diligent and fruitless search has been nade for the
original wll.

§ 1424. Foreign wills; evidence after |apse of tine

The exenplification of the record of a will which has been duly proved
before a court or officer of conpetent jurisdiction in any other state,
shall, when certified by the officer having by | aw custody of the record
at the time the certificate was nade, be admtted in evidence as if the
original will was produced and proved when 20 years have el apsed since
the will was so proved.

ARTI CLE 15
TRUSTS AND TRUSTEES
Secti on

1501. Application of act to trusts.

1502. Appoi ntnment of trustee.

1503. Qualification of trustee appointed by another court.

1504. Renunci ation of appointnment: retraction thereof.

1505. Proceeding when testanmentary trustee is also executor or
adm ni strator.

1506. Nonliability for acts of predecessor executor.

1507. Authority to nortgage, sell, |ease or exchange.

1508. Authority to release clains against the state by reason of
appropriation of trust property not subject to power of
sal e.

1509. Power over lifetinme trusts.

8§ 1501. Application of act to trusts

1. The provisions of this act apply to any of the follow ng trusts
Wi thout regard to the donmicile of the trustee or to the tinme of the



execution of the will or of the creation of the lifetinme trust:

(a) A trust created by the will of a domciliary.

(b) Atrust relating to real or personal property, without regard to
the domicile of the testator or the grantor, where if a testanentary
trust the will creating the trust was admtted to probate in any
surrogate's court of this state or where the situs of the trust or any
real property held by the trust is within this state and if a
testamentary trust the will creating the trust was duly proved or
established or admtted to probate within a foreign country or state,
the District of Colunbia, the Conmonwealth of Puerto Rico, a territory
or possession of the United States where it was executed or where the
testator was domiciled at the time of his death.

(c) Alifetine trust of which the suprenme court would al so have
jurisdiction.

2. The situs of a trust of personal property created by the will or
lifetime trust instrunment of a non-domiciliary shall be deenmed to be in
this state if the personal property is in this state at the date of the
testator's death with respect to a testamentary trust or at the tinme of
the creation of the lifetine trust with respect to a lifetinme trust and
is held and adm nistered in this state in accordance with the will or
lifetime instrunment or, except where the will or lifetine trust
instrument or the laws of the domicile of the testator or the domcile
at the time the trust was created of the grantor expressly provide
otherwise, if such property is brought into this state for
adm ni stration.

3. If original probate of the will of a non-domiciliary has been had
in any county of this state jurisdiction of the trust created under the
will shall be vested in the surrogate's court of that county. |If

ancillary proceedings in respect of any phase of the estate of a
non-dom ciliary have been had in any county of the state, jurisdiction
of the trust shall be vested in the surrogate's court of that county.

If neither an original nor ancillary proceedi ngs has been had in any
county of the state, and in all cases involving lifetine trusts,
jurisdiction shall be vested in the surrogate's court of any county in
which real property subject to the trust is situated, or if there is no



such real property subject to the trust, in the surrogate's court of the
county in which any trustee has his residence or its principal place of
busi ness: provided that in case the surrogate's court in nore than one
county mght be entitled to entertain jurisdiction over any such trust
jurisdiction shall be vested in the surrogate's court first entertaining
a proceeding in relation to the trust.

4. Any surrogate may decline to entertain jurisdiction over the
adm nistration of a trust of personal property created by the will of or
lifetime trust instrunment created by a non-domiciliary. Every
application to the court to entertain jurisdiction over such a trust
shal | state whether any previous application for such relief has been
made in this state and shall state the disposition thereof and be
acconpani ed by a copy of the will and of the foreign letters, if any
have been issued, authenticated as prescribed in 1614, or of the
lifetime trust instrunment creating the trust, with proof of its
authenticity. |If the application be entertained the court shall record
the will or such instrunent in its office.

§ 1502. Appoi ntnent of trustee

1. The court may appoint a trustee or successor or successors or
co-trustee or co-trustees whenever there is no trustee able to act or
all or one of the trustees is unable to act and a successor or
co-trustee in his or their place is necessary in order to execute the
trust or execute any power created by a will or lifetime trust
i nstrument creating a trust, the execution of which has devol ved upon
the court or upon the suprenme court.

2. The court shall not appoint a trustee, successor or co-trustee if
t he appoi nt mrent woul d contravene the express terns of the will or
lifetime trust instrunment or if a trustee may be or has been nanmed in
the will or lifetime trust instrunent as successor, substitute or
co-trustee and is not disqualified to act.

3. Until a successor or co-trustee is appointed the remaining trustee



or trustees my execute the trust.

4. A trustee, successor or co-trustee nay be appoi nted upon the
application of any person interested and upon notice to such persons as
the court nmy designate.

5. The court nmy appoint a successor trustee for any purposes deened
necessary to conplete adm nistration or distribution of a trust which
has term nated by the occurrence of the event neasuring its duration
when there is no person in office able to execute it.

6. A successor trustee shall be subject to the sane duties, as to
accounting and trust admi nistration, as are inposed by |law on trustees
and, in addition to the reasonabl e expenses incurred in the course of
trust administration, shall be entitled to comm ssions as may be fixed
by any court having jurisdiction to pass upon the trustee's final
account, which shall in no case exceed the conm ssions allowable by |aw
to trustees.

§ 1503. Qualification of trustee appointed by another court

When the supreme court appoints a testanentary trustee a certified
copy of the order or decree of appointnent and of the bond given by the
trustee shall be filed in the surrogate's court of the county having
jurisdiction of the trust and a m nute thereof shall be made and i ndexed
in the book kept by the court in which orders or decrees appointing
trustees are entered. The trustee shall file in such surrogate's court
the oath or consent and the instrunment of designation required of such
fiduciary and letters shall thereupon issue to himfromsuch court. He
shall be subject to all the duties and liabilities of a testanentary
trustee appointed by the surrogate's court.

§ 1504. Renunci ation of appointnment: retraction thereof

1. A testanentary trustee may renounce his appointnent by a duly



acknow edged i nstrunent.

2. By like instrunent the renunciation nay be retracted at any tine
before letters have been issued to another in his place or after such
| etters have been issued, if they have been revoked or the person to
whom t hey have been issued has becone unable to act or disqualified.
The court nmay issue letters to the person so retracting upon such notice
as it may require.

3. The instrunent of renunciation and the instrunent of retraction
authori zed by this section nust be filed in the office of the court
having jurisdiction of the trust.

8§ 1505. Proceedi ng when testanentary trustee is al so executor or
adm ni strator

1. Were the sane person is a testanentary trustee and al so the
executor of the will or the adm ni strator upon the same estate,
proceedi ngs taken by or against himas trustee, as prescribed in this
act, do not affect himas executor or adm nistrator or persons
interested in the general estate, except in one of the follow ng cases:

(a) Were he presents a petition praying for the revocation of his
letters, he may in the sanme petition show that he is entitled to resign
as testanentary trustee and may thereupon pray for a decree allow ng him
to resign and for process accordingly.

(b) Where a person presents a petition praying for the revocation of
letters issued to an executor or adm nistrator and any of the facts in
the petition are nade, by the provisions of this act, sufficient to
entitle the sane person to present a petition praying for the renoval of
a testanmentary trustee, the petitioner may pray for a decree renoving
t he person conpl ai ned of in both capacities, and for process
accordingly.

2. In either case proceedi ngs upon the petition for resignation or
renoval, as the case requires, of the testanmentary trustee, and for the
judicial settlenment of his account, may be taken as prescribed in this



act, in connection with or separately fromthe |i ke proceedi ngs upon the
petition for the revocation of the letters, as directed by the court.

8§ 1506. Nonliability for acts of predecessor executor

A trustee who was not an executor of the estate of the sanme decedent
shall not be liable for breach of trust commtted by the executor in any
of the follow ng cases:

1. He received the assets of the trust pursuant to a final decree of
t he court.

2. He did not know of a situation constituting a breach of trust
commtted by the executor, and does not inproperly permt it to
conti nue.

3. He does not neglect to take proper steps to conpel the executor to
deliver trust property to him

4. He does not neglect to take proper steps to redress a breach of
trust conmtted by the executor.

§ 1507. Authority to nortgage, sell, |ease or exchange

1. In any case in which the power to nortgage, sell, |ease or
exchange real property does not exist under the provisions of EPTL
11-1.1 or for other reasons it is for the best interests of the trust,
the court of the county having jurisdiction of the trust may on such
ternms and conditions as seem just and proper authorize any testamentary
trustee to nortgage, sell, |ease or exchange real property or any part
t hereof belonging to the trust.

2. |f the application be entertained process shall issue to al
persons interested in the trust to show cause why the relief requested
in the petition should not be granted.



3. On the return of process the court shall nake such order as
justice requires. Such order and the nortgage, sale, |ease or exchange
executed in conformty therewith shall be binding and concl usive on the
remai nders and reversions as well as the inmediate or future trust
interests in the real property and shall be valid and effectual against
all persons under disability as defined in this act and persons not in
bei ng, having estates or interests vested or contingent, for life or in
trust or in reversion or remainder in such real property or in the
proceeds of the sale thereof and shall bind and be concl usi ve agai nst
all other persons so interested or having such estates or interests who
shal | by acknow edged i nstrunent consent to such order or who have been
made parties to the proceedi ng.

§ 1508. Authority to release clains against the state by reason of
appropriation of trust property not subject to power of sale

1. The surrogate of any county having jurisdiction of the trust may,
by order, authorize any testanentary trustee to rel ease a cl ai magai nst
the state for conpensati on on account of the appropriation by the state
of any real property or any right, interest or easenent therein
bel onging to the trust, and for |egal danages caused by the
appropriation and for damages sustained by any entry upon, use or
occupation of, or injury to the real property by the state prior to
conpl etion of the appropriation.

2. Application for the order may be entertai ned by the court in al
cases where the will does not contain a valid power of sale with regard
to such property or a sale is not authorized under the provisions of
EPTL 11-1.1.

3. Notice of the application shall be given to such persons and in
such manner as directed by the court. Prior to the application and
i rrespective of when the appropriation was effected, the trustee my
enter into an agreenent with the state, subject to the approval of the
court, for the paynment of such conpensation, a copy of which agreenent



shall be presented to the court together with the petition.

4. Upon consideration by the court of the petition, the allegations
and proofs of the parties and upon the testinony of the petitioner and
of at least 2 disinterested persons acquainted with the facts, presented
orally or by affidavit, as to the value of the interest of the trust in
the property so appropriated, including the | egal danage caused by the
appropriation and the damages, if any, sustained by the entry upon, use
or occupation of, or injury to the real property by the state prior to
conpl eti on of appropriation and upon inquiring into the facts and
circunstances, if it shall appear to the satisfaction of the court that
t he amount of conpensation offered by the state represents the fair
mar ket val ue of the property appropriated and just conpensation for the
| egal damages caused by the appropriation and the damages, if any,
sust ai ned by the entry upon, use or occupation of or injury to the
property by the state prior to conpletion of appropriation, the court
may by order confirmthe agreenment and authorize and direct the trustee
to execute and deliver to the state a rel ease of such claimand any
docunents or instrunents required by the state to give full effect to
the rel ease, for the anmount of consideration so offered by the state for
such release in full paynment of such claimfor conpensation for the use
and benefit of the trust.

5. The order nmde pursuant to this section and the rel ease and
attendant docunents and instrunents executed and delivered in conformty
therewith shall be binding and concl usive on the remai nders and
reversions as well as the immediate or future trust interests in the
real property so held under the trust and shall bind and be concl usive
agai nst all persons under disability as defined in this act and persons
not in being and all other persons having estates or interests vested or
contingent, for life or in trust, or in reversion or remainder in the
trust property or in the proceeds of the appropriation thereof by the
state.

8 1509. Power over lifetine trusts



Except to the extent inconsistent with other provisions of this act,
the surrogate having jurisdiction of a lifetinme trust shall have such
power over the lifetime trust and its trustee as a justice of the
suprene court having jurisdiction over the trust woul d have.

ARTI CLE 16
FOREI GN ESTATES
Secti on

1601. Legislative declaration of purpose.
1602. Ancillary probate based upon domciliary probate.
1603. Effect of right to contest or of revocation.
1604. Ancillary letters on foreign will.
1605. Original probate.
1606. Proof of will by probate in non-domciliary jurisdiction.
1607. Ancillary letters of adm nistration.
1608. Ancillary letters generally.
1609. Petition; process.
1610. GCeneral powers and duties of ancillary fiduciary.
1611. Ancillary adm nistration of estate of absentee.
1612. Effect of adjudication for or against fiduciary.
1613. Application of general |aw.
1614. Authentication of foreign will or letters.
1615. Record of wills and letters recorded under former |aw
1616. Application of article.

8§ 1601. Legislative declaration of purpose

It is the intent and purpose of this article that ancillary
adm ni stration shall be granted in this state only when there is an
actual administration in the domciliary jurisdiction. |If the |aw of
such jurisdiction does not provide for the appointnent of a fiduciary
but vests the property of a decedent in a person or persons subject to
the obligation to pay the decedent's debts and expenses and the | egacies
bequeathed in his will or the distributive shares provided by | aw, such
a person shall be recognized as the person acting therein to adm ni ster



the decedent's estate in accordance with the | aw thereof, but only if
such person has conplied with all the requirenents of such jurisdiction
to entitle himto receive the property of the decedent and is acting or
will act there to administer the estate.

8§ 1602. Ancillary probate based upon domciliary probate

1. Awitten will which upon probate may operate upon any property in
this state shall be admitted to probate by the surrogate's court having
jurisdiction over the property upon proof that it has been admtted to
probate at the testator's domcile or has been established in accordance
with the | aw of such jurisdiction, and if its probate or establishnent
remai ns subject to contest under the law of his domcile, upon proof
that it is not being contested thereat. A will so admtted to probate
under this section is sufficient to operate on any property within the
terms of the will, subject to any Iimtations upon its operation inposed
by the |l aw of the testator's domcile in respect of |egal capacity.

Ri ghts granted by the |aw of the domcile to take against the will are
not affected by this section.

2. Awll offered for probate under this section may be contested
only upon the ground that the conditions prescribed herein have not been
satisfied or that the will has been denied probate in this state.

8§ 1603. Effect of right to contest or of revocation

1. If under the law of the testator's domcile the probate or
establishment of his will therein is subject to contest within a tine
specified after probate or establishnent, no property shall be
transmtted to the domicile or distributed to beneficiaries under the
Wi || during such period of tinme unless the court which granted ancillary
probat e authorizes such transm ssion or distribution upon proof that

(a) 7 nonths have el apsed since the issuance of ancillary letters in
this state,

(b) a contest of the will is not pending in the testator's domicile



and

(c) either the tinme provided in the donmicile for the institution of a
contest has expired or one year has expired since the will was adnmtted
to ancillary probate under this article.

2. An ancillary fiduciary who transmts assets to the domcile or
distributes to beneficiaries in good faith and pursuant to an order or
decree under subdivision 1 shall be discharged fromany liability even
if the probate or establishnment of the will at the domicile is
thereafter set aside or revoked for any cause whatever.

8§ 1604. Ancillary letters on foreign wll

1. Upon admission of a will to probate under 1602 the court shal
i ssue, if such be requested, ancillary letters to the foll ow ng persons
in the foll owi ng order

(a) The person expressly appointed in the will as executor with
respect to property located within this state.

(b) The person to whomdomciliary letters have been issued or if
domciliary letters are not issued, the person appointed in the will to
adm nister all property wherever |ocated.

(c) The person acting in the domciliary jurisdiction to adm nister
and distribute the testator's estate.

(d) A person entitled under this act to letters of adm nistration
c.t.a.

2. |If no person nanmed in any subparagraph of subdivision 1 is willing
to qualify or to designate a person eligible to receive ancillary
|l etters they shall issue to a person in the succeedi ng subparagraph of
such subdivision who will qualify or to a person designhated by hi mwho
is eligible to receive letters.

§ 1605. Original probate

1. Awll of a non-domiciliary which upon probate may operate upon



any property in this state and is deened by the laws of this state to
have been validly executed for probate in this state, may be admitted to
probate in the same nanner as any other will may be admtted to probate
under this act, except as herein otherw se prescribed.

2. A wIll which has been admtted to probate or established in the
testator's domcile shall not thereafter be admtted to original probate
in this state except

(a) in a case where the court is satisfied that ancillary probate
woul d be undul y expensive, inconvenient or inpossible under the
ci rcunst ances,

(b) where the testator has directed in such will that it shall be
offered for probate in this state or

(c) where the laws of testator's dom cile discrimnate agai nst
domiciliaries of New York either as a beneficiary or a fiduciary.

3. Awll which by judgnment or decree of a conpetent court in the
testator's dom cile has been denied probate or establishment shall not
be admtted to probate in this state except where the denial of probate
or establishnent is solely for a cause which is not ground for rejection

of awll of a domciliary testator.

8§ 1606. Proof of will by probate in non-domiciliary jurisdiction
In the case of original probate of the will of a non-domciliary

testator an authenticated copy of the will and of its probate or

establishment in the jurisdiction in which the will was executed shal
be sufficient proof of its contents and of conpliance with the | aw of
the place of execution, if no objection is nade thereto. |f objection
to the probate of such a will is filed this section shall not relieve
proponent from of fering conpetent proof of the contents and | egal
sufficiency of the will except that the original will need not be
produced unl ess directed by a court.

8§ 1607. Ancillary letters of adm nistration



1. Upon petition as provided in 1609 and upon proof that letters of
adm nistration of the estate of a decedent have been issued by a
conpetent court in the decedent's domicile or upon proof that under the
|l aw of that jurisdiction letters of adm nistration are not granted but
that a person is acting in that jurisdiction to adm nister the
decedent's estate in accordance with the |aw thereof, the court may
issue ancillary letters of admnistration. In a case where the court
has theretofore issued original or ancillary letters or there is pending
before the court an application therefor, the court shall take such
proceedi ngs as justice requires.

2. The court shall issue ancillary letters of adm nistration to the
foll owi ng persons in the follow ng order

(a) The person appointed adm nistrator in the domciliary
jurisdiction or the person acting in that jurisdiction to adm nister the
decedent's estate in accordance with the | aw t hereof.

(b) A person entitled to original letters of admnistration under
this act.

3. |If no person naned in any subparagraph of subdivision 2 is willing
to qualify or to designate a person eligible to receive ancillary
|l etters they shall issue to a person in the succeedi ng subparagraph of
such subdivision who will qualify or to a person designhated by hi mwho
is eligible to receive letters.

8§ 1608. Ancillary letters generally

1. A person acting in the decedent's dom cile as executor or
adm ni strator or to adm nister the decedent's estate in accordance with
the | aw t hereof may by an acknow edged i nstrunent designate and
aut hori ze the appointnent of a person eligible to receive letters to act
as ancillary adm nistrator or ancillary admnistrator c.t.a. If
conflicting designations or joint plural designations are nade or if two
or nore persons are entitled jointly to letters under this article the
court may appoint one or nore of the persons so designated or one or



nore of the persons so entitled.

2. A person to whomancillary letters are issued nust qualify in the
same nmanner as prescribed in this act for the qualification of a
fiduciary except that the penalty of the bond may be in such sumas to
the court seens just, unless the will dispenses with the filing of a
bond by the fiduciary naned therein, in which case the court may
di spense with the filing of a bond by the fiduciary so naned.

3. In any case where the court is satisfied that there is no creditor
of the decedent who is a domciliary of this state and that no estate
tax is assessable in this state, ancillary letters may issue w thout
bond. Before issuing such letters w thout bond, however, the court may
require that supplenmental process issue, directed generally to al
creditors or persons clainmng to be creditors who are donmiciled in this
state and that it be served by publication unless such process had
t heret of ore been served in the proceedi ng.

4. Al of the provisions of this act relating to eligibility to
receive letters shall be applicable to appoi ntnents nmade under this
article.

5. Before granting ancillary letters on any application therefor the
court may require the petitioner or any other person seeking such
letters to serve by nail a witten notice of the application upon every
dom ciliary beneficiary who has not been served with process or has not
appeared in the proceeding for ancillary letters or waived service of
process therein. Such notice shall be in the formprescribed in 1005 if
the application be for ancillary letters of adm nistration or in the
formprescribed in 1409 if the application be for ancillary letters
testamentary or ancillary letters of adm nistration c.t.a. and shall be
served in accordance with the applicable section.

6. Any corporate banking institution of any state of the United
States, the Conmmonwealth of Puerto Rico, territory or possession of the
United States not entitled of right under the banking |law to receive
such letters may neverthel ess be authorized by the court to receive such



| etters upon filing such bond as the court may require.

8§ 1609. Petition; process

1. A petition for ancillary probate or for ancillary letters of any
kind may be made by any creditor, public adm nistrator, county treasurer
or person interested or to whom |l etters may i ssue under this article.
The petition shall state all of the decedent's property in this state
and the val ue thereof, the anobunt of the security given on the original
appoi ntment, the nane and post-office address of each domiciliary
creditor or each domciliary claimng to be a creditor and the anmount of
each claimso far as it is ascertainable.

2. If ancillary letters be requested, process shall issue to the
state tax conmission, to all domciliary creditors or domciliaries
claimng to be creditors and to such other persons entitled to letters
or to designate an appoi ntee as the court by order directs. The court
may i ssue process generally to all creditors or persons claimng to be
creditors who reside within the state, who shall be served in such
manner as directed by the court.

3. If petitioner prays for ancillary probate of a will but does not
ask that ancillary letters be issued, it shall be unnecessary to issue
any process except to the state tax conmm ssion.

8§ 1610. GCeneral powers and duties of ancillary fiduciary

1. The provisions of |aw governing the rights, powers, duties and
liabilities of a fiduciary apply to a person to whomancillary letters
are granted under this article except where a special provision is
ot herwi se nade or where a contrary intent is expressed in or plainly to
be inferred fromthe context.

2. The court or any court of this state having jurisdiction may
direct a person to whomancillary letters have been issued to pay from



the assets received by himin this state the debts of the decedent due
to creditors who reside in this state. |If the anount of all the
decedent's debts here and el sewhere exceeds the anmobunt of all the
decedent's property applicable thereto the court nmay direct the
ancillary fiduciary to pay such sumto each resident creditor as equals
that creditor's share of all distributable assets.

3. The court or any court of the state having jurisdiction nmay direct
the ancillary fiduciary to distribute the remaining assets after the
paynment of creditors and expenses to those entitled thereto or to
ot herwi se di spose of the assets as justice requires.

4. Unless a court shall direct the ancillary fiduciary to distribute
the assets as provided in the precedi ng subdivisions he is required to
transmt the remaining assets to the state or country where domciliary
|l etters were granted to be di sposed of pursuant to the | aw thereof.

8§ 1611. Ancillary adm nistration of estate of absentee

If it appears that the foreign probate or the grant of foreign
adm ni strati on was based upon the di sappearance or absence of the person
on whose property ancillary letters are sought under circunstances as to
af ford reasonable ground to believe that he is dead process shall issue
to the di sappeared or absent person and shall be served upon hi m by
publication. It shall also be served upon the public adm nistrator of
the county or if there be none, upon the county treasurer. If it
appears to the satisfaction of the court fromthe forei gn probate or
grant of adm nistration or fromsuch other proof as it may require, that
such person be dead, it may make a decree deternmi ning that fact and
granting ancillary adm nistration as prescribed in this article.

8§ 1612. Effect of adjudication for or against fiduciary

A prior adjudication rendered by a court of conpetent jurisdiction for
or against an estate fiduciary shall be as conclusive as to the



ancillary fiduciary in this state as if he were a party to the

adj udi cation unless it resulted fromfraud or collusion of the fiduciary
to the prejudice of the estate. This section shall not apply to an

adj udi cation in another jurisdiction admtting or refusing to admt a
will to probate.

8§ 1613. Application of general |aw

Except where special provision is made otherwi se, the law of this
state relating to wills and to the probate, contest and effect thereof
shall apply in the case of a non-domiciliary testator and the | aw and
procedure of this state relating generally to admnistration and to
fiduciaries shall apply to ancillary adm nistration and ancillary
fiduciaries.

8§ 1614. Authentication of foreign will or letters
In any case in which a foreign will or letters are required to be
proved under this article, the will or letters shall be authenticated in

t he manner prescribed by the CPLR

8§ 1615. Record of wills and letters recorded under forner | aw

The record in the court or an authenticated copy of the record of any
wi |l recorded pursuant to section 44 of the decedent estate law prior to
the effective date of this act shall be presunptive evidence of the
will, of the execution thereof and of the letters granted thereon in any
action or special proceeding relating to real property. The record in
the court or an authenticated copy thereof shall be presunptive evidence
of a petition for letters of admnistration and of the letters granted
t hereon recorded pursuant to section 44 of the decedent estate | aw prior
to the effective date of this act.



§ 1616. Application of article

This article shall apply only to the wills and estates of
non-domciliaries.

ARTI CLE 17
GUARDI ANS AND CUSTODI ANS
Secti on
1701. Power of court.
1702. Juri sdiction.
1703. Petition for appointnent; by whom nade.
1704. Petition for appointnment; contents.
1705. Persons to be served.
1706. Proceedi ngs thereupon.
1707. Decree appointing guardian; termof office.
1708. Bondi ng Requirenents; Investnent of Guardi anship Funds.
1709. Appoi ntnent of guardi an by suprenme court.
1710. WIIl or deed containing appointnment to be proved.
1711. Guardian by will or deed; qualification; renunciation.
1712. Appoi ntnent of successor.
1713. Administration of infant's property.
1714. Power to nmanage during mnority property vested in an infant.
1715. Authority of guardian to sell, |ease, exchange or nortgage.
1716. Application for ancillary letters to foreign guardi ans.
1717. Proceedi ngs thereupon.
1718. Effect of such letters.
1719. Annual account.
1720. Affidavit to be annexed thereto.
1721. Annual exam nation of guardian's accounts.
1722. Proceedi ngs where account defective.
1723. Powers of a guardian of the property.
1724. Custodi ans.
1725. Tenporary guardi anship by adoptive parent prior to adoption.
1726. Standby guardi ans.
1727. Petition for term nation of account of guardian, conmttee, or
conservat or



§ 1701. Power of court

The court has power over the property of an infant and is authorized
and enpowered to appoi nt a guardi an of the person or of the property or
of both of an infant whether or not the parent or parents of the infant
or child are living. Were the guardi anship and custody of a child have
been conmtted to an authorized agency pursuant to section six hundred
thirty-one of the famly court act, or section three hundred
ei ghty-three-c, section three hundred ei ghty-four or section three
hundred ei ghty-four-b of the social services |law, or where both parents
of the child whose consent to the adoption of the child would have been
required pursuant to section one hundred el even-a of the donestic
relations |aw are dead, the court may appoi nt a permanent guardi an of a
child if the court finds that such appointnment is in the best interests
of the child.

§ 1702. Jurisdiction

1. Where an infant has no guardian the court may appoi nt a guardi an of
his person or property, or of both, in the follow ng cases:

(a) Where the infant is domciled in that county or has sojourned
therein i medi ately precedi ng the application.

(b) Where the infant is a non-domciliary of the state but has
property situate in that county.

2. Were an infant or child has no guardian, the court nay appoint a
per manent guardian for the child in accordance with the provisions of
section seventeen hundred one of this article where the infant is
domiciled in that county or where such child is in the care or custody
of an authorized agency, as defined in subdivision ten of section three
hundred seventy-one of the social services |law, and such authorized
agency has its principal office in that county.

3. Wiere the permanency goal for a foster child who is the subject of



a proceedi ng under article ten or ten-A of the famly court act is
referral for |egal guardianship, a petition filed under this article by
afit and willing relative or other suitable person shall be filed with
the court before whomthe nost recent proceeding under article ten or
ten-A of the famly court act is pending.

§ 1703. Petition for appointnment; by whom nmade

A petition for the appointnent of a guardian of the person or
property, or both, of an infant may be made by any person on behal f of
the infant or if the infant be over the age of fourteen years, it may be
made by the infant. A petition for appointnent as a guardi an of the
property of an infant nay al so be made by the public adm nistrator of
the county in which the infant resides where no one else is available to
serve as guardian. The court may grant such a petition of the public
adm ni strator upon its certification that all other efforts to appoint a
guar di an have been exhausted. A petition for appointnent as a pernanent
guardi an of an infant or child may be brought by any person on behal f of
the infant or child.

§ 1704. Petition for appointnent; contents

A petition for the appointnent of a guardian of an infant must show

1. The full nanme, domcile and date of birth of the infant.

2. The nanes of the parents whose consent to the adoption of a child
woul d have been required pursuant to section one hundred el even of the
donestic relations |law or who was entitled to notice of an adoption
proceedi ng pursuant to section one hundred el even-a of the donestic
rel ations |aw, and whether or not they are living or have had their
parental rights term nated pursuant to section three hundred
ei ghty-three-c, section three hundred ei ghty-four or section three
hundred ei ghty-four-b of the social services |law or section six hundred
thirty-one of the famly court act, and if living, their domciles, the



nane and address of the person with whomthe infant resides and the
nanes and addresses of the nearest distributees of full age who are
domciliaries, if both parents are dead.

3. Whether the infant has had at any tinme a guardi an appointed by wl|
or deed or an acting guardian in socage or guardi anship and cust ody
commtted pursuant to section three hundred eighty-three-c, three
hundred ei ghty-four or three hundred eighty-four-b of the soci al
services |law or section six hundred thirty-one of the famly court act.

4. The estimted value of the real and personal property and of the
annual income therefromto which the infant is entitled.

5. If the infant is a non-domciliary married person and the petition
rel ates to personal property only, that the property is not subject to
the control or disposition of the person's spouse by the |aw of his or
her domicile, and the nane and donmicile of his or her spouse.

6. Whether the petitioner has know edge that a person nom nated to be
a guardi an therein, or any individual eighteen years of age or over who
resides in the home of the proposed guardian is a subject of an
i ndicated report, as such terns are defined in section four hundred
twel ve of the social services law, filed with the statew de centra
regi ster of child abuse and mal treatnent pursuant to title six of
article six of the social services |law, or has been the subject of or
the respondent in a child protective proceedi ng conmenced under article
ten of the famly court act, which proceeding resulted in an order
finding that the child is an abused or negl ected child.

7. The petition nay state the reasons why a person noni nated woul d be
a suitable guardian and if either parent be living why either of them
shoul d not be appoi nted guardi an.

8. In addition, the petition for appointnment of a permanent guardi an
of an infant or child shall include:

(a) an assessnent to be perfornmed by the |ocal social services
di strict, which shall contain:



(i) the full name and address of the person seeking to becone the
guar di an

(ii) the ability of the guardian to assune pernmanent care of the
chi |l d;

(iii) the child' s property and assets, if known;

(iv) the wishes of the child, if appropriate;

(v) the results of the crimnal history record check with the division
of crimnal justice services of the guardi an and any person ei ghteen
years of age or older residing in the guardian's househol d conduct ed by
the office of children and fam |y services pursuant to subdivision two
of section three hundred seventy-eight-a of the social services law if
such a crimnal history record check has been conpl et ed,;

(vi) the results of a search of the statew de central register of
child abuse and naltreatnent records regardi ng the guardi an and any
person ei ghteen years of age or older residing in the guardian's
househol d, includi ng whet her such person has been the subject of an
i ndi cated report conducted pursuant to subparagraph (e) of paragraph (A
of subdivision four of section four hundred twenty-two of the soci al
services law, if such a search has been conducted; and

(vii) the results of all inspections and assessnents of the guardian's
hone and the child's progress while placed in the hone, if any;

(b) a certified copy of the order or orders term nating the parental
rights of the child' s parents or approving the surrender of the child or
the death certificates of the child' s parents, as applicable;

(c) the recomrendation of the authorized agency involved, if any; and
(d) the suitability, ability and comm tnent of the permanent guardi an
to assunme full legal responsibility for the child and raise the child to

adul t hood.

8§ 1705. Persons to be served

1. Upon presentation of the petition process shall issue:

(a) To the parent or parents, and if the infant is nmarried, to the
spouse, if such persons are within the state and their residences
therein are known, or if there be none, to the grandparents who are
Wi thin the county.



(b) To the person having the care and custody of the infant or with
whom he resi des.

(c) If the application is made in behalf of an infant over the age of
14 years by any person, to the infant.

2. No process shall be necessary to a parent who has abandoned the
infant or is deprived of civil rights or divorced fromthe parent having
| egal custody of the infant or an inconpetent or who is otherw se
judicially deprived of the custody of the infant or in case the infant
is married to a spouse who has abandoned the infant or is deprived of
civil rights or divorced or an inconpetent.

3. The court shall ascertain so far as practicable what relatives of
the infant are domiciled in its county or el sewhere and with whomthe
infant resides and it nay issue process to any relative or class of
relatives to show cause why the appoi ntnment should not be nmade.

8§ 1706. Proceedi ngs thereupon

1. Where process is not issued or upon the return of process, the
court shall ascertain the age of the infant, the anount of his or her
personal property, the gross amount of the rents and profits of his or
her real estate during his or her mnority and the sufficiency of the
security offered by the proposed guardian. Wth respect to applications
for appointnment as a guardian of a child, the guardian shall have the
right and responsibility to make deci sions, including issuing any
necessary consents, regarding the child' s protection, education, care
and control, health and nedi cal needs, and the physical custody of the
person of the child. A permanent guardi an nay consent to the adoption of
the child. Provided, however, that nothing in this subdivision shall be
construed to limt the ability of a child to consent to his or her own
nmedi cal care as may be ot herw se provided by law. If the youth is over
the age of fourteen years, the court shall ascertain his or her
preference for a suitable guardi an. Notw thstandi ng any ot her section of
| aw, where the youth is over the age of eighteen, he or she shal
consent to the appoi ntnment of a suitabl e guardian.



2. The court shall inquire of the office of children and famly
services and such office shall informthe court whether or not a person
nom nated to be a guardian of such infant, or any individual eighteen
years of age or over who resides in the honme of the proposed guardian is
a subject of an indicated report or in a report which is under
i nvestigation at the time of the inquiry, as such terns are defined in
section four hundred twelve of the social services law, filed with the
statewi de central register of child abuse and maltreatnent pursuant to
title six of article six of the social services |aw. The office shall,
upon conpl etion of the investigation, informthe court as to the outcone
of such investigation.

8§ 1707. Decree appointing guardian; termof office

1. If the court be satisfied that the interests of the infant will be
pronot ed by the appoi ntnent of a guardian or by the issuance of
tenporary letters of guardi anship of his or her person or of his or her
property, or of both, it nust make a decree accordingly. If the court
determ nes that appoi ntnent of a pernmanent guardian is in the best
interests of the infant or child, the court shall issue a decree
appoi nting such guardi an. The sane person may be appoi nted guardi an of
both the person and the property of the infant or the guardi anship of
t he person and of the property may be committed to different persons.
The court nay appoint a person other than the parent of the infant or
t he person nom nated by the petitioner. Wien the court is inforned that
the infant, a person nominated to be a guardi an of such infant, the
petitioner, or any individual eighteen years of age or over who resides
in the hone of the proposed guardian is a subject of or another person
naned in an indicated report, as such terns are defined in section four
hundred twel ve of the social services law, filed with the statew de
regi ster of child abuse and maltreatnent pursuant to title six of
article six of the social services law or is or has been the subject of
or the respondent in or a party to a child protective proceedi ng
commenced under article ten of the famly court act which resulted in an
order finding that the child is an abused or neglected child the court



shal | obtain such records regardi ng such report or proceeding as it
deens appropriate and shall give the information contained therein due
consideration in its determ nation. The court shall provide in its order
appointing a guardian of a child for whomthe guardian and a | ocal
departnment of social services have entered into an agreenent under title
ten of article six of the social services law. (a) if the guardian woul d
neet the definition of relative guardian as such termis defined in
section four hundred fifty-eight-a of the social services |aw, the
conpel ling reasons that exist for determning that the return honme of
the child and the adoption of the child are not in the best interests of
the child and are, therefore, not appropriate permanency options for the
child; and (b) that the |ocal departnent of social services and the
attorney for the child nust receive notice of, and be nade parties to,
any subsequent proceeding to vacate or nodify the order of guardi anship.

2. The termof office of a guardian of the person or property so
appoi nted expires when the infant attains mgjority, unless the infant
consents to the continuation of or appointnment of a guardian after his
or her eighteenth birthday, in which case such termof office expires on
his or her twenty-first birthday, or after such other shorter period as
the court establishes upon good cause shown; except that the term of
of fice of a guardian of the person of an infant expires upon the
infant's marriage prior to attaining nmajority. The appoi ntnment of a
guardi an of a child shall expire when the infant or child reaches the
age of eighteen years, unless the infant or child consents to the
continuation of a guardian after his or her eighteenth birthday, in
whi ch case such termof office expires on his or her twenty-first
bi rt hday, or unless vacated by the court prior to the infant or child's
ei ghteenth or twenty-first birthday if the court finds that, based upon
cl ear and convincing evidence, the guardian failed to or is unable,
unavail able or unwilling to provide proper care and custody of the
infant or child, or that the guardianship is no | onger in the best
interests of the infant or child.

§ 1708. Bondi ng Requirenents; Investnent of Guardianship Funds



1. Except as provided in this section, all property of the infant
shall be secured by bond as provided in this act.

2. (a) The court may di spense with a bond wholly or partly and direct
that the guardian jointly with a person or depositary designated coll ect
and recei ve the noneys and other property of the infant as directed by
order and that such noneys and property as it directs be deposited in
t he nane of the guardian, subject to the order of the court, with a
bank, savi ngs bank, trust conpany, safe deposit company, or state or
federal credit union designated in the order or invested in the nanme of
t he guardi an, subject to the order of the court, in the shares of a
savi ngs and | oan associ ation or the savings account of a federal savings
and | oan associ ation designated in the order, provided that no deposit
or investnment of the funds of any one infant in any single bank, savings
bank, trust conpany, savings and | oan association, federal savings and
| oan association, or state or federal credit union shall exceed the
maxi num anount insured by the federal deposit insurance corporation or
the national credit union share insurance fund.

(b) The court may al so dispense with a bond wholly or partly when it
aut hori zes the guardian to purchase and invest in United States savings
bonds, treasury bills, treasury notes, treasury bonds, or bonds of the
state of New York or bonds or other obligations of any county, city,
town, village or school district of the state of New York for the
benefit of the infant and directs the guardian to deposit such bonds,
bills, notes or other nunicipal obligations in joint custody with a
bank, savi ngs bank, trust conpany, safe deposit conmpany, or state or
federal credit union invested in the nane of the guardian, subject to
the order of the court. The guardian shall collect and receive al
interest and income fromsuch United States savings bonds, treasury
notes, treasury bonds or bonds of the state of New York or bonds or
ot her obligations of any county, city, town, village or school district
of the state of New York and deposit such interest and inconme in an
account in the nanme of the guardian, subject to the order of the court,
as authorized pursuant to this section with the bank, savings bank,
trust conpany, safe deposit conpany, or state or federal credit union
having joint custody with the guardian of such United States savings
bonds, treasury bills, treasury notes, treasury bonds, or bonds of the



state of New York or bonds or other obligations of any county, city,
town, village or school district of the state of New York.

(c) The court may al so dispense with a bond wholly or partly when it
aut hori zes the guardian to invest the guardi anship funds pursuant to an
i nvest ment advi sory agreenent with a bank, trust conpany, brokerage
house, or other financial services entity acceptable to the court. The
i nvest ment advi sory agreenent shall provide that the guardi anship funds
will be invested in accordance with the provisions of section 11-2.3 of
the estates, powers, and trusts |aw and that the funds so invested shal
not be rel eased fromthe custody of the custodian identified therein
except on order of the court. The petition to invest the guardianship
funds pursuant to this subdivision shall be acconpanied by a copy of the
proposed i nvestment advisory agreenent. If the custodian of the funds is
not the same person or entity providing the investnent advice, a
separate custodi al agreenent shall al so acconpany the petition to invest
t he guardi anship pursuant to this subdivision. Such custodial agreenent
shall be with an institution acceptable to the court for the purpose of
retaining control of the guardianship funds and shall al so provide that
the funds under the control of the custodian shall not be rel eased from
cust ody except on order of the court.

(d) Such deposit or investnment shall be withdrawn or renoved only on
the order of the court, except that no court order shall be required to
pay over to the infant who has attained the age of eighteen years al
t he noneys so held unless the depository is in receipt of an order from
a court of conpetent jurisdiction directing it to withhold such paynent
beyond the infant's ei ghteenth birthday.

3. Where an infant is a beneficiary of a contract of life insurance
under whi ch noneys are payable to the infant or under which rights may
accrue to the infant pursuant to el ecti on made by his guardi an under the
terms of the contract, the court may by order dispense wholly or partly
with a bond and direct that the insurance conpany and the guardi an shal
make no withdrawal of the funds due to the infant under the contract
except by joint check to the order of the guardian and a person
designated by the court to receive such noneys.

4. The letters issued shall contain the substance of the order.



8§ 1709. Appointnment of guardi an by supreme court

1. Where the suprene court appoints a guardian of an infant's person
or property, or both, a certified copy of the order or decree appointing
t he guardi an and of the bond given by the guardian shall be filed in the
surrogate's court of the county in which the infant is domciled, or if
the infant be a non-domiciliary of the state, in the county in which the
i nfant has property and a mnute thereof made and i ndexed in the book
kept by the court in which orders or decrees appointing guardi ans are
ent er ed.

2. Letters shall thereupon issue to the guardian from such court upon
qual i fying as provided in section 708.

3. A guardi an so appoi nted shall be subject to all the duties and
liabilities of a guardian specified in this article.

§ 1710. WIIl or deed containing appointnent to be proved

A person shall not exercise within the state any power or authority as
guardi an of the person or property of an infant by virtue of the
appointnment by the will of an infant's parent, being a domciliary and
dying after this act takes effect, unless the will has been duly
admtted to probate and recorded in the proper court and letters of
guar di anshi p have been issued thereon; or by virtue of an appoi nt nent
contained in a deed of the infant's parent, being a domciliary,
executed after this act takes effect, unless the deed has been
acknow edged so as to entitle it to be recorded and has been recorded in
the office for recording deeds in the county of domicile of the person
maki ng the appointnent at the time of execution thereof.

8§ 1711. @uardian by will or deed; qualification; renunciation



1. Wiere a deed containing the appointnment of a guardian is not
recorded within 3 nonths after the death of the grantor, the person
appointed is presuned to have renounced the appointnent and if a
guardian is thereafter appointed by the court the presunption is
concl usi ve.

2. Were a will containing the appointnent of a guardian is admtted
to probate or a deed is recorded as prescribed in the preceding section,
t he person appoi nted guardi an nust within 3 nonths thereafter qualify as
provi ded by 708 unless contrary to the express provisions of the will or
deed and by filing a petition showing the facts which entitle himto
qualify and receive letters; otherwise he is deened to have renounced
t he appoi nt nent .

3. No guardian by will or deed shall receive any property other than
the property derived under the instrunent of appointnent w thout first
giving a bond in a penalty to be fixed by the court.

4. Either before or after the expiration of 3 nonths the court nay
extend the tinme so to qualify for such tinme as it deens reasonabl e, upon
good cause shown.

5. A person appointed guardian by will or deed nay at any tine before

he qualifies renounce the appoi ntnent by an acknow edged i nstrunent
filed in the office of the court.

§ 1712. Appoi ntnent of successor

When no guardian by will or deed remains in office a guardian may be
appointed by the court with all the powers conferred by the will or deed
and with the effect prescribed in 706 of this act unless such
appoi ntment woul d be contrary to the express provisions of the will or
deed.

8§ 1713. Administration of infant's property



1. Upon the petition of the guardian or of the infant or of any person
in his behalf, the court, upon notice to such persons, if any, it deens
proper, may by order direct the application by the guardian of the
infant's property to

(a) the support and education of the infant;

(b) the cost of the funeral of a parent of the infant;

(c) the cost of the funeral of any other person who had no ot her
assets available for funeral expenses and who had naned the infant as
beneficiary of a policy of insurance upon his Iife or as beneficiary or
donee of any other property, to the extent that the guardian shall have
col |l ected such proceeds or property.

2. In all cases the court may determ ne the anount of expenditure of
the infant's funds that is reasonable, proper and just under the
ci rcunstances, taking into consideration the liability, if any, of any
ot her person to pay such expenses, his financial ability to pay and al
ot her relevant facts. The paynment nay be nmade fromincome or principal.
No paynment for the funeral expense of any person shall be authorized
unl ess the court finds that the estate of such person is insufficient to

pay it.

3. Notwi thstanding the provisions of subdivision 1 a guardian is
authorized to apply social security paynents received for the benefit of
the infant to his education and support w thout order of the court.

4. Any infant over 14 years of age or any person in behalf of any
i nfant may petition the court having jurisdiction over the infant's
estate for the appointnent of a guardian ad litemto initiate in behalf
of the infant a proceeding for the protection of the infant's financial
or other interests and in such proceeding authorize the guardian ad
litemto take such action as the court deens proper. The court nay
entertain the petition if in its judgnment the interests of the guardi an
of the infant are adverse to those of the infant or if in its opinion
ot her valid reasons exist for the initiation of such a proceedi ng by
anot her than his guardian. It may in simlar case appoint a guardi an ad
litem for such purpose whenever facts have cone to its attenti on show ng



the necessity for protecting the interests of the infant.

§ 1714. Power to manage during mnority property vested in an infant

The donee of a power to manage during mnority property vested in an

infant resulting froman ineffectual attenpt by will or deed to appoint
t he donee as guardi an shall be subject to the provisions of this
article. In respect of such property he shall have all the rights and

duties of a guardian and shall be entitled to receive the conm ssions
al l owed to a guardian

§ 1715. Authority of guardian to sell, |ease, exchange or nortgage

1. The surrogate's court of the county fromwhich letters were issued
to the guardian of the property of an infant may, in accordance with
this section, authorize the guardian in the nane of the infant to sell,
| ease, exchange or nortgage any interest of the infant in real property.

2. A proceeding therefor may be comrenced by the guardian by filing a
petition in which the infant, if over the age of 14 years, nmay join. It
nmust show the facts as to the real property, the interest of the infant
therein, the other property of the infant, his financial circunstances
and such other facts showing that it is for the best interest of the
infant to sell, |ease, exchange or nortgage all or a portion of the
infant's interest in the real property.

3. If the petition be entertained process shall issue to the infant if
he has not joined therein, to the parent or parents, or if there be
none, to an adult person with whomthe infant resides, the person having
his care and custody, and if the infant be married, to the infant's
spouse. |If the guardian show to the satisfaction of the court either by
the petition or affidavit that he | acks know edge of the exi stence,
identity, name, residence or |ocation of any person to be served or
shows that with due diligence any such person cannot be personally
served with process within any state of the United States, the District



of Colunbia, the Comonweal th of Puerto Rico or a territory or
possession of the United States, the court may di spense with such
service or make such direction as it deens appropriate for the
protection of the infant.

4. On the return of process the court shall take such proof as it
deens necessary and make such order as justice and the best interests of
the infant require.

5. Any instrunment executed by the guardian in the nane of the infant
in conformty with the provisions of this section shall have the sane
effect as if the infant being of full age had executed it.

6. The court shall have jurisdiction on |ike application to ratify and
confirmany | ease or | eases made by the guardian in behalf of the infant
and not theretofore authorized, ratified or confirmed by a court of
conpetent jurisdiction.

7. Nothing in this section shall be deened to authorize a guardi an

appointed by will or deed to sell, |ease, exchange or nortgage the
infant's real property contrary to the express provisions of the will or
deed.

8§ 1716. Application for ancillary letters to foreign guardians

1. Where an infant is domciled within a state of the United States
other than this state, or the District of Colunbia, the Commonweal th of
Puerto Rico or a territory or possession of the United States and is
entitled to property within the state or to maintain an action or
speci al proceeding in any court thereof, a guardian of his property to
whom | etters have been issued by a court of conpetent jurisdiction
within the foreign state, the District of Colunbia, the Commonweal t h of
Puerto Rico, or a territory or possession of the United States where the
infant is domiciled, and has there given security in at |east the val ue
of the personal property and of the rents and profits of the real
property of the infant, nay present to the surrogate's court having



jurisdiction, a petition showing the facts and particularly whether or
not there are any debts due or to becone due fromthe infant to a
domciliary and that the security given is sufficient to cover the
property sought to be obtained through such letters and that the court
has jurisdiction of the infant and praying for ancillary letters of
guar di anshi p accordi ngly.

2. The petition nust be acconpanied with exenplified copies of the
records and ot her papers show ng that he has been so appoi nted and has
given the security required in this section, which nust be authenticated
in the manner prescribed by the CPLR The petition and authenti cated
records and papers shall be conclusive evidence of the facts therein set
forth in any court of this state.

3. Any corporate banking institution in any state, the District of
Col unmbi a, the Conmonwealth of Puerto Rico or a territory or possession
of the United States not entitled of right under section 131 of the
banking | aw to receive such letters may neverthel ess be authorized to
recei ve them upon giving the bond which the court may require.

4. \Where a non-donmiciliary infant resides in a foreign country and is
entitled to property within the state or to maintain an action or
speci al proceeding in any court thereof respecting such property, a
guardi an of his property authorized to act as such within the domcile
of the infant nmay apply to the surrogate's court of the county where the
property or any part thereof is situate, for ancillary letters of
guardi anship on the estate of the infant and the person so authorized
nmust present a petition showing the facts and the additional allegations
regardi ng debts and security required by subdivision 1 and praying for
ancillary letters. The petition nust be acconpanied with the
aut henti cated copies of the records and ot her papers show ng the
appoi ntment of the petitioner or where the foreign guardi an has not been
appoi nted by any court, with other proof of his authority to act as
guardian within the foreign country and also with proof that pursuant to
the laws of the foreign country he is entitled to the possession of the
infant's personal estate. Authenticated copies of the records where used
pursuant to this subdivision nust be authenticated by the seal of the



court or officer by which or by whom he was appointed or by the officer
havi ng the custody of the seal or the record thereof and the signature
of a judge of such court or the signature of such officer and of the
clerk of such court, if any, and nmust be further authenticated by the
certificate under the principal seal of the departnment of foreign
affairs or of the departnent of justice of such country, attested by the
signature or seal of a United States consul. The petition and

aut henti cated records and papers shall be concl usive evidence of the
facts therein set forth in any court of this state.

8§ 1717. Proceedi ngs thereupon

1. Where the court is satisfied upon the papers presented as
prescribed in the preceding section that the case is within that section
and that it will be for the infant's interest that ancillary letters
issue to the petitioner, it nmay make a decree accordingly.

2. The decree nmay be made w thout process or process nmay issue to such
persons as the court deens proper, to show cause why the prayer of the
petition should not be granted.

3. Before ancillary letters are issued the court may direct that any
debts appearing to be due or owing fromthe infant to domciliaries be
pai d or security given therefor.

§ 1718. Effect of such letters

1. Ancillary letters of guardi anship shall be issued as prescribed in
t he preceding section, without security, except as provided in that
secti on.

2. They authorize the person to whomthey are issued to denand and
receive the personal property and the rents and profits of the real
property of the infant and the proceeds of the sale, nortgage or |ease
of the real property of the infant, to dispose of themin |ike manner as



a guardi an of the property appointed as prescribed in this article, to
renove themfromthe state and to maintain any action or speci al
proceeding in the infant's behal f.

3. Letters so issued do not authorize the ancillary guardian to
receive froma domiciliary fiduciary subject to the jurisdiction of the
court, noney or other property belonging to the infant, in a case where
domciliary letters have been issued in this state to a guardian of the
infant's property, except by special direction made for good cause shown
of the court fromwhich the domciliary letters were issued or unless
the domiciliary letters have been revoked.

§ 1719. Annual account

A guardian of an infant's property nust within the counties within the
city of New York and within the counties of Nassau, Orange, Suffolk and
West chester annually within 30 days after the anniversary of his
appoi ntnment and within every other county in the nonth of January of
each year, as long as any of the infant's property or the proceeds
t hereof renmmins under his control, file in the court the foll ow ng
papers:

1. An account containing a true statenent and description of each item
of personal property of the infant received by him since his appointnment
or since the filing of his |ast annual account, as the case requires,
the val ue of each itemso received, a list of the itens remaining in his
hands, a statenent of the manner in which he has di sposed of each item
not remaining in his hands and a description of the anobunt and nature of
each investnment of noney nade by him

2. A true account in formof debtor and creditor of all his receipts
and di sbursenents of noney during the precedi ng year, charging hinself
wi th any bal ance remai ning in his hands when the | ast account was
rendered and stating the balance renmaining in his hands at the
conclusion of the year to be charged to himin the next year's account.



3. The names and addresses of the sureties on his bond; if natural
persons whet her they are living and whether the security of the bond has
becone i npai red.

4. The guardian of an infant's property may be required by the court
to produce for exam nation by it all securities or evidences of deposit
or investment which he has relating to the estate of the infant.

5. When the property of an infant has been deposited under the
provi sions of 1708, and the clerk or guardian clerk of the court shal
keep in his office, or the depositary furnishes to the court, an
accurate record of receipts of deposits of principal and incone of the
infant's estate and of withdrawals therefrom the guardian shall not be
required to file an annual account unless the court direct the filing of
an account for any year or years.

§ 1720. Affidavit to be annexed thereto

To each account as prescribed in the precedi ng section nust be
appended the affidavit of the guardian to the effect that the account is
a true statenent according to the best of his know edge and belief.

8§ 1721. Annual exam nation of guardian's accounts

In the nonth of February of each year and thereafter until conpleted
or at such other tinme as the court deens proper, the court nust for the
pur poses specified in the succeedi ng section, exam ne or cause to be
exam ned under its direction all accounts filed within the preceding
year. The exam nation nmay be nade by the clerk of the court or by a
speci al exam ner appoi nted by the court, who nust before he enters upon
t he exam nation subscribe and take before the court and file with the
clerk an oath faithfully to execute his duties and to nake a true report
to the court.



8§ 1722. Proceedi ngs where account defective

1. If it appears to the court upon an exam nati on made as prescribed
in the preceding section or by the report of the special exam ner that a
guardi an of an infant's property has omtted to file his annual account
or the affidavit relating thereto as prescribed in this article or if
the court deens that the interest of the infant requires that the
guardi an render a nore full or satisfactory account or where the court
has reason to believe that sufficient cause exists for the guardian's
renoval, it may appoint a guardian ad litemfor the infant for the
purpose of filing a petition in his behalf for the renoval of the
guardi an and prosecuting the proceeding for that purpose.

2. In a case specified in subdivision 1 where a special exam ner has
been appoi nted the court may appoi nt such exam ner guardian ad litemfor
the infant and authorize himto procure the filing of an amended or
proper account and to prosecute a proceeding for the renoval of the
guar di an when necessary.

3. In all cases of exam nation or prosecution as provided in this
section the court shall fix the conpensation of the special exam ner and
guardian ad |item and may make an order charging it in whole or in part
upon the guardi an personally, the funds in his hands or upon the county,
in which |atter case it shall certify the itens thereof to the treasurer
of the county or the chief fiscal officer thereof or in the city of New
York to the proper officers and they shall be audited and paid as ot her
county or city charges.

§ 1723. Powers of a guardian of the property.

1. A guardian of the property of an infant shall protect, preserve and
manage the property of the infant. He shall have the power to sell the
personal property of the infant for any purpose connected with the
faithful discharge of his trust, including investing such property or
t he proceeds thereof, changi ng i nvestnents and di sposi ng of investnents,
except where his authority is otherwise limted by court order or



decree, or in the case of a testanmentary guardian, by the terns of the
wi || which appointed him

§ 1724. Custodi ans

An infant or a custodian acting under part six of article seven of the
estates, powers and trusts |aw shall be subject to the jurisdiction of
the court in accordance with the provisions of such | aw

§ 1725. Tenporary guardi anship by adoptive parent prior to adoption

1. Upon the filing of a petition for tenporary guardi anship, as
described in section one hundred fifteen-c of the donestic relations
| aw, or upon the filing of a petition for adoption when no prior
application has been nade for an order of tenporary guardi anship, the
court shall determ ne pronptly whether or not to grant tenporary
guar di anshi p.

2. Apetition for tenporary guardi anship of the person of an infant to
be adopted shall contain at |east the foll ow ng:

(a) The first and | ast nane of the infant, the anticipated surnanme of
the infant subsequent to the conpletion of the adoption, the anticipated
resi dence of the infant and the infant's date of birth;

(b) The full names, addresses and tel ephone nunbers of the
petitioners;

(c) Proof of the consent to the adoption of the infant as required by
section one hundred fifteen-b of the donestic relations |aw, and

(d) Averified statenent that the infant will be residing with the
petitioners and that the petitioners intend to file a petition for
adoption of such infant within forty-five days of the execution of the
consent to the adoption of the infant.

3. (a) The court shall inquire of the statewi de central register of
child abuse and nmaltreatnent and the register shall informthe court
whet her the petitioner is a subject of an indicated report, as such



terns are defined in section four hundred twel ve of the social services
law, filed with such register. Wen the court is infornmed that the
petitioner is a subject of an indicated report, as such terns are
defined in section four hundred twel ve of the social services law, filed
with the statewi de central register of child abuse and maltreatnent, the
court shall give such infornmation contained therein due consideration in
its determ nation

(b) The court shall nmke an order based upon the best interests of the
child. Such order shall

(i) appoint the petitioner tenporary guardi an of the person of the
child; or

(ii) continue the proceeding for further investigation; or

(iii) if there is apparent cause to renove the child fromthe
petitioners, follow the procedure set forth in subdivision tw of
section one hundred sixteen of the domestic relations |aw.

(c) Any decree or order of tenporary guardi anship issued pursuant to
this section shall expire no later than nine nonths follow ng the date
of its issuance or entry of a final order of adoption, whichever is
sooner. Such decree or order may be extended for periods of up to three
nont hs, upon application to the court, for good cause shown.

(d) Any decree or order issued pursuant to this section shal
term nate upon the withdrawal or denial of the petition to adopt the
i nfant naned therein, unless the court orders the continuation thereof
during the pendency of an appeal from an order denying the adoption
petition.

4. If the court denies an application for tenporary guardi anship, or
renoves a child fromthe physical custody of the petitioners, or an
order of tenporary guardi anship expires without the entry of a final
order of adoption, or if the petition for adoption is w thdrawn or
deni ed, the court:

(a) if such withdrawal, denial or renoval is within forty-five days of
t he execution of the consent to adoption by the birth parent, shal
pronptly informthe birth parent who consented to the adoption of such
wi t hdrawal , deni al or renoval

(b) if such withdrawal, denial or renoval is subsequent to forty-five
days of the execution of the consent to adoption by the birth parent,



may informthe birth parent who consented to the adoption of such
wi t hdrawal , deni al or renpval where the court determ nes that such
notice will be in the best interests of the child; and

(c) in any case, shall direct the child protective service to conduct
an investigation to assess the condition of the infant and to report its
findings to the court within the tinme specified in the order. If the
court has reason to believe that a crinme was conmtted, it shall report
such belief to the appropriate district attorney.

5. Rules of court shall provide for the nonitoring by the court of
filing of an adoption petition within forty-five days of the execution
of a consent to adoption, when an application for tenporary guardi anship
has been fil ed.

§ 1726. Standby guardi ans

1. For the purpose of this section:

(a) "Standby guardi an" neans (i) a person judicially appointed
pursuant to subdivision three of this section as standby guardi an of the
person and/or property of an infant whose authority becones effective
upon the incapacity, adm nistrative separation, or death of the infant's
parent, |egal guardian, |egal custodian or prinmary caretaker or upon the
consent of the parent, |egal guardian, |egal custodian or primry
caretaker; and (ii) a person designated pursuant to subdivision four of
this section as standby guardi an whose authority becones effective upon
the death, adm nistrative separation, or incapacity of the infant's
parent, |egal guardian, |egal custodian or prinmary caretaker or upon the
debilitation and consent of the parent, |egal guardian, |egal custodian
or primary caretaker.

(b) "Legal guardian" neans the court-appoi nted guardi an of the
infant's person and/ or property.

(c) "Attendi ng physician" means the physician who has primary
responsibility for the treatnment and care of the infant's parent, | egal
guardi an, |egal custodian or prinmary caretaker. \Were nore than one
physi ci an shares such responsibility, or where a physician is acting on
t he attendi ng physician's behal f, any such physician may act as the



attendi ng physician pursuant to this section. Were no physician has
such responsibility, any physician who is famliar with the parent's,
| egal guardian's, |egal custodian's or primary caretaker's nedi cal
condition may act as the attendi ng physician pursuant to this section.

(d) "Debilitation" nmeans a chronic and substantial inability to care
for one's dependent infant, as a result of (i) a progressively chronic
or irreversibly fatal illness, or (ii) a physically debilitating
i1l ness, disease or injury. "Debilitated" neans the state of having a
debilitation

(e) "Incapacity" nmeans a chronic and substantial inability, as a
result of mental inpairnment, to understand the nature and consequences
of decisions concerning the care of one's dependent infant, and a
consequent inability to care for such infant. "Incapacitated" neans the
state of having an incapacity.

(f) "Admi nistrative separation" neans a parent, |egal guardian, |egal
custodian or primary caretaker's (i) in connection with a federal
immgration matter: arrest, detention, incarceration, renoval and/or
deportation; or (ii) receipt of official conmunication by federal,
state, or local authorities regarding immgration enforcenment which
gi ves reasonabl e notice that care and supervision of the child by the
parent, |egal guardian, |egal custodian, or primary caretaker will be
i nterrupted or cannot be provided.

2. The provisions of this article relating to guardians shall apply to
st andby guardi ans, except insofar as this section provides otherw se.

3. (a) A petition for the judicial appointnment of a standby guardi an
of the person and/or property of an infant pursuant to this subdivision
may be made only by a parent, a |l egal guardian of the infant or a | egal
custodi an of the infant; or where the infant is not residing with a
parent, |egal guardian or |egal custodian and, to the satisfaction of
the court, such parent, |egal guardian or |egal custodian cannot be
| ocated with due diligence, the primary caretaker of such infant my
petition for a judicial appointnent of such standby guardi an.
Application for standing to petition as a prinmary caretaker shall be
upon notion to the court upon notice to such parties as the court nay
direct.



(b) A petition for the judicial appointnment of a standby guardi an of
an infant shall, in addition to neeting the requirenents of section
seventeen hundred four of this article:

(i) State whether the authority of the standby guardian is to becone
ef fective upon the petitioner's incapacity, upon the petitioner's death,
upon the petitioner's consent, or upon the petitioner's adm nistrative
separation acconpani ed by his or her consent required pursuant to the
provi si ons of subdivision seven of this section, or upon whichever
occurs first;

(ii) State that the petitioner suffers from (A) a progressively

chronic illness; (B) an irreversibly fatal illness and the basis for
such statenent, such as the date and source of a nedical diagnosis,
Wi thout requiring the identification of the illness in question, or (O

state that the petitioner may becone subject to adm nistrative
separation and the basis for such statenent.

(c) Upon a petition for the judicial appointnment of a standby guardi an
of an infant pursuant to paragraph (a) of this subdivision or for the
judicial appointnent of a guardian pursuant to paragraph (d) of
subdi vi sion four of this section, the court shall conduct a hearing. The
court may in its discretion dispense with a hearing for the appoi ntnent
of a standby guardian, and nay in its discretion appoint a guardi an ad
litemor an attorney for the infant to recommend whet her the appoi nt nent
of a standby guardi an as proposed in the application is in the best
interest of the infant.

(d) (i) If the court finds that the petitioner suffers froma

progressively chronic illness or an irreversibly fatal illness, or finds
that the petitioner may becone subject to adm nistrative separation, and
that the interests of the infant will be pronoted by the appoi nt ment of

a standby guardi an of the person and/or property it nust rmake a decree
accordingly.

(ii) Such decree shall specify whether the authority of the standby
guardian is effective upon the receipt of a determ nation of the
petitioner's incapacity, upon the receipt of the certificate of the
petitioner's death, or other such evidence of death that nay be
satisfactory to the court, or upon the receipt of docunentation of the
petitioner's admnistrative separation, and receipt of the petitioner's
consent to the comrencenent of the standby guardian's authority required



pursuant to the provisions of subdivision seven of this section, or upon
whi chever occurs first. The decree shall also provide that the authority
of the standby guardian may earlier becone effective upon witten
consent of the parent pursuant to subparagraph (iv) of paragraph (e) of
t hi s subdi vi sion

(iii) If at any tine prior to the comencenent of the authority of the
standby guardian the court finds that the requirenents of subparagraph
(i) of this paragraph are no |onger satisfied, it may rescind such
decree.

(e) (i) Where the decree provides that the authority of the standby
guardian is effective upon receipt of a determ nation of the
petitioner's incapacity, the standby guardian's authority shall conmence
upon the standby guardian's recei pt of a copy of a determ nation of
i ncapacity nade pursuant to subdivision six of this section. The standby
guardi an shall file a copy of the determ nation of incapacity with the
court that issued the decree within ninety days of the date of receipt
of such determ nation or the standby guardian's authority nay be
resci nded by the court.

(ii) Where the decree provides that the authority of the standby
guardian is effective upon receipt of a certificate of the petitioner's
deat h, or other such evidence of death that may be satisfactory to the
court, the standby guardian's authority shall comrence upon the standby
guardian's receipt of a certificate of death, or other such evidence of
death as may be specified in the decree. The standby guardi an shall file
the certificate of death, or other such evidence of death, with the
court that issued the decree within ninety days of the date of the
petitioner's death or the standby guardian's authority nmay be rescinded
by the court.

(iii) Where the decree provides that the authority of the standby
guardian is effective upon the standby guardi an's receipt of
docunentation of the petitioner's adm nistrative separation, the standby
guardi an's authority shall comence upon the standby guardian's receipt
of docunentation of the petitioner's adm nistrative separation pursuant
to subdivision seven of this section, and receipt of the petitioner's
consent to the comrencenent of the standby guardian's authority as
required pursuant to the provisions of subdivision seven of this
section. The standby guardian shall file the docunentation of



adm ni strative separation with the court that issued the decree within
sixty days of the date of the standby guardi an's recei pt of
docunentation of the petitioner's adm nistrative separation or the
standby guardian's authority nmay be rescinded by the court.

(iv) Notwi thstandi ng subparagraphs (i) and (ii) of this paragraph, a
standby guardian's authority shall comence upon the standby guardian's
recei pt of the petitioner's witten consent to such commencenent, signed
by the petitioner in the presence of two witnesses at |east eighteen
years of age, other than the standby guardi an, who shall also sign the
writing. Another person nay sign the witten consent on the petitioner's
behal f and at the petitioner's direction if the petitioner is physically
unabl e to do so, provided such consent is signed in the presence of the
petitioner and the w tnesses. The standby guardian shall file the
witten consent with the court that issued the decree within ninety days
of the date of receipt of such witten consent or the standby guardian's
authority may be rescinded by the court.

(f) The petitioner may revoke a standby guardi anship created under
t hi s subdivision by executing a witten revocation, filing it with the
court that issued the decree, and pronptly notifying the standby
guardi an of the revocati on.

(g) A person judicially appointed standby guardi an pursuant to this
subdi vision nay at any tine before the comrencenent of his or her
authority renounce the appointnent by executing a witten renunciation
and filing it with the court that issued the decree, and pronptly
notifying the petitioner of the revocation.

4. (a) A parent, a legal guardian, a |egal custodian, or primary
caretaker under the circunstances described in paragraph (a) of
subdi vision three of this section or under circunstances described in
subpar agraph (i) of paragraph (b) of this subdivision nay desighate a
st andby guardi an by nmeans of a witten designation, signed by the
parent, |egal guardian, |egal custodian or prinmary caretaker in the
presence of two witnesses at | east eighteen years of age, other than the
st andby guardi an, who shall also sign the witing. Another person may
sign the witten designation on the parent's, |egal guardian's, |egal
custodian's or primary caretaker's behalf and at the parent's, | egal
guardian's, |egal custodian's or prinmary caretaker's direction if the



parent, |egal guardian, |egal custodian or prinmary caretaker is
physically unable to do so, provided the designation is signed in the
presence of the parent, |egal guardian, |egal custodian or primry
caretaker and the w tnesses.

(b) (i) A designation of a standby guardi an shall identify the parent,
| egal guardian, |egal custodian or primary caretaker, the infant and the
person designated to be the standby guardi an, and shall indicate that
the parent, |egal guardian, |egal custodian or primary caretaker intends
for the standby guardian to becone the infant's guardian in the event
the parent, |egal guardian, |egal custodian or primary caretaker either:
(A) becones incapacitated; (B) beconmes debilitated and consents to the
commencenent of the standby guardian's authority; (C) becones subject to
an admni strative separation and consents to the commencenent of the
standby guardian's authority as required pursuant to the provisions of
subdi vi si on seven of this section; or (D) dies prior to the commencenent
of a judicial proceeding to appoint a guardi an of the person and/or
property of an infant.

(ii) A parent, legal guardian, |egal custodian or prinmary caretaker
may desighate an alternate standby guardian in the sane witing, and by
t he sane manner, as the designation of a standby guardi an.

(iii) A designation nmay, but need not, be in the followi ng form

Desi gnati on of Standby CGuardi an
(NOTE: As used in this form the term"parent” shall include a

parent, a court-appoi nted guardian of an infant's person or

property, a legal custodian, or a prinmary caretaker, and the term
"child(ren)" shall include the dependant infant of a parent,

court-appoi nted guardi an, |egal custodian or primary caretaker
| (nanme of parent) hereby designate (nane, honme address and
t el ephone nunber of standby guardi an) as standby guardi an of
the person and property of my child(ren) (name of child(ren)).
(You may, if you wish, provide that the standby guardian's
authority shall extend only to the person, or only to the
property, of your child, by crossing out "person" or
"property"”, whichever is inapplicable, above.)



The appoi nt nent of as the standby guardi an of
t he person and property of my child(ren) would be in the best

interests of nmy child(ren) because: (lInsert justification for
appoi ntment of this person as the standby guardian)

The standby guardian's authority shall take effect: (1) if
ny doctor concludes in witing that | amnentally
i ncapacitated, and thus unable to care for nmy child(ren); (2)
if my doctor concludes in witing that I am physically
debilitated, and thus unable to care for ny child(ren) and I
consent in witing, before two witnesses, to the standby
guardian's authority taking effect; (3) If |I beconme subject to
an admni strative separation such that care and supervision of
the child will be interrupted or cannot be provided; or (4)
upon ny death.

In the event the person | designate above is unable or
unwi I ling to act as guardian for ny child(ren), | hereby
desi gnate (nanme, hone address and tel ephone nunber of
al ternate standby guardi an), as standby guardi an of ny
child(ren).

| al so understand that my standby guardian's authority wll
cease sixty days after conmencing unless by such date he or
she petitions the court for appointnment as guardi an.

| understand that | retain full parental, guardi anship,
custodi al or caretaker rights even after the commencenent of
t he standby guardi an's authority, and may revoke the standby
guardi anshi p at any tine.

Si ghat ur e:

Addr ess:

Dat e:

| declare that the person whose nanme appears above signed

this docunent in ny presence, or was physically unable to sign
and asked another to sign this docunent, who did so in ny
presence. | further declare that | amat |east eighteen years
old and am not the person designated as standby guardi an.
Wtness' Signature:




Addr ess:
Dat e:
Wtness' Signature:
Addr ess:
Dat e:
(iv) Notwi thstandi ng paragraphs (a) and (b) of this subdivision, a
desi gnati on of standby guardi an shall be effective as if made in

accordance with the requirenents of this subdivision if it was validly
made: (a) where the parent, |egal guardian, |egal custodian or prinmary
caretaker was domiciled at the tinme it was executed; (b) in the
jurisdiction where it was executed or (c) where the parent, |egal

guardi an, |egal custodian or primary caretaker is domciled at the tine
t he designation becones effective.

(c) The authority of the standby guardi an under a designati on shal
commence upon either: (i) the standby guardian's recei pt of a copy of a
determ nation of incapacity made pursuant to subdivision six of this
section; (ii) the standby guardian's receipt of (A a copy of a
determ nation of debilitation nade pursuant to subdivision six of this
section and (B) a copy of the parent's, |egal guardian's, |egal
custodian's or primary caretaker's witten consent to such comrencenent,
signed by the parent, |egal guardian, |egal custodian or prinmary
caretaker in the presence of two witnesses at |east eighteen years of
age, other than the standby guardi an, who shall also sign the witing.
Anot her person may sign the witten consent on the parent's, | egal
guardi an's, legal custodian's or prinmary caretaker's behalf and at the
parent's, legal guardian's, |legal custodian's or primary caretaker's
direction if the parent, |egal guardian, |egal custodian or primry
caretaker is physically unable to do so, provided such consent is signed
in the presence of the parent, |egal guardian, |egal custodian or
primary caretaker and the witnesses; (iii) an admnistrative separation
and consent as required pursuant to the provisions of subdivision seven
of this section or (iv) the standby guardian's receipt of a certificate
of death, funeral home receipt or other such docunent indicating that
the parent, |egal guardian, |egal custodian or prinary caretaker has
di ed. The standby guardian shall file a petition pursuant to paragraph
(d) of this subdivision within sixty days of the date of its
comencenent pursuant to this paragraph or such standby guardi an's



authority shall cease after such date, but shall recomence upon such
filing.

(d) The standby guardian may file a petition for appointnment as
guardi an after receipt of either: (i) a copy of a determ nation of
i ncapacity nmade pursuant to subdivision six of this section; or (ii) (A
a copy of a determ nation of debilitation made pursuant to subdi vi sion
six of this section and (B) a copy of the parent's, |egal guardi an's,
| egal custodian's or prinmary caretaker's witten consent, pursuant to
paragraph (c) of this subdivision; (iii) docunentation of an
adm ni strative separation and consent as required pursuant to the
provi si ons of subdivision seven of this section; or (iv) a certificate
of death, or other such evidence of death that nay be satisfactory to
the court. Such petition nmust, in addition to neeting the requirenents
of section seventeen hundred four of this article:

(i) append the witten designation of such person as standby guardi an;
and

(ii) append a copy of: (A) the determ nation of incapacity of the
parent, |egal guardian, |egal custodian or prinmary caretaker; or (B) the
determ nation of debilitation and the parental, guardian's, custodian's
or caretaker's consent; (C docunentation of an adm nistrative
separation and consent as required pursuant to the provisions of
subdi vi si on seven of this section; or (D) a copy of the parent's, |egal
guardian's, |legal custodian's or prinmary caretaker's death certificate,
or other such evidence of death that may be satisfactory to the court;
and

(iii) if the petition is by a person designated as alternate standby
guardi an, state that the person designated as standby guardian is
unwi I ling or unable to act as standby guardi an, and the basis for such
st at enent .

(e) Subject to the provisions of paragraph (c) of subdivision three of
this section, if the court finds that the petitioner was duly designated
as standby guardi an, that the parent, |egal guardian, |egal custodian or
primary caretaker of the infant is (i) incapacitated, (ii) debilitated
and consents, (iii) has becone subject to an administrative separation
and consents as required pursuant to the provisions of subdivision seven
of this section, or (iv) has died, as established by a copy of a death
certificate or other such evidence of death as nay be satisfactory to



the court, that the interests of the infant will be pronoted by the
appoi ntment of a standby guardi an of the person and/or property, and
that, if the petition is by a person designated as alternate standby
guardi an, the person designated as standby guardian is unwilling or
unabl e to act as standby guardian, it nust make a decree accordingly.
Prior to nmaking its finding, the court may, in its discretion, appoint
an attorney for the infant to reconmend whet her the appoi ntment of the
st andby guardi an as proposed in the petitionis in the best interests of
the infant.

(f) The parent, |egal guardian, |egal custodian or primary caretaker
may revoke a standby guardi anship created under this subdivision: (i) by
executing a subsequent designation of guardi anship pursuant to
par agraphs (a) and (b) of this subdivision, or (ii) notw thstanding the
provi sions of sections seventeen hundred ten and sevent een hundred
el even of this article, in the case of a standby guardi an whose
authority becones effective upon the death of the parent, | egal
guardi an, |egal custodian or prinmary caretaker of the infant, by a
subsequent designati on of standby guardian set forth in a will of the
parent, |egal guardian, |egal custodian or prinmary caretaker, or (iii)
by notifying the standby guardian verbally or in witing or by any other
act evidencing a specific intent to revoke the standby guardi anship
prior to the filing of a petition. Wiere the petition has already been
filed, by executing a witten revocation, filing it with the court where
the petition was filed, and pronptly notifying the standby guardi an of
t he revocati on.

5. The standby guardian may also file a petition for appointnent as
guardian in any other manner permtted by this article or article six of
the fam |y court act, on notice to the parent, |egal guardian, |egal
custodian or prinmary caretaker and may append a designation of standby
guardian to the petition for consideration by the court in the
determ nati on of such petition.

6. (a) A determi nation of incapacity or debilitation nust: (i) be nade
by the attending physician to a reasonabl e degree of nedical certainty;
(ii) be in witing; and (iii) contain the attendi ng physician's opinion
regardi ng the cause and nature of the parent's, |egal guardian's, |egal



custodian's or primary caretaker's incapacity or debilitation as well as
its extent and probabl e duration. The attendi ng physician shall provide
a copy of the determ nation of incapacity or debilitation to the standby
guardian, if the standby guardian's identity is known to the physician.

(b) If requested by the standby guardi an, an attendi ng physician shal
make a determ nation regarding the parent's, |egal guardian's, |egal
custodian's or primary caretaker's incapacity or debilitation for
pur poses of this section.

(c) The standby guardi an shall ensure that the parent, |egal guardian,
| egal custodian or prinmary caretaker is informed of the comencenent of
t he standby guardian's authority as a result of a determ nation of
i ncapacity and of the parent's, |egal guardian's, |egal custodian's or
primary caretaker's right to revoke such authority pronptly after
recei pt of the determ nation of incapacity, provided there is any
i ndication of the person's ability to conprehend such information.

7. Docunentation of an adm nistrative separation (a) shall consist of
an admnistrative order, judicial order, affidavit or affirmation
i ndicating the parent, |egal guardian, |egal custodian or primary
caretaker's adnmi nistrative separation as defined in this section and (b)
shal | be acconpanied by witten consent of the parent, |egal guardian,
| egal custodian, or primary caretaker, signed by the parent, |egal
guardi an, |egal custodian, or primary caretaker in the presence of two
W t nesses at | east ei ghteen years of age, other than the standby
guardi an, who shall also sign the witing. Consent contained in the
formal petition submtted pursuant to subdivision three of this section
or the witten designation nade pursuant to subdivision four of this
section shall be sufficient to satisfy the requirenent for consent set
forth in this subdivision.

8. The commencenent of the standby guardian's authority pursuant to a
determ nation of incapacity, determ nation of debilitation,
adm ni strative separation, or consent shall not, itself, divest the
parent, |egal guardian, |egal custodian or prinmary caretaker of any
parental , guardi anshi p, custodial or caretaker rights, but shall confer
upon the standby guardi an concurrent authority with respect to the
i nfant.



9. (a) The clerk of any county upon being paid the fees all owed
therefor by law shall receive for filing any instrument appointing or
designating a standby guardi an pursuant to this section nade by a
domciliary of the county, and shall give a witten receipt therefor to
the person delivering it. The filing of an appoi ntnent or designation of
st andby guardi an shall be for the sol e purpose of safekeeping and shal
not affect the validity of the appoi ntnment or designation.

(b) The appoi ntnment or designation shall be delivered only to: (i) the
parent, |egal guardian, |egal custodian or prinmary caretaker who
appoi nted or designated the standby guardian; (ii) the standby guardi an
or alternate standby guardian; (iii) the person designated as standby
guardi an or alternate standby guardian; or (iv) any other person
directed by the court.

§ 1727. Petition for termnation of account of guardian, commttee, or
conservat or

Where a guardi an, comrttee or conservator is presently maintaining an
account on behal f of an infant, inconpetent, conservatee or person under
disability in an anount not exceedi ng $10, 000. 00, which account was
established prior to the effective date of this section, the guardian,
commttee or conservator nay petition the court in the county having
jurisdiction over said account for an order authorizing the term nation
of the account and paynent of the bal ance of the account to a parent of
such person or to sonme conpetent adult wi th whom such person resides or
who has sone interest in such person's welfare for the use and benefit
of such person

ARTI CLE 17-A
GUARDI ANS OF
PERSONS WHO ARE | NTELLECTUALLY DI SABLED AND
DEVELOPMVENTALLY DI SABLED
Section 1750. Guar di anshi p of persons who are intellectually disabled.
1750-a. Guardi anshi p of persons who are devel opnental ly



di sabl ed.
1750-b. Health care decisions for persons who are intellectually

di sabl ed.
1751. Petition for appointnent; by whom nmade.
1752. Petition for appointnent; contents.
1753. Persons to be served.

1754. Hearing and trial.
1755. Modi fi cation order.
1756. Limted guardi an of the property.
1757. St andby guardi an of a person who is intellectually
di sabl ed or person who is devel opnental |y di sabl ed.
1758. Court jurisdiction.
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§ 1750. Cuardi anship of persons who are intellectually disabl ed

When it shall appear to the satisfaction of the court that a person is
a person who is intellectually disabled, the court is authorized to
appoi nt a guardian of the person or of the property or of both if such
appoi ntment of a guardian or guardians is in the best interest of the
person who is intellectually disabled. Such appointnent shall be nade
pursuant to the provisions of this article, provided however that the
provi sions of section seventeen hundred fifty-a of this article shal
not apply to the appoi ntnent of a guardian or guardi ans of a person who
is intellectually disabled.

1. For the purposes of this article, a person who is intellectually
di sabled is a person who has been certified by one |licensed physician
and one |icensed psychol ogist, or by two |icensed physicians at | east
one of whomis famliar with or has professional know edge in the care
and treatnment of persons with an intellectual disability, having
qualifications to nmake such certification, as being incapable to manage
himor herself and/or his or her affairs by reason of intellectual
disability and that such condition is permanent in nature or likely to



continue indefinitely.

2. Every such certification pursuant to subdivision one of this
section, nmade on or after the effective date of this subdivision, shal
i nclude a specific determ nation by such physician and psychol ogi st, or
by such physicians, as to whether the person who is intellectually
di sabl ed has the capacity to nmake health care decisions, as defined by
subdi vi sion three of section twenty-nine hundred eighty of the public
health law, for hinself or herself. A determ nation that the person who
is intellectually disabled has the capacity to make health care
deci sions shall not preclude the appointnment of a guardi an pursuant to
this section to make ot her decisions on behalf of the person who is
intellectually disabled. The absence of this determ nation in the case
of guardi ans appointed prior to the effective date of this subdivision
shall not preclude such guardi ans from maki ng health care deci sions.

8§ 1750-a. Cuardi anshi p of persons who are devel opnental | y di sabl ed

1. Wien it shall appear to the satisfaction of the court that a person
is a person who is devel opnental ly disabled, the court is authorized to
appoi nt a guardian of the person or of the property or of both if such
appoi ntment of a guardian or guardians is in the best interest of the
person who is devel opnental |y di sabl ed. Such appointnments shall be made
pursuant to the provisions of this article, provided however that the
provi sions of section seventeen hundred fifty of this article shall not
apply to the appointnment of a guardian or guardi ans of a person who is
devel opnental | y di sabl ed. For the purposes of this article, a person who
is devel opnentally disabled is a person who has been certified by one
| i censed physician and one |icensed psychol ogist, or by two |icensed
physi ci ans at |east one of whomis famliar with or has professional
knowl edge in the care and treatnent of persons with devel opnent al
disabilities, having qualifications to make such certification, as
having an inpaired ability to understand and appreciate the nature and
consequences of decisions which result in such person being incapabl e of
managi ng hinsel f or herself and/or his or her affairs by reason of
devel opnental disability and that such condition is permanent in nature



or likely to continue indefinitely, and whose disability:

(a) is attributable to cerebral pal sy, epilepsy, neurol ogical
i mpai rment, autismor traumatic head injury;

(b) is attributable to any other condition of a person found to be
closely related to intellectual disability because such condition
results in simlar inpairment of general intellectual functioning or
adaptive behavior to that of persons with intellectual disabilities; or

(c) is attributable to dyslexia resulting froma disability described
i n subdivision one or two of this section or fromintell ectual
disability; and

(d) originates before such person attains age twenty-two, provided,
however, that no such age of origination shall apply for the purposes of
this article to a person with traumatic head injury.

2. Notw thstanding any provision of law to the contrary, for the
pur poses of subdivision two of section seventeen hundred fifty and
section seventeen hundred fifty-b of this article, "a person who is
intellectually disabled and his or her guardian" shall also nean a
person and his or her guardi an appoi nted pursuant to this section;
provi ded that such person has been certified by the physicians and/or
psychol ogi sts, specified in subdivision one of this section, as (i)
having an intellectual disability, or (ii) having a devel opnent al
disability, as defined in section 1.03 of the nental hygiene |aw, which
(A) includes intellectual disability, or (B) results in a simlar
i mpai rment of general intellectual functioning or adaptive behavior so
t hat such person is incapable of managi ng hinmself or herself, and/or his
or her affairs by reason of such devel opnmental disability.

8§ 1750-b. Health care decisions for persons who are intellectually
di sabl ed

1. Scope of authority. Unless specifically prohibited by the court
after consideration of the determnation, if any, regarding a person who
is intellectually disabled s capacity to make health care deci sions,
which is required by section seventeen hundred fifty of this article,

t he guardi an of such person appoi nted pursuant to section seventeen



hundred fifty of this article shall have the authority to make any and
all health care decisions, as defined by subdivision six of section
twenty-ni ne hundred eighty of the public health | aw, on behal f of the
person who is intellectually disabled that such person could nake if
such person had capacity. Such decisions may include decisions to

wi thhold or withdraw |ife-sustaining treatnent. For purposes of this
section, "life-sustaining treatnment” nmeans nedical treatnent, including
cardi opul nmonary resuscitation and nutrition and hydration provi ded by
nmeans of nedical treatnent, which is sustaining |ife functions and

Wi t hout which, according to reasonabl e nedical judgnent, the patient
wWill die within a relatively short tine period. Cardiopul nonary
resuscitation is presuned to be life-sustaining treatnent w thout the
necessity of a nedical judgnment by an attendi ng physician. The
provisions of this article are not intended to permt or pronote
sui ci de, assisted suicide or euthanasia; accordingly, nothing in this
section shall be construed to permt a guardian to consent to any act or
om ssion to which the person who is intellectually disabled could not
consent if such person had capacity.

(a) For the purposes of making a decision to withhold or w thdraw
|ife-sustaining treatnent pursuant to this section, in the case of a
person for whom no guardi an has been appoi nted pursuant to section
seventeen hundred fifty or seventeen hundred fifty-a of this article, a
"guardi an" shall also nmean a famly nenber of a person who (i) has
intellectual disability, or (ii) has a devel opnental disability, as
defined in section 1.03 of the nmental hygi ene |law, which (A) includes
intellectual disability, or (B) results in a simlar inpairnent of
general intellectual functioning or adaptive behavior so that such
person i s incapable of managi ng hinself or herself, and/or his or her
affairs by reason of such devel opnental disability. Qualified famly
menbers shall be included in a prioritized list of said famly nenbers
pursuant to regul ati ons established by the comm ssioner of the office
for people with devel opnental disabilities. Such fam |y nenbers mnust
have a significant and ongoing involvenent in a person's life so as to
have sufficient know edge of their needs and, when reasonably known or
ascertai nabl e, the person's wi shes, including noral and religious
beliefs. In the case of a person who was a resident of the forner
W I | owbr ook state school on March seventeenth, nineteen hundred



seventy-two and those individuals who were in comunity care status on
that date and subsequently returned to WI I owbrook or a rel ated
facility, who are fully represented by the consuner advisory board and
who have no guardi ans appoi nted pursuant to this article or have no
qualified fam |y nmenbers to make such a deci sion, then a "guardi an”
shall al so mean the W1 | owbr ook consuner advi sory board. A decision of
such fam |y nenber or the WII owbrook consuner advisory board to

wi t hhold or withdraw |ife-sustaining treatnent shall be subject to al
of the protections, procedures and safeguards which apply to the

deci sion of a guardian to withhold or withdraw |ife-sustaining treatnent
pursuant to this section.

In the case of a person for whom no guardi an has been appoi nted
pursuant to this article or for whomthere is no qualified fam |y nenber
or the WI | owbrook consuner advisory board avail able to nake such a
deci sion, a "guardi an" shall also nean, notw thstanding the definitions
in section 80.03 of the nental hygiene |aw, a surrogate deci sion-maki ng
commttee, as defined in article eighty of the nental hygiene |aw. All
decl arati ons and procedures, including expedited procedures, to conply
with this section shall be established by regul ati ons pronul gated by the
commi ssion on quality of care and advocacy for persons with
di sabilities.

(b) Regul ations establishing the prioritized list of qualified famly
menbers required by paragraph (a) of this subdivision shall be devel oped
by the conm ssioner of the office for people with devel opnental
disabilities in conjunction with parents, advocates and fam |y nenbers
of persons who are intellectually disabled. Regulations to inplenment the
authority of the WII owbrook consuner advi sory board pursuant to
paragraph (a) of this subdivision may be pronul gated by the comm ssioner
of the office for people with devel opnental disabilities with advice
fromthe WII owbrook consuner advisory board.

(c) Notwithstanding any provision of law to the contrary, the formal
determ nations required pursuant to section seventeen hundred fifty of
this article shall only apply to guardi ans appoi nted pursuant to section
seventeen hundred fifty or seventeen hundred fifty-a of this article.

2. Decision-making standard. (a) The guardi an shall base all advocacy



and health care deci sion-naking solely and exclusively on the best
interests of the person who is intellectually disabled and, when
reasonably known or ascertainable with reasonable diligence, on the
person who is intellectually disabled s w shes, including noral and
religious beliefs.

(b) An assessnent of the person who is intellectually disabled s best
interests shall include consideration of:

(i) the dignity and uni queness of every person,;

(ii) the preservation, inprovenent or restoration of the person who is
intellectually disabled s health;

(iii) the relief of the person who is intellectually disabled s
suffering by nmeans of palliative care and pai n nanagenent;

(iv) the unique nature of artificially provided nutrition or
hydrati on, and the effect it nay have on the person who is
intellectually disabled; and

(v) the entire medical condition of the person.

(c) No health care decision shall be influenced in any way by:

(i) a presunption that persons who are intellectually disabled are not
entitled to the full and equal rights, equal protection, respect,
medi cal care and dignity afforded to persons w thout an intellectual
disability or a devel opnental disability; or

(ii) financial considerations of the guardian, as such consi derations
af fect the guardian, a health care provider or any other party.

3. Right to receive information. Subject to the provisions of sections
33.13 and 33.16 of the nental hygiene |aw, the guardi an shall have the
right to receive all nedical information and nedi cal and clinical
records necessary to nmake i nforned decisions regarding the person who is
intellectually disabled s health care.

4. Life-sustaining treatnent. The guardi an shall have the affirnmative
obligation to advocate for the full and efficacious provision of health
care, including life-sustaining treatnment. In the event that a guardi an
makes a decision to withdraw or withhold |life-sustaining treatnent from
a person who is intellectually disabl ed:

(a) The attendi ng physician, as defined in subdivision tw of section
twenty-ni ne hundred eighty of the public health |aw, nust confirmto a



reasonabl e degree of nedical certainty that the person who is
intellectually disabled | acks capacity to nake health care deci sions.
The determ nation thereof shall be included in the person who is
intellectually disabled s nedical record, and shall contain such
attendi ng physician's opinion regarding the cause and nature of the
person who is intellectually disabled s incapacity as well as its extent
and probabl e duration. The attendi ng physician who nakes the
confirmation shall consult with another physician, or a |licensed
psychol ogist, to further confirmthe person who is intellectually

di sabl ed's |l ack of capacity. The attendi ng physician who nmakes the
confirmation, or the physician or |icensed psychol ogi st with whomthe
attendi ng physician consults, nust (i) be enployed by a devel opnent al
disabilities services office nanmed in section 13.17 of the nental

hygi ene | aw or enployed by the office for people with devel opnent al
disabilities to provide treatnment and care to people with devel opnenta
disabilities, or (ii) have been enployed for a m ninmumof two years to
render care and service in a facility or program operated, |icensed or
aut hori zed by the office for people with devel opnmental disabilities, or
(iii) have been approved by the conm ssioner of the office for people
wi th devel opnental disabilities in accordance with regul ations

promul gated by such conm ssioner. Such regul ations shall require that a
physi cian or |icensed psychol ogi st possess specialized training or three
years experience in treating intellectual disability. A record of such
consultation shall be included in the person who is intellectually

di sabl ed' s nedi cal record.

(b) The attendi ng physician, as defined in subdivision tw of section
twenty-ni ne hundred eighty of the public health law, with the
concurrence of another physician with whom such attendi ng physician
shall consult, nust determine to a reasonabl e degree of nedica
certainty and note on the person who is intellectually disabled s chart
t hat :

(i) the person who is intellectually disabled has a nedical condition
as foll ows:

A. a terminal condition, which for the purpose of this section neans
an illness or injury fromwhich there is no recovery, and which
reasonably can be expected to cause death within one year; or



B. per nmanent unconsci ousness; or

C. a nedical condition other than such person's intellectual
disability which requires life-sustaining treatnent, is irreversible and
which will continue indefinitely; and

(ii) the life-sustaining treatnment would i npose an extraordi nary
burden on such person, in |ight of:

A. such person's nedical condition, other than such person's
intellectual disability; and

B. the expected outcone of the |ife-sustaining treatnent,
not wi t hst andi ng such person's intellectual disability; and

(iii) in the case of a decision to withdraw or withhold artificially
provided nutrition or hydration:

A. there is no reasonabl e hope of nmaintaining life; or

B. the artificially provided nutrition or hydration poses an
extraordi nary burden.

(c) The guardian shall express a decision to withhold or w thdraw
life-sustaining treatnent either

(i) inwiting, dated and signed in the presence of one wtness
ei ghteen years of age or older who shall sign the decision, and
presented to the attendi ng physician, as defined in subdivision two of
section twenty-nine hundred eighty of the public health |aw, or

(ii) orally, to two persons ei ghteen years of age or ol der, at |east
one of whomis the person who is intellectually disabled s attending
physi ci an, as defined in subdivision two of section twenty-nine hundred
eighty of the public health | aw.

(d) The attendi ng physician, as defined in subdivision tw of section
twenty-ni ne hundred eighty of the public health | aw, who is provided
with the decision of a guardian shall include the decision in the person
who is intellectually disabled s nedical chart, and shall either:

(i) pronptly issue an order to withhold or withdraw |ife-sustaining
treatment fromthe person who is intellectually disabled, and informthe



staff responsible for such person's care, if any, of the order; or

(ii) pronptly object to such decision, in accordance with subdivi sion
five of this section.

(e) At least forty-eight hours prior to the inplenentation of a
decision to withdraw |ife-sustaining treatnment, or at the earliest
possible tine prior to the inplenentation of a decision to wthhold
life-sustaining treatnment, the attending physician shall notify:

(i) the person who is intellectually disabled, except if the attending
physi cian determnes, in witing and in consultation with another
physician or a |licensed psychol ogist, that, to a reasonabl e degree of
nmedi cal certainty, the person would suffer inmediate and severe injury
fromsuch notification. The attendi ng physician who nakes the
confirmation, or the physician or |icensed psychol ogi st with whomthe
attendi ng physician consults, shall:

A. be enployed by a devel opnental disabilities services office nanmed
in section 13.17 of the nental hygiene | aw or enployed by the office for
peopl e with devel opnmental disabilities to provide treatnent and care to
peopl e with devel opnmental disabilities, or

B. have been enployed for a mninmmof tw years to render care and
service in a facility operated, |icensed or authorized by the office for
peopl e with devel opnental disabilities, or

C. have been approved by the conm ssioner of the office for people
wi th devel opnental disabilities in accordance with regul ations
promul gated by such conm ssioner. Such regul ations shall require that a
physi cian or |icensed psychol ogi st possess specialized training or three
years experience in treating intellectual disability. A record of such
consultation shall be included in the person who is intellectually
di sabl ed' s nedi cal record;

(ii) if the person is in or was transferred froma residenti al
facility operated, |icensed or authorized by the office for people with
devel opnmental disabilities, the chief executive officer of the agency or
organi zati on operating such facility and the nental hygi ene | egal
service; and

(iii) if the person is not in and was not transferred fromsuch a



facility or program the commi ssioner of the office for people with
devel opnental disabilities, or his or her designee.

5. Objection to health care decision. (a) Suspension. A health care
deci si on made pursuant to subdivision four of this section shall be
suspended, pending judicial review, except if the suspension would in
reasonabl e nedi cal judgnment be likely to result in the death of the
person who is intellectually disabled, in the event of an objection to
t hat decision at any tine by:

(i) the person who is intellectually disabled on whose behal f such
deci si on was nade; or

(ii) a parent or adult sibling who either resides with or has
mai nt ai ned substantial and conti nuous contact with the person who is
intellectually disabled; or

(iii) the attendi ng physician, as defined in subdivision tw of
section twenty-nine hundred eighty of the public health |aw, or

(iv) any other health care practitioner providing services to the
person who is intellectually disabled, who is |icensed pursuant to
article one hundred thirty-one, one hundred thirty-one-B, one hundred
thirty-two, one hundred thirty-three, one hundred thirty-six, one
hundred thirty-nine, one hundred forty-one, one hundred forty-three, one
hundred forty-four, one hundred fifty-three, one hundred fifty-four, one
hundred fifty-six, one hundred fifty-nine or one hundred sixty-four of
t he education |aw, or

(v) the chief executive officer identified in subparagraph (ii) of
par agraph (e) of subdivision four of this section; or

(vi) if the person is in or was transferred froma residenti al
facility or program operated, approved or l|icensed by the office for
peopl e with devel opnental disabilities, the nental hygi ene | egal
service; or

(vii) if the person is not in and was not transferred fromsuch a
facility or program the commi ssioner of the office for people with
devel opnental disabilities, or his or her designee.

(b) Form of objection. Such objection shall occur orally or in
writing.

(c) Notification. In the event of the suspension of a health care
deci sion pursuant to this subdivision, the objecting party shal



pronptly notify the guardian and the other parties identified in
paragraph (a) of this subdivision, and the attendi ng physician shal
record such suspension in the person who is intellectually disabled s
medi cal chart.

(d) Dispute nediation. In the event of an objection pursuant to this
subdi vi sion, at the request of the objecting party or person or entity
authorized to act as a guardi an under this section, except a surrogate
deci si on maki ng comm ttee established pursuant to article eighty of the
mental hygi ene | aw, such objection shall be referred to an ethics review
commttee, established pursuant to section two thousand ni ne hundred
ni nety-four-mof the public health aw or simlar entity for mediating
di sputes in a hospice, such as a patient's advocate's office, hospital
chaplain's office or ethics conmttee, as described in witing and
adopted by the governing authority of such hospice, for non-binding
medi ation. In the event that such dispute cannot be resolved within
seventy-two hours or no such nmediation entity exists or is reasonably
avail abl e for nediation of a dispute, the objection shall proceed to
judicial review pursuant to this subdivision. The party requesting
nmedi ati on shall provide notification to those parties entitled to notice
pursuant to paragraph (a) of this subdivision.

6. Special proceeding authorized. The guardi an, the attending
physi ci an, as defined in subdivision tw of section twenty-nine hundred
eighty of the public health law, the chief executive officer identified
i n subparagraph (ii) of paragraph (e) of subdivision four of this
section, the nental hygiene |legal service (if the person is in or was
transferred froma residential facility or program operated, approved or
| icensed by the office for people with devel opnental disabilities) or
t he conm ssioner of the office for people with devel opnental
disabilities or his or her designee (if the person is not in and was not
transferred fromsuch a facility or program nmay comence a speci al
proceeding in a court of conpetent jurisdiction with respect to any
di spute arising under this section, including objecting to the
wi t hdrawal or withhol ding of |ife-sustaining treatnment because such
wi t hdrawal or withholding is not in accord with the criteria set forth
in this section.



7. Provider's obligations. (a) A health care provider shall conply
with the health care decisions nade by a guardian in good faith pursuant
to this section, to the sane extent as if such decisions had been nade
by the person who is intellectually disabled, if such person had
capacity.

(b) Notwi t hstandi ng paragraph (a) of this subdivision, nothing in this
section shall be construed to require a private hospital to honor a
guardi an's health care decision that the hospital would not honor if the
deci si on had been nmade by the person who is intellectually disabled, if
such person had capacity, because the decision is contrary to a formally
adopted witten policy of the hospital expressly based on religious
beliefs or sincerely held noral convictions central to the hospital's
operating principles, and the hospital would be permtted by law to
refuse to honor the decision if made by such person, provided:

(i) the hospital has informed the guardian of such policy prior to or
upon adm ssion, if reasonably possible; and

(ii) the person who is intellectually disabled is transferred pronptly
to anot her hospital that is reasonably accessi bl e under the
circunstances and is willing to honor the guardian's decision. |If the
guardian is unable or unwilling to arrange such a transfer, the
hospital's refusal to honor the decision of the guardi an shal
constitute an objection pursuant to subdivision five of this section.

(c) Notwi thstandi ng paragraph (a) of this subdivision, nothing in this
section shall be construed to require an individual health care provider
to honor a guardian's health care decision that the individual would not
honor if the decision had been nade by the person who is intellectually
di sabled, if such person had capacity, because the decision is contrary
to the individual's religious beliefs or sincerely held noral
convictions, provided the individual health care provider pronptly
informs the guardian and the facility, if any, of his or her refusal to
honor the guardian's decision. In such event, the facility shal
pronptly transfer responsibility for the person who is intellectually
di sabl ed to another individual health care provider willing to honor the
guardi an's deci sion. The individual health care provider shall cooperate
in facilitating such transfer of the patient.

(d) Notwithstanding the provisions of any other paragraph of this
subdivision, if a guardian directs the provision of |ife-sustaining



treatment, the denial of which in reasonabl e nmedical judgnent woul d be
likely to result in the death of the person who is intellectually
di sabl ed, a hospital or individual health care provider that does not
wi sh to provide such treatnent shall nonethel ess conply with the
guardi an' s deci sion pending either transfer of the person who is
intellectually disabled to a willing hospital or individual health care
provider, or judicial review

(e) Nothing in this section shall affect or dimnish the authority of
a surrogate decision-naking panel to render decisions regardi ng major
medi cal treatnent pursuant to article eighty of the nmental hygi ene | aw.

8. Immunity. (a) Provider inmmunity. No health care provider or
enpl oyee thereof shall be subjected to crimnal or civil liability, or
be deenmed to have engaged i n unprofessional conduct, for honoring
reasonably and in good faith a health care decision by a guardian, or
for other actions taken reasonably and in good faith pursuant to this
secti on.

(b) Guardian immunity. No guardi an shall be subjected to crimnal or
civil liability for making a health care decision reasonably and in good
faith pursuant to this section

§ 1751. Petition for appointnment; by whom nmade

A petition for the appointnent of a guardian of the person or
property, or both, of a person who is intellectually disabled or a
person who is devel opnentally di sabled may be nade by a parent, any
i nterested person ei ghteen years of age or ol der on behalf of the person
who is intellectually disabled or a person who is devel opnental |y
di sabl ed i ncluding a corporation authorized to serve as a guardi an as
provided for by this article, or by the person who is intellectually
di sabl ed or a person who is devel opnental |y di sabl ed when such person is
ei ghteen years of age or ol der.

§ 1752. Petition for appointnent; contents



The petition for the appoi ntnent of a guardian shall be filed with the
court on forns to be prescribed by the state chief adm nistrator of the
courts. Such petition for a guardian of a person who is intellectually
di sabl ed or a person who is devel opnental |y disabl ed shall include, but
not be limted to, the follow ng informtion:

1. the full nane, date of birth and residence of the person who is
intellectually disabled or a person who is devel opnental |y di sabl ed;

2. the nane, age, address and relationship or interest of the
petitioner to the person who is intellectually disabled or a person who
i s devel opnental |y di sabl ed;

3. the names of the parents, children, adult siblings if eighteen
years of age or older, the spouse and prinmary care physician if other
than a physician having submtted a certification with the petition, if
any, of the person who is intellectually disabled or a person who is
devel opnmental | y di sabl ed and whet her or not they are living, and if
living, their addresses and the nanes and addresses of the nearest
distributees of full age who are domiciliaries, if both parents are
dead;

4. the nanme and address of the person with whomthe person who is
intellectually disabled or a person who is devel opnental |y di sabl ed
resides if other than the parents or spouse;

5. the name, age, address, education and other qualifications, and
consent of the proposed guardi an, standby and alternate guardi an, if
ot her than the parent, spouse, adult child if eighteen years of age or
ol der or adult sibling if eighteen years of age or older, and if such
parent, spouse or adult child be living, why any of them should not be
appoi nt ed guardi an;

6. the estimated value of real and personal property and the annual
i ncone therefromand any ot her incone including governnental
entitlements to which the person who is intellectually disabled or
person who is developnentally disabled is entitled; and



7. any circunstances which the court should consider in determning
whether it is in the best interests of the person who is intellectually
di sabl ed or person who is devel opnentally disabled to not be present at
the hearing if conduct ed.

8§ 1753. Persons to be served

1. Upon presentation of the petition, process shall issue to:

(a) the parent or parents, adult children, if the petitioner is other
than a parent, adult siblings, if the petitioner is other than a parent,
and if the person who is intellectually disabled or person who is
devel opnmental ly disabled is married, to the spouse, if their residences
are known;

(b) the person having care and custody of the person who is
intellectually disabled or person who is devel opnental |y di sabl ed, or
wi t h whom such person resides if other than the parents or spouse; and

(c) the person who is intellectually disabled or person who is
devel opnental |y disabled if fourteen years of age or ol der for whom an
application has been nade in such person's behalf.

2. Upon presentation of the petition, notice of such petition shall be
served by certified mail to:

(a) the adult siblings if the petitioner is a parent, and adult
children if the petitioner is a parent;

(b) the nental hygiene |egal service in the judicial departnment where
the facility, as defined in subdivision (a) of section 47.01 of the
mental hygiene law, is located if the person who is intellectually
di sabl ed or person who is devel opnentally disabled resides in such a
facility;

(c) in all cases, to the director in charge of a facility |icensed or
operated by an agency of the state of New York, if the person who is
intellectually disabled or person who is devel opnental |y di sabl ed
resides in such facility;

(d) one other person if designated in witing by the person who is
intellectually disabled or person who is devel opnental |y di sabl ed; and



(e) such other persons as the court may deem proper.

3. No process or notice shall be necessary to a parent, adult child,
adult sibling, or spouse of the person who is intellectually disabled or
person who is devel opnental |y di sabl ed who has been declared by a court
as being inconpetent. In addition, no process or notice shall be
necessary to a spouse who is divorced fromthe person who is
intellectually disabled or person who is devel opnental |y di sabl ed, and
to a parent, adult child, adult sibling when it shall appear to the
satisfaction of the court that such person or persons have abandoned t he
person who is intellectually disabled or person who is devel opnental |y
di sabl ed.

§ 1754. Hearing and tri al

1. Upon a petition for the appointnment of a guardian of a person who
is intellectually disabled or person who is devel opnental |y di sabl ed
ei ghteen years of age or older, the court shall conduct a hearing at
whi ch such person shall have the right to jury trial. The right to a
jury trial shall be deenmed waived by failure to nake a denand therefor
The court may in its discretion dispense with a hearing for the
appoi ntment of a guardian, and may in its discretion appoint a guardi an
ad litem or the nental hygiene |egal service if such personis a
resident of a nental hygiene facility as defined in subdivision (a) of
section 47.01 of the nental hygiene law, to recomrend whet her the
appoi ntment of a guardian as proposed in the application is in the best
i nterest of the person who is intellectually disabled or person who is
devel opnent al | y di sabl ed, provided however, that such application has
been made by:

(a) both parents or the survivor; or

(b) one parent and the consent of the other parent; or

(c) any interested party and the consent of each parent.

2. Wen it shall appear to the satisfaction of the court that a parent
or parents not joining in or consenting to the application have
abandoned the person who is intellectually disabled or person who is



devel opnmental Iy di sabled or are not otherwi se required to receive
notice, the court may di spense with such parent's consent in determ ning
the need to conduct a hearing for a person under the age of eighteen.
However, if the consent of both parents or the surviving parent is

di spensed with by the court, a hearing shall be held on the application.

3. If a hearing is conducted, the person who is intellectually
di sabl ed or person who is devel opnmentally di sabl ed shall be present
unless it shall appear to the satisfaction of the court on the
certification of the certifying physician that the person who is
intellectually disabled or person who is devel opnentally disabled is
medi cal |y i ncapabl e of being present to the extent that attendance is
likely to result in physical harmto such person who is intellectually
di sabl ed or person who is devel opnental ly di sabl ed, or under such ot her
ci rcunstances which the court finds would not be in the best interest of
the person who is intellectually disabled or person who is
devel opnent al | y di sabl ed.

4. If either a hearing is dispensed with pursuant to subdivi sions one
and two of this section or the person who is intellectually disabled or
person who is developnentally disabled is not present at the hearing
pursuant to subdivision three of this section, the court nay appoint a
guardian ad litemif no nental hygiene |egal service attorney is
authorized to act on behalf of the person who is intellectually disabled
or person who is devel opnentally disabled. The guardian ad litem or
mental hygi ene | egal service attorney, if appointed, shall personally
interview the person who is intellectually disabled or person who is
devel opnmental Iy di sabl ed and shall submt a witten report to the court.

5. If, upon conclusion of such hearing or jury trial or if none be
hel d upon the application, the court is satisfied that the best
interests of the person who is intellectually disabled or person who is
devel opnmental |y disabled will be pronoted by the appoi ntnent of a
guardi an of the person or property, or both, it shall nake a decree
nam ng such person or persons to serve as such guardi ans.



8§ 1755. Mbodification order

Any person who is intellectually disabled or person who is
devel opnental | y di sabl ed ei ghteen years of age or ol der, or any person
on behalf of any person who is intellectually disabled or person who is
devel opnent al di sabl ed for whom a guardi an has been appoi nted, may apply
to the court having jurisdiction over the guardi anshi p order requesting
nodi fication of such order in order to protect the person who is
intellectually disabled s, or person who is devel opnentally disabled' s
financial situation and/or his or her personal interests. The court may,
upon recei pt of any such request to nodify the guardi anship order,
appoint a guardian ad litem The court shall so nodify the guardianship
order if inits judgnment the interests of the guardian are adverse to
t hose of the person who is intellectually disabled or person who is
devel opnmental |y disabled or if the interests of justice will be best
served including, but not limted to, facts showi ng the necessity for
protecting the personal and/or financial interests of the person who is
intellectually disabled or person who is devel opnental |y di sabl ed.

§ 1756. Limted guardian of the property

When it shall appear to the satisfaction of the court that such person
who is intellectually disabled or person who is devel opnental |y di sabl ed
for whom an application for guardianship is made is eighteen years of
age or older and is wholly or substantially self-supporting by neans of
his or her wages or earnings fromenploynent, the court is authorized
and enpowered to appoint a limted guardian of the property of such
person who is intellectually disabled or person who is devel opnental |y
di sabl ed who shall receive, manage, disburse and account for only such
property of said person who is intellectually disabled or person who is
devel opnmental |y di sabl ed as shall be received fromother than the wages
or earnings of said person.

The person who is intellectually disabled or person who is
devel opnental |y disabled for whoma |imted guardian of the property has
been appoi nted shall have the right to receive and expend any and al



wages or other earnings of his or her enploynent and shall have the
power to contract or legally bind hinmself or herself for such sum of
noney not exceedi ng one nonth's wages or earnings from such enpl oynent
or three hundred dollars, whichever is greater, or as otherw se

aut hori zed by the court.

§ 1757. Standby guardian of a person who is intellectually disabled or
person who is devel opnental |y disabl ed

1. Upon application, a standby guardian of the person or property or
both of a person who is intellectually disabled or person who is
devel opnental |y di sabl ed nay be appointed by the court. The court may
al so, upon application, appoint an alternate and/ or successive
alternates to such standby guardian, to act if such standby guardi an
shall die, or becone incapacitated, or shall renounce. Such appoi ntnents
by the court shall be nade in accordance with the provisions of this
article.

2. Such standby guardian, or alternate in the event of such standby
guardi an's death, incapacity or renunciation, shall wthout further
proceedi ngs be enpowered to assune the duties of his or her office
i medi at el y upon death, renunciation or adjudication of inconpetency of
t he guardi an or standby guardi an appoi nted pursuant to this article,
subject only to confirmation of his or her appointnment by the court
Wit hin one hundred ei ghty days foll owi ng assunption of his or her duties
of such office. Before confirm ng the appoi ntnent of the standby
guardi an or alternate guardian, the court may conduct a hearing pursuant
to section seventeen hundred fifty-four of this article upon petition by
anyone on behalf of the person who is intellectually disabled or person
who is devel opnental ly disabled or the person who is intellectually
di sabl ed or person who is devel opnentally disabled if such person is
ei ghteen years of age or older, or upon its discretion.

3. Failure of a standby or alternate standby guardian to assune the
duties of guardian, seek court confirmation or to renounce the
guardi anship within sixty days of witten notice by certified mail or



personal delivery given by or on behalf of the person who is
intellectually disabled or person who is devel opnental |y di sabled of a
prior guardian's inability to serve and the standby or alternate standby
guardian's duty to serve, seek court confirmation or renounce such role
shall allow the court to:

(a) deemthe failure an inplied renunciation of guardi anship, and

(b) authorize, notwithstanding the time period provided for in
subdi vision two of this section to seek court confirmation, any
remai ni ng standby or alternate standby guardian to serve in such
capacity provided (i) an application for confirmation and appropriate
notices pursuant to subdivision one of section seventeen hundred
fifty-three of this article are filed, or (ii) an application for
nodi fication of the guardi anship order pursuant to section seventeen
hundred fifty-five of this article is filed.

§ 1758. Court jurisdiction

1. The jurisdiction of the court to hear proceedings pursuant to this
article shall be subject to article eighty-three of the nental hygi ene
| aw.

2. After the appointnent of a guardi an, standby guardian or alternate
guardi ans, the court shall have and retain general jurisdiction over the
person who is intellectually disabled or person who is devel opnental |y
di sabl ed for whom such guardi an shall have been appointed, to take of
its own notion or to entertain and adjudi cate such steps and proceedi ngs
relating to such guardi an, standby, or alternate guardi anship as may be
deened necessary or proper for the welfare of such person who is
intellectually disabled or person who is devel opnental |y di sabl ed.

8§ 1759. Duration of guardianship

1. Such guardianship shall not term nate at the age of nmajority or
marri age of such person who is intellectually disabled or person who is
devel opnmental |y di sabl ed but shall continue during the life of such



person, or until term nated by the court.

2. A person eighteen years or older for whom such a guardi an has been
previ ously appoi nted or anyone, including the guardi an, on behalf of a
person who is intellectually disabled or person who is devel opnental |y
di sabl ed for whom a guardi an has been appoi nted may petition the court
whi ch nmade such appointnment or the court in his or her county of
resi dence to have the guardi an di scharged and a successor appoi nted, or
to have the guardian of the property designated as a |limted guardi an of
the property, or to have the guardi anship order nodified, dissolved or
ot herwi se anended. Upon such a petition for review, the court shal
conduct a hearing pursuant to section seventeen hundred fifty-four of
this article.

3. Upon marriage of such person who is intellectually disabled or
person who is devel opnental ly di sabled for whom such a guardi an has been
appoi nted, the court shall, upon request of the person who is
intellectually disabled or person who is devel opnental |y di sabl ed,
spouse, or any other person acting on behalf of the person who is
intellectually disabled or person who is devel opnental |y di sabl ed,
review the need, if any, to nodify, dissolve or otherw se anmend the
guar di anshi p order including, but not limted to, the appointnment of the
spouse as standby guardian. The court, in its discretion, nay conduct
such revi ew pursuant to section seventeen hundred fifty-four of this
article.

8§ 1760. Corporate guardi anship

No corporation nmay be appoi nted guardi an of the person under the
provisions of this article, except that a non-profit corporation
organi zed and existing under the |laws of the state of New York and
havi ng the corporate power to act as guardian of a person who is
intellectually disabled or person who is devel opnental |y di sabl ed nay be
appoi nted as the guardi an of the person only of such person who is
intellectually disabled or person who is devel opnental |y di sabl ed.



8§ 1761. Application of other provisions

To the extent that the context thereof shall admt, the provisions of
article seventeen of this act shall apply to all proceedi ngs under this
article with the sane force and effect as if an "infant", as therein
referred to, were a "person who is intellectually disabled" or "person
who is devel opnental ly di sabl ed" as herein defined, and a "guardi an" as
therein referred to were a "guardian of the person who is intellectually
di sabl ed" or a "guardian of a person who is devel opnental ly di sabl ed" as
herei n provided for.

ARTI CLE 18
CLAI M5; PAYMENT OF DEBTS AND FUNERAL EXPENSES
Secti on

1802. Effect of failure to present claim

1803. Form and verification of clains; service of notice.

1804. Contingent or unliquidated clains; retention of assets for
estate taxes.

1805. Determi nation of issues arising between representative and the
estate; suspension of statute of I|imtations in certain
cases.

1806. Al |l owance or rejection of clains.

1807. Effect of allowance of claimby fiduciary.

1808. Effect of rejection of claimby fiduciary.

1809. Proceeding to determine validity and enforceability of clains.

1810. Claimant's right to action at law or in equity.

1811. Paynent of debts and funeral expenses.

1812. Leave to issue execution against decedent's real property.

1813. Disputed or unsettled debt or claim nay be conprom sed,
conmpounded or sold; conpromse of infant's claimor action in
suprene court.

1814. Application.

§ 1802. Effect of failure to present claim



If any claimis not presented within 7 nonths fromthe date of issue
of letters, the fiduciary shall not be chargeable for any assets or
noneys that he nmay have paid in good faith in satisfaction of any | awf ul
clainms or of any legacies or distributions to the | egatees or
di stributees of the decedent before such claimwas presented. Such 7
nont h period shall begin on the date letters were first issued to any
fiduciary, including a tenporary adm nistrator or a prelimnary
executor, and shall not be interrupted by any subsequent issue of
|l etters, except that the tinme during which there is no fiduciary in
of fice shall not be counted as part of such period.

8§ 1803. Formand verification of clains; service of notice

1. Every claimagainst the estate of a decedent other than clains for
expenses of administration and clains of the United States or the state
of New York nust be in witing, contain a statenent of the facts upon
which it is based and the anmount thereof. In addition the fiduciary may
require the claimnt to present proof by affidavit that the anmount of
the claimis justly due, that all paynents thereon, if any, have been
credited, that the claimant knows of no offsets and no evi dence of
i ndebt edness and hol ds no security, except as specifically described in
the affidavit.

2. The notice of claimrequired by this section shall be presented by
delivering a copy thereof to a fiduciary personally or by certified mai
return recei pt requested addressed to the fiduciary at the place of
residence stated in the designation required by 708 or upon the clerk of
the court pursuant to the designation required under 708 whenever the
fiduciary cannot be found or served within the state after due
di li gence.

3. No clainmant shall be entitled to enforce paynent of a claimin any
proceeding in the court unless the claimbe presented in accordance with
the provisions of this section or unless it shall be based upon a decree
or order of the court or a valid judgnment rendered by a court of



conpetent jurisdiction.

§ 1804. Contingent or unliquidated clains; retention of assets for
estate taxes

1. Whenever at the death of any person there shall be a contingent or
unl i qui dated cl ai m agai nst the decedent's estate or an outstandi ng bond,
recogni zance or undertaki ng upon which the decedent was principal,
surety, or indemitor and on which at the time of the decedent's death
the liability is still contingent or unliquidated, a claimnt or a
surety shall have the right to file with the fiduciary an affidavit
showi ng the facts upon which the contingent or unliquidated liability is
based and the probabl e anbunt thereof, and there shall be no
distribution w thout reservation of such estate assets as the court, by
a special proceeding or upon the final accounting, shall determ ne to be
adequate to pay the contingent or unliquidated claimwhen the anount
t hereof shall becone due and payable. In fixing the amount to be
reserved for paynent of the claimthe court nay determ ne the val ue of
any security or collateral to which the creditor nmay resort for paynent
of the debt and nay thereafter direct the reservation if necessary of
sufficient estate assets to make up the difference between the val ue of
such security or collateral and the anmount necessary to pay the
contingent or unliquidated claim

2. If before a final judicial accounting and decree the contingent or
unliquidated claimor liability shall have becone fixed and |i qui dated,
t hen evi dence thereof shall be filed with the fiduciary in accordance
with the provisions of 1803. |If the contingent or unliquidated claim
has not becone so fixed and |iquidated the decree on a final accounting
shall direct that the assets found sufficient to satisfy the claimor
the proportion to which it is entitled be retained in the hands of the
accounting party for such period or periods as the court may deem proper
for the purpose of being applied to the paynent of the clai mwhen fixed
and liquidated and that so nuch of the assets as are not needed for that
pur pose be afterwards distributed according to | aw.



3. Wiere the state estate tax is or nay be due and the anount thereof
has not been finally determ ned or such tax cannot for any reason be
paid at the tinme of final judicial accounting and decree thereon, the
decree on a final accounting shall direct that assets found sufficient
to satisfy the tax or possible tax be retained in the hands of the
accounting party for such period as the court may deem proper for the
pur pose of being applied to the paynent of the tax. In that event the
commi ssi oner of taxation and finance shall be anong those served upon
the final accounting. Such portion of the assets as are not needed for
t hat purpose shall be distributed according to | aw.

8§ 1805. Determ nation of issues arising between representative and the
estate; suspension of statute of limtations in certain cases

1. A fiduciary shall not pay out of the property of the decedent any
debt alleged to be owing to himby the decedent until proved and al |l owed
by the court in the proceeding for the judicial settlenment of his
account. \Were a contest arises between the accounting party and any of
the other parties respecting property alleged to belong to the estate
whi ch the accounting party clainms individually or respecting a debt
all eged to be due by the accounting party to the decedent or by the
decedent to the accounting party, the contest nust be tried and
determ ned in the same nanner as any other issue arising in the court.

2. Notwithstanding the provisions of the precedi ng subdivision a
fiduciary at any tine may present a petition for perm ssion to pay a
debt alleged to be owing to himby the decedent. The court may
aut hori ze such paynent by ex parte order upon such protection to the
estate as it deens proper or may require notice of the application to be
given to such persons and in such nanner as it directs.

3. Fromthe death of the decedent until the first judicial settlenent
of the account of the fiduciary, the running of the statute of
limtations against a debt owing to himfromthe decedent or any other
cause of action in his favor against the decedent is suspended, unless
the fiduciary was appointed on the revocation of forner letters issued



to anot her person, in which case the running of the statute is so
suspended fromthe issuance of letters to himuntil the first judicial
settlenment of his account. After the first judicial settlenent of the
account of a fiduciary the statute of Iimtations begins to run again
agai nst a debt due to himfromthe decedent or any other cause of action
in his favor against the decedent.

§ 1806. Allowance or rejection of clains

1. Every fiduciary shall pronptly give notice in witing to the
clai mant of the all owance of the claimor of its rejection or of the
rejection of sone part thereof which he specifies.

2. Anoticerejecting a claimin whole or in part shall state the
reasons therefor.

3. If the fiduciary shall fail to allowthe claimw thin 90 days from
the date that it has been presented to him the claimshall be deened to
have been rejected.

4. |If a claimhas been allowed pursuant to the terns of this section,
process may issue to the fiduciary requiring the fiduciary to show cause
why the petitioner's claimshould not be paid. The court may dism ss the
petition or direct paynent or satisfaction of the claimin whole or in
part and nmay require a refundi ng bond.

§ 1807. Effect of allowance of claimby fiduciary

1. Whenever a fiduciary shall allow a claimother than the fiduciary's
own the validity of the claimshall thereby be established, but if it
shal | appear that the claimwas inproperly allowed or was fraudulently
or negligently paid, any party adversely affected thereby nay file
objections thereto in any proceeding for the judicial settlenent of the
account of the fiduciary. A copy of the objections shall be served upon
all parties who have appeared and if the clainmant has not appeared a



copy shall be served upon the clainmant personally or by mail. [If the
court sustains the objections the claimshall thereupon be dismssed if
it has not been paid. |If it has been paid, in whole or in part, and an
anended petition or objections request a direction that the clai mant
repay to the fiduciary of the estate any anount of the estate assets
determ ned on the settlenment of the account to have been paid to a
claimant as a result of fraud, negligence or collusion and if a

suppl emental citation to this effect was i ssued and served upon the
claimant, then the court, is authorized in the accounting decree to

di rect repaynent by the creditor of the excess to the fiduciary of the
estate and may, in addition, inpose a surcharge against the fiduciary or
otherwi se as justice shall require. If there is no anended petition or
answer requesting a direction that the clai nant repay the anmount of
estate assets determ ned to have been paid as a result of fraud,
negl i gence or collusion then a surcharge shall be inposed agai nst the
fiduciary in the anmount the estate has been damaged by such fraud,
negl i gence or col | usion.

2. In such accounting proceeding a party adversely affected may show
that a judgnment on a claimagainst a fiduciary was obtained by fraud,
negl i gence or collusion. |If the court deternmi nes that the judgnment was

so obtai ned, a surcharge shall be inposed against the fiduciary in the
anount the estate has been damaged by such fraud, negligence or
col | usi on.

§ 1808. Effect of rejection of claimby fiduciary

1. Except as otherw se provided in 1810, whenever a fiduciary rejects
a claimin whole or in part all issues relating to the validity and
enforceability of the claimshall be tried and determ ned upon the

judicial settlenment of his account.

2. The account of the fiduciary shall list all clains rejected by him
in whole or in part and the reason for their rejection.

3. Service of the notice required by 1806 shall be conpleted prior to



the filing of any account reporting a rejected claim

4. Any cl ai mant adversely affected may within 8 days fromthe return
of process serve and file objections to the account together with a copy
of his notice of claimand any supporting affidavit filed with the
fiduciary. If the fiduciary shall raise any affirmative defense to the
claimthat is not set forth in his account, he shall within 5 days from
t he service upon himof a copy of the objections serve and file a reply
to the objections setting forth the affirnmative defense. Any person
whose interests in the estate nay be adversely affected by the all owance
of the claimmay within 8 days fromthe filing of objections by a
claimant serve and file a reply to the objections setting forth any
defense to the claimnot set forth in the account.

5. Where one whose claimhas been rejected by the fiduciary has
petitioned for a compul sory judicial settlenment of his account the
fiduciary may in his answer to the petition show the condition of the
estate and all facts relating to the rejection of the claimand pray for
a judicial determnation of the validity and enforceability of the claim
as a prelimnary step in the accounting proceedi ng. The court may
t hereupon determine the claimand all issues relating thereto and nake
such direction for its paynent as justice shall require.

6. Wth respect to any limtation of time within which an action or
proceedi ng nay be brought and with respect to exam nations before trial,
bills of particulars and disclosure generally, the presentation of a
claimas provided in 1803 shall be deened the institution of a speci al
proceedi ng for the collection of the claim

§ 1809. Proceeding to determine validity and enforceability of clains

1. Whenever a fiduciary has knowl edge or notice that a claimmay be
asserted and no witten notice of claimhas been presented to himor if
a fiduciary has reason to question the validity of any claim whether
such notice has been presented to himor not, and no action or
proceeding to enforce the claimhas been instituted, the fiduciary my



present a petition to the court showing the facts and praying that the
cl ai mant or possible clainmant be required to show cause why his claim

i f any, should not be disallowed. Simlarly, any clainmant whose claimis
made in conpliance with 1803, and whose claimhas not been allowed in
whol e pursuant to 1806 may petition the court showi ng the facts and
praying that the fiduciary be required to show cause why the cl aim
shoul d not be al |l owed.

2. If the petition be entertained process shall issue to the clai mant
or possible claimant or fiduciary, as the case nay be, and, whenever the
clai msought is in excess of ten thousand dollars or constitutes
twenty-five percent or nore of the estimted gross probate estate,
whi chever is the | esser, to any person whose rights or interests will be
affected by all owance of the claimand the person cited nay within 8
days fromthe return day, serve and file an answer. The answer, if
filed by the clainmant, shall be acconpanied by a copy of any notice of
claim supporting affidavit or other evidence of the claim if any,
filed with the fiduciary. If the fiduciary deens it necessary he nay,
within 5 days fromthe service upon himof a copy of the answer, serve
and file a reply thereto. The clainmant may also file a reply to an
answer served by the fiduciary.

3. The court nay deternmine the claimand all issues relating thereto
as a prelimnary step in the accounting proceedi ng and make such
direction as justice shall require.

§ 1810. Caimant's right to action at law or in equity

Nothing in this article shall prevent a clainmant from comenci ng an
action on his claimat law or in equity, provided that where a claimhas
been presented and rejected or deened rejected pursuant to 1806 i n whole
or in part the action nust be conmenced within 60 days after such
rejection. Failure to bring such action within 60 days shall not,
however, be deened a waiver of claimant's right to a jury trial.



§ 1811. Paynent of debts and funeral expenses

1. The reasonabl e funeral expenses of the decedent subject to the
paynment of expenses of adm nistration shall be preferred to all debts
and cl ai ns against his estate and shall be paid out of the first noneys
recei ved by his fiduciary.

2. Every fiduciary nust proceed with diligence to pay the debts of the
decedent according to the foll ow ng order:

(a) Debts entitled to a preference under the laws of the United States
and the state of New York.

(b) Taxes assessed on property of the deceased previous to his death.
Any taxes so paid by a fiduciary on real property which descends to a
di stributee or passes to a devisee shall be a charge thereon for which
the beneficiary must reinburse the estate unless in the case of wills
the testator has indicated expressly or by necessary inplication that
such taxes be ot herw se paid.

(c) Judgnents docketed and decrees entered agai nst the decedent
according to the priority thereof respectively.

(d) Al recogni zances, bonds, sealed instrunents, notes, bills and
unl i qui dat ed denands and accounts.

3. Preference shall not be given in the paynent of a debt over other
debts of the sanme cl ass, except those specified in subparagraph (c) of
subdi vision 2. A debt due and payable shall not be entitled to a
preference over debts not due. The commencenent of a suit for the
recovery of a debt or the obtaining of a judgnment thereon agai nst the
fiduciary shall not entitle this debt to preference over others of the
sanme cl ass. Debts not due may be paid according to the class to which
t hey bel ong, after deducting a rebate of |egal interest on the sum paid
for the unexpired termof credit without interest. A debt or claim of
the fiduciary shall not have preference over others of the sane class,
except that if the claimof the fiduciary is secured by collateral the
fiduciary may apply to the court for |eave to surrender the coll ateral
and make paynent of the clai mupon such conditions as directed by the
court. Preference may be given to rents due or accruing on |eases held
by the decedent at the tinme of his death over other debts specified in



subdivision 2 (d) if it appears to the court's satisfaction that such
preference will benefit the estate of the decedent.

4. Dividends payable to secured creditors in insolvent estates shal
be conputed only upon the difference between the face anbunt of the
clai mw thout security and the value of the security itself as of a date
to be determned by the court for the fixation of the rights of
creditors, unless the creditor shall surrender his security to the
fiduciary, in which event the dividend upon such cl ai m when establ i shed
as valid shall be conmputed on the full face anobunt thereof.

§ 1812. Leave to issue execution against decedent's real property

For the purpose of procuring a decree granting |eave to issue
execution against a decedent's real property a judgnent creditor shal
present to the court a verified petition showing the facts and prayi ng
for such decree and that the person whose interest in the property wll
be affected by a sale by virtue of the execution and the fiduciary of
t he judgnent debtor may be required to show cause why it should not be
granted. Upon the presentation of the petition the court nust issue
process accordingly. The process nust be served either personally or in
such manner as directed by the court and upon the return thereof the
court may nake such decree as justice shall require.

§ 1813. Disputed or unsettled debt or claimnmay be conprom sed,
conpounded or sold; conprom se of infant's claimor action in
suprene court

1. Upon the application of a fiduciary or any person (other than a
clai mant) whose rights or interests will be affected by all owance of the
claim the court may for good cause shown either ex parte or upon notice
to such persons and in such manner as it directs authorize the
conprom si ng or conpoundi ng of any debt, claimor demand, due or to
becone due, which is necessary to be settled, adjusted or liquidated in
connection with the settlenent of an estate and the sale at public



auction on such notice as directed by the court of any uncoll ectible,
stale or doubtful debt or claimbelonging to the estate, but any party
interested in the final settlement who has not received notice may show
on the settlenent that the debt or claimwas fraudul ently conprom sed or
conpounded.

2. In addition to the foregoing powers, the surrogate of any county in
which there is no resident justice of the suprenme court qualified to act
and in which there is then no termof suprene court in session may act
pursuant to the provisions of the CPLR with respect to an application
for the approval of a settlenent of an infant's claimor of a cause of
action belonging to an infant, pending in the suprene court in that
county, to the sane extent and with the same power and jurisdiction as
t hough he were a justice of the suprene court.

§ 1814. Application

The provisions of this article are not applicable to trusts or the
adm ni stration thereof.

ARTI CLE 19
DI SPCSI TI ON OF REAL PROPERTY
Secti on
1901. Real property subject to disposition; "disposition" and
"fiduciary" defined.
1902. For what purposes real property is subject to disposition.
1903. Limtations.
1904. Petition and process.
1905. Wien disposition may be refused or del ayed.
1906. Trial and determ nation of debts, clains and expenses; statute
of limtations.
1907. Order determ ning disposition of real property.
1908. Order in which parcels shall be sold.
1909. Rights of the parties to be determ ned; unknowns.
1910. Bond of fiduciary.



1911. Order to be executed and report nmade.

1912. Effect of death of fiduciary.

1913. Concl usi veness of nortgage, |ease, conveyance or release
execut ed pursuant to order.

1914. Execution of the order; decree of judicial settlenent.

1915. All owance on bid to spouse, beneficiary or creditor purchasing.

1916. Provision for paynent of undeterm ned clains and debts not yet

due.
1917. Effect of conveyance of decedent's interest under contract.
1918. Ri ght of life tenant to be considered in disposition;

di stribution of noneys realized.

1919. Restitution from assets subsequently discovered.

1920. Disposition of surplus in action to enforce nortgage or other
l'i en.

1921. Conveyance of real property by fiduciary to vendee of contract
of sal e nade by decedent.

1922. Concl usive presunption after 10 years.

1923. Fiduciary of a decedent to notify |ocal assessor of disposition

§ 1901. Real property subject to disposition; "disposition" and
"fiduciary" defined

1. The court nmay authorize or direct the disposition of a decedent's
real property or any interest therein for any of the purposes set forth
in the succeeding section. The court nay entertain an application for
di sposition under this article even if the proposed disposition is or
appears to be authorized by the will or by a statute.

2. Disposition of the real property of a decedent within the meaning
of this article includes:

(a) Sale,

(b) Mortgage,

(c) Exchange,

(d) Lease,

(e) Confirmation of a prior |ease nade wi thout court approval,

(f) Release of the right to an award for the taking of real property



by em nent donmin, and

(g) Transfer to a spouse or other beneficiary in full or partial
satisfaction of the interest or share of such person in the decedent's
estate.

(h) Enter into possession of any real property, receive the rents
t hereof and apply them as directed by the court.

(i) I'n the event the estate of a decedent is the owner of an estate in
comon in real property, the executor or administrator may bring a
partition action or intervene in a pending partition action on behal f of
the estate, if, upon application duly made, the surrogate approves.

3. The term"fiduciary"” as used in this article does not include a
trustee, guardi an, donee of a power to nanage during mnority property
vested in an infant or a voluntary adm nistrator.

§ 1902. For what purposes real property is subject to disposition

The real property may be di sposed of for any or all of the follow ng
pur poses:

1. For the paynent of the expenses of adm nistration.

2. For the paynent of funeral expenses.

3. For the paynent of the debts of the decedent, including judgnent or
other liens, excepting nortgage |liens, existing thereon at the tine of
hi s deat h.

4. For the paynment of any transfer, estate or other death tax.

5. For the paynent of any debt or |egacy charged thereupon.

6. For the paynent and distribution of their respective shares to the
persons entitled thereto.

7. For any other purpose the court deens necessary.



§ 1903. Linmtations

1. Unless a proceeding under this article to satisfy a debt of the
decedent is brought within 18 nonths fromthe date when letters were
i ssued to the original fiduciary and unless such letters were granted
within 2 years after the date of the death of the decedent the title of
a purchaser or nortgagee fromthe distributee or devisee of the decedent
whi ch was acquired before the proceeding was instituted cannot be
affected in any way by the proceedi ng.

2. A proceeding under this article to satisfy any debt cannot be
mai nt ai ned when the real property is exenpt by law fromlevy and sal e by
virtue of an execution.

3. A proceeding under this article to satisfy a | egacy expressly or
i npliedly charged on the real property must be instituted within 10
years fromthe date of the death of the decedent.

§ 1904. Petition and process

1. A proceeding under this article nay be instituted by filing of a
verified petition by a fiduciary or any person interested. The petition
shall include facts showing the condition of the estate.

2. If the petition be entertained process shall issue to all persons
interested and also to the creditors if the court so directs.

3. Upon judicial settlenent of the accounts of a fiduciary any party
to the proceedi ng may show facts which nake a disposition of the real
property left by the decedent desirable. Wien such relief is sought upon
an accounting notice thereof shall be given in the process.

4. If any part of the reversion or renainder in the real property or
in proceeds of sale thereof is |imted in any contingency to the persons



who shall conpose a certain class upon the termi nation of any trust or
legal life estate, the process shall issue to and be served upon those
persons who would be entitled to the reversion, remai nder or proceeds if
t he event upon which the termination of the trust or legal |ife estate
depended had happened i nmedi ately before the applicati on was nade.

5. No person shall be entitled to process under this section solely by
reason of the fact that he has been or may be desi gnated as appoi ntee of
said property or proceeds or of any interest therein, under a power of
appoi nt ment or di sposition.

6. The disposition may be authorized whet her any persons who may
eventual |y becone entitled to the renmainders in the real property or to
the proceeds of the sale thereof are in being or not, and whether at the
time of the disposition the reversion is inthe |life tenant or in sone
ot her person.

7. The state of New York may be made a party in the same nmanner as a
private person where it appears that the property may have escheated or
where the state has a lien of record on the interest of any beneficiary.
The petition in that case shall show the nature of the interest of the
state and the reason or reasons for naking the state a party to the
proceedi ngs. Upon failure to state such facts, the proceeding shall be
di smissed as to the state.

8. The provisions of section three hundred fifteen shall apply to a
proceedi ng under this section.
8§ 1905. When disposition my be refused or del ayed

1. The court nmay deny the application upon such terns and conditions
as justice shall require.

2. If the disposition affects real property and it appears that the
net income thereof may be sufficient to nake the disposition unnecessary
within a reasonable tine, the court may postpone the application from



time to tinme and authorize the fiduciary to enter into possession of the
property, to receive the rents thereof and to apply the net rents as
directed by the court.

8§ 1906. Trial and determ nation of debts, clains and expenses; statute
of limtations

1. If any claim debt, demand, charge, or expense set forth in the
petition presented prior to an application for judicial settlenent, or
set forth in the account or presented on the judicial settlenment is
objected to by any party to the proceedi ng whose interest will be
affected by its all owance or disallowance the claim debt, demand,
charge or expense shall be determ ned, notw thstanding its adm ssion or
al | ownance by the fiduciary.

2. \Were a defense arises under the statute of limtations as to any
itemso admtted or allowed it shall be deemed to be rejected by the
fiduciary at the tine of the objection and the tinme between its
presentation or the conmencenent of an action where it was not presented
and the tine of such objection shall not be a part of the tine limted
in this act for comrencing an action thereon.

8§ 1907. Order determ ning disposition of real property

1. Upon the return of process the court shall inquire into the facts,
the val ue of the property and the best nanner and tine of disposition.

2. The court may direct the disposition of all or part of the real
property, describing it.

3. The order may determ ne whether the property shall be sold at
public or private sale and may fi x the manner, terns and conditions

t her eof .

4. \WWhere a contract for the disposition of the property acconpanies



the petition, the order may direct disposition in accordance with its
terms or any nodification thereof.

5. If the court finds that it is not necessary to dispose of the real
property or of any part thereof it nmay neverthel ess deternmne the rights
and interests of the parties and direct a conveyance to themin
confirmation of their title or transferring the property to themin ful
or partial satisfaction of their distributive share.

6. If the order is made in the course of an accounting proceeding, the
court shall adjourn a judicial settlenent to await the proceedi ngs taken
under the order.

§ 1908. Order in which parcels shall be sold

If the sale of real property is necessary for the purposes set forth
in 1902, subdivisions 1, 2, 3 or 4 and the decedent dies seized of nore
t han one distinct parcel, the follow ng rules nust be observed in
determ ning the order of sale:

1. Property of which the decedent died intestate shall be sold before
property which the decedent devi sed.

2. Property of which the decedent died intestate and whi ch has not
been conveyed by the distributees shall be sold before property which
has been conveyed by them

3. Property devised by the residuary clause in the will shall be sold
bef ore property which has been specifically devised.

4. \Wen two or nore parcels have been devised to the sanme person or
group of persons, parcels which have not been conveyed by the devisees
shall be sold before property which has been conveyed by them

5. When one parcel has been devised to one person or group and anot her
parcel has been devised to another person or group both parcels shall be



equal |y subject to sale notw thstanding that one parcel nay have been
conveyed.

§ 1909. R ghts of the parties to be determ ned; unknowns

1. Where an order is made directing the sale of the real property for
distribution or directing the transfer thereof to a spouse or
beneficiary the court nmay fix and determne the rights and interests of
the respective parties in the order, or may postpone the determ nation
until the final judicial settlenent of the accounts of the fiduciary.

2. If a party entitled to an estate or interest in the property is
made a party as a person unknown the court nust provide for the
protection of his rights, as far as may be, as if he were known and had
appear ed.

§ 1910. Bond of fiduciary

1. In any case where the court directs disposition of the property it
may direct the fiduciary to furnish such bond as it may require to
i nsure the execution of the order and the accounting by the fiduciary of
al |l noneys received.

2. The court may require a bond notw thstanding that the wl|
aut hori zed an executor to serve w thout bond.

3. The court may di spense with a bond or require a bond in a reduced
anount on condition that the proceeds of the disposition be deposited
with a specified bank or trust conpany, subject to the further order of
t he court.

§ 1911. Order to be executed and report nade

1. The fiduciary shall thereupon execute the order, subject to the



approval of the court, and nake a report of his proceedi ngs thereunder.

2. The court may confirmor reject the disposition, extend the order
to other parcels or require a re-execution of the order upon such terns
and on such conditions as it may direct and it nay relieve a purchaser
fromhis purchase or conpel specific perfornmance of the agreenent by
bot h the purchaser or the fiduciary in any case where such relief m ght
be granted by the suprene court, on such terns as justice shall require.

3. If the contract for the disposition of the property was annexed to
the petition and approved by the order, the fiduciary nay execute a deed
wi t hout further order and no confirmation of the sale is required.

4. No decree of distribution or paynent of the proceeds of the
di sposition shall be nade in a proceeding commenced within 3 nonths from
the grant of letters until the tinme for the presentation of clains as
fixed by a published notice has expired or 7 nonths have expired since
letters were issued to the original fiduciary and until all known
creditors and persons interested who are not parties to the proceeding
have been brought in or have appeared.

§ 1912. Effect of death of fiduciary

1. In the event of the death, renoval or disqualification of all of
the fiduciaries before the granting of an order directing disposition of
the real property their successor nust be substituted and the proceeding
shal |l continue by or against the successor.

2. In the event of such death, renpoval or disqualification after the
granting of the order but before the conpl ete execution thereof the
successor nust proceed without further order to conplete all unfinished
matters as were required of his predecessors.

3. The successor nust give such security for the performance of his
duties as the court may require.



4. 1If no successor is appointed the court may nmake an order
authorizing the fiduciary of the last surviving fiduciary, on giving
such security as the court nmay require, to continue the proceeding or to
conplete all unfinished matters as were required of the fiduciary.

8§ 1913. Concl usiveness of nortgage, |ease, conveyance or release
execut ed pursuant to order

The nortgage, | ease, conveyance or rel ease nade pursuant to an order
granted as provided in this article shall bind the remai nders and
reversions as well as the immediate or future or trust interests in the
real property and shall be valid and effectual against all persons under
disability, absentees, internees and persons not in being having estates
or interests vested or contingent for life or in trust or in reversion
or renmainder in said real property or in the proceeds of the sale
t hereof and against all other persons so interested or having such
estates or interests who shall by acknow edged instrunment consent to
such order or who have been made parties to such proceedi ngs or who are
not entitled to notice thereof as provided in this article.

8§ 1914. Execution of the order; decree of judicial settlenent

1. When the order has been fully executed the fiduciary shall file, on
or before the adjourned day of the judicial settlenent, a supplenental
account setting forth his proceedi ngs under the order, the anount of the
proceeds of the disposition and his expenses incurred thereunder.

2. The court shall thereupon continue and conplete the judicial
settl ement and make such disposition of the funds in the hands of the
fiduciary as justice shall require.

§ 1915. Allowance on bid to spouse, beneficiary or creditor purchasing

1. If upon a sale a spouse, beneficiary or creditor of the decedent



becones the purchaser of any of the decedent's real property the court

may, upon his application, direct the anmount of his el ective share,

| egacy, distributive share or claim as the case may be, to be all owed,
in the first instance, upon the purchase price and such purchaser shal

be required to pay only the balance at the tinme of the sale.

2. If the proceeds of the decedent's real property shall be
insufficient to satisfy the cost and expenses of adm nistration and the
debts and funeral expenses of the decedent, the purchasi ng spouse,
beneficiary or creditor shall be allowed and credited upon the judicial
settlenment of the accounts of the fiduciary only the anount he may be
entitled to receive upon his elective share, |egacy, distributive share
or claimand shall then pay the difference between the anount originally
all oned and anobunt he is entitled to receive.

3. If any purchaser has credit on his bid as above provided no deed
shall be delivered to himuntil the judicial settlenment of the accounts
of the fiduciary and not until he shall have paid the entire anpount
requi red under the provisions of this section.

8§ 1916. Provision for paynent of undeterm ned clains and debts not yet
due

If any clai mrenmains undeterm ned at the nmaking of the decree or any
debt is not yet due and the person holding it does not consent to its
present paynent, the decree shall direct that sufficient funds be
retained by the fiduciary to neet the clai mor demand when determ ned or
when payabl e and provide for the distribution of any surplus of the
anount so retained.

§ 1917. Effect of conveyance of decedent's interest under contract

1. A conveyance of the decedent's interest in all the real property

hel d by hi munder a contract for the purchase thereof operates as an
assignment of the contract to the purchaser and vests in him his



distributees and assigns, all the right, title and interest of all the
persons entitled at the tine of the sale in and to the decedent's
interest in the real property.

2. A conveyance of the decedent's interest in a part only of the real
property held under such a contract transfers to the purchaser, his
di stributees and assigns all the decedent's right, title and interest in
and to the part so sold.

3. Upon fully conplying with the contract the purchaser, his
di stributees or assigns has the sane right to enforce performance
thereof with respect to the part conveyed to himand the fiduciary or
hi s assi gnee has the sanme right to enforce performance with respect to
the residue as the decedent would have had if he were |iving.

4. Any title acquired by the fiduciary, or his assignee, with respect
to the part not sold nust be held in trust for the use of the persons
entitled to the decedent's interest, subject to the dower or curtesy, if
any, of the spouse.

§ 1918. Right of life tenant to be considered in disposition;
di stribution of noneys realized.

1. Were any party to the proceedi ng has an existing or inchoate
right of dower or curtesy or where any party to the proceedi ng has a
t endancy by dower or curtesy or an estate for life or for years in the
real property the court nust determ ne whether the interests of all the
parties will be better protected or a nore advantageous di sposition can
be made of the real property by including the disposition of such right
or interest and if the court shall so determ ne there may be included in
the order a direction that such right or interest be included in the
di sposition.

2. The provisions of lawin relation to the right of dower, curtesy
and estates for life, or for years or future or other interests in
actions for the partition of real estate, so far as the sane may be



applicable, shall govern and control the distribution of noneys realized
on such disposition which shall belong to the owner of such right of
dower or curtesy, or tenant for life, or for years or future or other

i nterests.

8§ 1919. Restitution from assets subsequently discovered

Where a decree has been nmade for the application of the proceeds of
real property as prescribed in this article and assets which should have
been applied thereto are afterward di scovered or for any other reason
noney or other personal property of the decedent, which should have been
applied thereto, afterward cones to the hands of the fiduciary, |egatee
or distributee, the devisee or other person aggrieved nay naintain a
proceeding in the court to procure reinbursenent therefrom

§ 1920. Disposition of surplus in action to enforce nortgage or other
lien

1. Were real property liable to be disposed of as prescribed in this
act is sold in an action or special proceeding, or otherwi se, to enforce
a nortgage or other lien thereon which accrued during the decedent's
lifetime the surplus noney nust be paid into the surrogate's court
having jurisdiction to issue letters upon the estate of the decedent, in
the foll owi ng cases:

(a) Were 18 nonths have not el apsed since the date when letters were
i ssued to the original fiduciary.

(b) Where a proceeding for the disposition of the real property of
t he decedent or for a judicial settlenent of the accounts of the
fiduciary has been commenced within 18 nonths fromthe date of the
i ssuance of such letters and is still pending.

(c) Were no such letters have been issued and 2 years have not
el apsed since the death of the decedent.

2. Money paid into the surrogate's court as herein provided, pursuant
to any direction of another court nmay be paid out to the fiduciary of



t he decedent, as directed by an order of the surrogate's court, to be
accounted for by himupon the judicial settlenent of his accounts or in
a special proceeding brought for that purpose in the surrogate's court
an order may be entered directing distribution to the persons entitled
thereto if 18 nonths have el apsed since letters were issued to the
original fiduciary upon the estate of the decedent or if no such letters
have been issued 2 years have el apsed since the death of the decedent.

§ 1921. Conveyance of real property by fiduciary to vendee of contract
of sal e nade by decedent

1. Were a decedent dies seized of real property after he has nmade a
contract for the conveyance thereof remaining unexecuted at his death
his fiduciary or successor may nake a deed reciting the contract and
conveying the real property.

2. The vendor's fiduciary, distributees, devisees or assigns nay file
a petition praying for the confirmation of the conveyance, or the
vendee, his fiduciary, distributees, devisees or assigns, for a decree
that it be made or delivered, or the vendor's fiduciary may pray for
like relief in a petition for the judicial settlenment of his account,
but no proceedi ng pursuant to this section shall be required in any case
for the sole purpose of perfecting title to real property and any such
conveyance heretofore made by a fiduciary of a decedent is ratified and
confi rned.

3. In a proceeding pursuant to this section the court shall have
jurisdiction to adjudicate the anount renai ning payabl e under the terns
of any such contract and the respective rights of the parties.

4. In any case process shall issue to all persons interested and the

court shall nake such decree or order as justice shall require.

§ 1922. Conclusive presunption after 10 years.



An action or proceeding to set aside any disposition of the real
property of a decedent pursuant to an order granted under this article
or under article 13 of the surrogate's court act by reason of |ack of
jurisdiction over any person interested in the estate or by reason of
any other defect in the procedure nust be brought within 10 years after
the date of the order or within 1 year after the effective date of this
article, whichever date is later. After the | apse of such period the
presunption that the order was regular in all respects and that the
court had jurisdiction of all persons interested in the estate becones
concl usi ve.

§ 1923. Fiduciary of a decedent to notify |ocal assessor of disposition

Whenever the fiduciary of a decedent or his successor shall direct, or
take part in or discover that his decedent's real property or any
interest therein has been transferred at or follow ng such decedent's
death, he shall forthwith investigate and di scover the nature of such
transfer and file a witten notice of such disposition or transfer with
the |l ocal assessing officer and the local tax office of the locality
wherein such property is located. Such notice shall contain the nane and
| ast known | egal address of the decedent, the |ocation and | egal
description of the property, if known, and the nanme and address of the
transferee.

ARTI CLE 20
PROCEEDI NG TO OPEN SAFE DEPCSI T BOX
Secti on
2001. Def i nition.
2003. Openi ng safe deposit box.

§ 2001. Definition

When used in this article the termfiduciary includes, where no
fiduciary has been appointed, any person in actual or constructive



possessi on of any property required to be included in the gross estate
or the New York gross estate of the decedent as determ ned under article
10-c or article 26 of the tax |aw.

§ 2003. Openi ng safe deposit box

1. Wien it appears to the court by petition that a person, firmor
corporation has in its possession or under its control papers of a
decedent of whose estate the court has jurisdiction or that the decedent
has | eased fromthem a safe deposit box and that such papers or safe
deposit box may contain a will of the decedent, a deed to a burial plot
in which the decedent is to be interred or a policy of insurance issued
in the nane of the decedent and payable to a designated beneficiary, it
may nmeke an order ex parte directing such person, firmor corporation to
permt a person naned in the order to exam ne the papers or safe deposit
box and to nake an inventory of the papers or of the contents of the
safe deposit box in the presence of an authorized enpl oyee or agent of
such person, firmor corporation, and if a paper purporting to be a w |
of the decedent, a deed to the burial plot or a policy of insurance be
found to deliver the will to the clerk of the court, personally or by
registered nail as directed by the court or the deed to the person
designated in the order or the policy of insurance to the beneficiary
naned therein. The clerk shall furnish a receipt upon delivery to him
of the will.

2. Notwi thstandi ng any provisions of subdivision one of this section,
a safe deposit conpany, trust conpany, bank, corporation, firmor other
person, having in its possession, or under its control one or nore safe
deposit boxes shall permt an individual or individuals each of whom
being a joint |lessee with the decedent of said safe deposit box or
boxes, or a deputy authorized by the decedent to have access to said
saf e deposit box or boxes, to exam ne and make copies of, in the
presence and under the supervision of an officer of the conpany, bank,
corporation or firm any paper or papers found in said safe deposit box
or boxes bearing upon the desire of the deceased as to the disposal of
his remains, or deed to a cenetery plot, or proof of nenbership in a



burial society. For purposes of this subdivision, the term"deputy"
shall nmean the person who had access to the decedent's safe deposit box
or boxes and to the contents thereof on the |ast day of decedent's life.
After copies have been nade of the paper or papers described in this
subdi vi sion, the original paper or papers shall be resealed in the safe
deposit box or boxes and such officer shall certify that such papers
have been resealed and file such certification with the surrogate's
court.

ARTI CLE 21
M SCELLANEQUS PROCEEDI NGS

Secti on

2101. Ceneral provisions.

2102. Proceedings for relief against a fiduciary.

2103. Proceeding by fiduciary to discover property withheld or obtain
i nf or mati on.

2104. Inquiry; trial and decree.

2105. Proceeding to conpel delivery of property by a fiduciary which is
cl ai med by anot her or others.

2106. Proceedi ng for conpronise of controversies between claimnts to
property or estates where interests of persons under disability
or not in being are affected.

2107. Court may direct as to value, manner and tine of sale of property
and give advice and direction in extraordinary circunstances.

2108. Proceeding by fiduciary for continuation of a business.

2109. Money paid into court and securities taken; how di sposed of.

2110. Conpensation of attorneys.

2111. Ex parte application for advance paynent of fees of an
attorney-fiduciary or guardian ad |item

2112. Conpensation of persons acting under powers of attorney or other
i nstrunent s.

2113. Proof or probate of heirship.

2114. Review of conpensation of corporate trustee.

2115. Review of costs of del egation by trustee.



§ 2101. Ceneral provisions

Unl ess ot herw se i ndi cat ed

1. Al proceedings under this article and all proceedings within the
jurisdiction of the court under 202

(a) May be commenced by a fiduciary, creditor or person interested.

(b) May be entertained by the court or may be reserved for
determ nation in an accounting or other proceeding or the court may
decline to entertain the proceeding. Al proceedings shall be deened
entertai ned unless rejected by the court in witing within 15 days of
subm ssi on

(c) Shall be commenced by petition, or any other pleading directed by
the court, stating the jurisdictional facts and the facts applicable to
the particular relief sought.

2. The jurisdiction of the court over the proceeding shall be deened
to continue until a decree or order therein is fully satisfied.

3. If the petition or other pleading is entertained service of process
shal |l be made upon all persons interested in the proceedi ng and upon
such other persons as directed by the court except that in any
proceedi ng agai nst a fiduciary under 2102 service shall be nmade only
upon the fiduciary unless the court otherw se directs.

4. In any such proceeding the court may grant appropriate relief,
grant or deny the relief in whole or in part upon such terns as it deens
proper and nake such decree or order as justice shall require and nay
require a refundi ng bond.
§ 2102. Proceedings for relief against a fiduciary

A proceeding may be comenced to require a fiduciary:

1. To supply information concerning the assets or affairs of an estate
relevant to the interest of the petitioner when the fiduciary has failed



after request nade upon himin witing therefor.

2. To set apart and turn over exenpt property to which a spouse or
child is entitled or if it has been lost, injured or disposed of to pay
t he val ue thereof or the anobunt of injury thereto.

3. After reservation for the paynent of the expenses of adm nistration
to pay the reasonabl e funeral expenses of a decedent if there are funds
avai l abl e for such paynent.

4. To pay a claimwhich has been allowed, to deliver a specific
bequest or property to a person entitled thereto or to pay a | egacy,
di stributive share, interest in a trust or a claimfor an adm nistration
expense, and when a trustee is unable to deliver personal property to
the person entitled, to pay the val ue thereof.

5. To pay in advance to any beneficiary of an estate all or part of
any beneficial interest to which he is entitled when the property of the
estate applicable to the paynent of debts, |egacies and expenses exceeds
by at | east one-third the amount of all known clains, |egacies having
priority and beneficial interests of the same class and the beneficiary
needs such paynment for his support or education or of his famly.

6. To conply with such directions as the court nay nake whenever two
or nore fiduciaries disagree with respect to any issue affecting the
estate.

8§ 2103. Proceeding by fiduciary to discover property withheld or obtain
i nformation

1. Afiduciary may present to the court which has jurisdiction over
the estate a petition showi ng on know edge or information and beli ef
that any property as defined in 103 or the proceeds or val ue thereof
whi ch shoul d be paid or delivered to himis

(a) in the possession or control of a person who withholds it from
hi m whet her possession or control was obtained prior to creation of the



estate or subsequent thereto or

(b) within the know edge or information of a person who refuses to
i npart know edge or information he nmay have concerning it or to disclose
any other fact which will aid the petitioner in nmaking discovery of the
property or

(c) he has reason to believe, in the possession or control of a person
descri bed in subparagraph (a) of this subdivision or within the
know edge or information of a person described in subparagraph (b) of
t hi s subdivision and praying that an inquiry be had respecting it and
that the respondent be ordered to attend and be exam ned accordi ngly and
to deliver the property if in his control

The petition may be acconpanied by an affidavit or other witten
evi dence to support it.

2. "Property" as used in this section shall include any and all
personal or real property in which decedent had any interest, including
choses in action, noney deposited and all property rights of the
deposi tor consequent on the deposit of noney by a decedent, grantor or
fiduciary or for his account with any authorized banking organi zation in
respect of which the depositary clainms no beneficial interest other than
its proper costs, fees or expenses.

3. If the court be satisfied there are reasonable grounds for the
exam nation it nust make an order accordingly. If the petition does not
pray for an inquiry or exam nation, the court nmay issue a citation to
the person alleged to be in possession or control of the property to
show cause why he shoul d not deliver such property or its proceeds or
val ue.

4. If it appear at any time that a person other than the respondent
clainms any interest in the property or the proceeds or val ue thereof the
court may issue a citation to such person to show cause why he shoul d
not deliver the property if in his control or the proceeds or val ue
t hereof and why the court should not determ ne ownership and right to
possessi on of such property.



5. Service of any order for attendance and exam nation of any person
nmust be made by delivery of a certified copy thereof to the person or
persons therein naned and the paynent or tender to each of the sum
required to be paid to a witness as a subpoena fee.

§ 2104. Inquiry; trial and decree

1. Upon the return of the order, whether or not the respondent
answers, the petitioner may examne himw th respect to the allegations
of the petition. If it appears thereon that an issue of title to any
property as defined in 103 or the proceeds or value thereof is raised,

i f he has not theretofore done so, the respondent shall be directed to
serve and file an answer accordingly, but the exam nation, if directed
by the court, shall continue. Wien an issue of title is raised that

i ssue shall be tried as a litigated issue.

2. Any claimof title to or the right to the possession of any
property of the decedent or the estate nmust be made by verified answer.

3. |If the possession of the property be denied, proof of that issue
may be presented by any party. The court nmay in an appropriate case
make an interimdecree directing the delivery of property not clained by
verified answer and continue the proceeding for determ nation of any
litigated issue.

4. |If it appears that the petitioner is entitled to the possession of
any property the decree shall direct delivery thereof to himor if the
property shall have been di sposed of or diverted the decree may direct
t he paynent of the proceeds or the value of the property or may inpress
a trust upon the proceeds or nmake any determ nation which the suprene
court mght decree in following trust property or funds.

5. If it be determned that the petitioner is not entitled to the
property or the proceeds or value thereof the court may determ ne the
respective interests of the other claimnts thereto.



6. |If during the proceeding, other than a trial of issues raised by
answer, a respondent is exam ned concerning any personal comrunication
or transaction between hinself and the decedent such exam nation shal
not be deened to be a waiver of the provisions of CPLR 4519.

8§ 2105. Proceeding to conpel delivery of property by a fiduciary which
is clained by another or others

1. A person having a claimto property as defined in 103 or the
proceeds thereof alleged to be in the possession of or under the control
of a fiduciary may present to the court which has jurisdiction over the
estate a petition showing the facts and praying that the fiduciary be
required to show cause why he should not be required to deliver the
property or the proceeds thereof.

2. Process shall issue accordingly to the fiduciary.

3. Upon return of process the court nust hear the proofs of the
parties, determne the issues, and if claimshall have been made to the
property or the proceeds thereof by a person or persons other than the
fiduciary, the court shall determ ne the respective interests of the
parties in the property or the proceeds or val ue thereof and nmake a
decree accordingly.

8§ 2106. Proceeding for conprom se of controversies between claimnts to
property or estates where interests of persons under
disability or not in being are affected

1. Where the interests of persons under disability or not in being are
or may be affected

(a) Afiduciary nay petition for authorization to conprom se any
controversy between different clainmants to the estate or property or
portions thereof under adm nistration in accordance with an agreenent to
which all parties in being claimng an interest in the estate affected
by the agreenent shall be parties in person or by guardian or conmttee.



(b) The proponent or any party to a probate proceeding nmay petition to
adj ust by conprom se any controversy existing or which may ari se between
t he persons claimng under any will alleged to have been made by the
decedent and any persons claimng as distributees of decedent or
claimng to be entitled to a right of election or claimng pursuant to
an agreenent with the decedent or otherw se, in accordance with an
agreenent to which all such persons as are interested shall be parties,
provi ded that persons naned as executors to whomletters have not issued
and persons whose interests are not affected by the proposed conprom se
are not required to be nade parties.

2. A person under disability or a person not in being who has a future
contingent interest is a necessary party and shall be represented by a
guardian ad litemunless in the case of a person under disability his
guardi an, conmittee or conservator shall appear in his behalf. The
guardi an, conmittee or conservator so appearing or the guardian ad |item
may execute in behalf of the person for whom he appears all proper
i nstrunments necessary to effect any conprom se approved by the court.

3. If by the terns of the conprom se noney or property is directed to
be held for the benefit of a person under disability or a person not in
being it may in a proper case be deposited in court subject to the order
of the court.

4. An agreenent of conprom se nade as herein provided if found by the
court to be just and reasonabl e shall be valid and bindi ng upon the
i nterests of persons under disability, persons not in being and al
parties to the agreenent.

5. An application for the approval of a conprom se hereunder nust be
made by verified petition or, if nade in a pending proceeding, by
verified suppl enental petition, which shall show the provisions of any
i nstruments or documents under which claimis nade to the property or
estate in controversy, all facts concerning the identity and cl ai ns of
the parties to the controversy, the possible contingent interests of
persons not in being and the necessity for the approval of the
conprom se.



6. The court may entertain the application prior to the execution of
t he proposed conproni se agreenent by all the parties required to execute
it and may permt its execution after the conmencenent of the proceedi ng
by any person interested.

7. The court shall inquire into the facts and make such order or
decree as justice shall require in any proceedi ng.

§ 2107. Court may direct as to value, manner and tine of sale of
property and give advice and direction in extraordinary
ci rcunst ances

1. Whenever the value of property of an estate is uncertain or
dependent upon the tine and manner of sale thereof a fiduciary may apply
by petition to the court for advice and direction as to the propriety,
price, manner and tine of sale thereof.

2. The court may entertain applications by a fiduciary to advi se and
direct in other extraordinary circunmstances such as conpl ex val uation
i ssues, or tax elections, or where there is conflict anong interested
parties, but need not entertain jurisdiction if to do so would be nerely
to substitute the court's judgnent for that of the fiduciary.

3. A substantial conpliance with the authorization so given shal
relieve the fiduciary fromany objection that the estate suffered a | oss
on account of the action taken under court advice and direction.

§ 2108. Proceeding by fiduciary for continuation of a business

A fiduciary may petition for the continuation of a business other than
a profession, of which decedent or the person whose estate is being
adm ni stered was sole owner and it is desired to continue it for the
best interests of the estate; provided, however, that a fiduciary nmay
petition for the continuation of a deceased dentist's practice for a



period not to exceed eight nonths, if such practice is continued by a
person |icensed to practice dentistry in this state. In such proceedi ng:

1. If the petition be entertained the court may nmake an internedi ate
order without notice authorizing continuance of the business pending the
return of process and final decree.

2. Any respondent may serve and file an answer within 8 days after
the return of process or such further tinme as the court directs. After
inquiring into the facts and hearing the parties, if the court is
satisfied the best interests of the estate require the continuation of
the business, it nmay nake a decree accordingly.

3. The decree may provide such restrictions, conditions or
requi renents and such incidental relief, including a direction or
perm ssion for incorporation of the business, as the court nay order.

4. \Wenever a fiduciary shall be authorized under this section to
continue a business in other than corporate formthe decree shal
provide for the extent of the liability of the assets of the business
and the assets of the estate apart fromthe assets of the business for
debts and other liabilities arising out of its continuance. The court
may nmake such directions in this regard as it deens advisable in the
ci rcunstances. The decree shall further provide for the period of tine
for continuance.

5. If under a decree granted under this section a fiduciary shal
continue and carry on a business other than in corporate form he shal
file a certificate of doing business under an assuned name pursuant to
t he provisions of section one hundred thirty of the general business
|l aw. The certificate shall include in addition to the other matters
required by that section a statenent showi ng the fiduciary capacity in
whi ch he is conducting and carrying on the business and the extent to
whi ch the debts and other liabilities incurred in the continuance are to
be chargeable to the assets of the estate as provided in the decree.
The fiduciary shall be relieved of personal liability if acting within
the authority granted and having filed the certificate above provided,



but shall be liable only in a fiduciary capacity. Any person having a
claim demand or cause of action arising out of or in connection with
t he conduct of the business after the filing of the certificate above
provi ded shall thereafter be limted in the paynent or satisfaction of
such claim demand or cause of action to such assets as are nade
avai l abl e for the paynent or satisfaction of debts and liabilities in
t he decree, provided, however, that nothing herein contained shal
relieve the fiduciary frompersonal liability for the consequences of
his own wongful act or negligence in the continuance of the business
and provided further that nothing herein contained shall render

i neffectual any provision in a will or other instrunent directing or
permtting the continuance of a busi ness.

6. Unless otherwi se provided in the decree all funds collected and
received in continuing and carrying on the business of a decedent shal
at all times be kept separate and apart fromthe funds in the hands of
the fiduciary form ng part of the general assets of the estate as a
whol e.

7. Notwithstanding the foregoing provisions, any creditor or person
interested nay at any tine apply to the court for an order requiring the
fiduciary to discontinue and wind up the business and the court may
t her eupon nake such order as to it appears for the best interests of the
estate, the creditors and all persons interested.

§ 2109. Money paid into court and securities taken; how di sposed of

The provisions of CPLR 2601 to 2608 inclusive shall be applicable to

property paid into court pursuant to an order or decree of this court.

§ 2110. Conpensation of attorneys

1. At any tinme during the admnistration of an estate and irrespective

of the pendency of a particular proceeding, the court is authorized to
fix and determ ne the conpensation of an attorney for services rendered



to a fiduciary or to a devisee, |egatee, distributee or any person
interested or of an attorney who has rendered | egal services in
connection with the performance of his duties as a fiduciary or in
proceedi ngs to conpel the delivery of papers or funds in the hands of an
attorney.

2. The proceeding shall be instituted by petition of a fiduciary of
the estate or a person interested or an attorney who has rendered
services. The court nmay direct paynent therefor fromthe estate
generally or fromthe funds in the hands of the fiduciary belonging to
any | egatee, devisee, distributee or person interested.

3. In any event that any such attorney has already received or been
pai d an anount in excess of the fair value of his services as thus
determned the court is authorized to direct himto refund the excess.

4. In any proceedi ng under this act or the estates, powers and trusts
l aw i n which the court determ nes the conpensation of an attorney, the
court shall consider the tinme and val ue of services perforned by a
person who is not an attorney, provided such services are perforned
under the supervision of an attorney and would, if perforned by an
attorney, be considered by the court in determining the attorney's
conpensati on.

§ 2111. Ex parte application for advance paynent of fees of an
attorney-fiduciary or guardian ad litem

1. At any tinme during the admnistration of an estate and irrespective
of the pendency of a particular proceeding an attorney of this state who
is a fiduciary, or guardian ad |litem nay present to the court from which
his or her letters or appointnent issued a petition praying that he or
she be pernmitted to receive a sumon account of his or her conpensation
for legal services theretofore rendered to the estate or to the person
under disability. No notice of the application shall be required,
except that in the case of a guardian ad litemnotice shall be given to
any attorney or person who has appeared in the proceeding for which the



guardian ad |item seeks an allowance. |f the application be

entertai ned, the court nay award a sum on account of conpensation or
make such other order, if any, as justice shall require. The total
expenses of the application shall be borne by the petitioner personally.

2. An attorney who is a fiduciary may take advances on account of
conpensation for |egal services rendered to the estate, w thout
application to the court if he shall have at |east one co-fiduciary who
is not rendering |l egal services to the estate and all co-fiduciaries
have consented to such paynent on account or if the instrunment under
which the attorney is acting permts himto take such paynents on
account in advance of the settlenent of the account.

3. In all cases where any such paynent on account of |egal services
has been taken by an attorney his or her account nust disclose the fact
and the amount of such paynent.

4. The conpensation of an attorney for |egal services awarded or taken
under this section may include conpensation for the time and val ue of
services performed by a person who is not an attorney, provided such
services are perfornmed under the supervision of an attorney and woul d,
if perforned by an attorney, be conpensabl e under this section.

§ 2112. Conpensation of persons acting under powers of attorney or other
i nstrunents

1. At any tine during the adm nistration of an estate and
i rrespective of the pendency of a particular proceeding the court is
authorized either on its own initiative or on application by the
fiduciary or a person interested to fix and determ ne the conpensati on,
charges and expenses of a person acting under a power of attorney or
ot her instrunment described in EPTL 13-2.3 for services rendered to his
principal, and to review and determ ne the validity and reasonabl eness
of any such conpensation, charge or expense, whether or not it has been
fi xed previously by agreenent.



2. In the event any such person has al ready received or been paid a
sumin excess of the fair and reasonabl e val ue of his services, charges
and expenses as determned by the court the latter is authorized to
direct himto refund the excess. A proceeding therefor may be comrenced
by the court on its own initiative or by the petition of a person
i nterested.

3. Nothing contained herein shall be deened to authorize the practice
of law by an attorney in fact or other person acting under an instrumnent
described in EPTL 13-2.3 who is not an attorney of this state.

§ 2113. Proof or probate of heirship

1. Were a person seized in fee of real property within the state
dies intestate or without devising his real property, his distributees
or any of them or any person deriving title fromor through such
distributees or any of them may present either to the court which has
jurisdiction of the estate or to the court of a county where the real
property or any part thereof is situated, a petition describing the
property and showi ng the interest or share of the petitioner and of each
distributee of the decedent in the property and praying for a decree
establishing the right of inheritance thereto and that all the
di stributees of the decedent be required to show cause why the prayer of
the petition should not be granted. Process nust issue accordingly.

2. Upon the return of process the court nust hear the allegations and
proofs of the parties and determi ne the issues raised. The petitioner
nmust establish

(a) The fact of the decedent's death.

(b) His domcile at the tine thereof.

(c) His intestacy, either generally or as to the real property.

(d) His distributees entitled to inherit the property.

(e) The name, age, domicile and relationship to the decedent, of
each, and

(f) The interest or share of each in the property.



3. The decree determ ning the issues shall be recorded by the
petitioner in the office of the county clerk or the register, as the
case may be, of each county in which the real property is situate, as
prescri bed by law for recording a deed.

§ 2114. Revi ew of conpensation of corporate trustee

1. At any tinme during the admnistration of a testanentary or lifetine
trust and irrespective of the pendency of a particul ar proceeding, the
court may review the reasonabl eness of the conpensati on determ ned by
the corporate trustee for the trustee's own services. Any corporate
trustee who has received excessive conpensation froma trust nay be
ordered to nmake appropriate refunds.

2. A proceeding nay be instituted by petition of a corporate trustee
of the trust or any person interested in the trust. No accounting shal
be required in such proceedi ng.

3. No trustee shall be |iable or accountable for any comm ssions paid
to anot her trustee hereunder which a court orders to be refunded to the
trust or any person interested in the trust.

§ 2115. Review of costs of delegation by trustee

1. At any tinme during the admnistration of a trust and irrespective
of the pendency of a particular proceeding, the court with jurisdiction
of the trust may review the reasonabl eness of the costs of a del egation
by the trustee under section 11-2.3 of the estates, powers and trusts
| aw and under section 554 of the not-for-profit corporation |aw

2. A proceeding nay be instituted by petition of the trustee or any
person interested in the trust. No accounting shall be required in such

proceedi ng.

3. The court shall grant such relief as it deens appropriate under the



ci rcunst ances.

4. The terns "trust" and "trustee" as used in this section are defined
in section 11-2.3 of the estates, powers and trusts |aw.

ARTI CLE 22
ACCOUNTI NG
Secti on
2201. Accountability of legal life tenant or fiduciary, conmttee or
conservator of legal |ife tenant.
2202. Recording or filing instrunents settling accounts in part or in
whol e.
2203. Decree on filing instrunments approving accounts.
2204. Judi ci al settlenent where recovery has been had in negligence
action.
2205. Compul sory account and related relief on a court's own
initiative or on petition; who nay petition.
2206. Compul sory account and rel ated relief; proceedi ngs thereupon.
2207. Accounting by fiduciary of deceased fiduciary, commttee of
i nconpetent fiduciary, or conservator of conservatee
fiduciary.

2208. Vol untary account; who nay petition.
22009. Affidavit to account.

2210. Vol untary account; process.

2211. Vol untary account; proceedi ngs thereupon.
2212. Accounting for profit and | oss.

2213. Accounting for claimfor funeral expenses.
2214. Property of estate to be delivered on order

2215. Decree for paynent and distribution.
2216. Di stribution in kind.
2217. When noney or property nay be retained.

2218. Deposit in court for benefit of |egatee, distributee or
beneficiary.

2219. Adj ust nent of advancenents.

2220. Payment of share of infant, inconpetent or conservatee or person

under disability.



2221. Payment of |egacy or distributive share to foreign fiduciary.

2222. Legacy or distributive share payable to unknown person to be
paid to conptroller

2222-a. Notice of |egacy or distributive share payable to incarcerated
i ndi vi dual or prisoner

2223. Funds paid into court.

2224, Id.; where beneficiary's nanme or whereabouts is unknown.

2225. Det erm nation of distributees, devisees, |egatees, beneficiaries
and distributive and beneficial shares.

2226. Ri ghts of alleged decedent upon return.

2227. Sunmary statenent.
§ 2201. Accountability of legal life tenant or fiduciary, commttee or
conservator of legal |ife tenant

Every right granted by this article to or against a testanentary
trustee and the fiduciary, commttee of a testamentary trustee or
conservator shall apply to a simlar proceeding by or against a |egal
life tenant and by or against the fiduciary, comrittee or conservator of
a legal life tenant.

§ 2202. Recording or filing instrunments settling accounts in part or in
whol e

There nmay be recorded or filed in the court any instrunent settling an
account in whole or in part executed by one or nore fiduciaries and one
or nore | egatees, devisees, distributees, beneficiaries, creditors or
i nfants who have attained nmpjority or in the case of an infant,

i nconpet ent or conservatee whose | egacy, distributive share, benefici al

i nterest or claimhas been paid, by the guardian, cormmittee or
conservator of his property or the person receiving paynent. Every such
i nstrunment to be recorded shall be acknow edged and if recorded, the
record thereof, or a certified copy of the record or instrunment shall be
presunptive evidence of the contents of such instrunent and its due
executi on.



§ 2203. Decree on filing instruments approving accounts

1. Afiduciary may present to the court a petition show ng the nanes
and post-office addresses of all persons interested, that all taxes have
been paid or that no taxes were due and that the petitioner has fully
accounted and nade full disclosure in witing of his adm nistration of
the estate to all persons who would be required to be served with
process in a proceedi ng under section twenty-two hundred ten of this
article and praying for a decree releasing and di scharging the
petitioner.

2. The petition shall also show

(a) in the case of a fiduciary other than a testanentary trustee,
guardian or lifetime trustee either that his letters have been revoked
or that he has been renoved or that the tinme for creditors to present
clainms has expired and that all known debts of the decedent and
adm ni strati on expenses have been paid,

(b) in the case of a trustee whether or not the trust has been fully
execut ed,

(c) in the case of a guardian either that the infant has reached his
majority or has died.

3. The petitioner shall also file with the petition acknow edged
i nstruments executed by all the persons who would be required to be
served with process in a proceedi ng under section twenty-two hundred ten
of this article or in the case of an infant, inconpetent or conservatee
whose | egacy, distributive share or claimhas been paid, by the
guardi an, conmittee or conservator of his property or person receiving
payment, approving the account of the petitioner and rel easing and
di scharging the petitioner.

4. The court may thereupon nmake a decree rel easing and di schargi ng the
petitioner and the sureties on his bond, if any, fromany further
liability to all persons interested.



§ 2204. Judicial settlenent where recovery has been had in negligence
action

1. Were a judgnent or conprom se of a cause of action has been
obt ai ned and the proceeds are ready to be paid over and where the
recovery is not an asset of the decedent's estate but goes by speci al
provi sion of |aw to designated persons or classes of persons, the
fiduciary nmay at any tinme file a petition for the judicial settlenent of
his account relating to the proceeds and upon the return of process or
upon the waiver of all persons interested, if adult and conpetent, the
court may take and settle his account and direct paynent to the parties
entitled according to their respective rights and interests and upon
filing receipts for the paynents the party paying the noney and the
fiduciary shall be discharged fromall further liability as to such
cause of action and the proceeds.

2. \Were such recovery has been had and the anmpunt thereof paid to
the fiduciary, he may in |Iike nmanner have a judicial settlenent of his
account relating to such proceeds at any tine and a decree nade
di scharging himfromall further liability concerning it.

§ 2205. Conpul sory account and related relief on a court's own
initiative or on petition; who nay petition

1. In the manner provided in this section and in section 2206, the
court may at any tine, upon it appearing that it is for the best
interests of the estate, make an order (a) requiring a fiduciary to file
an internediate or final account within such tinme and in such manner as
directed by it, (b) suspending a fiduciary who being duly cited to
account neglects to appear on the return of process w thout show ng a
satisfactory excuse therefore, or who fails to file an account within
such time and in such manner as directed by the court, (c) appointing an
eligible person to succeed a fiduciary whose |etters have been
suspended, (d) fixing a trial date for a hearing on the renoval of a
fiduciary whose letters have been suspended, (e) fixing a trial date to



take and state an account on behalf of a fiduciary who fails to file
such account or procure its settlenent, and (f) granting such other and
further relief as the court may direct.

2. The court may nmake an order as provided in subdivision one of this
section either onits own initiative or on the petition of:

(a) a creditor, or

(b) a person interested, or

(c) a public adm nistrator or county treasurer, or

(d) any person in behalf of an infant or child born after the naking
of the will when interested in the estate, or

(e) the fiduciary of a deceased person interested, or

(f) a surety on the bond of the fiduciary required to account, or

(g) a successor fiduciary or remaining fiduciary where letters of the
predecessor or co-fiduciary have been revoked or the predecessor or
co-fiduciary has been renoved, or

(h) a co-fiduciary after he or she has filed his or her account and a
petition for its judicial settlenent, or

(i) the attorney-general of the state where any part of the estate nay
escheat to the state of New York.

§ 2206. Compul sory account and related relief; proceedings thereupon

1. Apetition to conmpel an account nade pursuant to 2205 nay request
multiple relief (a) pursuant to 711 and 719 to suspend and/ or renove a
fiduciary who fails to appear on the return date of process or fails to
file an account within such tine and in such manner as directed by the
court; (b) to appoint, imediately, an eligible person to succeed a
fiduciary whose |l etters have been suspended or revoked; and (c) to take
and state an account on behalf of a fiduciary who fails to account and
procure its settlenent.

2. On the presentation of a petition nmade pursuant to 2205 or when so
directed by the court, process, including a summary statenent of any
proposed stated account, shall issue to the fiduciary accordingly and on
the return thereof if the fiduciary fails to appear or to file an



account or to show good cause to the contrary or to present a petition
as prescribed in 2208 the court nay by order direct the fiduciary to
account within the tine and in the manner directed by the court, to
cause process to issue requiring all persons necessary to be served
under 2210 to show cause why the account should not be judicially

settl ed, cause such process to be served upon such persons and that the
fiduciary attend before the court fromtine to tinme for the purpose of
the settlenent of the account. In addition, the order nmay (a)

i medi ately suspend the letters of a fiduciary who fails to appear on
the return date of process or who fails to file an account wi thin such
time and in such nmanner as directed by the court, (b) imrediately
appoint an eligible person to succeed a fiduciary whose letters are
suspended, (c) schedule a hearing for the nodification or revocation of
the letters of a fiduciary whose letters are suspended, and (d) schedul e
a hearing to take and state an account on behalf of a fiduciary who
fails to file an account and procure its settlenent. Such order shal

al so direct the issuance of supplenental process to such persons
entitled to notice on an application to suspend, nodify or revoke a
fiduciary's letters, to appoint a successor fiduciary or to settle a
fiduciary's account.

3. The pendency of a proceeding against a fiduciary to conpel an
accounti ng does not preclude the fiduciary frompresenting a petition as
prescribed in 2208. If such petition is presented on or before the
return of process as prescribed herein, process issued thereon need not
be directed to the petitioner who conpelled the accounting, and the two
proceedi ngs nust be consol i dat ed.

4. After hearing the proofs of the parties the court may take and
state the account and rmake such order or decree as justice shal
require, notwithstanding the failure or refusal of the fiduciary to file
such account and procure its settlenent.

§ 2207. Accounting by fiduciary of deceased fiduciary, comittee of
i nconpetent fiduciary, or conservator of conservatee fiduciary



1. Were a fiduciary dies the court has the sanme jurisdiction upon
the petition of any person required to be served upon a voluntary
judicial settlenment of the account of the deceased fiduciary to conpel
the fiduciary of the deceased fiduciary to account which it woul d have
agai nst the deceased fiduciary.

2. A fiduciary of a deceased fiduciary nmay voluntarily account for
the acts and doi ngs of the deceased fiduciary and for the property of
the estate which had cone into the possession of the latter, whether or
not such property has cone into the hands of the fiduciary of the
deceased fiduciary, provided however, that the fiduciary of the deceased
fiduciary shall not be accountable for such property except to the
extent that he shall have assets of the estate of the deceased
fiduciary.

3. On the death of a fiduciary while an accounting by or against him
as such is pending before the court, the court nay continue the
proceedi ng where his fiduciary or successor has voluntarily made hinself
a party thereto or has been brought in by process, and proceed with the
accounting and determ ne all questions and grant any relief which the
court would have power to determ ne or grant in case such fiduciary had
not died or in case the fiduciary of the deceased fiduciary had
voluntarily petitioned for an accounting as provided in this section.

4. On a petition filed by a fiduciary of a deceased fiduciary there
shall be brought in the persons who woul d be necessary parties to a
proceedi ng conmenced by the deceased fiduciary for a judicial settlenent
of his accounts and also if a successor of the deceased fiduciary has
been appoi nted, such successor or his fiduciary.

5. |If upon the accounting the court finds that there can be a
distribution in whole or in part to the parties entitled thereto it my
make a decree accordingly and may al so therein direct paynent and
delivery of the balance of the estate by the fiduciary of the deceased
fiduciary upon such terns and security as it deens proper. For the
pur pose of paynment and distribution the fiduciary of the deceased
fiduciary shall have all the powers and duties of the deceased



fiduciary.

6. Upon the settlenment of the account the court nay allow to the
fiduciary of the deceased fiduciary reasonabl e conmpensation for any
service rendered by himto the estate accounted for. The conpensation
so all owed plus any commi ssions retained by the deceased fiduciary or
payable to his estate shall in no event exceed a full comm ssion under
2307, 2308 or 2309, whichever section is applicable to the type of the
deceased fi duci ary.

7. The court may grant to the fiduciary of a deceased fiduciary al
of the rights and powers of the deceased fiduciary, subject to all of
the duties and liabilities of such deceased fiduciary.

8. Every right granted by this section to or against the fiduciary of
a deceased fiduciary shall apply to a simlar proceedi ng by or agai nst
the conmttee of an inconpetent fiduciary or the conservator of a
conservatee fiduciary.

§ 2208. Voluntary account; who may petition

In any of the follow ng cases a fiduciary may present to the court his
account and a petition praying that his account be judicially settled
and that all necessary and proper parties be required to show cause why
such settl enment should not be had:

1. By a fiduciary other than a guardi an or trustee,

(a) Were the tinme for presentation of clains as fixed by a published
notice has expired or 7 nonths have expired since letters were issued to
the original fiduciary.

(b) Were his letters have been revoked.

(c) Were the court at any tinme within 6 nonths after the issuance of
letters to the original fiduciary entertains an application by the
fiduciary for the judicial settlenment of his account and it appears from
the petition or account that a disposition of the decedent's real
property will be necessary for any of the purposes specified in 1902.



(d) Were his account has not been judicially settled within 1 year
precedi ng the application therefor and the application is entertai ned.

2. By a guardian

(a) Were a petition for a conpul sory judicial settlenent of his
account may be presented by any ot her person.

(b) Were he has expended all of the estate of the infant and the
court deens it proper that he should be di scharged.

3. By a trustee,

(a) Were one or nore distinct and separate trusts created by the
will or lifetime trust instrument have been or are ready to be execut ed.
(b) Were his account has not been judicially settled within 1 year
precedi ng the application therefor and the court entertains the

appl i cation.

§ 2209. Affidavit to account

To each account filed in the court, as prescribed in this article,
nmust be appended the affidavit of the accounting party to the effect
that the account contains according to the best of his know edge and
belief a true statenment of all his receipts and di sbursenents on account
of the estate and of all noney or other property belonging to the estate
whi ch have cone into his hands or been received by any other person by
his order or authority for his use and that he does not know of any
error or om ssion in the account to the prejudice of any creditor of, or
person interested in, the estate.

§ 2210. Voluntary account; process

Upon a voluntary judicial settlement of the account of a fiduciary
process mnust issue to:

1. Al unpaid creditors or persons claimng to be creditors of the
decedent.



2. The surety on his bond, if any.

3. Al cofiduciaries who do not join in the petition.

4. The successor, if one has been appointed, in a case where the
petitioner has been renoved or his letters have been revoked, and if no
successor has been appointed, all persons interested who are required to
recei ve process under this section.

5. The attorney general where he is required to be given notice of an
accounti ng proceedi ng pursuant to clause (D) of subparagraph one of
paragraph (e) of section 8-1.4 of the estates, powers and trusts |law, or
where the decedent, infant or beneficiary died intestate as to any part
of the estate | eaving one or nore unknown di stributees or one or nore
di stri but ees whose whereabouts are unknown.

6. The distributees where the decedent, infant or beneficiary died
intestate as to any property, except those who by acknow edged rel ease
appear to have been paid.

7. Al devisees, all trustees of any trust created by the will or the
lifetime trust instrunment and all |egatees except those who by
acknow edged rel ease appear to be paid and if any such be an infant,
i nconpet ent or conservatee whose | egacy or clai mhas been paid, such
rel ease shall be executed by the guardian, commttee of his property and
i f paynment has been nade to an infant, inconpetent or conservatee under
t he provisions of 2220, or EPTL 7-4.8 or 11-1.1, such rel ease shall be
executed by the person to whom paynent was nade.

8. In the case of a guardian process shall also issue to the infant.
9. In the case of a trustee process shall also issue to all persons
who are entitled absolutely or contingently by the ternms of the will,

lifetime trust instrument or by operation of law to share in the estate.

10. Where an accounting fiduciary accounts to hinself in a separate



capacity as the fiduciary of a deceased beneficiary of the estate, or as
trustee or as guardian of an infant beneficiary, or as the conmttee of
an i nconpetent, or as the conservator of a conservatee it shall not be
sufficient to i ssue process to or obtain the appearance of the
accounting party in such separate capacity only, but in addition process
shall issue to all persons interested in the estate of the deceased
beneficiary, the infant, the inconpetent, the conservatee or the trust
of which the accounting party is trustee. The provisions of this
subdi vi si on shall not apply where the accounting fiduciary has in said
separate capacity one or nore co-fiduciaries who are not his
co-fiduciaries in his accounting capacity.

11. Where any person to whom process is required to issue has died

process shall issue to his fiduciary and if none has been appointed to
all persons interested in the estate of the deceased as distri butees,
nom nat ed fiduciaries or naned as | egatees or devi sees under any w || of

the deceased filed in the court.

12. In any case the court may, for good cause shown, dispense with the
service of process on any person provided the value of his interest in
the estate does not exceed $500. Where service of process upon such
person has been di spensed with the decree setting the account shall not
be concl usi ve agai nst himunl ess he shall before the entry of the decree
appear in the proceedi ng, waive the issuance or service of the process
or be served therewth.

13. Notwi thstanding any other provision of this section to the
contrary, whenever the accounting party is the public adm nistrator,
county treasurer or county officer succeeding to the duties of county
treasurer, where the beneficiaries are unknown, and there are no known
clai mants as beneficiary, and where it appears that the value of the
interests of all beneficiaries in the estate does not exceed two
t housand five hundred dollars, the court nay di spense with service of
process on beneficiaries. In such case the attorney general nust be
cited and nay nmke any objection to the account that could be made by
any beneficiary. The decree to be entered shall be bindi ng upon any
person who shall ultimately be determned to be entitled to share in the



estate.

14. The provisions of section three hundred fifteen shall apply to a
proceedi ng under this section.

§ 2211. Voluntary account; proceedi ngs thereupon

1. On the return of process issued as prescribed in the preceding
section the court nust take the account, hear the proofs of the parties
respecting it and make such order or decree as justice shall require.

2. The fiduciary may be exam ned under oath by any party to the
proceedi ng either before or after filing objections, if any, to the
account, as to any matter relating to his or her admnistration of the
estate. The party conducting such exam nation shall be entitled to al
rights granted under article thirty-one of the civil practice |aw and
rules with respect to docunent discovery, regardl ess of whether such
exam nation takes place before or after such party files objections.

§ 2212. Accounting for profit and | oss

No profit shall be made by a fiduciary by the increase nor shall he
sustain any | oss by the decrease or loss without his fault of any part
of the estate, but he shall be charged with the increase and credited
for the decrease or loss on the settlenent of his accounts.

8§ 2213. Accounting for claimfor funeral expenses

1. If upon any accounting it shall appear that a fiduciary has failed
to pay a claimfor funeral expenses, the anount of which has been fixed
by the court as provided in 2101 and 2102 or upon the accounting, he
shall not be credited with the paynent of any debt or claimagainst the
decedent until the claimfor funeral expenses has been paid, but such
claimshall not be paid before the expenses of adm nistration are paid.



2. In any accounting the claimfor funeral expenses shall be separate
and apart fromthe claimfor expenses of adm nistration.

§ 2214. Property of estate to be delivered on order

1. The court has jurisdiction to conpel a fiduciary or the fiduciary
or successor of any deceased fiduciary at any tinme to deliver any of the
property of the estate which has cone into his possession or is under
his control and if it be delivered over after a decree nmust all ow such
credit upon the decree as justice shall require.

2. The court has jurisdiction when a fiduciary has died, absconded,
becone i nconpetent, has been renoved or his letters have been revoked to
direct himor any person, firmor corporation having possession or
control of any property belonging to the estate to deliver it to the
court or a successor appointed by the court or as directed by the decree
made pursuant to 2207 or CPLR 2510.

§ 2215. Decree for paynent and distribution

1. Where an account is judicially settled as prescribed in this
article and any part of the estate remains and is ready to be
distributed the decree nust direct the paynment and distribution
therefrom of the shares of the persons entitled thereto, except that no
decree of distribution shall be nade in an accounting proceeding in
whi ch there has been a disposition of real property pursuant to article
19 comrenced within 6 nonths fromthe grant of letters until time for
the presentation of clains as fixed by a published notice has expired or
7 mont hs have expired since letters were first issued and if there be
creditors who were not served with process upon the petition for
accounting, until supplenental process shall have issued to them

2. The court may award to a surviving spouse or child the sane relief
as to set-off of exenpt property which may be awarded in such person's



favor on a petition presented as prescribed in 2102.

3. If any creditor or person interested has received estate assets in
excess of the anmpunt determ ned on the settlenent of the account to be
due himthe court is authorized to direct in the decree repaynent by him
of the excess to the fiduciary of the estate or otherw se as justice
shall require and the exercise of such power by the court heretofore is
confi rned.

§ 2216. Distribution in kind

At any tinme during the administration of an estate or upon an
accounting the court may direct the conveyance of any unsold realty or
the delivery of any unsold chattel or the assignnent of any uncoll ected
demand or any other personal property to a party or parties entitled to
paynment or distribution, in lieu of the noney value of the property at
the fair market value at the date of distribution.

§ 2217. \Wen noney or property may be retained

1. In any of the follow ng cases the decree nust direct that a sum
sufficient to satisfy a debt or claimor the proportion to which it is
entitled, together with the probabl e anbunt of the interest and costs,
or that any personal property the right to which is in controversy, be
retained in the hands of the accounting party or be deposited in a bank
or trust conpany, subject to the order of the court, or be paid into the
court for the purpose of being applied to the paynent of the debt or
claimor to the satisfaction of any judgnment recovered and that so nuch
thereof as is not needed for such purposes be afterwards distributed:

(a) Wiere an admitted debt of the decedent, ascertainable in anount,
is not yet due and the creditor will not presently accept paynment with a
rebate of interest, or

(b) Where a claimfor a debt, ascertainable in anmount, but not yet due
has been di sputed or rejected, or

(c) Where an action is pending between the fiduciary and a person



claimng to be a creditor of the decedent, or

(d) Where on the judicial settlenment of the account of a trustee a
controversy respecting the right of a party to share in the estate or
ot her personal property held by the trustee has not been determ ned.

2. Upon the determ nation of the debt or claimor the right to the
personal property any party may present a petition to the court praying
for directions as to the disposition of the noneys or property retained.

§ 2218. Deposit in court for benefit of |egatee, distributee or
beneficiary. 1. (a) Wiwere it shall appear that a noncitizen | egatee,
distributee or beneficiary is domciled or resident within a country to
whi ch checks or warrants drawn agai nst funds of the United States nay
not be transmitted by reason of any executive order, regulation or
simlar determ nation of the United States governnment or any depart nent
or agency thereof, the court shall direct that the noney or property to
whi ch such noncitizen woul d otherwi se be entitled shall be paid into
court for the benefit of said noncitizen or the person or persons who
thereafter may appear to be entitled thereto. The noney or property so
paid into court shall be paid out only upon order of the surrogate or
pursuant to the order or judgnent of a court of conpetent jurisdiction.

(b) Any assignnent of a fund which is required to be deposited
pursuant to the provisions of paragraph one (a) of this section shal
not be effective to confer upon the assignee any greater right to the
delivery of the fund than the assignor woul d ot herw se enjoy.

2. Were it shall appear that a beneficiary would not have the benefit
or use or control of the noney or other property due himor where other
speci al circunstances make it desirable that such paynment shoul d be
wi t hhel d the decree may direct that such noney or property be paid into
court for the benefit of the beneficiary or the person or persons who
may thereafter appear entitled thereto. The nobney or property so paid
into court shall be paid out only upon order of the court or pursuant to
the order or judgnent of a court of conpetent jurisdiction.

2-a. \Were it appears to the court that the laws of a foreign country



or sovereignty effectively deny a New York state resident beneficiary

| egat ee or distributee of the benefit, use or control of noney or other
property, a decree issued in a matter concerning the right of a resident
of such foreign country or sovereignty to the benefit, use or control of
noney or other property with a situs in New York state nay direct that
such noney or property be paid into the court for the benefit of the
beneficiary or the person or persons who may thereafter appear entitled
thereto. The noney or property so paid into the court shall be paid out
only upon order of the court or pursuant to the order or judgnent of a
court of conpetent jurisdiction.

3. In any such proceeding where it is uncertain that a noncitizen
beneficiary or fiduciary not residing within the United States, the
District of Colunbia, the Coomonwealth of Puerto Rico or a territory or
possession of the United States would have the benefit or use or control
of the noney or property due himthe burden of proving that the
nonciti zen beneficiary will receive the benefit or use or control of the
noney or property due himor her shall be upon himor her or the person
claimng from through or under himor her.

4. Not hwi t hstandi ng any | aws of inheritance or descent and
distribution of any state or territory of the United States, and
notwi thstanding simlar |aws of foreign countries or sovereignties, such
states or territories of the United States or foreign countries or
sovereignties nmay not claimfor thenselves, as heirs or distributees or
by any other theory of inheritance, any funds whose situs is in this
state and whi ch have been deposited pursuant to the |laws of the state of
New York for the benefit of any distributee, heir, |egatee or owner of
said funds, whether known or unknown, or for any person whose
wher eabout s are unknown.

§ 2219. Adjustnent of advancenents
Where there is a surplus of personal property to be distributed and

t he advancenent as provided in EPTL 2-1.5 consisted of personal property
or where a deficiency in the adjustnment of an advancenent of real



property is chargeabl e on personal property, the decree for distribution
in the court nust adjust all the advances whi ch have not been previously
adjusted by a court of conpetent jurisdiction and if any person to be
affected by the decree is not a party to the proceeding the court must
cause himto be brought in by suppl enental process.

§ 2220. Paynent of share of infant, inconmpetent or conservatee or person
under disability

1. Wiere an infant, inconpetent, conservatee, or person under
disability is entitled to noney or property as beneficiary of an estate
or to the proceeds of any action brought as prescribed in EPTL 5-4.1 or
to the proceeds of a settlenment of a cause of action for personal
injuries, the decree or order shall direct that it be paid or delivered
to the guardian, conmittee or conservator of the property of such person
upon the filing of sufficient security, except as provided in EPTL 7-4.9
or 11-1.1, unless the noney or property payable or deliverable to the
i nfant, inconpetent, or conservatee, or person under disability does not
exceed in value $10,000, in which case the decree or order may order it
to be paid or delivered to a parent of such person or to sone conpetent
adult with whom such person resides or who has sone interest in such
person's welfare, for the use and benefit of such person.

2. If the sumpayable to a patient in an institution in the state
departnment of nental hygiene is not in excess of the anobunt which the
director of the institution is authorized to receive pursuant to section
29.23 of the nmental hygiene |law, the decree or order nmay order it to be
paid to such director for use as provided in that section.

3. If there be no guardian, conmttee or conservator of the property
the decree or order may provide that the sum payable to the infant,
i nconpet ent or person under substantial inpairnent within the neaning of
t he conservatorship provisions of article seventy-seven of the nental
hygi ene | aw not di sposed of as above be paid into the court or the court
may order that noney constituting any part of the property be deposited
in one or nore specified insured banks or trust conpani es or be invested



in one or nore specified accounts in insured savings and | oan
associ ati ons subject to withdrawal only upon order of the court, except
that no court order shall be required to pay over to the infant who has
attained the age of eighteen years all noneys so held unless the
depository is in receipt of an order froma court of conpetent
jurisdiction directing it to withhold such paynment beyond the infant's
ei ght eent h bi rt hday.

4. 1If noney or property is payable or deliverabl e under subdivision
one of this section to a person under disability as defined in article
seventy-seven of the nental hygiene |aw, the court may pursuant to such
article appoint a conservator provided that: the person under the
disability resides within the county in which the proceeding is pending;
no guardi an, conmttee or conservator has been appointed by the suprene
court or county court; and the noney or property is to be paid or
delivered to the conservator

5. If any proceeds payable to an infant, inconpetent or person under
disability pursuant to this section are proposed to be paid by way of a
structured settlenent, which shall include any settl ement whose terns
contain provisions for the paynent of funds on an installnment basis, the
court may approve such settlenment, provided that, with respect to future
i nstal | ment paynents, the court may order that each party liable for
such paynents shall fund such paynents, in an anobunt necessary to assure
the future paynments, in the formof an annuity contract executed by a
qualified insurer and approved by the superintendent of financial
services pursuant to articles fifty-A and fifty-B of the civil practice
| aw and rul es.

§ 2221. Paynent of |egacy or distributive share to foreign fiduciary

1. Were a beneficiary of an estate is entitled to noney or property
Within the jurisdiction of the court and such beneficiary is a
non-domciliary infant, inconpetent, conservatee or decedent, paynent
or delivery thereof may be directed by the court to the fiduciary,
commttee or conservator, by whatever title such foreign fiduciary nay



be designated, of the property or estate of the non-domciliary infant,
i nconpet ent, conservatee or decedent, upon proof satisfactory to the
court that the foreign fiduciary is entitled to receive such noney or
property in accordance with the terns and conditions of EPTL 13-3.4 and
that the fiduciary, comrittee or conservator has filed at the domcile
security sufficient to cover such paynent or delivery or that no
security is required at the domcile of the beneficiary. In the case of
a deceased beneficiary there shall be submtted proof that he has no
known creditors within this state.

2. The court may direct such paynent or delivery in a decree
judicially settling the account of a fiduciary or in an order entered
upon the application of the fiduciary holding such noney or property for
distribution or of the foreign fiduciary, commttee or conservator.

§ 2222. Legacy or distributive share payable to unknown person to be
paid to conptroller

1. Where the person entitled to a |legacy or distributive share is
unknown the decree nmust direct the fiduciary to pay the anount thereof
to the conptroller of the state for the benefit of the person or persons
who nmay thereafter appear to be entitled thereto.

The decree nust al so direct that such paynent be acconpani ed by a copy
of the decree, certified by the clerk of the court to be a true copy of
the original on file in his office. The fee for such certification shal
be deenmed a necessary and proper disbursenment, to be charged agai nst and
deducted fromsaid | egacy or distributive share prior to paynent of sane
to the conptroller, said disbursenent to be paid or credited to the
person maki ng the sane, as the surrogate in said decree may direct.

2. The court or the suprene court upon the petition of a person
claimng to be so entitled and upon at | east 14 days' notice,
acconpanied with a copy of the petition, to the attorney general, the
state conptroller and the public adm nistrator of the county or if there
be none, the county treasurer, nay by a reference or by directing the



trial of an issue by a jury or otherw se, ascertain the rights of the
persons interested and grant an order directing the paynent of any noney
whi ch appears to be due to the clainmant, but without interest and after
deducting all expenses incurred by the state with respect thereto.

3. The conptroller upon the production of a certified copy of the
order nust draw his warrant upon the abandoned property fund for the
anount therein directed to be paid payable to the person entitled
t her et o.

4. At any time prior to the granting of an order therein notice of the
claim acconpanied with a copy of the petition, shall be given by the
petitioner to such persons and in such manner as directed by the court.

§ 2222-a. Notice of |legacy or distributive share payable to incarcerated
i ndi vi dual or prisoner

Where the | egatee, distributee or beneficiary is an incarcerated
i ndi vidual serving a sentence of inprisonment with the state departnent
of corrections and conmunity supervision or a prisoner confined at a
| ocal correctional facility, the court shall give pronpt witten notice
to the office of victimservices, and at the sane tine direct that no
paynment be nade to such incarcerated individual or prisoner for a period
of thirty days follow ng the date of entry of the order containing such
direction.

§ 2223. Funds paid into court

1. Wiere it appears that the whereabouts of any |egatee, distributee,
creditor or other person entitled to paynment fromthe estate i s unknown
the decree nust direct the fiduciary to pay into court the |egacy,
distributive share or noney due such person which is not paid to the
person entitled thereto within such tinme as directed by the court, which
shal I, however, be not later than 6 nonths fromthe tinme when the decree
is made or when the | egacy, distributive share or noney is payabl e by



the terms of the decree.

2. If at the expiration of 6 nonths after the making of the decree it
is showmn to the court that paynment of the | egacy, distributive share or
noney cannot be made to the person entitled thereto, an order may be
made directing the paynent thereof into court.

3. The noney so paid into court can be paid out only by the order of
the court or a court of conpetent jurisdiction.

4. Except in the counties wholly within the city of New York, if the
anount payabl e does not exceed $50 a county treasurer nmay pay it w thout
a court order to the person entitled thereto.

5. The state conptroller nmay institute any necessary proceedi ng before
the court to conpel the deposit of such noneys in court which have not
been pai d over or deposited after the expiration of 6 nonths or the
expiration of such shorter period as directed by the court.

6. Where a sum of noney in excess of $250 has been paid into court and
subsequently paid to the state conptroller as abandoned property
pursuant to paragraph (a) of subdivision 1 of section 600 of the
abandoned property |law an order for the paynent of such noney fromthe
abandoned property fund shall be made by the court only upon notice to
the state conptroller, to all persons who have nmade claimthereto and to
such ot her persons as directed by the court.

§ 2224. 1d.; where beneficiary's name or whereabouts i s unknown

1. Were it appears to the satisfaction of the court that the nanme or
wher eabouts of any person interested in the estate as a beneficiary or
assi gnee cannot be ascertained after the exercise of due diligence and
that the value of such person's interest in the estate does not exceed
the sum of $1,000, the court may direct by order or decree the fiduciary
to pay the anmobunt of such person's interest into the court for the
benefit of the person or persons who nmay thereafter appear to be



entitled thereto.

2. Upon neking the paynent as provided above the fiduciary shall be
di scharged fromall futher liability as to the anmount paid into court.
The order or decree may be granted on the petition of a fiduciary.

3. Notice of the application therefor shall be given to the persons
and in the manner directed by the court or the court may dispense
t herewi t h.

4. The noney so paid into court as above provided may be paid out
only by the order of the court or pursuant to an order or judgnment of a
court of conpetent jurisdiction.

5. Except in the counties wholly within the city of New York, if the
anount payabl e does not exceed $50 a county treasurer nmay pay it w thout
a court order to the person entitled thereto.

§ 2225. Determnation of distributees, devisees, |egatees, beneficiaries
and distributive and beneficial shares

In any proceedi ng where the court is required to determ ne the
distributees entitled to share in the estate under EPTL 4-1.1, or where
a devisee, legatee or a beneficiary of a will or trust subject to the
jurisdiction of the court is entitled to noney or property upon the
occurrence of a specified event, the petition may request the court as
incidental thereto to adjudge that (a) a person who m ght otherw se be a
di stributee, devisee, |egatee or beneficiary is dead or (b) that no
di stributees, devisees, |egatees or beneficiaries other than those
stated in the record exists. Citation shall issue to the person naned
and to unknown distributees or to unknown devi sees, | egatees or
beneficiaries, if any. For the purposes of this section, a "specified
event" shall be the time specified in the will or lifetine trust for the
determ nation of the identity of the devisee, |egatee, beneficiary or
menbers of a class thereof entitled to share in the estate or trust

property.



(a) If it is established to the satisfaction of the court that a
person who would be a distributee, or a devisee, |egatee or beneficiary
upon the occurrence of a specified event, has not been heard fromfor a
period of at |east three years since the death of the decedent, or since
t he occurrence of such event, as the case may be, that a diligent search
has been nade to di scover evidence that such person is still living, and
that no such evidence has been found, the court may nake a determ nation
that such person is presunmed dead and that he or she predeceased the
decedent w thout issue or that such devisee, |egatee or beneficiary is
presuned to have died prior to the occurrence of such event and that
such person died prior thereto without issue other than those issues
stated in the record.

(b) If it appears to the satisfaction of the court that diligent and
exhaustive efforts have been made fromall avail able sources to
ascertain the existence of distributees, or nmenbers of a class of
devi sees, |egatees or beneficiaries, that at |east three years have
el apsed since the death of the decedent, or since the occurrence of the
speci fied event upon which such class is finally determ ned, as the case
may be, that the parties before the court know of no distributees of the
decedent, or of such | egatees, devisees or beneficiaries, other than
those stated in the record, and that no claimto a share in the estate
or trust has been nmade by any person whose rel ationship or exi stence has
not been established in the record, the court nay nmake a determ nation
that no distributee of the decedent or class of distributees exists, or
that no such devisee, |egatee or beneficiary, or nmenbers of a class of
| egat ees, devi sees or beneficiaries exists, other than those whose
status is established in the record before the court.

(c) Upon neking the findings under subdivision (a) or (b) of this
section, the court may direct distribution of the assets to those
distributees or to those devi sees, |egatees and beneficiaries whose
rel ati onship or present existence has been established in the record
before the court.

§ 2226. Rights of alleged decedent upon return

If letters shall issue upon the estate of an all eged decedent and if



thereafter the person alleged to be dead shall return he or she shall on
dermand receive the property then in the hands of the fiduciary after
reserve for any unpaid adm ni stration charges and shall have only the
further rights to conpel an accounting on the part of his or her
fiduciary and to enforce the decree made thereon. His or her fiduciary
shall not be liable for noneys or assets disbursed or delivered by him
or her in good faith and the person alleged to be dead may not, upon his
or her return, review any matter or recover any property enbraced in any
account of his or her fiduciary which nmay have been finally settled by
decree entered prior to the date when his or her fiduciary shall have
had actual notice that he or she is still |iving.

§ 2227. Summary st at enent

Each decree whereby an account is judicially settled nust contain in
t he body thereof a summary statenent of the account as settled or nust
refer to such summary, which nust be recorded.

ARTI CLE 23
COSTS, ALLOMANCES AND COWMM SSI ONS
Section 2301. Costs, general.

2302. Award of costs and al |l owances.

2303. Security for costs.

2304. Costs of appeal .

2305. Fees of apprai ser.

2306. Annual statenents to be furnished to beneficiaries.

2307. Conmi ssions of fiduciaries other than trustees.

2307-a. Comm ssions of attorney-executor.

2308. Comm ssions of trustees, donees of power during mnority
and donees of powers in trust under wills of persons
dying, or under lifetime trusts created, on or before
August 31, 1956

2309. Comm ssions of trustees, of donees of powers during
mnority and of donees of powers in trust under wills
of persons dying, or lifetinme trusts established,



after August 31, 1956

2310. Payment on account of conm ssions.

2311. Ex parte application for advance paynent of conm ssions.

2312. Comm ssions of corporate trustees, including when acting
as donees of powers during mnority or donees of power
in trust

2313. Mul ti pl e conm ssions of executors or trustees, donees of

powers during mnority, or donees of power in trust
under wills of persons dying, or lifetime trusts
established, after August 31, 1993

8§ 2301. Costs, general

1. Costs and allowances in the court shall be awarded solely in
accordance with this article and shall include all disbursenents of the
party awarded costs which m ght be taxed in the suprene court.

2. Any award for costs or an allowance is in all instances
di scretionary with the court. The anount allowed nust be fixed by the
court and inserted in the decree or order.

3. Al costs taxed and any all owance granted to reinburse a party in
part or in whole for counsel fees or other expenses necessarily paid or
incurred shall be awarded to the party but the whole or any part thereof
may be nmade payable to an attorney rendering services to the party in
t he proceeding or on the appeal, except as otherw se provided in
subdi vi sion 8 of the succeedi ng section.

4. Except where special provision is otherwi se made by | aw costs or an
al | onance nay be made payabl e by any party personally or out of the
assets of the estate or out of the share or interest of any person or
fromboth in such proportion as directed by the court and justice
requires.

5. In any proceeding the court may direct that the grant of costs or
an all onance be reserved for supplenental decree to be entered after the



time to appeal has expired or if an appeal be taken, after final
determ nati on of the appeal.

8§ 2302. Award of costs and all owances

1. Upon a notion the court may award costs to any party in such
anount as it determ nes not exceeding $20 to each party, except in
counties within the City of New York, where such anmount shall not exceed
$40.

2. Upon rendering a decree or in granting or denying an application
to vacate a decree the court may award as costs such sumas it deens
reasonable to the petitioner and to any other party who has succeeded in
whole or in part in a contest or whose attorney, in the absence of a
contest, has rendered services of substantial benefit to him her or it,
or to the estate, not exceeding

(a) in counties within the Gty of New York:

(i) $100 where there has not been a contest, or

(ii) $300 where there has been a contest and $300 for each day, |ess
one, necessarily occupied in the trial or hearing and in addition $100
for each day necessarily occupied in preparing therefore and $100
additional if a notion for a newtrial is granted.

(b) in all other counties:

(i) $50 where there has not been a contest, or

(ii) $150 where there has been a contest and $150 for each day, |ess
one, necessarily occupied in the trial or hearing and in addition $50
for each day necessarily occupied in preparing therefore and $50
additional if a notion for a newtrial is granted.

3. In a contested probate proceeding:

(a) Costs payable out of the estate or otherw se nay be awarded (1) to
an unsuccessful contestant only if he, she or it be a guardian ad litem
or guardi an, commttee or conservator of a person under disability; (2)
to an unsuccessful proponent nanmed as executor in the will when
propounded by him her or it in good faith as the last will of the
decedent; and (3) to a person naned as executor in a prior will on file



in the court that is not admtted to probate when such person
participates in the proceeding in good faith. Such nom nated executor,
guardian ad |item guardian, commttee or conservator, whether
successful or not may be awarded costs and an all owance in such sum as
the court deens reasonable for his, her or its counsel fees and other
expenses incurred in the contest or attenpt to sustain the will. The
court may direct that such costs and allowances in whole or in part be
payabl e by an unsuccessful contestant except that an award of the
successful proponent's counsel's fees nmay only be all owed where the
court finds that the contest was brought in bad faith or was frivol ous.
(b) Either before or after the decree granting probate the court may
order that a copy of the mnutes of the trial be furnished to a
contestant for the purposes of appeal and charge the expense thereof
initially to the estate if satisfied that the contest is in good faith.
If the contestant be unsuccessful upon the appeal and he, she or it is
not the guardian of an infant, the commttee of an inconpetent, the
conservator of a conservatee or a guardian ad litemhe, she or it shal
refund to the estate any anount so paid by the estate for the m nutes.

4. In a proceeding for probate of a will when the public
adm ni strator or county treasurer has been directed to probate a will or
continue the proceedings for the probate thereof, the court nay award to
either of them such sumas it deens reasonable for his, her or its
counsel fees and ot her expenses necessarily incurred therein.

5. After appeal, pursuant to the direction of the appellate court the
court may award a fiduciary such sumas it deens reasonable for counse
fees and ot her expenses necessarily incurred on the appeal.

6. In a proceeding to construe a will or after appeal in such a
proceedi ng, pursuant to the direction of the appellate court the court
may award to a fiduciary or any party to the proceedi ng such sumas it
deens reasonable for his, her or its counsel fees and other expenses
necessarily incurred in the proceeding or on the appeal.

7. Upon a final or internediate judicial settlement a fiduciary may
be awarded for his, her or its expenses and counsel fees such sum as the



court deens reasonabl e not exceedi ng:

(a) within the counties of the City of New York: $100 for each day
necessarily occupied in preparing the account and in draw ng, entering
and executing the decree. Any sumso awarded rmay be in addition to any
costs, allowances or conm ssions ot herw se authorized and awarded by the
court.

(b) in all other counties: $ 50 for each day necessarily occupied in
preparing the account and in drawi ng, entering and executing the decree.
Any sum so awarded nay be in addition to any costs, allowances or
commi ssi ons ot herw se authorized and awarded by the court.

8. In a proceeding for disposition of real property a fiduciary nmay
be awarded out of the proceeds of sale his, her or its conm ssions and
such sum as the court deens reasonable for counsel fees and expenses
necessarily incurred in the proceedi ng.

§ 2303. Security for costs

1. In any proceeding in which an issue is raised by answer or
obj ection by or on behalf of a non-domciliary against the proponent of
a wll or afiduciary or where the probate of a will has been tried
before a jury which has disagreed, the court may require the person or
persons raising such issue to give security for costs upon notion nade
by the proponent or fiduciary.

2. Security for costs nmay be required fromany non-domiciliary who is
the petitioner in any proceedi ng, provided the court finds that security
i's necessary for the protection of the estate.

3. If any party fails to conply with an order requiring himto give
security for costs the court, upon the application of any interested
party who mght resort to the security if furnished, nay nake an order
or decree dism ssing the objections, answer or petition of the party in
defaul t.

§ 2304. Costs of appeal



1. The appellate court may award costs of the appeal as follows:

(a) Upon an appeal in a proceeding to construe a will, to any party to
t he appeal .

(b) Upon an appeal in any other proceeding, to any party who

(i) has succeeded therein in whole or in part, or

(ii) has participated therein as a fiduciary, guardian ad |item
guardi an, conmittee or conservator of a person under disability, or

(iii) is named as an executor in a paper propounded by himin good
faith as the will of the decedent.

2. The court may direct that the costs shall abide the event of a new
trial or of the subsequent proceedings in the surrogate's court.

3. Costs may be nade payable out of the estate, or if awarded to a
successful party, personally by the unsuccessful party, as directed by
the appellate court or if such direction be not given, as directed by
t he court.

4. Costs of an appeal awarded in the court shall be pursuant to CPLR
8203 and 8204.

8§ 2305. Fees of appraisers

An appraiser is entitled in addition to his actual expenses, to a sum
to be fixed by the court for his services in making the appraisal. He
shall file with the court an affidavit show ng the nature and extent of
his services, and expenses if any, and the suns payabl e therefor shal
be taxed by the court and paid by the fiduciary.

8§ 2306. Annual statenents to be furnished to beneficiaries

Any trustee, donee of a power during minority or donee of a power in

trust who is not required to furnish annual statenments under either 2308
or 2309 because he or she has not retai ned annual conm ssi ons shal



neverthel ess be required to furnish the annual statements referred to in
t hose sections to any beneficiary receiving incone or any person
interested in the principal of the trust who shall request such
statenents, or in the case of a power during mnority or of a power in
trust, to the beneficiary of the power in trust, or to a person to whom
a paynent not exceedi ng $10, 000 coul d be nade under subdivision 1 of
section 2220 of this chapter.

8§ 2307. Conm ssions of fiduciaries other than trustees

1. Except as otherw se provided in paragraph (f) of this subdivision
on the settlenment of the account of any fiduciary other than a trustee,
a donee of a power during mnority or a donee of a power in trust, the
court nust allow to himor her the reasonabl e and necessary expenses
actually paid by himor her and if he or she be an attorney of this
state and shall have rendered | egal services in connection with his or
her official duties, such conpensation for his or her |egal services as
appear to the court to be just and reasonable and in addition thereto it
must allow to the fiduciary for his or her services as fiduciary, and if
there be nore than one, apportion anong them according to the services
rendered by themrespectively the foll ow ng conm ssions:

(a) For receiving and paying out all sunms of nbney not exceedi ng
$100, 000 at the rate of 5 percent.

(b) For receiving and paying out any additional sunms not exceedi ng
$200, 000 at the rate of 4 percent.

(c) For receiving and paying out any additional sunms not exceedi ng
$700, 000 at the rate of 3 percent.

(d) For receiving and paying out any additional sunms not exceedi ng
$4, 000,000 at the rate of 2 1/2 percent.

(e) For receiving and paying out all suns above $5, 000,000 at the rate
of 2 percent.

(f) I'f the will nakes provisions for specific rates or anounts of
commi ssions for a corporate executor, or, if a corporate executor has
agreed to accept specific rates or anounts of comm ssions, or, if the
wi |l provides that a corporate executor shall receive comi ssions as
provi ded or stipulated in the corporate executor's published schedul e of



fees in effect at such tinme or tinmes such comm ssions becone payabl e,

i ncluding a stipulated mni mum conm ssion and asset base for cal cul ating
such comm ssions, a corporate executor shall be entitled to be
conpensated in accordance with such provisions, agreenment or schedul e,
as the case may be, even though such provisions, agreenent or schedul e
are not executed in accordance with the provisions required for wills
and are not attested as required for the recording of deeds in this
state.

Such conmi ssion shall be conputed separately for receiving and for
payi ng out suns of noney, at one-half the statutory rates for receiving
and at one-half the statutory rates for paying out suns of noney.

2. The value of any property, to be determ ned in such nmanner as
directed by the court and the increnent thereof, received, distributed
or delivered, shall be considered as noney in conputing conm ssions. But
this shall not apply in case of: (a) a specific |egacy or devise; or (b)
the recovery of awards fromthe Septenber el eventh victimconpensation
fund of two thousand one established pursuant to title IV of the federal
air transportation safety and system stabilization act, public | aw
107-42, as anended, which awards shall be valued at zero for purposes of
this section. Wienever any portion of the dividends, interest or rent
payable to a fiduciary other than a trustee is required by any | aw of
the United States or other governnental unit to be withheld by the
person paying it for income tax purposes, the anmount so w thheld shal
be deened to have been received and paid out.

3. In addition to the conpensati on herei nbefore provided the court nay
allow to the guardian of the person a sumof noney to be fixed by it and
pai d by the guardian of the property out of the funds in his hands as
conpensati on for services of the guardian of the person up to the tine
of the all owance.

4. If a guardian is required to receive inconme and pay it over and
files an annual account as required by 1719 of all his receipts and
di sbursenents, he shall be allowed and may retain the sane comm ssion on
t he amount of inconme so accounted for as he would be all owed upon



principal on a judicial settlenment. If the guardian fails to file an
annual account as required by 1719 the guardi an, notw thstanding his
failure to retain in full each year the comr ssions on incone herein
prescri bed, may be all owed upon the judicial settlenent of his account
any comnm ssions due and theretofore uncollected by him provided that on
such settlenment there is then on hand inconme sufficient for that purpose
derived fromthe estate during the respective years for which further
comm ssions are clainmed. If the incone on hand for any given year is
insufficient to pay the uncoll ected comm ssions on the incone of that
year the deficiency shall not be supplied frominconme on hand in respect
of any other year.

5. Subject to 2313 regarding nmultiple comm ssions of executors or
trustees under wills of persons dying, or lifetine trusts established,
after August 31, 1993, if the gross value of the principal of the estate
accounted for anpbunts to $300,000 or nore each fiduciary is entitled to
the full conpensation on principal and incone allowed herein to a sole
fiduciary unless there be nore than 3, in which case the conpensation to
which 3 woul d be entitled nust be apportioned anong them according to
the services rendered by themrespectively unless the fiduciaries shal
have agreed in witing anong thenselves to a different apportionnent
whi ch, however, shall not provide for nore than one full conm ssion for
any one of them If the gross value of the principal of the estate
accounted for is:

(a) less than $100,000 and there is nmore than 1 fiduciary the ful
conpensation for receiving and paying out principal and incone all owed
herein to a sole fiduciary nust be apportioned anong them according to
the services rendered by themrespectively, or

(b) $100, 000 or nore but |ess than $300, 000 each fiduciary is entitled
to the full conpensation for receiving and paying out principal and
i ncone allowed herein to a sole fiduciary unless there are nore than 2
fiduciaries in which case the full conpensation for receiving and payi ng
out principal and inconme allowed herein to 2 fiduciaries nust be
apportioned anong them according to the services rendered by them
respectively,
unl ess the fiduciaries shall have agreed in witing between or anong
t hensel ves to a different apportionnment which, however, shall not



provi de for nore than one full conm ssion for any one of them Were the
wi |l provides a specific conpensation to a fiduciary other than a
trustee he is not entitled to any all owance for his services unless by
an instrument filed with the court within 4 nonths fromthe date of his
| etters he renounces the specific conpensation. Were successive or
different letters are issued to the same person on the estate of the
sanme decedent, including a case where letters of administration are

i ssued to a person who has previously been appointed a tenporary

adm nistrator, he is entitled to a total conpensation equal to the
conpensation allowed for the full adm nistration of the estate by a
fiduciary acting in a single capacity only. Such total conpensation
shal | be payable in such proportions and upon such accounting as shal

be fixed by the court settling the account of the person hol ding
successive or different letters but no payi ng out conm ssions shall be
al | oned except upon such suns as shall actually have been paid out at
the tine of the respective decrees for debts, expenses of adm nistration
or to beneficiaries.

6. Were a fiduciary is for any reason entitled or required to coll ect
the rents of and nanage real property he shall be allowed and may retain
for such services 5 per cent of the gross rents collected therefromin
addition to the comm ssions herein provided, but there shall be only one
such additional comm ssion regardl ess of the nunber of fiduciaries. In
the event there are 2 or nore fiduciaries the additional comm ssion
herei n provided for nust be apportioned anong them according to the
services rendered by themrespectively unless they shall have agreed in
writing anong thenselves to a different apportionnent.

7. Afiduciary other than a trustee who has been acting prior to July
1, 1956 shall be entitled to have comm ssions on principal and incone
t heret of ore received by himconputed, allowed and pai d under the nethods
and at the rates set forth herein, except as foll ows:

(a) If prior to July 1, 1956 a fiduciary other than a trustee has been
al l owed or has retained comm ssions for receiving and payi ng out any
item of principal or inconme he shall be entitled to no further
comm ssions on the item

(b) I'f prior to July 1, 1956 a fiduciary other than a trustee has been



al l owed or has retained any comm ssions on any item of principal or
i ncone received but not paid out by himhe shall be entitled to no
further conm ssions for receiving the item

§ 2307-a. Commi ssions of attorney-executor

1. Disclosure. Wien an attorney prepares a will to be proved in the
courts of this state and such attorney, a then affiliated attorney, or
an enpl oyee of such attorney or a then affiliated attorney is therein an
execut or - desi gnee, the testator shall be informed prior to the execution
of the will that:

(a) subject to limted statutory exceptions, any person, including the
testator's spouse, child, friend or associate, or an attorney, is
eligible to serve as an executor;

(b) absent an agreenent to the contrary, any person, including an
attorney, who serves as an executor is entitled to receive an executor's
statutory conm ssions;

(c) absent execution of a disclosure acknow edgnent, the attorney who
prepared the will, a then affiliated attorney, or an enpl oyee of such
attorney or a then affiliated attorney, who serves as an executor shal
be entitled to one-half the comm ssions he or she woul d ot herw se be
entitled to receive; and

(d) if such attorney or an affiliated attorney renders | egal services
in connection with the executor's official duties, such attorney or a
then affiliated attorney is entitled to receive just and reasonabl e
conpensati on for such |legal services, in addition to the executor's
statutory conm ssions.

2. Testator's witten acknow edgnent of disclosure. An acknow edgnent
by the testator of the disclosure required by subdivision one of this
section nust be set forth in a witing executed by the testator in the
presence of at |east one witness other than the executor-desi gnee. Such

writing, which nust be separate fromthe will, but which nay be annexed
to the will, and which nmay be executed prior to, concurrently with or
subsequently to a will in which an attorney, a then affiliated attorney,

or an enpl oyee of such attorney or a then affiliated attorney is an



execut or - desi gnee and nust be filed in the proceeding for the issuance
of letters testanentary to the executor-desi gnee.

3. Model s of acknow edgnent of disclosure. The follow ng are nodel s of
the testator's witten acknow edgnent of discl osure:

(a) Wien set forth in a witing executed prior to or concurrently with
a wll

Prior to signing my will, I was infornmed that:

(i) subject to limted statutory exceptions, any person, including ny
spouse, ny child, a friend or associate, or an attorney, is eligible to
serve as ny executor

(ii) absent an agreenent to the contrary, any person, including an
attorney, who serves as an executor for nme is entitled to receive
statutory conm ssions for executorial services rendered to ny estate;

(iii) absent execution of this disclosure acknow edgnent, the attorney
who prepared the will, a then affiliated attorney, or an enpl oyee of
such attorney or a then affiliated attorney, who serves as an executor
shall be entitled to one-half the conm ssions he or she woul d ot herw se
be entitled to receive; and

(iv) if such attorney serves as ny executor, and he or she or another
attorney affiliated with such attorney renders | egal services in
connection with the executor's official duties, he or she is entitled to
receive just and reasonabl e conpensation for those | egal services, in
addition to the conm ssions to which an executor is entitled.

(Wtness) (Testat or)
Dat ed: Dat ed:
(b) When set forth in a witing executed subsequently to the wll:

I, , have designated {ny attorney},
, {an attorney affiliated with ny attorney}
{an enpl oyee of nmy attorney or an affiliated attorney,} {a} {an}
{executor} {alternate executor} {co-executor} (delete what is
i napplicable) in nmy will dated

Prior to signing my will, I was infornmed that:



(i) subject to limted statutory exceptions, any person, including ny
spouse, ny child, a friend or associate, or an attorney, is eligible to
serve as ny executor

(ii) absent an agreenent to the contrary, any person, including an
attorney, who serves as an executor for nme is entitled to receive
statutory conm ssions for executorial services rendered to ny estate;

(iii) absent execution of this disclosure acknow edgnent, the attorney
who prepared ny will, a then affiliated attorney, or an enpl oyee of such
attorney or a then affiliated attorney, who serves as an executor shal
be entitled to one-half the comm ssions he or she woul d ot herw se be
entitled to receive; and

(iv) if such attorney serves as ny executor, and he or she or another
attorney affiliated with such attorney renders | egal services in
connection with the executor's official duties, he or she is entitled to
receive just and reasonabl e conpensation for those | egal services, in
addition to the conm ssions to which an executor is entitled.

(Wtness) (Testat or)
Dat ed: Dat ed:

4. Conpliance. (a) The testator's witten acknow edgnent of disclosure
that confornms or substantially conforns to either nodel in subdivision 3
of this section shall be deened conpliance with subdivision 2 of this
secti on.

(b) An attorney's conpliance with subdivision 2 of this section
creates neither the presunption nor the inference:

(i) that the testator's designation of such attorney, a then
affiliated attorney, or an enployee of such attorney or a then
affiliated attorney, as executor, is proper;

(ii) that such attorney has conplied with the disciplinary rules of
t he code of professional responsibility.

5. Effect of absence of acknow edgnent. Absent conpliance with the
requi renents of subdivision 2 of this section, the conm ssions of an
attorney, or an enployee of the attorney who prepared the will or a then
affiliated attorney, who serves as an executor shall be one-half the
statutory conm ssions to which such person as executor woul d ot herw se



be entitled pursuant to sections 2307 and 2313 of this article.

6. Rents. Notw thstanding the provisions of subdivision 5 of this
section, the additional comm ssions to which an attorney, or an enpl oyee
of the attorney who prepared the will or a then affiliated attorney, who
serves as an executor may be entitled pursuant to subdivision 6 of
section 2307 shall not be dim nished.

7. Tinme of determ nation of conpliance. A determi nation of conpliance
with the requirenments of subdivisions 1 and 2 of this section shall be
made in a proceeding for the issuance of letters testanentary to an
execut or - desi gnee to whom subdi vision 1 of this section applies.

8. Definitions. For purposes of this section, the words or phrases
hereafter shall be construed as foll ows:

(a) Affiliated attorney. An attorney who, by reason of partnershinp,
share hol di ng, association or other relationship, express or inplied,
could participate directly or indirectly, with the attorney who prepared
the will in fees for |egal services rendered.

(b) Executor-designee. A person naned in a will or codicil, separately
or jointly with one or nore persons, as a prinmary, successor, ancillary,
or prelimnary executor.

(c) Enployee. A person who was enpl oyed by the attorney who prepared
the will or an affiliated attorney when the will was executed.

9. Application. (a) This section shall apply to wills executed on or
after January 1, 1996 and, irrespective of the date of any will, to
estates of decedents dying after Decenber 31, 1996.

(b) Wth respect to wills executed prior to January 1, 1996:

(i) subdivisions 1 and 2 of this section shall not apply if the
testat or has acknow edged the disclosure required by subdivision 1 of
this section in a witing that conforns or substantially conforns to the
nodel in paragraph (b) of subdivision 3 of this section; and

(ii) the court inits discretion nmay wai ve application of subdivisions
1 and 2 of this section for good cause shown; good cause shall i ncl ude,
but not be limted to:

(A) a good-faith effort after the enactnment of this statute either to



make to the testator the disclosure required by subdivision 1 of this
section or obtain fromthe testator a witten acknow edgnent
substantially conformng to that set forth in paragraph (b) of
subdivision 3 of this section, or

(B) otherwi se establishing to the satisfaction of the court reasonable
grounds to excuse the absence of a witten acknow edgenent substantially
conformng to that set forth in paragraph (b) of subdivision 3 of this
section; and

(iii) section 4519 of the civil practice law and rul es shall not

apply.

8§ 2308. Comm ssions of trustees, donees of power during mnority and
donees of powers in trust under wills of persons dying, or
under lifetime trusts created, on or before August 31, 1956

1. On the settlenent of the account of any trustee or donee of power
in trust under the will of a person dying on or before August 31, 1956,
or under a lifetinme trust established on or before August 31, 1956, the
court nmust allow himor her his or her reasonabl e and necessary expenses
actually paid by himor her and if he or she be an attorney of this
state and shall have rendered | egal services in connection with his or
her official duties, such conpensation for his or her |egal services as
shal | appear to the court to be just and reasonable and in addition
thereto it nust allowto the trustee or to the donee of the power in
trust for his or her services as trustee or donee of the power in trust
the followi ng comm ssions fromtrust principal or property subject to
the power in trust:

(a) For receiving principal or property subject to the power in trust

(1) all sunms of nobney constituting principal or property subject to
the power in trust not exceeding $2,000 at the rate of 3 per cent;

(2) all additional sunms of principal or property subject to the power
in trust not exceeding $10,000 at the rate of 1 1/2 per cent;

(3) all sunms of principal or property subject to the power in trust
above $12,000 at the rate of 1 1/4 per cent; and

(b) For paying out principal or property subject to the power in trust
at the rate of 1 per cent.



(c) Notwithstanding the provisions of section 8 of chapter 237 of the
| aws of 1978, conmmi ssions provided by paragraph (a) of this subdivision
for receiving principal or property subject to the power in trust shal
not be allowed to a trustee or donee of a power in trust who qualifies
to act as such on or after June 5, 1978, and shall not be all owed on
additions of property received on or after June 5, 1978; such
comi ssions on any increments in property that are payable by reason of
any sal e, exchange or liquidation of such property shall be allowed on
the |l esser of (1) the anmpbunt of such increnments on the date of sale,
exchange or |iquidation of such property and (2) the anobunt of such
i ncrements on June 5, 1978; and such conmm ssions on any increnents in
property that are payable by reason of any distribution of such property
shall be allowed on the |lesser of (1) the anpbunt of such increnents on
the date of distribution of such property and (2) the anobunt of such
i ncrenments on the effective date of this paragraph.

2. In addition to the comm ssion all owed by subdivision one a trustee
or a donee of a power in trust shall be entitled to annual conm ssions
at the follow ng rates:

(a) $10.50 per $1,000 or mmjor fraction thereof on the first $400, 000
of principal or property subject to the power in trust;

(b) $4.50 per $1,000 or major fraction thereof on the next $600, 000 of
principal or property subject to the power in trust; and

(c) $3.00 per $1,000 or major fraction thereof on all additional
principal or property subject to the power in trust.

Such annual conm ssions shall be conmputed either on the value of the
principal of the trust or of the property subject to the power in trust
at the end of the period for which the comm ssions are payable or, at
the option of the trustee or of the donee of the power in trust, on the
val ue of the principal of the trust or of the property subject to the
power in trust at the beginning of such period, provided that the option
el ected by the trustee or of the donee of the power in trust for the
first period for which such conm ssions are payabl e shall be used during
t he continuance of the trust or of the power in trust and shall be
bi ndi ng on any successor or substitute trustee or trustees or successor
or substitute donees of the power in trust. In the case of a trust or



power in trust which prior to January 1, 1994 conputed annual

commi ssions on the basis of a 12 nonth period (other than a cal endar
year), the trustee's or donee's prior election of such 12 nonth peri od
shal | be binding unless, prior to January 1, 1995, the trustee or donee
makes a new el ection to conpute annual commi ssions on the basis of a

cal endar year either on the value of the principal of the trust or of
the property subject to the power in trust at the end of, or at the
option of the trustee or donee of the power in trust at the beginning
of , the cal endar year for which the conm ssions were payable, which new
el ection shall be used during the renmining continuance of the trust or
of the power in trust and shall be binding on any successor or
substitute trustee or trustees or donee or donees of the power in trust.
The conputation shall be nmade on the basis of a 12 nonth period but the
anount so conputed payable to a trustee or donee of a power in trust
shal | be proportionately reduced or increased for any paynents made in
partial distribution of the trust or of the property subject to the
power in trust or receipt of any additional property into the trust or
by the donee of a power in trust within such period and shall be
proportionately reduced in any period for which such conm ssions are
payable to the trustee or donee of the power in trust if the periodis

| ess than 12 nonths. For the purpose of conputing the annual commi ssions
t he val ue of any principal asset when received by the trust or by the
donee of a power in trust shall be the presunptive value of the asset at
t he begi nning and end of the period for which such comm ssions are
payabl e. In conputing the value of the principal of the trust or of the
property subject to the power in trust the trustee or the donee of the
power in trust nmay use the presunptive value in respect of any principal
asset or may use the actual value of the asset. On the settlenent of the
account of the trustee or of the donee of a power in trust any person

i nterested nay di spute the anmobunt of any commi ssion clai med or retained.
The burden of proving that the actual value of any principal asset
differs fromits presunptive value is upon the trustee, the donee of the
power in trust or other person claimng the difference.

3. Unless the will or lifetinme trust instrunent otherw se explicitly
provi des, the annual comm ssions allowed by this section shall be
payabl e one-third fromthe incone of the trust and two-thirds fromthe



principal of the trust. However, in the case of a trust whose definition
of income is governed by section 11-2.4 of the estates, powers and
trusts |law, such annual conm ssions shall be payable fromthe corpus of
any such trust after allowance for the annuity or unitrust anounts and
shall not be payabl e out of such annuity or unitrust anount and shal

not be payabl e out of such unitrust anount.

4. The comm ssions all owed by subdivision 2 may be retained by a
trustee or donee of a power in trust provided he or she furnishes
annually as of a date not nore than 30 days prior to the end of the
trust year selected by the trustee or the cal endar year, to each
beneficiary currently receiving incone, and to any other beneficiary
interested in the incone and to any person interested in the principal
of the trust who shall nake a denmand therefor or to the beneficiary of
the power in trust who shall make a demand therefor, a statenment show ng
the principal assets or the property subject to the power in trust on
hand on that date, and at |east annually or nore frequently if the
trustee or donee of a power in trust so elects, a statenent show ng al
his or her receipts of incone and principal or property subject to the
power in trust during the period with respect to which the statenent is
rendered including the anount of any comm ssions retained and the basis
upon whi ch the comm ssions were conputed. A trustee or donee of a power
in trust shall not be deened to have wai ved any conmm ssions by reason of
his or her failure to retain themat the time when he or she becones
entitled thereto; provided however that commi ssions fromincone for any
gi ven trust or cal endar year shall be allowed and retained only from
i nconme derived fromthe trust or fromthe property subject to the power
in trust during that year and shall not be supplied fromincome on hand
in respect of any other trust or calendar year. If a beneficiary
recei ving i ncome does not desire to be furnished with any such statenent
his or her advice to the trustee or to the donee of the power in trust
to that effect in witing shall thereafter excuse the trustee or donee
of the power in trust from furnishing such statenment to the beneficiary
unl ess and until the beneficiary requests such annual statenents from
the trustee or donee of the power in trust.

5. (a) During the continuance of a trust created solely for public,



religious, charitable, scientific, literary, educational or fraternal
uses and during the period of continuance of such a trust established
after the termination of a life use or uses the trustee shall be
entitled to and nmay retain annual conm ssions according to the terns
specified in subdivision 2 of this section, but only to the extent of 80
percent of the rates stated therein. Notw thstanding any other provision
of law, with respect to any portion of such trust which exceeds a
principal value of twenty mllion dollars, the trustee nay only take
annual commi ssions to the extent of 50 percent of the rate specified in
par agraph (c) of subdivision 2 of this section.

(b) I'n the case of a trust described in paragraph (a) of this
subdi vision, a trustee shall not be entitled to any comm ssion from
principal as specified in subdivision 1 of this section for paying out
princi pal .

(c) I'n the case of such a trust which continues after the term nation
of alife use or uses the trustee for the period of the neasuring life
or lives shall be entitled to conm ssions frominconme and principal at
the rates and according to the terns otherw se provided in this section,
except that he or she shall not be entitled to any commi ssions for
payi ng out any anount of principal.

6. (a) If the gross value of the principal of the trust or of the
property subject to the power in trust accounted for anmounts to $400, 000
or nore and there is nore than 1 trustee or donee of the power in trust,
each trustee or donee of the power in trust is entitled to the ful
conpensati on for receiving and payi ng out principal or property subject
to the power in trust allowed herein to a sole trustee or donee of the
power in trust unless there are nore than 3, in which case the
conpensation to which 3 would be entitled nust be apporti oned anong the
trustees or donees of the power in trust according to the services
rendered by themrespectively, unless the trustees or donees of the
power in trust shall have agreed in witing anong thenselves to a
di fferent apportionnent which, however, shall not provide for nore than
one full comm ssion for any one of them I|f the gross value of the
principal of the trust or of the property subject to the power in trust
accounted for is:

(i) less than $100,000 and there is nore than 1 trustee or donee of



the power in trust the full conpensation for receiving and payi ng out
principal or property subject to the power in trust allowed herein to a
sole trustee or donee of the power in trust nust be apportioned anong

t hem according to the services rendered by themrespectively, or

(ii) $100,000 or nore but |ess than $400, 000, each trustee or donee of
the power in trust is entitled to the full conpensation for receiving
and payi ng out principal or property subject to the power in trust
al l owed pursuant to this subdivision to a sole trustee or donee of the
power in trust unless there are nore than 2 trustees or donees of the
power in trust in which case the full conpensation for paying out
principal or property subject to the power in trust allowed pursuant to
this subdivision to 2 trustees or donees of the power in trust nust be
apportioned anong them according to the services rendered by them
respectively,
unl ess the trustees or donees of the power in trust shall have agreed in
writing between or anbong thenselves to a different apportionnment which,
however, shall not provide for nore than one full commi ssion for any one
of them

(b) If the value of the principal of the trust or of the property
subject to the power in trust for the purpose of conputing the annual
commi ssions all owed by subdivision 2 anounts to $400, 000 or nore and
there is nore than one trustee or donee of the power in trust, each
trustee or donee of the power in trust is entitled to the full annual
commi ssion allowed herein to a sole trustee or donee of the power in
trust unless there are nore than 3, in which case the annual conmm ssions
to which 3 would be entitled nust be apportioned anobng the trustees or
donees of the power in trust according to the services rendered by them
respectively, unless the trustees or donees of the power in trust shal
have agreed in witing anong thenselves to a different apportionnent
whi ch, however, shall not provide for nore than one full annua
commi ssion for any one of them If the value of the principal or of the
property subject to the power in trust for the purpose of conputing the
annual comm ssion all owed by subdivision 2 anmounts to:

(i) less than $100,000 and there is nore than 1 trustee or donee of
the power in trust, the annual comm ssions fromincone and the annual
commi ssion allowed herein to a sole trustee or donee of the power in
trust nust be apportioned anong the trustees or donee of the power in



trust according to the services rendered by them respectively, or

(ii) $100,000 or nore but |ess than $400, 000, each trustee or donee of
the power in trust is entitled to the full annual conm ssion all owed
pursuant to this subdivision to a sole trustee or donee of the power in
trust unless there are nore than 2 trustees or donees of the power in
trust in which case the full annual comm ssions allowed pursuant to this
subdivision to 2 trustees or donees of the power in trust nust be
apportioned anong them according to the services rendered by them
respectively,
unl ess the trustees or donees of the power in trust shall have agreed in
writing between or anbng thenselves to a different apportionnment which,
however, shall not provide for nore than one full annual comm ssion for
any one of them However, if froma trust or fromproperty subject to a
power in trust having a value of $400,000 or nore, or if froma trust or
fromproperty subject to a power in trust having a value of $100, 000 or
nore but |ess than $400, 000, as the case nmay be, at the beginning of a
trust year or of the calendar year in the case of a power in trust, any
paynments in partial distribution of the trust or of the property subject
to the power in trust shall be made during the trust or cal endar year so
as to reduce the trust or of the property subject to the power in trust
to a value of |ess than $400, 000 or $100,000, as the case may be, at the
end of the trust or cal endar year, then the annual commi ssion all owed
herein shall, on a proportionate basis, be those allowed to a trustee of
a trust or to donees of a power in trust over property having a val ue of
$400, 000 or nore, of a trust or to donees of a power in trust over
property having a value of $100,000 or nore but |ess than $400, 000, as
the case may be, for the period fromthe beginning of the trust or
cal endar year to the date of the distribution and shall, on a
proportionate basis, be those allowed to trustees of a trust or to
donees of a power in trust over property having a value of either
$100, 000 or nore but |ess than $400, 000 or |ess than $100, 000, as the
case may be, for the renmaminder of the trust or cal endar year and the
part of such comm ssions payable from principal and conputed fromthe
begi nning of the trust or cal endar year to the date of distribution
shall be charged ratably to the property remaining in the trust and to
the property distributed fromthe trust on the basis of their respective
val ues. Further, if during a trust year or a cal endar year in the case



of power in trust additional property shall be received into a trust

whi ch had a value of |ess than $100,000 or by a donee of a power in
trust the property subject to which had a value of |ess than $100, 000,
or into a trust which had a val ue of $100,000 or nore but |ess than
$400, 000 or by a donee of a power in trust the property subject to which
had a val ue of $100,000 or nore but |ess than $400,000, as the case nmy
be, at the beginning of the trust or cal endar year so that because of
the additional property the trust or the property subject to the power
in trust shall have a val ue of $100,000 or nore or of $400,000 or nore,
as the case nay be, at the end of the trust or cal endar year, then the
annual commi ssion allowed herein to the trustee or to the donee of the
power in trust shall, on a proportionate basis, be those allowed to
trustees of a trust or to donees of a power in trust over property
havi ng a val ue of |less than $100,000, or to trustees of a trust or to
donees of the power in trust having a value of $100,000 or nore but |ess
t han $400, 000, as the case may be, for the period fromthe begi nning of
the trust or calendar year to the date of the receipt of the additional
property and shall, on a proportionate basis, be those allowed to
trustees of a trust or to donees of a power in trust over property
havi ng a val ue of $100,000 or nore but |ess than $400,000, or to
trustees of a trust or to donees of a power in trust over property
havi ng $400, 000 or nore, as the case may be, for the remai nder of the
trust or cal endar year.

7. \Were a trustee or donee of a power in trust is for any reason
entitled or required to collect the rents of and nmanage real property
t he net amount of rents collected and not the gross anount shall be used
i n maki ng conput ati on of comm ssions all owed by subdivision 5 hereof and
in addition to the comm ssions herein provided he or she shall be
allowed and nay retain for such services 6 per cent of the gross rents
coll ected, but there shall be only 1 such additional conmm ssion
regardl ess of the nunber of trustees or donees of the power in trust. If
there are 2 or nore trustees or donees of the power in trust the
addi ti onal commi ssion herein provided nust be apporti oned anong t hem
according to the services rendered by themrespectively unl ess they
shall have agreed in witing anong thensel ves to a different
apportionment.



8. Atrustee who prior to Septenber 1, 1966 shall have received the
maxi num anount of conm ssions on principal permtted by subdivision 8 of
section 285-a of the surrogate's court act as that subdivision existed
prior to that date, shall not be entitled to annual principal
comm ssions for the period fromthe date when he or she shall receive
such maxi mum and Septenber 1, 1966, but shall be entitled to receive
comm ssions fromand after Septenber 1, 1966 at the rates and in the
manner provided in this section. A trustee who has becone entitled to
annual princi pal comm ssions pursuant to section 285-a of the
surrogate's court act as it existed prior to Septenber 1, 1966, but has
not received them may receive an anount of conm ssions not in excess of
t he ambunt he or she woul d have been entitled to if he or she had taken
such comm ssions, and be entitled to receive in addition conm ssions
fromand after Septenber 1, 1966 at the rates and in the manner provided
in that section.

9. A trustee who has been acting prior to July 1, 1956 shall be
entitled to have comm ssions on principal and incone theretofore
recei ved by himor her conputed, allowed and paid under the nethods and
at the rates set forth herein, except as foll ows:

(a) If prior to July 1, 1956 a trustee has been allowed or has
retai ned conm ssions for receiving and paying out or for distributing
any itemof principal he or she shall be entitled to no further
commi ssions on the item

(b) I'f prior to July 1, 1956 a trustee has been allowed or retained
commi ssions on any item of principal received but not paid out or
distributed by himor her he or she shall be entitled to no further
commi ssions for receiving the item

(c) Any trustee who becane entitled to an annual principal comm ssion
under subdivision 1 (b) of section 285-a of the surrogate's court act as
it existed prior to April 1, 1948 and who has not retai ned such
commi ssion may retain an anmount equal to one-half of such annual
principal comm ssion. A trustee who because of the provisions of
subdi vi sion 2 of section 285-a of the surrogate's court act as it
existed prior to April 1, 1948 either was not entitled to retain an
annual princi pal comm ssion under subdivision 1 (b) thereof or was



required to credit such annual principal commi ssion against his or her
comm ssion for receiving principal, nay retain an anount equal to 1/2 of
such annual principal commssion. If a trustee has been all owed by
decree or has retained any such annual principal conmm ssion one-half the
anmount thereof shall be deducted fromthe anpbunt of conmm ssions to which
the trustee woul d ot herwi se be entitled under the provisions of
subdi vi si on 1.

(d) The annual principal conm ssions allowed by subdivision 3 of this
section as it existed on Septenber 1, 1967 shall not be all owed or
retained in respect of any trust year ending prior to April 1, 1948, but
for any trust year ending on or after April 1, 1948 and prior to July 1,
1956, the annual principal conmm ssion which nay be all owed or retained
shall be conputed at the rates in effect on the date such trust year
ended.

(e) If prior to July 1, 1956 a trustee has been allowed or has
retai ned conm ssions on any itemof incone received and paid out by him
or her prior to Septenber 1, 1943 or on any item of incone collected by
hi m or her subsequent to Septenmber 1, 1943 he or she shall be entitled
to no further comm ssion on the item

10. The val ue of any property to be determ ned in such nmanner as
directed by the court and the increnent thereof received, distributed or
delivered shall be considered as noney in making computation of
commi ssi ons. Whenever any portion of the dividends, interests or rents
payable to a trustee or donee of a power in trust is required by any |aw
of the United States or other governnental unit to be withheld by the
person paying it for income tax purposes, the amount so w thheld shal
be deened to have been coll ect ed.

11. Where the will provides a specific conpensation to a trustee or
donee of a power in trust he or she is not entitled to any ot her
al l ownances for his or her services.

12. If a trustee of a trust is authorized or required by the terns of
the will to accumul ate income for any purpose permtted by | aw, any
i ncone so accumnul ated which is not added to principal of the trust shal
be deenmed a separate trust for purposes of this subdivision and the



trustee shall be entitled to comm ssions in respect thereof at the rates
and according to the terms and provisions of subdivisions 1, 2 and 5 of
this section as though, for purposes of conputing conm ssions of the
trustee, incone so accunul ated was princi pal.

13. For the purposes of this section, the term"trustee" shall mean
any trustee who is not a corporate trustee and the term "donee of a
power in trust" shall nean any such donee including a donee of a power
during minority who is not a corporate fiduciary of a donee of a power
during minority with the rights and duties of a guardi an under section
1714 of this chapter provided, however, that as used in subdivision 6 of
this section, the termtrustee shall include a corporate trustee.

8§ 2309. Commi ssions of trustees, of donees of powers during mnority and
of donees of powers in trust under wills of persons dying, or
lifetime trusts established, after August 31, 1956

1. On the settlenent of the account of any trustee or donee of a power
in trust under the will of a person dying after August 31, 1956, or
under a lifetinme trust established after August 31, 1956, the court nust
allow to himor her his or her reasonabl e and necessary expenses
actually paid by himor her and if he or she be an attorney of this
state and shall have rendered | egal services in connection with his or
her official duties, such conpensation for his or her |egal services as
shal | appear to the court to be just and reasonable and in addition
thereto it nust allowto the trustee or donee of a power in trust for
his or her services as trustee or donee of a power in trust a conmm ssion
fromprincipal or fromthe property subject to the power in trust, for
payi ng out all sunms of noney constituting principal or property subject
to the power in trust at the rate of 1 per cent.

2. In addition to the comm ssion all owed by subdivision 1 hereof a
trustee or donee of a power in trust shall be entitled to annual
commi ssions at the foll ow ng rates:

(a) $10.50 per $1,000 or mmjor fraction thereof on the first $400, 000
of principal or property subject to the power in trust.



(b) $4.50 per $1,000 or major fraction thereof on the next $600, 000 of
principal or property subject to the power in trust.

(c) $3.00 per $1,000 or major fraction thereof on all additional
principal or property subject to the power in trust.

Such annual conm ssions shall be conmputed either on the value of the
principal of the trust or of the property subject to the power in trust
at the end of the period for which the comm ssions are payable or, at
the option of the trustee or donee of the power in trust, on the val ue
of the principal of the trust or of the property subject to the power in
trust at the begi nning of such period, provided that the option el ected
by the trustee or donee of the power in trust for the first period for
whi ch such conmi ssions are payabl e shall be used during the continuance
of the trust or of the power in trust and shall be binding on any
successor or substitute trustee or trustees, donee or donees. In the
case of a trust which prior to January 1, 1994 conputed annual
commi ssions on the basis of a 12 nonth period (other than a cal endar
year), the trustee's prior election of such 12 nonth period shall be
bi ndi ng unl ess, prior to January 1, 1995, the trustee nmakes a new
el ection to conpute annual comm ssions on the basis of a cal endar year
either on the value of the principal of the trust at the end of, or at
the option of the trustee at the begi nning of, the cal endar year for
whi ch the commi ssions were payabl e, which new el ection shall be used
during the remaining continuance of the trust and shall be binding on
any successor or substitute trustee or trustees. The conputation shal
be made on the basis of a 12-nonth period but the anbunt so conputed
payable to a trustee shall be proportionately reduced or increased for
any paynments made in partial distribution of the trust or the receipt of
any additional property into the trust within such period and shall be
proportionately reduced in any period for which such conm ssions are
payable to the trustee if the period is less than 12 nonths. For the
pur pose of conputing the annual comm ssions the val ue of any principal
asset when received by the trust or donee of a power in trust shall be
the presunptive value of the asset at the begi nning and end of the
period for which such conm ssions are payable. In conmputing the val ue of
the principal of the trust or of the property subject to the power in
trust the trustee or donee of the power in trust may use the presunptive



val ue in respect of any principal asset or nmay use the actual val ue of
the asset. On the settlenent of the account of the trustee or donee of a
power in trust any person interested nay di spute the amount of any

commi ssion clainmed or retained. The burden of proving that the actual

val ue of any principal asset or asset subject to the power in trust
differs fromits presunptive value is upon the trustee or donee of a
power in trust or other person claimng the difference.

3. Unless the will or lifetinme trust instrunent otherw se explicitly
provi des, the annual comm ssions allowed by this section shall be
payabl e one-third fromthe incone of the trust and two-thirds fromthe
principal of the trust. However, in the case of a trust whose definition
of income is governed by section 11-2.4 of the estates, powers and
trusts law or a charitable remainder annuity trust or a charitable
remai nder unitrust, as defined in section six hundred sixty-four of the
I nternal Revenue Code of nineteen hundred ei ghty-six, as amended, such
annual comm ssions shall be payable fromthe corpus of any such trust
after allowance for the annuity or unitrust anounts and shall not be
payabl e out of such annuity or unitrust anmounts.

4. The comm ssions all owed by subdivision 2 may be retained by a
trustee provided he or she furnishes annually as of a date no nore than
30 days prior to the end of the trust year selected by the trustee, to
each beneficiary currently receiving incone, and to any ot her
beneficiary interested in the income and to any person interested in the
principal of the trust who shall nake a demand therefor and by a donee
of a power in trust if he or she furnishes annually as of a date no nore
than 30 days prior to the end of the cal endar year to the beneficiary of
the power in trust, a statement showi ng the principal assets on hand on
that date, and at |east annually or nore frequently if the trustee or
donee of the power in trust so elects, a statement showing all his or
her recei pts of incone and principal or property subject to the power in
trust during the period with respect to which the statenent is rendered
i ncludi ng the anmobunt of any commi ssions retained and the basis upon
whi ch the commi ssions were conputed. A trustee or donee of a power in
trust shall not be deened to have wai ved any conmm ssions by reason of
his or her failure to retain themat the time when he or she becones



entitled thereto; provided however that in the case of a trust
comi ssi ons payable fromincome for any given trust year shall be

al lowed and retained only fromincone derived fromthe trust during that
year and shall not be supplied fromincome on hand in respect of any

ot her trust year and in the case of property subject to a power in trust
comi ssi ons payable frominconme for any given cal endar year shall be
al l owed and retained only fromincone derived fromthe property during
that year and shall not be supplied frominconme on hand in respect of
any other calendar year. If a beneficiary receiving i ncone does not
desire to be furnished with any such statenments his or her advice to the
trustee or to the donee of the power in trust to that effect in witing
shal | thereafter excuse the trustee or donee of the power in trust from
furni shing such statenent to the beneficiary unless and until the
beneficiary requests such annual statenents fromthe trustee or donee of
the power in trust.

5. (a) During the continuance of a trust created solely for public,
religious, charitable, scientific, literary, educational or fraternal
uses and during the period of continuance of such a trust established
after the termination of a life use or uses the trustee shall be
entitled to and nmay retain annual conm ssions according to the terns
specified in subdivision 2 of this section, but only to the extent of 80
percent of the rates stated therein. Notw thstanding any other provision
of law, with respect to any portion of such trust which exceeds a
principal value of twenty mllion dollars, the trustee nay only take
annual commi ssions to the extent of 50 percent of the rate specified in
par agraph (c) of subdivision 2 of this section.

(b) I'n the case of a trust described in paragraph (a) of this
subdi vision, a trustee shall not be entitled to any comm ssion from
principal as specified in subdivision 1 of this section for paying out
princi pal .

(c) I'n the case of such a trust which continues after the term nation
of the measuring life use or uses the trustee for the period of the
nmeasuring life use or uses shall be entitled to comm ssions fromincone
and principal at the rates and according to the terns specified in
subdi vi sion 2 and except in respect of principal paid out to a charity
or for charitable uses shall be entitled to a conm ssion for



distributing all suns of principal at the rate specified in subdivision
1.

6. (a) Subject to section 2313 regarding nmultiple comm ssions of
executors, trustees, or donees of a power in trust created under wills
of persons dying, or lifetime trusts established, after August 31, 1993,
if the gross value of the principal of the trust or of the property
subject to the power in trust accounted for anobunts to $400, 000 or nore
and there is nore than 1 trustee or donee each trustee or donee is
entitled to the full conpensation for paying out principal allowed
herein to a sole trustee or donee unless there are nore than 3, in which
case the conpensation to which 3 would be entitled nust be apportioned
anong the trustees or donees of the power in trust according to the
services rendered by themrespectively unless they shall have agreed in
writing anong thenselves to a different apportionnment which, however,
shall not provide for nore than one full conm ssion for any one of them
If the gross value of the principal of the trust or of the property
subject to the power in trust accounted for is:

(i) less than $100,000 and there is nore than 1 trustee or donee of
the power in trust, the full conpensation for paying out principal
al l owed herein to a sole trustee or donee of the power in trust nust be
apportioned anong them according to the services rendered by them
respectively, or

(ii) $100,000 or nore but |ess than $400, 000, each trustee or donee of
the power in trust is entitled to the full conpensation for paying out
principal allowed herein to a sole trustee or donee of the power in
trust unless there are nore than 2 trustees or donees of the power in
trust in which case the full conpensation for paying out principal
al l owed herein to 2 trustees or donees of a power of trust nust be
apportioned anong them according to the services rendered by them
respectively, unless the trustees or donees of the power in trust shal
have agreed in witing between or anong thenselves to a different
apportionment which, however, shall not provide for nore than one ful
comm ssion for any one of them

(b) Subject to section 2313 regarding nultiple conm ssions of
executors, trustees, or donees of a power in trust created under wills
of persons dying, or lifetime trusts established, after August 31, 1993,



if the value of the principal of the trust or of the property subject to
the power in trust for the purpose of conputing the annual conm ssions
al | oned by subdivision 2 anounts to $400,000 or nore and there is nore

t han one trustee or donee of a power in trust each trustee or donee of a
power in trust is entitled to the full annual comm ssion all owed herein
to a sole trustee or donee of a power in trust unless there are nore
than 3, in which case the annual conmm ssions to which 3 would be
entitled nmust be apportioned anong the trustees or donees of the power
in trust according to the services rendered by themrespectively unless
the trustees or donees of the power in trust shall have agreed in
writing anong thenselves to a different apportionnment which, however,
shall not provide for nore than one full annual comm ssion for any one
of them If the value of the principal of the trust or of the property
subject to the power in trust for the purpose of conputing the annual
commi ssion all owed by subdivision 2 amounts to:

(i) less than $100,000 and there is nore than 1 trustee or donee of
the power in trust, the annual commr ssion allowed herein to a sole
trustee or donee of a power in trust nust be apportioned anong the
trustees or donees of the power in trust according to the services
rendered by themrespectively, or

(ii) $100,000 or nore but |ess than $400, 000, each trustee or donee of
the power in trust is entitled to the full annual conm ssion all owed
herein to a sole trustee or donee of a power in trust unless there are
nore than 2 trustees or donees of the power in trust in which case the
full annual conmm ssions allowed herein to 2 trustees or donees of a
power in trust nmust be apportioned anong them according to the services
rendered by themrespectively, unless the trustees or donees of the
power in trust shall have agreed in witing between or anong thensel ves
to a different apportionnent which, however, shall not provide for nore
than one full annual conm ssion for any one of them However, if froma
trust or fromproperty subject to a power in trust having a val ue of
$400, 000 or nore, or if froma trust or fromproperty subject to a power
in trust having a val ue of $100,000, or nore but |ess than $400, 000, as
the case may be, at the beginning of a trust year or of the cal endar
year any paynents in partial distribution of the trust or of the
property subject to the power in trust shall be nade during the trust or
cal endar year so as to reduce the trust or the property subject to the



power in trust to a value of |ess than $400, 000 or $100, 000, as the case
may be, at the end of the trust or cal endar year, then the annual

commi ssions allowed herein shall, on a proportionate basis, be those
allowed to trustees of a trust or to donees of a power in trust over
property having a value of $400,000 or nore, or of a trust or to donees
of a power in trust over property having a val ue of $100, 000 or nore but
| ess than $400, 000, as the case may be, for the period fromthe

begi nning of the trust or cal endar year to the date of the distribution
and shall, on a proportionate basis, be those allowed to trustees of a
trust or to donees of a power in trust over property having a val ue of

ei ther $100, 000 or nore but |ess than $400,000 or |ess than $100, 000, as
the case may be, for the remai nder of the trust or cal endar year and the
part of such conmm ssions payable from principal and conputed fromthe
begi nning of the trust or cal endar year to the date of distribution
shall be charged ratably to the property remaining in the trust or stil
subject to the power in trust after such distribution and to the
property distributed fromthe trust or to the beneficiary of the power
in trust on the basis of their respective values. Further, if during a
trust or cal endar year additional property shall be received into a
trust which had a value of |ess than $100,000 or by a donee of a power
in trust the property subject to which had a value of |ess than

$100, 000, or into a trust which had a val ue of $100,000 or nore but |ess
t han $400, 000 or by a donee of a power in trust the property subject to
whi ch had a val ue of $100, 000 or nore but |ess than $400, 000, as the
case nmay be, at the beginning of the trust year or cal endar year, so

t hat because of the additional property the trust or the property
subject to the power in trust has a value of $100,000 or nore but |ess

t han $400, 000, or of $400,000 or nore, as the case may be, at the end of
the trust or cal endar year, then the annual comm ssions all owed herein
to the trustee or to the donee of the power in trust shall, on a
proportionate basis, be those allowed to trustees of a trust or to
donees of a power in trust over property having a value of |ess than
$100, 000, or to trustees of a trust or to donees of a power in trust
over property having a value of $100,000 or nore but |ess than $400, 000,
as the case nay be, for the period fromthe beginning of the trust or

cal endar year to the date of the receipt of the additional property and
shall, on a proportionate basis, be those allowed to trustees of a trust



or to donees of a power in trust over property having a val ue of

$100, 000 or nore but |ess than $400,000, or to trustees of a trust or to
donees of a power in trust over property having $400,000 or nore, as the
case may be, for the renmaminder of the trust or cal endar year.

(c) Notwi thstandi ng any provision of paragraphs (a) and (b) of this
subdivision to the contrary, if during the continuance of a trust not
nmeasured at any tine directly or indirectly by a life or lives or during
the continuance of a trust after the termnation of the measuring life
or lives, the annual inconme of the trust anmounts to $4,000 or nore and
there is nore than 1 trustee, each trustee is entitled to the ful
commi ssions al |l owed under subdivision 5 to a sole trustee unless there
are nore than 2, in which case the commi ssions to which 2 trustees woul d
be entitled nust be apportioned anong the trustees according to the
services rendered by themrespectively unless they shall have agreed in
writing anong thenselves to a different apportionnment which, however,
shall not provide for nore than one full conm ssion to any one of them
I f the annual inconme of the trust anobunts to | ess than $4,000 and there
is nmore than 1 trustee the comm ssions to which a sole trustee would be
entitled under subdivision 5 nmust be apportioned anobng the trustees
according to the services rendered by themrespectively unless they
shall have agreed in witing anong thensel ves to a different
apportionment.

7. \Were a trustee or donee of a power in trust is for any reason
entitled or required to collect the rents of and nmanage real property
t he net amount of rents collected and not the gross anount shall be used
i n maki ng conput ati on of comm ssions all owed by subdivision 5 and in
addition to the comm ssions herein provided he or she shall be all owed
and may retain for such services 6 percent of the gross rents coll ected,
but there shall be only one such additional conm ssion regardl ess of the
nunber of trustees or donees of the power in trust. If there are 2 or
nore trustees or donees of the power in trust the additional conmm ssion
herei n provided for nust be apportioned anong them according to the
services rendered by themrespectively unless they shall have agreed in
writing anong thenselves to a different apportionnent.

8. If a trustee or donee of a power in trust is either authorized or



required by the ternms of the will to accurul ate i nconme for any purpose
permtted by |aw he or she shall be entitled to comm ssions fromthe

i ncome so accumnul ated, including inconme derived fromthe investnent of
such accunul ated incone, at the rate of 2 percent of the first $2,500 of
such income distributed during the adm nistration of the trust and 1
percent of all such incone distributed in excess of $2,500 and he or she
may retain such comm ssions at the tinme or tinmes such incone is

di stri buted.

9. The value of any property to be determi ned in such manner as
directed by the court and the increnent thereof received, distributed or
delivered, shall be considered as noney in nmaki ng conputation of
commi ssi ons. Whenever any portion of the dividends, interests or rents
payable to a trustee or to a donee of a power in trust is required by
any law of the United States or other governnmental unit to be wthheld
by the person paying it for inconme tax purposes, the anmount so wthheld
shal | be deened to have been coll ect ed.

10. Where the will provides a specific conpensation for a trustee or
for a donee of a power in trust he or she is not entitled to any other
al l ownances for his or her services.

11. For the purposes of this section, the term"trustee" shall mean
any trustee who is not a corporate trustee and the term "donee of a
power in trust" shall nean any such donee including a donee of a power
during mnority who is not a corporate fiduciary provided, however, that
as used in subdivision 6 of this section, the termtrustee shall include
a corporate trustee and further provided that the term "property subject
to the power in trust" shall include property subject to a power during
mnority.

§ 2310. Paynent on account of conm ssions

1. At any tinme during the admnistration of an estate and irrespective

of the pendency of a particular proceeding a fiduciary may present to
the court fromwhich his letters issued a petition praying that he be



permtted to receive a sumon account of the comm ssions to which he
woul d be entitled if he were then filing his account and it were
judicially settled, which nmust show the facts upon which the application
i s founded.

2. If the application be entertained process shall issue to al
persons whose rights or interests would be affected by the paynent
applied for, citing themto show cause why the relief requested be not
gr ant ed.

3. Upon the return of process the court nmay award a sum on account of
commi ssi ons or make such other order or decree, if any, as justice shal
require. The paynent on account shall not exceed the receiving
commi ssions due the fiduciary, except that the court may award a greater
sum where all persons whose rights or interests are affected by the
paynment are persons under no |egal disability and by acknow edged
i nstrunment consent thereto.

4. The total expenses of the application shall be borne by the person
or persons to whom an award of commi ssions nay be made, or if the
application be denied, by the petitioner personally.

5. The order or decree authorizing the paynment on account shal
require the fiduciary to file a bond in the amount of the paynent
securing its return if and to the extent the paynent is disallowed,
except that no such bond shall be required where the fiduciary has
already filed a bond pursuant to law or is a corporate fiduciary or
where all persons whose rights or interests would be affected by the
paynment are persons under no |egal disability and by acknow edged
i nstrument consent to waive a bond or where the will specifically
di spenses with such a bond.

§ 2311. Ex parte application for advance paynent of comm ssions

1. At any tinme during the admnistration of an estate and irrespective
of the pendency of a particular proceeding a fiduciary may present to



the court fromwhich his letters issued a petition praying that he be
permtted to receive a sumon account of the comm ssions to which he
woul d be entitled if he were then filing his account and it were
judicially settled, which nust show that unless he is allowed such sum
on account of conmm ssions he or the estate will be deprived of
substanti al advantages under the inconme tax laws of the United States or
the state of New York or that he will suffer inconvenience or hardship
or that all persons whose rights or interests would be affected by the
paynment applied for are persons under no | egal disability and have by
acknow edged i nstrunent consented thereto. No notice of the application
shall be required by the court.

2. If the application be entertained the court may award a sum on
account of comm ssions or make such other order or decree, if any, as
justice shall require.

3. In all cases where a paynent on account of comm ssions is directed
by the court the paynent on account shall not exceed the receiving
commi ssions due the fiduciary, except that the court may award a greater
sum where all persons whose rights or interests are affected by the
paynment are persons under no |egal disability and by acknow edged
i nstrunment consent thereto.

4. The total expenses of the application shall be borne by the
fiduciary, by the estate, or shall be apportioned between themin such
ratio as the court may determ ne according to the benefit derived from
t he paynents.

5. The order or decree authorizing the paynment on account shal
require the fiduciary to file a bond in the amount of the paynent
securing its return if and to the extent that the paynment is disallowed,
except that no such bond shall be required where the fiduciary has
already filed a bond pursuant to law or is a corporate fiduciary or
where all persons whose rights or interests would be affected by the
paynment are persons under no |egal disability and by acknow edged
i nstrument consent to waive a bond or where the will specifically
di spenses with such a bond.



§ 2312. Conmmi ssions of corporate trustees, including when acting as
donees of powers during mnority or donees of power in trust

1. If the will or lifetinme trust instrunment nakes provisions for
specific rates or anobunts of comm ssions (other than a general reference
to comm ssions allowed by | aw or words of like inport) for a corporate
trustee, or, if a corporate trustee has agreed to accept specific rates
or anounts of comm ssions, a corporate trustee, whether as trustee or as
donee of a power in trust, including for purposes of this section as
donee of a power during mnority, created under the provisions of the
will or lifetime trust instrunent, shall be entitled to be conpensated
i n accordance with such provisions or agreenent, as the case may be.

2. For trusts having a principal value of nore than four hundred
t housand doll ars and as donee of a power in trust where the property
subj ect to the power, including for purposes of this section the
property subject to a power during mnority, has a principal val ue of
nore than four hundred thousand dollars and subject to the provisions of
subdivision 4 of this section, if the will or lifetinme trust instrunent
does not meke provisions for specific rates or anmounts of conm ssions,
or, contains only a general reference to conm ssions allowed by | aw or
words of like inport, a corporate trustee shall be entitled to such
commi ssions as may be reasonable, and the court, upon application of a
person interested in the trust or in the fund held by the corporate
trustee as donee of a power in trust, may review the reasonabl eness of
t he conm ssion of such corporate trustee.

3. Subject to the provisions of paragraph (a) of subdivision 4 of this
section and regardl ess of the principal value of the trust: (a) during
the continuance of a trust created solely for public, religious,
charitable, scientific, literary, educational or fraternal uses and
during the period of continuance of such a trust established after the
termnation of a |life use or uses a corporate trustee, except as
provi ded in paragraph (b) of this subdivision, shall be entitled to and
may retain annual conm ssions in accordance with the provisions of



subdivision 1 or 2 of this section, as the case may be.

(b) I'n the case of a trust created solely for public, religious,
charitable, scientific, literary, educational or fraternal uses a
corporate trustee shall not be entitled to any conm ssion for paying out
princi pal .

(c) I'n the case of such a trust which continues after the term nation
of the measuring life use or uses a corporate trustee for the period of
the neasuring life use or uses shall be entitled to conm ssions from
i ncome and principal according to the provisions of subdivision 1 or 2
hereof, as the case nay be, and except in respect of principal paid out
to a charity or for charitable uses shall be entitled to a conm ssion
for distributing all suns of principal in accordance with the provisions
of subdivision 1 or 2 hereof, as the case may be.

4. Notwi t hstandi ng anything contained in this chapter, the estates,
powers and trusts |aw or any other provision of lawto the contrary,

(a) Except as otherw se provided by paragraph (b) of this subdivision
and subdivision three of this section, a corporate trustee of any trust
created under will or lifetinme trust instrunent, or as donee of a power
in trust created under will or lifetine instrument, whether in existence
on or after the effective date of this section, shall be entitled to
receive at | east the conpensation provided for an individual trustee
under subdivisions 1, 2, 5 (but only as trustee), 6, 7 and 12 of section
2308 and subdivisions 1, 2, 5 (but only as trustee), 6, 7 and 8 of
section 2309, as the case may be, in effect after the effective date of
this section, at the tinme and in the manner provided by such sections,
unless the will or lifetinme trust instrunent or an agreenent between the
trustee and the testator or grantor or by the trustee shall provide
ot herw se.

(b) A corporate trustee shall, in addition to the conpensati on
permtted by the provisions of paragraph (a) of this subdivision, be
entitled to annual conm ssions at the rate of not nore than $12. 35 per
t housand or mmjor fraction thereof, in |ieu of the annual comm ssions
provi ded under paragraph (a) of this subdivision, on trusts having a
princi pal value of not nore than four hundred thousand dollars and shal
be entitled to annual conm ssions at the sanme rate as donee of a power
in trust where the property subject to the power has a principal value



of not nore than four hundred thousand dollars, and such annual
commi ssi ons shall be deened reasonabl e conpensation, unless the will or
lifetime trust instrument or an agreenent between the corporate trustee
and the testator or grantor or by the corporate trustee shall provide
otherwise. A corporate trustee shall be entitled to receive such

comm ssions fromtine to tine during the trust or cal endar year and
shal | ot herw se be governed by the provisions of sections 2308 and 2309,
as the case nay be, in effect fromtine to tine.

5. Unless the will or lifetinme trust instrunent expressly provides
ot herwi se, the comm ssions all owable by subdivision 1, 2 or 4 hereof, as
the case may be, shall be payable one-third fromthe incone of the trust
or fromthe incone of the property subject to the power in trust and
two-thirds fromthe principal of the trust or fromthe property subject
to the power in trust. However, in the case of a trust whose definition
of income is governed by section 11-2.4 of the estates, powers and
trusts law or a charitable remainder annuity trust or a charitable
remai nder unitrust, as defined in section six hundred sixty-four of the
I nternal Revenue Code of nineteen hundred ei ghty-six, as amended, such
commi ssions shall be payable fromthe principal of any such trust after
al l ownance for the annuity or unitrust anmpounts and shall not be payable
out of such annuity or unitrust anmounts.

6. The conm ssions allowed by subdivision 1, 2 or 4 thereof, as the
case may be, may be retained, at any tine or fromtine to time during
the year in which such comm ssions are earned, by a corporate trustee,
provided it furnishes annually as of a date no nore than 30 days prior
to the end of the year selected by the corporate trustee, to each
beneficiary currently receiving incone, and to any other beneficiary
interested in the incone and to any person interested in the principal
of the trust who shall nake a denmand therefor, and, when acting as donee
of a power in trust, to the beneficiary of the power in trust, a
statenent showi ng the principal assets or assets subject to the power in
trust on hand on that date, and at |east annually or nore frequently if
the trustee so elects, a statenent showing all his or her receipts of
i nconme and principal or of property subject to the power in trust during
the period with respect to which the statenent is rendered including the



anount of any conm ssions retained and the basis upon which the
commi ssi ons were conputed. A corporate trustee shall not be deened to
have wai ved any conm ssions by reason of its failure to retain them at
the tine when it becones entitled thereto; provided however that
commi ssi ons payable frominconme for any such year shall be allowed and
retained only fromincone derived fromthe trust during such year and
shall not be supplied fromincome on hand in respect of any other year.
If a beneficiary receiving inconme or a beneficiary of a power in trust
of which the corporate trustee is donee does not desire to be furnished
Wi th any such statenments his or her advice to the trustee to that effect
in witing shall thereafter excuse the corporate trustee from furnishing
such statenents to the beneficiary unless and until the beneficiary
requests such annual statenents fromthe trustee. Upon enactnent of, and
subj ect to subdivision 1 of this section, a corporate trustee shal
continue to receive comm ssions in the manner provided for a trustee or
when acting as donee of a power in trust in the nmanner provided for a
donee of a power in trust under sections 2308 and 2309, as the case my
be, in effect immediately before the effective date of this section
until the end of the then current trust or cal endar year, and
thereafter, a corporate trustee nay receive comm ssions in accordance
with the provisions of subdivision 2 or 4 of this section. A corporate
trustee shall not change fromthe comm ssions provided for by
subdivision 2 or 4 of this section, as the case may be, during a trust's
cal endar or fiscal year or the cal endar year in the case of a power in
trust but a corporate trustee nay change fromthe conm ssions provided
for by subdivision 2 to the conm ssions provided for by subdivision 4 of
this section, or vice versa, only at the beginning of a cal endar or
fiscal year of a trust or a calendar year in the case of a power in
trust, as the case nay be.

7. On the settlenent of the account of any trustee or donee of a power
in trust under a will or lifetime trust instrunment, in addition to the
commi ssions provided for by this section, the court nust allow to the
corporate trustee including a corporate trustee acting as donee of a
power in trust the corporate trustee's reasonabl e and necessary expenses
actually paid by the trustee.



8. The val ue of any property to be determ ned in such manner as
directed by the court and the increnent thereof received, distributed or
delivered, shall be considered as noney in nmaki ng conputation of
commi ssi ons. Whenever any portion of the dividends, interests, rents or
ot her incone payable to a trustee or donee of a power in trust is
required by any law of the United States or other governnmental unit to
be withheld by the person paying it for incone tax purposes, the anount
so withheld shall be deened to have been coll ected.

9. Atrustee who prior to Septenber 1, 1966 shall have received the
maxi mrum anount of conm ssions on principal permtted by subdivision 8 of
section 285-a of the surrogate's court act as that subdivision existed
prior to that date, shall not be entitled to annual principal
commi ssions for the period fromthe date when he or she shall have
recei ved such maxi mumto Septenber 1, 1966, but shall be entitled to
recei ve comm ssions fromand after Septenber 1, 1966 at the rates and in
t he manner provided in section 2308 as in effect inmediately before
enactnent of this section. Atrustee who is entitled to annual principal
commi ssi ons pursuant to section 285-a of the surrogate's court act as it
exi sted prior to Septenber 1, 1966, but has not received them nay
recei ve an anount of comm ssions not in excess of the anount he or she
woul d have been entitled to if he or she had taken such conm ssions, and
be entitled to receive in addition comm ssions fromand after Septenber
1, 1966 at the rates and in the manner provided in section 285-a of this
act .

10. A trustee who has been acting prior to July 1, 1956 shall be
entitled to have conmm ssions on principal and incone theretofore
recei ved by himor her conputed, allowed and paid under the nethods and
at the rates set forth herein, except as foll ows:

(a) If prior to July 1, 1956 a trustee has been allowed or has
retai ned conm ssions for receiving and paying out or for distributing
any itemof principal he or she shall be entitled to no further
commi ssions on the item

(b) If prior to July 1, 1956 a trustee has been allowed or retained
comi ssions on any item of principal received but not paid out or
distributed by himor her he or she shall be entitled to no further



commi ssions for receiving the item

(c) Any trustee who becanme entitled to an annual principal comm ssion
under subdivision 1 (b) of section 285-a of the surrogate's court act as
it existed prior to April 1, 1948 and who has not retai ned such
commi ssion may retain an anmount equal to one-half of such annual
princi pal comm ssion. A trustee who because of the provisions of
subdi vi sion 2 of section 285-a of the surrogate's court act as it
existed prior to April 1, 1948 either was not entitled to retain an
annual princi pal comm ssion under subdivision 1 (b) thereof or was
required to credit such annual principal comm ssion against his or her
commi ssion for receiving principal, nmay retain an anmount equal to
one-hal f of such annual principal conmission. If a trustee has been
al l oned by decree or has retained any such annual principal conm ssion
one- hal f the amount thereof shall be deducted fromthe anmount of
commi ssions to which the trustee would otherwi se be entitled under the
provi si ons of subdivision 1 of surrogate's court procedure act section
2308.

(d) The annual principal conm ssions allowed by subdivision 3 of
surrogate's court procedure act section 2308 as it existed on Septenber
1, 1967 shall not be allowed by decree or retained in respect of any
trust year ending prior to April 1, 1948, but for any trust year ending
on or after April 1, 1948 and prior to July 1, 1956, the annual
princi pal comm ssion which may be all owed by decree or retained shall be
conputed at the rates in effect on the date such trust year ended.

(e) If prior to July 1, 1956 a trustee has been all owed by decree or
has retai ned comm ssions on any item of incone received and paid out by
himor her prior to Septenber 1, 1943 or on any item of incone received
by himor her subsequent to Septenber 1, 1943 he or she shall be
entitled to no further conm ssion on the item

(f) For purposes of this section, the term"donee of a power in trust”
shall nmean any such donee including a donee of a power during mnority
who is a corporate fiduciary and the term "property subject to the power
in trust” shall include property subject to a power during mnority.

§ 2313. Multiple comm ssions of executors or trustees, donees of powers
during mnority, or donees of power in trust under wills of



persons dying, or lifetinme trusts established, after August
31, 1993

Wth respect to wills of persons dying, or lifetinme trusts
established, after August 31, 1993, if there are nore than two executors
or trustees, donees of a power during mnority, or donees of a power in
trust, no nore than two comm ssions shall be allowed unless the decedent
or creator has specifically provided otherwise in a signed witing, and
t he conpensation thus all owabl e nust be apporti oned anong the
fiduciaries or donees of the power in trust according to the services
rendered by themrespectively unless they shall have agreed in witing
anong thensel ves to a different apportionnent which, however, shall not
provide for nore than one full conm ssion for any one of them

ARTI CLE 24
COURT FEES
Secti on
2401. Fees in the surrogate's court; general provisions.
2402. Fees; anount of.
2403. Fees of court reporter in surrogate's court.
2404. Expenses.

8§ 2401. Fees in the surrogate's court; general provisions

1. In the surrogate's court fees for service, filing and other matters
shall be as provided in this article to the exclusion of other statutory
provi sions unl ess expressly stated to the contrary.

2. The clerk of each surrogate's court shall charge and receive for
the services and matters herein set forth the fees indicated in this
article which shall be payable in advance.

3. Al fees shall be the property of the county unless ot herw se
provi ded by | aw.



4. Unless specifically indicated no fee is chargeable for notions nade
in a pending proceeding or for ex parte applications.

5. The fees in the surrogate's court of each county of the state shal
be the amount specified in the rate colum for the service or nmatter
i ndi cat ed.

6. Notw thstandi ng any other provision of lawto the contrary, no
filing fees payable pursuant to the provisions of this section and
section twenty-four hundred two of this article shall be required in any
matter relating to the estates or affairs of persons m ssing or deceased
as aresult of the terrorist attacks of Septenber el eventh, two thousand
one.

§ 2402. Fees. Anount of

1. Probate. Upon filing a petition to conmence a proceeding for
probate of a will the fee shall be as shown by the foll owi ng schedul e
conputed initially upon the gross estate passing by will as stated in
the petition; provided however that in a proceeding for ancillary
probate of a will the fee shall be conputed only upon the property
within the state passing under such will and provided that in all cases
if the value of the estate so passing as subsequently shown by a tax
return filed under article twenty six of the tax law, by a proceeding
under such article, by any proceeding in surrogate's court involving
such estate, or by such papers or docunents in connection with such
estate as court rules may require to be filed with the court, exceeds
the value originally stated and upon which the fee was paid, then an
additional probate fee shall be i medi ately payable. Such additional fee
shall be the difference between the fee based on the val ue subsequently
shown and the fee which was initially paid. In the event that the val ue
of the estate so passing as subsequently shown is |ess than the val ue
originally stated and upon which the fee was paid, then a refund shal
be made which shall be the difference between the fee initially paid and
the fee based on the actual val ue subsequently shown.



The fee paid in a probate or ancillary probate proceeding includes al
charges except if probate be contested, fees as required for filing
obj ections, demand for jury trial or for filing note of issue shall be
payabl e.

2. Administration. Upon filing a petition to conmence a proceeding for
adm nistration in intestacy the fee shall be as shown by the foll ow ng
schedul e based initially upon the gross estate passing by intestacy as
stated in the petition; provided however that if the value of the estate
S0 passing as subsequently shown by a tax return filed under article
twenty-six of the tax law, by a proceedi ng under such article, by any
proceeding in surrogate's court involving such estate, or by such papers
or docunments in connection with such estate as court rules may require
to be filed with the court, exceeds the value originally stated and upon
which the fee was paid, then an additional fee shall be inmediately
payabl e. Such additional fee shall be the difference between the fee
based on the val ue subsequently shown and the fee which was initially
paid. In the event that the value of the estate so passing as
subsequently shown is |less than the value originally stated and upon
which the fee was paid, then a refund shall be made which shall be the
difference between the fee initially paid and the fee based on the
actual val ue subsequently shown.

3. Accounting. (a) Upon filing a petition to conmence a proceeding for
an accounting the fee shall be as shown by the follow ng schedul e based
on the gross value of assets accounted for including principal and
i nconme. Where nore than one account is filed under a single petition the
fee shall be based separately on the gross val ue of each separate fund
or trust accounted for.

(b) Notwi t hstandi ng the provisions of paragraph (a) of this
subdi vi sion, upon filing a petition to comrence an accounti ng proceedi ng
for alifetime trust or upon filing a petition for an accounting in a
conservatorship proceeding, the fee shall be the sanme as that which is
payabl e in the suprene court pursuant to section eight thousand ei ghteen
of the civil practice |law and rul es.

4. Instrunments settling accounts. For filing an instrunent which



rel eases and di scharges a fiduciary but does not contain any statenent
of account, no fee shall be charged. For recording any such instrunent,
the fee shall be six dollars per page or part thereof. Upon filing or
recordi ng an instrument pursuant to section 2202, the fee shall be as
shown by the follow ng schedul e based on the gross val ue of assets
accounted for including principal and income, and such fee shall include
the filing or recording of such instrunment. |If separate instrunments
execut ed by several beneficiaries release and di scharge the sane
fiduciary or fiduciaries and settle in whole or in the part one and the
same account, only a single fee shall be charged for the filing or
recording of all such instrunents.

5. Decree approving accounts. Upon filing a petition pursuant to
section 2203, the fee shall be as shown by the follow ng schedul e based
on the gross value of assets accounted for including principal and
i nconme. In the event no values are shown in the petition and rel ated
instruments the fee shall be as shown by the foll ow ng schedul e based on
the estate of the decedent as shown in the estate tax return filed under
article 26 of the tax |law or a proceedi ng under such article.

6. Ot her proceedings. In proceedings not otherwi se provided in this
act the fee shall be according to the follow ng schedul e based on the
val ue of the subject nmatter.

7. The fee schedule for subdivision 1 through 7 inclusive is as
fol |l ows:

Val ue of Estate or Subject Matter Fee Rate
Less than $10,000 ........... . i $ 45.00
10, 000 but under 20,000 ......... ... 75. 00
20,000 but under 50,000 ......... ... 215. 00
50,000 but under 100,000 ............ i 280. 00
100, 000 but under 250,000 ........ ...t 420. 00
250,000 but under 500,000 ........ ... .0 625. 00
500, 000 and OVer . ...t 1, 250. 00

8. (a) For filing a petition to conmence the foll ow ng proceedings,
the fee shall be as indicated:



SCPA Fee Rate

607 To puni sh respondent for contenpt ......................... $30. 00
711 Suspend, nodify, revoke letters or renove a fiduciary
other than a custodian or guardian ...................... 75. 00
711 Suspend, nodify, revoke letters or renove a custodi an
or guardi an . ... ... ... . 30. 00
715 Application of fiduciary to resign ........................ 30. 00
717 Suspend powers-fiduciary in war .............. . ..., 30. 00
1401 Conpel production of will ... ... .. .. ... ... .. ... .. .. ...... 20. 00
1420 Construction of Wi ll ... ... . . . . . . . 75. 00
1421 Determ nation of right of election ........................ 75. 00
1502 Appointnment of trustee ......... ... . . . . .. ... 45. 00
1508 Rel ease against state ............. .. .. ... 50. 00
1703 Appointnent of guardian ............ .. ... . . . .. .. .. .. ... 20. 00
2003 Open safe deposit boX ......... .. . . . . e 20. 00
2102 Proceedings against a fiduciary ................ ... ........ 20. 00
2103 Proceedings by fiduciary to discover property ............. 75. 00
2107 Advice and direCtions ........ .. 75. 00
2108 Continue businNess . ... . .. 45. 00
2114 Review corporate trustee conpensation ..................... 10. 00
2205 Petition to conpel fiduciary to account ................... 30. 00
EPTL
7-4.6 Appointnment of successor custodian ....................... 20. 00

(b) For filing a petition to conmence a proceeding for the appoi ntnent
of atrustee of alifetinme trust or for the appointnment of a
conservator, the fee shall be the sane as that which is payable in the
suprene court pursuant to section eight thousand ei ghteen of the civil
practice | aw and rul es.

9. For filing:

Fee Rate

(i) a demand for trial by jury in any proceedi ng, SCPA
B0 $150. 00
(ii) objections to the probate of a will SCPA 1410 ............ 150. 00
(iii) a note of issue in any proceeding ........................ 45. 00

(iv) objection or answer in any action or proceedi ng
other than probate ....... ... .. ... . .. . . .. .. .. .. 75. 00



(v) a wll for safekeeping pursuant to section 2507 of
this act except that the court in any county may

reduce or dispense with such fee ....................... 45. 00
(vi) a bond, including any additional bond:
less than $10,000 .. ........ ... 20. 00
$10,000 and OVer ...ttt 30. 00
10. For furnishing a transcript of a decree ................... $20. 00

11. For a certificate of letters evidencing that the appointnment of a
fiduciary is still in full force and effect ...................... $6. 00

12. (a) For making and certifying or conparing and certifying a copy
of a will or any paper on file or recorded in his office: .... $6.00 pg.
(b) Authenticating the sane, additional: ...................... $20. 00

13. For searching and certifying to any record for which search is
made: $30. 00 for under 25 years
$90.00 for over 25 years

14. (a) For produci ng papers, docunents, books of record on file in
his of fice under a subpoena duces tecum for use within the county where
the office of the court is situated: .......... ... .. .. .. ... .. .... $30. 00

(b) For use in any other county, such fee to be paid for each day or
part thereof that the nessenger is detailed fromthe office and to be in
addition to nmleage fee and the necessary expenses of the nessenger. The
clerk of the court shall not be required to make any coll ection or
return of the noney so paid for expenses: ......................... $. 30

15. For recording:
(a) any instrunent, decree or other paper which is required by law to

be recorded: $8. 00 per pg.
or part $16.00 m ni num
(b) for filing an authenticated copy of a foreign will: $8.00 per pg.

$64. 00 m ni mum
(c) for taxing bill of costs: $15. 00



16. No fee shall be charged:

(a) for filing objections of a guardian ad litem or of a respondent
in a proceedi ng brought pursuant to section three hundred eighty-four-b
of the social services |aw

(b) for filing the annual account of a guardian

(c) for any certificate or certified copy of a paper required to be
filed with the United States Veterans Adm nistration

(d) for filing a petition in a proceeding for filing an additional
bond, to reduce the penalty of a bond or substitute a new bond or
di scharge any bond when no accounting is required

(e) in respect to the proceedi ngs for the appointnent of a fiduciary
when the appointnment is nade solely for the purpose of collecting
bounty, arrears of pay, prize noney, pension dues or other dues or
gratuities due fromthe federal or state governnent for services of an
infant or of a decedent fornerly or nowin the mlitary or naval
services of the United States or to collect the proceeds of a war risk
i nsurance policy.

(f) to or received fromthe state of New York or any public agency of
the state or any civil subdivision or agency thereof or with respect to
a social services official when taking any proceeding with respect to
the estate of a person who was a recipient of benefits from soci al
servi ces.

(g) or received for the filing of a petition for an order granting
funds for the mai ntenance or other proper needs of any infant nor for
any certificate or any certified copy of the order on such an
appl i cation.

17. The fee charged herein for the filing of a petition shall include
the recording of any decree nade in that proceeding which is required by
| aw to be recorded and shall include the recording of any letters
required by law to be recorded.

8§ 2403. Fees of court reporter in surrogate's court

Except where otherw se agreed or when special provision is otherw se
made by statute a court reporter is entitled for a copy fully witten



out from his stenographic notes of the testinony required to be made in
any proceeding for the record of the court to 20 cents for each folio
and the court nmay order that the fees therefor be paid out of the estate
to which the proceeding rel ates.

§ 2404. Expenses

Wher e upon the application of any party the surrogate or any of the
personnel of the court goes to a place other than the court in order to
take testinony or to produce records or for any purpose required by |aw,
t he person so going shall be paid by such party his actual and necessary
expenses.

ARTI CLE 25
RECORDS AND RECORDI NG
Section 2501. Records to be kept by court; general requirenents.
2502. Books to be kept by clerk.
2504. WIlls to be retained after probate; execptions.
2505. Transm ssion of wills of non-domiciliaries and
dom ciliaries of another county before probate.
2506. Recording wills proved within the state.
2507. Reception of wills for safekeeping.
2508. Filing of will of decedent.
2509. Firearns inventory.

8§ 2501. Records to be kept by court; general requirenents

1. The clerk of the court shall keep a record of and be responsible
for the proper indexing, filing or recording, as the case may be,
collating, arranging, restoring and preserving of all records,
docunents, books, maps, instrunents and other matter specified in this
article or by other requirenent of |aw heretofore or hereafter
deposited, filed or recorded, of all matters specified by this article
or by other requirenent of |aw.



2. He shall upon paynent of the fees required by | aw exenplify or
certify all records and papers filed or recorded and shall search and
certify as to records or papers in custody of the court or that they
cannot be found.

3. Records shall be kept by neans of record books, cards, files or any
ot her system process, formor conbination thereof, as may be prescribed
by CPLR 9703 or directed by the court together with such appropriate
i ndex or reference system and such topic, itemor other subdivision or
arrangenent as deened appropriate or convenient. Wen the clerk is
directed to keep a record book it nay be kept by one or nore of the
nmet hods prescribed as nay be currently utilized by the court for the
pur pose.

4. The expense of keeping the records required by |aw to be kept shal
be a charge upon the county, state or other governmental unit or agency
provi ding funds for adm nistration of the court as may be provi ded by
| aw.

5. When filing is required the paper filed shall be entered in the
proper m nute book, and date of filing with fee, if any, noted on the
paper.

6. Wen recording of a paper is required an accurate copy thereof
shall be made of the conplete content of the paper by entry at length in
a record book in plain and | egible handwiting or by printing or
typewiting or photographic or mcrophotographic or other process or any
conbi nati on thereof or by making a record in any other formor process
whi ch provides or will produce an accurate copy of the paper.

7. Records and papers which are seal ed and withheld from public
i nspection as required by law or directed by the court shall thereafter
be opened only to the extent as may be authorized by the court.

8. Al books and records other than those seal ed are open to
i nspection of any person at reasonable tines.



9. Records and papers relating to a proceeding and entered in the
m nut e book shall be preserved as pernmanent records of the court, except
as disposition is authorized by section 89 of the judiciary | aw.

§ 2502. Books to be kept by clerk
The clerk shall keep and nmi ntain:

1. A record book properly indexed in which shall be entered a
description of every proceeding with proper entries under each denoting
the papers filed, orders and decrees nmade and the steps taken therein,
with the dates of filing and recording the several papers in the
pr oceedi ng.

2. Such other record books, properly indexed, as nmay be necessary or
convenient to record at |length any docunents required by |law to be
recor ded.

3. Acourt and trust fund register in which shall be entered a
reference to any proceeding in which a decree or order directs a deposit
of noney, the date thereof, the anount thereof, the anmount so deposited,
any recei pt therefor and the name of the person to and for whomthe
deposit is made.

4. A record book, properly indexed, with proper entries denoting the
nane and file nunber of the estate and the date of filing any informal
account or any rel ease pursuant to 2202.

5. Such other books as the chief adm nistrator of the courts in each
departnment or the court in each county may direct to be kept.

8§ 2504. WIlls to be retained after probate; exceptions

1. Awitten will which has been admtted to probate nust remain in



the court, except where the will is on file in a court or public office
of another state or country under the laws of which it cannot be
renoved.

2. Wen it appears that the |laws of another jurisdiction require the
production of an original will before the provisions thereof becone
effective in such jurisdiction the court may cause any original will on
fileinits office to be sent to any court which, or to any officer of
such jurisdiction who, under the |laws thereof, is enpowered to receive
the will for probate, or may deliver the will to any person interested
in the probate thereof in such jurisdiction or to his fiduciary in such
manner and upon such terns as it deens proper for the preservation of
the will and the protection of other parties interested in the estate.

3. In the case of a joint will which has been admtted to probate in
this state the court of such county may under such terns as it deens
proper transmt the original joint will to the surrogate's court of any
other county in this state for probate as the will of any other signer
thereof. It shall be the duty of the court of such other county to keep
a true copy thereof inits office and thereafter to return the original
will to the surrogate's court of the county of original probate.

8§ 2505. Transm ssion of wills of non-domiciliaries and domciliaries of
anot her county before probate

Whenever it appears that an instrunment purporting to be a will is on
file or is in safekeeping and no proceeding for the probate thereof is
pendi ng and that the maker of such instrument at the tine of his death
was domciled el sewhere, either within or without the state, the court,
upon such notice as it may think proper, may cause the instrunment to be
sent to any court or officer of this state or other jurisdiction of
decedent's domicile entitled under the aws thereof to receive it or to
any person in this or any other jurisdiction interested in the probate
of the instrunment. The instrument nay al so be sent to any court or
officer in this state or other jurisdiction in which the maker |eft real
or personal property. Delivery is to be made in such manner and upon



such terns as the court deens proper for the preservation of the
instrunment and for the protection of parties interested in the estate of
t he maker thereof.

§ 2506. Recording wills proved within the state

1. Acertified copy of a will of real property admtted to probate in
any court of conpetent jurisdiction of the state nust be recorded in the
of fice of the county clerk or register as the case requires of any
county in which real property of the testator is situated, upon the
request of any person interested.

2. The fiduciary under a will of real property nust cause a certified
copy thereof to be recorded in each county where real property of the
testator is situate, other than the county of the testator's domcile,
Wi thin 20 days after letters are issued to him

3. An exenplification of the record of such a will fromany court
where recorded either before or after this chapter takes effect may be
in like manner recorded in the office of the clerk or register of any
county.

8§ 2507. Reception of wills for safekeeping

1. The court of any county upon being paid the fees allowed therefor
by | aw shall receive and deposit in the court any will of a domciliary
of the county which any person shall deliver to it for that purpose and
shall give a witten receipt therefor to the person depositing it. An

attesting witness to any will may nake and sign an affidavit before any
of ficer authorized to adm nister oaths setting forth such facts as he
woul d be required to testify to in order to prove the will. The
affidavit nmay be witten upon the will or on sone paper securely
attached thereto and may be filed for safekeeping with the will to which
it relates. There may also be filed with the will affidavits of

certified nedical exam ners, under the provisions of the nmental hygi ene



law, certifying that the maker of the will was of sound mind at the tine
of its execution, together with any facts supporting such opinion.

2. The will shall be enclosed in a seal ed wapper so that the contents
t hereof cannot be read and shall have endorsed thereon the nane of the
testator, his domcile, and the day, nonth and year when delivered and
shall not on any pretext whatever be opened, read or exam ned until
delivered to a person entitled to it as hereinafter directed.

3. The will shall be delivered only

(a) to the testator in person or

(b) upon his witten order duly proved by the oath of the testator
whi ch shall be duly acknow edged or

(c) after his death to the persons nanmed in the endorsenment on the
wrapper of the will, if such endorsenent be nade thereon or

(d) if there be no such endorsenent or if it has been deposited with
any other officer than a surrogate, then to the surrogate's court of the
county.

4. If the will shall have been deposited with a surrogate's court or
shal | have been delivered to it as above prescribed the court after the
death of the testator shall publicly open and exanm ne the will and nake
known the contents thereof and shall file it in the court, there to
remain until it shall have been duly proved, if capable of proof, and
then to be delivered to the person entitled to the custody thereof or
until required by the authority of some conpetent court to produce the
same in such court.

§ 2508. Filing of will of decedent. The court of any county may
receive and file the will of any decedent domiciled in that county at
the date of death which any person shall deliver, wthout paynent of
fee. Arecord of the receipt and filing thereof shall be made by the
clerk and the will shall remain on file subject to the further order of
t he court.



§ 2509. Firearns inventory

Whenever, by regulation, rule or statute, a fiduciary or attorney of
record nust file a list of assets constituting a decedent's estate, such
list must include a particularized description of every firearm shotgun
and rifle, as such terns are defined in section 265.00 of the penal |aw,
that are part of such estate. Such list nmust be filed with the
surrogate's court in the county in which the estate proceeding, if any,
is pending and a copy nust be filed with the division of crimnal
justice services.

ARTI CLE 26
THE SURROGATE' S COURT AND | TS OFFI CERS
Secti on

2601. When court open; ternms and sessions.

2602. Terns of courts and powers of judges in counties having nore
t han one judge of the surrogate's court.

2603. Surrogate and acting surrogate.

2604. Disqualification of judge.

2605. Chief clerk, deputy chief clerk and other personnel of the
court unless otherw se provided for a particular county.

2606. Chief clerk and deputy chief clerk of the surrogate's court and
ot her personnel in Bronx, Kings, New York, Queens and
Ri chnmond counti es.

2607. Court reporters.

2608. Expenses of surrogate or clerk.

2609. Powers of chief clerk and other officers of the surrogate's
court.

2610. Comm ssioner of records of surrogate's court, New York county;
appoi ntment; salary; duties.

2611. Ot her court matters.

8§ 2601. When court open; ternms and sessions

1. The court is always open for the transaction of any business wthin



its powers and jurisdiction.

2. The judge of a surrogate's court nmay appoint and may alter the
times and places of transacting any busi ness which may cone before it
and designate ternms and sessions for trials, hearings, chanber business
and ot her business of the court.

3. The court, in a county where the judge of the county court is also
a judge of the surrogate's court, nay be held at the tinme and pl ace at
whi ch the county court is held and the jury in attendance may constitute
the jury for the trial of any issue arising in the surrogate's court.

8§ 2602. Terns of courts and powers of judges in counties having nore
t han one judge of the surrogate's court.

1. In any county having nore than 1 judge of the surrogate's court

(a) all of the powers conferred by | aw upon a judge of the surrogate's
court may be exercised by either of such judges;

(b) the disability of a judge or his illness or absence fromthe
county after his decision upon any matter in an action or proceeding
before himshall not affect the validity of such decision and the other
judge may give effect thereto and make and sign an appropriate order or
decree based thereon having the sane force and effect as if nade by the
j udge meki ng t he deci sion.

2. In any such county the judges nust

(a) appoint and nay alter the tinmes of holding terns and sessions of
that court for the trial of proceedings in which there is a right to
trial by jury;

(b) appoint and nay alter the tinmes of holding terns and sessions of
that court for the disposition of all other business;

(c) prescribe the duration of such terns and assign the judge to
preside and attend at the terns and sessions so appoi nted.

3. In the county of New York the appointnment of such terns nust be
publ i shed in two newspapers published in the city of New York during or



before the first week in January in each year

§ 2603. Surrogate and acting surrogate

1. The judge of the surrogate's court may be designated as the
surrogate. He nmay sign any paper wherever he nay be at any tine.

2. Were the county judge is also a judge of the surrogate's court he
shal | be designated as such without any addition referring to his office
as county judge.

3. Where a judicial officer other than the judge of the surrogate's
court acts as a judge of the surrogate's court in a case prescribed by
| aw, he may be designhated as "surrogate", notw thstanding his official
title.

4. No person other than the one who holds such office on the effective
date of this act may serve in the office of judge of the surrogate's
court unless he or she has been adnitted to practice law in the state of
New York for at |least 10 years as of the date he or she comrences the
duties of office.

§ 2604. Disqualification of judge

1. In addition to his general disqualifications as a judicial officer,
a judge of the surrogate's court is also disqualified.

(a) fromacting upon an application for the probate of a will where
he is an attesting witness or is necessarily exam ned or to be exam ned
as a wtness,

(b) where he files a certificate that his relations to the parties or
subject matter is such that it is inproper for himto act.

2. An objection to the power of a judge of the surrogate's court to
act based upon a disqualification is waived by an adult party unless it
is taken at or before the joinder of issue by that party or, where an



issue is not framed, at or before the submnmi ssion of the matter to the
court.

8§ 2605. Chief clerk, deputy chief clerk and other personnel of the
courts unl ess otherwi se provided for a particular county

1. Chief clerk. By witten order filed and recorded in his office,
which he may in |ike manner revoke at pleasure, a surrogate shal
appoint a chief clerk of the surrogate's court, who shall be and shal
performall duties of the clerk of the surrogate's court.

2. Deputy chief clerk. In any county containing a city of the second
class and in any county having a popul ati on over 500,000 the surrogate
shall, and in any other county the surrogate nmay, in |ike nanner appoi nt
a deputy chief clerk of the surrogate's court. In counties under 500, 000
the surrogate may designate one of the clerks of the court to act as
deputy chief clerk of the court in addition to other duties.

3. Tenporary chief clerk of the court. Should the chief clerk or
deputy chief clerk be absent or unable to act or if the office be vacant
the surrogate nmay designate any | aw assistant or other clerk to serve
tenporarily as chief clerk or deputy chief clerk of the court.

4. Cath and bond. Each chief clerk and deputy chief clerk shall,
bef ore entering upon the performance of his duties, take the
constitutional oath of office and shall file it with the county clerk of
the county together with a bond in the sum of $50,000 approved by the
surrogate conditioned for the faithful performance of his duties.

5. O her personnel. Wthin the appropriation therefor nade by the
county board of supervisors each surrogate may |i kew se appoi nt and
renove such | aw assistants, clerks, court reporters and such attendants,
nmessengers and ot her court officers and enpl oyees as necessary,

i ncluding tenporary court attendants and ot her personnel.

Court attendants and officers whose duty shall be to attend terns and



sessions of court as required and perform such services as the surrogate
directs shall possess all the powers of an officer designated by the
sheriff to attend upon the court.

8§ 2606. Chief clerk and deputy chief clerk of the surrogate's court and
ot her personnel in Bronx, Kings, New York, Queens and Ri chnond
counties

1. The judge of the surrogate's court in the counties of Bronx, Kings,
New Yor k, Queens and Ri chnond counties nmay severally appoint and renove
a chief clerk of the court, a deputy chief clerk and such | aw
assistants, clerks, court reporters and other officers and enpl oyees as
necessary.

2. The chief clerk shall also be and shall performall duties of the
clerk of the surrogate's court.

3. Each chief clerk and deputy chief clerk of the court shall, before
entering upon the performance of his duties, take the constitutional
oath of office and file the sane with the county clerk, together with a
bond in the sum of $50, 000 approved by the surrogate conditioned on the
faithful performance of the duties of his office.

4. Should the chief clerk or deputy chief clerk be absent or unable to
act or if the office be vacant the surrogate nay desighate any | aw
assistant or other clerk to serve tenporarily as chief clerk or deputy
chief clerk of the court.

5. Each surrogate nmay appoint and renove such attendants, nessengers
and court officers to attend terns and sessions of court and perform
such duties as required. Such officers shall have all the powers of
of ficers designated by sheriffs to attend upon courts of record.

6. The conpensation of all court personnel in the surrogate's court of
each county, notw thstandi ng any ot her provisions of |aw, shall be fixed
by the respective surrogates upon approval of the state adm nistrator



and shall be a city charge provided that the final determ nation of the
estimate of annual financial needs of the court shall be made as
provided by article 7-a of the judiciary |aw and section 29 of article 6
of the Constitution. The proper appropriating body shall annually
appropriate the necessary funds for such conpensation and ot her expenses
of the court.

§ 2607. Court reporters

1. Each surrogate nmay appoint and at pleasure renpove one or nore court
reporters for the court, whose conpensation shall be determ ned and paid
in the sane manner as salaries of clerks in the court.

2. The court reporter appointed to serve in the surrogate's court may
wi th approval of the surrogate be designated to performduties in
anot her court and the court reporter of another court wth approval of
the judge thereof may be designated to serve in the surrogate's court.
The provisions of the judiciary law apply to court reporters in the
court.

3. Wienever the service of a court reporter is required and no regul ar
court reporter is available, or he is sick, absent or unable to act, or
whenever a trial or hearing requires additional reportorial services, a
surrogate nmay appoint one or nore tenporary court reporters to serve in
an action or proceeding to be paid a reasonabl e conpensation certified
by the surrogate which shall be a charge upon the city or county and
pai d as ot her expense of the court.

8§ 2608. Expenses of surrogate or clerk

Where, upon the application of any party, the judge or clerk of the
surrogate's court goes to a place other than the court in order to take
testinmony, he shall be paid by such party his actual and necessary
expenses.



8§ 2609. Powers of chief clerk and other officers of the surrogate's
court

1. The chief clerk and deputy chief clerk of the surrogate's court may
exercise, concurrently with the surrogate, the foll ow ng powers:

(a) To certify and sign, issue or seal in the name of the clerk

(i) any papers or records of the court,

(ii) any process to which a party is entitled as of course,

(iii) any letters or other nandate of the court.

(b) To adjourn to a definite tinme, not exceeding 30 days, any matter,
when the surrogate is absent fromhis office or unable by reason of
ot her engagenents to attend thereto.

(c) In any proceeding of which the court has jurisdiction, to
adm ni ster oaths, take acknow edgnents of deeds and all other witten
instruments and certify the same at any place within or wthout the
state.

(d) Wth the approval of the surrogate or surrogates of the county to
aut hori ze or deputize one or nore of the other clerks of the court, to
sign his name and exercise such of the other powers conferred upon him
by this section as he shall designate. The surrogate may prohibit the
chief clerk or deputy chief clerk from exercising any powers specified
in this subdivision but the prohibition does not affect the validity of
any act of the clerk done in disregard of the prohibition.

2. In addition to the powers above enunerated, to take proof of a
will, unless objections to probate of such will have been filed and are
pendi ng at such tine.

3. The surrogate or surrogates in their discretion respectively nmay

(a) Designate the chief clerk, one of the other clerks, a | aw
assistant or any assistant, to take and report the testinony in any
proceedi ng, but without authority to pass upon the issue therein. The
person so designated shall have the power to adm nister oaths to the
persons testifying in such proceeding. Wenever the person so
desi gnated goes to a place other than the surrogate's office his actua
and necessary expenses shall be paid by the party seeking the testinony



and the chief clerk of the court shall not be required to nake any
collection or return of the noney so paid.

(b) Authorize and deputize in witing the chief clerk, one or nore
other clerks, |aw assistants or other assistants to sign the nane of the
respective surrogate to decrees in uncontested proceedi ngs for
adm nistration, for the probate of a will or for the appointnment of a
general guardian of the person or property of an infant, upon a witten
decision duly filed by the surrogate and authorize and deputize any such
of ficer or enployee to sign in his nanme orders on applications to open
safe deposit boxes. Any decree or order signed by such officer or
enpl oyee pursuant to the designation shall be valid and binding as if
signed by the surrogate.

4. \Were service upon a respondent is nade by personal delivery of
process to the chief clerk of the court designated pursuant to 307 the
chief clerk shall mail such process to respondent at the address
i ndicated by himin such designation or if not so designated, at the
address | ast indicated by himon the records of the court.

5. \Whenever the testinony is taken by conmm ssion or by any disclosure
device or an attesting witness is exam ned under 1404, the court nay
direct that the comm ssion issue to the chief clerk, deputy chief clerk
or a law assistant and that the disclosure be held under the supervision
of one of such persons.

6. The signature of the chief clerk upon a certificate of letters of
any kind or a certificate of conparison or of a search may be a
facsimle, inprinted, stanped, photographed or engraved thereon.

§ 2610. Comm ssioner of records of surrogate's court, New York county;
appoi ntnment; salary; duties

1. The surrogates of New York county shall appoint a conm ssioner of
records. The conm ssioner shall appoint, subject to the prior approval
of the surrogates, subordinates to assist himin the performance of his
duties. The salary of the comm ssioner and his subordi nates shall be



fixed by the surrogates and shall be paid out of appropriations therefor
made by the city of New York.

2. The conm ssioner shall exam ne into the arrangenment and condition
of the records, wills, docunents, books and papers deposited or filed in
the office of the surrogate's court of the county of New York and into
the condition and sufficiency of the indices thereof. He shall collate
and arrange the sanme in such manner as may be necessary for their
restoration and preservation and shall take such steps as may be
necessary to provide convenient references thereto and for the
exam nation and use as the public interest and conveni ence may require.
He shall cause copies thereof to be made whenever by reason of age, use,
exposure, or any casualty such copies shall in his judgnment be necessary
and after the copy has been conpared with the original it shall be
certified by the comm ssioner and shall thereafter be admitted in
evi dence and shall be considered for all other purposes with the sane
effect as the original. The original shall be placed in a suitable
encl osure by the conm ssioner and shall be preserved, properly endorsed
and i ndexed for such exam nation as nay be directed by an order of the
court in any action or proceeding in which the accuracy of the copy may
be questioned. H's duties shall be performed under such conditions and
regul ati ons as nmay be approved by the surrogates and in a manner which
shall permt the exam nation and use of the records, wills, docunents,
books, papers and indices as the public interest and conveni ence may
require.

3. The office of conm ssioner of records of the surrogate's court of
New York county shall term nate upon the conpletion of the duties in
this section prescribed.

§ 2611. O her court matters

1. Each surrogate may establish and organize within the court such
departnments and divi sions as deened necessary and advi sable to
effectively performthe various phases of work of the court including
accounting, adm nistration, adoption, guardi anship, |aw, probate,



speci al proceedi ngs and such ot her departnents and divi sions as serve
t he needs of the court.

2. Each surrogate nay assign, reassign and change at pleasure the
personnel of the court to one or nore departnents or divisions of the
court and specify the duties and responsibilities of all court
per sonnel .

3. The court may have such auxiliary services as will serve its
purpose and are within its authorized appropriation or otherw se nmade
available to it and may utilize the auxiliary services and agencies
avai l able to any court of record.

ARTI CLE 27
APPEALS
Secti on
2701. Appeal; general applicability of CPLR
2702. Proceedi ngs upon remttitur.

§ 2701. Appeal; general applicability of CPLR

1. Except as otherwi se provided in this act either expressly or by
necessary inplication all of those provisions of the CPLR which govern
appeal s generally, CPLR article 55, and appeals to the appellate
di vision from judgnments and orders of the suprene court, CPLR article
57, and such other CPLR provisions as are relevant in conjunction with
such appeal s shall be applicable to appeals from decrees and orders of
this court. For such purpose the following ternms as used in the CPLR
shal | have the neani ngs ascri bed:

(a) "Action" shall nmean "proceedi ng";

(b) "Judgnent" shall nean "decree";

(c) "Plaintiff" shall mean "petitioner"™ or "applicant"; and

(d) "Defendant" shall mean "respondent™".

2. In the event a verdict was not returned an appeal nmay be taken from



an order denying a notion for the direction of judgnent.

§ 2702. Proceedings upon remttitur.

Remttitur fromthe appellate court to this court shall also be as
provided in the CPLR, except that any decree or order to be entered in
this court upon the remttitur shall be as directed by the court.

ARTI CLE 28
REPEAL; SAVI NGS CLAUSE; EFFECTI VE DATE
Secti on

2801. Repeal of surrogate's court act.
2802. Pendi ng and subsequent actions and proceedi ngs.
2803. Reference to surrogate's court act.
2804. Effect of unconstitutionality in part.
2805. Effective date.

8§ 2801. Repeal of surrogate's court act.

Chapter 928 of the laws of 1920, entitled "An act in relation to
surrogates and the practice and procedure in surrogate's courts” and al
acts anendatory thereof and suppl enental thereto, constituting the
surrogate's court act, as heretofore in effect, are hereby repeal ed.

§ 2802. Pendi ng and subsequent actions and proceedi ngs

This act shall apply to all actions and proceedi ngs hereafter
commenced. It shall also apply to all further proceedi ngs in pending
actions and proceedi ngs except to the extent that the court determ nes
that the application in a particular pending action or proceedi ng woul d
not be feasible or would work injustice, in which event the forner
procedure applies. Proceedings pursuant to law in an action or
proceedi ng taken prior to the tinme this act takes effect shall not be



rendered ineffectual or inpaired by this act.

§ 2803. Reference to surrogate's court act

This act shall succeed the surrogate's court act and shall be deened
substituted therefor throughout the statutes and rules of the state.
Ref erence in any statute or rule to a particular provision of the
surrogate's court act or to any part thereof shall, insofar as
practicabl e, be deemed to refer to:

1. Such provision of this act or part thereof as replaces the prior
provi sion or part thereof or

2. Such practice as replaces that of the prior provision or part
t hereof, whether the practice is supplied by statute other than this act
or by authority other than statute, if the prior provision or part
thereof is not superseded by a specific provision of this act.

§ 2804. Effect of unconstitutionality in part

I f any cl ause, sentence, paragraph, subdivision, section or part of
this chapter shall be adjudged by any court of conpetent jurisdiction to
be invalid, such judgnment, decree or order shall not affect, inpair or
i nvalidate the remai nder thereof but shall be confined in its operation
to the clause, sentence, paragraph, subdivision, section or part thereof
directly involved in the controversy in which such judgnment, decree or
order shall have been rendered.

§ 2805. Effective date

This act shall take effect Septenber first, nineteen hundred
Si xty-seven.



