§ 2308. Comm ssions of trustees, donees of power during mnority and
donees of powers in trust under wills of persons dying, or
under lifetime trusts created, on or before August 31, 1956

1. On the settlenent of the account of any trustee or donee of power
in trust under the will of a person dying on or before August 31, 1956,
or under a lifetinme trust established on or before August 31, 1956, the
court nmust allow himor her his or her reasonabl e and necessary expenses
actually paid by himor her and if he or she be an attorney of this
state and shall have rendered | egal services in connection with his or
her official duties, such conpensation for his or her |egal services as
shal | appear to the court to be just and reasonable and in addition
thereto it nust allowto the trustee or to the donee of the power in
trust for his or her services as trustee or donee of the power in trust
the followi ng comm ssions fromtrust principal or property subject to
the power in trust:

(a) For receiving principal or property subject to the power in trust

(1) all sunms of nobney constituting principal or property subject to
the power in trust not exceeding $2,000 at the rate of 3 per cent;

(2) all additional sunms of principal or property subject to the power
in trust not exceeding $10,000 at the rate of 1 1/2 per cent;

(3) all sunms of principal or property subject to the power in trust
above $12,000 at the rate of 1 1/4 per cent; and

(b) For paying out principal or property subject to the power in trust
at the rate of 1 per cent.

(c) Notwithstanding the provisions of section 8 of chapter 237 of the
| aws of 1978, conmi ssions provided by paragraph (a) of this subdivision
for receiving principal or property subject to the power in trust shal
not be allowed to a trustee or donee of a power in trust who qualifies
to act as such on or after June 5, 1978, and shall not be all owed on
additions of property received on or after June 5, 1978; such
comi ssions on any increments in property that are payable by reason of
any sal e, exchange or liquidation of such property shall be allowed on
the |l esser of (1) the amobunt of such increnents on the date of sale,
exchange or |iquidation of such property and (2) the anobunt of such
i ncrements on June 5, 1978; and such conm ssions on any increnents in
property that are payable by reason of any distribution of such property



shall be allowed on the |Iesser of (1) the anpbunt of such increnents on
the date of distribution of such property and (2) the anount of such
i ncrenments on the effective date of this paragraph.

2. In addition to the comm ssion all owed by subdivision one a trustee
or a donee of a power in trust shall be entitled to annual conm ssions
at the follow ng rates:

(a) $10.50 per $1,000 or mmjor fraction thereof on the first $400, 000
of principal or property subject to the power in trust;

(b) $4.50 per $1,000 or major fraction thereof on the next $600, 000 of
principal or property subject to the power in trust; and

(c) $3.00 per $1,000 or major fraction thereof on all additional
principal or property subject to the power in trust.

Such annual conm ssions shall be conmputed either on the value of the
principal of the trust or of the property subject to the power in trust
at the end of the period for which the comm ssions are payable or, at
the option of the trustee or of the donee of the power in trust, on the
val ue of the principal of the trust or of the property subject to the
power in trust at the beginning of such period, provided that the option
el ected by the trustee or of the donee of the power in trust for the
first period for which such conm ssions are payabl e shall be used during
t he continuance of the trust or of the power in trust and shall be
bi ndi ng on any successor or substitute trustee or trustees or successor
or substitute donees of the power in trust. In the case of a trust or
power in trust which prior to January 1, 1994 conputed annual
commi ssions on the basis of a 12 nonth period (other than a cal endar
year), the trustee's or donee's prior election of such 12 nonth peri od
shal |l be binding unless, prior to January 1, 1995, the trustee or donee
makes a new el ection to conpute annual commi ssions on the basis of a
cal endar year either on the value of the principal of the trust or of
the property subject to the power in trust at the end of, or at the
option of the trustee or donee of the power in trust at the beginning
of , the cal endar year for which the conm ssions were payable, which new
el ection shall be used during the renmining continuance of the trust or
of the power in trust and shall be binding on any successor or
substitute trustee or trustees or donee or donees of the power in trust.



The conputation shall be nmade on the basis of a 12 nonth period but the
anount so conputed payable to a trustee or donee of a power in trust
shal | be proportionately reduced or increased for any paynents made in
partial distribution of the trust or of the property subject to the
power in trust or receipt of any additional property into the trust or
by the donee of a power in trust within such period and shall be
proportionately reduced in any period for which such conm ssions are
payable to the trustee or donee of the power in trust if the periodis

| ess than 12 nonths. For the purpose of conputing the annual commi ssions
t he val ue of any principal asset when received by the trust or by the
donee of a power in trust shall be the presunptive value of the asset at
t he begi nning and end of the period for which such comm ssions are
payabl e. In conputing the value of the principal of the trust or of the
property subject to the power in trust the trustee or the donee of the
power in trust nmay use the presunptive value in respect of any principal
asset or may use the actual value of the asset. On the settlenent of the
account of the trustee or of the donee of a power in trust any person

i nterested nay di spute the anmobunt of any commi ssion clai med or retained.
The burden of proving that the actual value of any principal asset
differs fromits presunptive value is upon the trustee, the donee of the
power in trust or other person claimng the difference.

3. Unless the will or lifetinme trust instrunent otherw se explicitly
provi des, the annual comm ssions allowed by this section shall be
payabl e one-third fromthe incone of the trust and two-thirds fromthe
principal of the trust. However, in the case of a trust whose definition
of income is governed by section 11-2.4 of the estates, powers and
trusts |law, such annual conm ssions shall be payable fromthe corpus of
any such trust after allowance for the annuity or unitrust anounts and
shall not be payabl e out of such annuity or unitrust anount and shal
not be payabl e out of such unitrust anount.

4. The comm ssions all owed by subdivision 2 may be retained by a
trustee or donee of a power in trust provided he or she furnishes
annually as of a date not nore than 30 days prior to the end of the
trust year selected by the trustee or the cal endar year, to each
beneficiary currently receiving incone, and to any other beneficiary



interested in the incone and to any person interested in the principal
of the trust who shall nake a denmand therefor or to the beneficiary of
the power in trust who shall make a demand therefor, a statenment show ng
the principal assets or the property subject to the power in trust on
hand on that date, and at |east annually or nore frequently if the
trustee or donee of a power in trust so elects, a statenent show ng al
his or her receipts of incone and principal or property subject to the
power in trust during the period with respect to which the statenent is
rendered including the anount of any comm ssions retained and the basis
upon whi ch the comm ssions were conputed. A trustee or donee of a power
in trust shall not be deened to have wai ved any conmm ssions by reason of
his or her failure to retain themat the time when he or she becones
entitled thereto; provided however that commi ssions fromincone for any
gi ven trust or cal endar year shall be allowed and retained only from

i nconme derived fromthe trust or fromthe property subject to the power
in trust during that year and shall not be supplied fromincome on hand
in respect of any other trust or calendar year. If a beneficiary

recei ving i ncome does not desire to be furnished with any such statenent
his or her advice to the trustee or to the donee of the power in trust
to that effect in witing shall thereafter excuse the trustee or donee
of the power in trust fromfurnishing such statenment to the beneficiary
unl ess and until the beneficiary requests such annual statenents from
the trustee or donee of the power in trust.

5. (a) During the continuance of a trust created solely for public,
religious, charitable, scientific, literary, educational or fraternal
uses and during the period of continuance of such a trust established
after the termination of a life use or uses the trustee shall be
entitled to and nmay retain annual conm ssions according to the terns
specified in subdivision 2 of this section, but only to the extent of 80
percent of the rates stated therein. Notw thstanding any other provision
of law, with respect to any portion of such trust which exceeds a
principal value of twenty mllion dollars, the trustee nay only take
annual commi ssions to the extent of 50 percent of the rate specified in
par agraph (c) of subdivision 2 of this section.

(b) I'n the case of a trust described in paragraph (a) of this
subdi vision, a trustee shall not be entitled to any comm ssion from



principal as specified in subdivision 1 of this section for paying out
princi pal .

(c) I'n the case of such a trust which continues after the term nation
of alife use or uses the trustee for the period of the neasuring life
or lives shall be entitled to conm ssions frominconme and principal at
the rates and according to the terns otherw se provided in this section,
except that he or she shall not be entitled to any commi ssions for
payi ng out any anount of principal.

6. (a) If the gross value of the principal of the trust or of the
property subject to the power in trust accounted for anmounts to $400, 000
or nore and there is nore than 1 trustee or donee of the power in trust,
each trustee or donee of the power in trust is entitled to the ful
conpensati on for receiving and payi ng out principal or property subject
to the power in trust allowed herein to a sole trustee or donee of the
power in trust unless there are nore than 3, in which case the
conpensation to which 3 would be entitled nust be apporti oned anong the
trustees or donees of the power in trust according to the services
rendered by themrespectively, unless the trustees or donees of the
power in trust shall have agreed in witing anong thenselves to a
di fferent apportionnent which, however, shall not provide for nore than
one full comm ssion for any one of them I|f the gross value of the
principal of the trust or of the property subject to the power in trust
accounted for is:

(i) less than $100,000 and there is nore than 1 trustee or donee of
the power in trust the full conpensation for receiving and payi ng out
principal or property subject to the power in trust allowed herein to a
sole trustee or donee of the power in trust nust be apportioned anong
t hem according to the services rendered by themrespectively, or

(ii) $100,000 or nore but |ess than $400, 000, each trustee or donee of
the power in trust is entitled to the full conpensation for receiving
and payi ng out principal or property subject to the power in trust
al l owed pursuant to this subdivision to a sole trustee or donee of the
power in trust unless there are nore than 2 trustees or donees of the
power in trust in which case the full conpensation for paying out
principal or property subject to the power in trust allowed pursuant to
this subdivision to 2 trustees or donees of the power in trust nust be



apportioned anong them according to the services rendered by them
respectively,

unl ess the trustees or donees of the power in trust shall have agreed in
writing between or anong thenselves to a different apportionnment which,
however, shall not provide for nore than one full commi ssion for any one
of them

(b) If the value of the principal of the trust or of the property
subject to the power in trust for the purpose of conputing the annual
commi ssions all owed by subdivision 2 anounts to $400, 000 or nore and
there is nore than one trustee or donee of the power in trust, each
trustee or donee of the power in trust is entitled to the full annual
commi ssion allowed herein to a sole trustee or donee of the power in
trust unless there are nore than 3, in which case the annual conm ssions
to which 3 would be entitled nust be apportioned anbng the trustees or
donees of the power in trust according to the services rendered by them
respectively, unless the trustees or donees of the power in trust shal
have agreed in witing anong thenselves to a different apportionnent
whi ch, however, shall not provide for nore than one full annua
commi ssion for any one of them If the value of the principal or of the
property subject to the power in trust for the purpose of conputing the
annual comm ssion all owed by subdivision 2 anmounts to:

(i) less than $100,000 and there is nore than 1 trustee or donee of
the power in trust, the annual comm ssions fromincone and the annual
commi ssion allowed herein to a sole trustee or donee of the power in
trust nust be apportioned anong the trustees or donee of the power in
trust according to the services rendered by them respectively, or

(ii) $100,000 or nore but |ess than $400, 000, each trustee or donee of
the power in trust is entitled to the full annual conm ssion all owed
pursuant to this subdivision to a sole trustee or donee of the power in
trust unless there are nore than 2 trustees or donees of the power in
trust in which case the full annual comm ssions allowed pursuant to this
subdivision to 2 trustees or donees of the power in trust nust be
apportioned anong them according to the services rendered by them
respectively,
unl ess the trustees or donees of the power in trust shall have agreed in
writing between or anong thenselves to a different apportionnment which,
however, shall not provide for nore than one full annual comm ssion for



any one of them However, if froma trust or fromproperty subject to a
power in trust having a value of $400,000 or nore, or if froma trust or
fromproperty subject to a power in trust having a value of $100, 000 or
nore but |ess than $400, 000, as the case nmay be, at the beginning of a
trust year or of the calendar year in the case of a power in trust, any
paynments in partial distribution of the trust or of the property subject
to the power in trust shall be made during the trust or cal endar year so
as to reduce the trust or of the property subject to the power in trust
to a value of |ess than $400, 000 or $100,000, as the case may be, at the
end of the trust or cal endar year, then the annual commi ssion all owed
herein shall, on a proportionate basis, be those allowed to a trustee of
a trust or to donees of a power in trust over property having a val ue of
$400, 000 or nore, of a trust or to donees of a power in trust over
property having a value of $100,000 or nore but |ess than $400, 000, as
the case may be, for the period fromthe beginning of the trust or

cal endar year to the date of the distribution and shall, on a
proportionate basis, be those allowed to trustees of a trust or to
donees of a power in trust over property having a value of either

$100, 000 or nore but |ess than $400, 000 or |ess than $100, 000, as the
case may be, for the renmaminder of the trust or cal endar year and the
part of such comm ssions payable from principal and conputed fromthe
begi nning of the trust or cal endar year to the date of distribution
shall be charged ratably to the property remaining in the trust and to
the property distributed fromthe trust on the basis of their respective
val ues. Further, if during a trust year or a cal endar year in the case
of power in trust additional property shall be received into a trust

whi ch had a value of |ess than $100,000 or by a donee of a power in
trust the property subject to which had a value of |ess than $100, 000,

or into a trust which had a value of $100,000 or nore but |ess than
$400, 000 or by a donee of a power in trust the property subject to which
had a val ue of $100,000 or nore but |ess than $400,000, as the case nay
be, at the beginning of the trust or cal endar year so that because of
the additional property the trust or the property subject to the power
in trust shall have a value of $100,000 or nmore or of $400,000 or nore,
as the case nay be, at the end of the trust or cal endar year, then the
annual commi ssion allowed herein to the trustee or to the donee of the
power in trust shall, on a proportionate basis, be those allowed to



trustees of a trust or to donees of a power in trust over property
havi ng a val ue of |ess than $100,000, or to trustees of a trust or to
donees of the power in trust having a value of $100,000 or nore but |ess
t han $400, 000, as the case may be, for the period fromthe begi nning of
the trust or calendar year to the date of the receipt of the additional
property and shall, on a proportionate basis, be those allowed to
trustees of a trust or to donees of a power in trust over property
havi ng a val ue of $100,000 or nore but |ess than $400,000, or to
trustees of a trust or to donees of a power in trust over property
havi ng $400, 000 or nore, as the case may be, for the remrai nder of the
trust or cal endar year.

7. \Were a trustee or donee of a power in trust is for any reason
entitled or required to collect the rents of and nmanage real property
t he net anmount of rents collected and not the gross anmount shall be used
i n maki ng conput ati on of comm ssions all owed by subdivision 5 hereof and
in addition to the comm ssions herein provided he or she shall be
al lowed and nay retain for such services 6 per cent of the gross rents
coll ected, but there shall be only 1 such additional conmm ssion
regardl ess of the nunber of trustees or donees of the power in trust. If
there are 2 or nore trustees or donees of the power in trust the
addi ti onal commi ssion herein provided nust be apporti oned anong t hem
according to the services rendered by themrespectively unl ess they
shall have agreed in witing anong thensel ves to a different
apportionment.

8. Atrustee who prior to Septenber 1, 1966 shall have received the
maxi mum anount of conm ssions on principal permtted by subdivision 8 of
section 285-a of the surrogate's court act as that subdivision existed
prior to that date, shall not be entitled to annual principal
comm ssions for the period fromthe date when he or she shall receive
such maxi mum and Septenber 1, 1966, but shall be entitled to receive
comm ssions fromand after Septenber 1, 1966 at the rates and in the
manner provided in this section. A trustee who has becone entitled to
annual princi pal comm ssions pursuant to section 285-a of the
surrogate's court act as it existed prior to Septenber 1, 1966, but has
not received them may receive an anount of conm ssions not in excess of



t he amount he or she woul d have been entitled to if he or she had taken
such comm ssions, and be entitled to receive in addition comi ssions
fromand after Septenber 1, 1966 at the rates and in the manner provided
in that section.

9. A trustee who has been acting prior to July 1, 1956 shall be
entitled to have conmm ssions on principal and incone theretofore
recei ved by himor her conputed, allowed and paid under the nethods and
at the rates set forth herein, except as foll ows:

(a) If prior to July 1, 1956 a trustee has been allowed or has
retai ned conm ssions for receiving and paying out or for distributing
any itemof principal he or she shall be entitled to no further
commi ssions on the item

(b) I'f prior to July 1, 1956 a trustee has been allowed or retained
commi ssions on any item of principal received but not paid out or
distributed by himor her he or she shall be entitled to no further
commi ssions for receiving the item

(c) Any trustee who becanme entitled to an annual principal com ssion
under subdivision 1 (b) of section 285-a of the surrogate's court act as
it existed prior to April 1, 1948 and who has not retai ned such
commi ssion may retain an anmount equal to one-half of such annual
principal comm ssion. A trustee who because of the provisions of
subdi vi sion 2 of section 285-a of the surrogate's court act as it
existed prior to April 1, 1948 either was not entitled to retain an
annual princi pal comm ssion under subdivision 1 (b) thereof or was
required to credit such annual principal commi ssion against his or her
comm ssion for receiving principal, nmay retain an anount equal to 1/2 of
such annual principal commssion. If a trustee has been all owed by
decree or has retained any such annual principal conmm ssion one-half the
anmount thereof shall be deducted fromthe anpbunt of comm ssions to which
the trustee woul d ot herwi se be entitled under the provisions of
subdi vi si on 1.

(d) The annual principal conm ssions allowed by subdivision 3 of this
section as it existed on Septenber 1, 1967 shall not be all owed or
retained in respect of any trust year ending prior to April 1, 1948, but
for any trust year ending on or after April 1, 1948 and prior to July 1,
1956, the annual principal conmm ssion which nay be all owed or retained



shall be conputed at the rates in effect on the date such trust year
ended.

(e) If prior to July 1, 1956 a trustee has been allowed or has
retai ned conm ssions on any itemof incone received and paid out by him
or her prior to Septenber 1, 1943 or on any item of incone collected by
hi m or her subsequent to Septenmber 1, 1943 he or she shall be entitled
to no further comm ssion on the item

10. The val ue of any property to be determ ned in such nmanner as
directed by the court and the increnent thereof received, distributed or
delivered shall be considered as noney in making conputation of
commi ssi ons. Whenever any portion of the dividends, interests or rents
payable to a trustee or donee of a power in trust is required by any |aw
of the United States or other governnental unit to be withheld by the
person paying it for inconme tax purposes, the anmount so w thheld shal
be deened to have been coll ect ed.

11. Where the will provides a specific conpensation to a trustee or
donee of a power in trust he or she is not entitled to any ot her
al l ownances for his or her services.

12. If a trustee of a trust is authorized or required by the terns of
the will to accumul ate income for any purpose permtted by | aw, any
i nconme so accumnul ated which is not added to principal of the trust shal
be deenmed a separate trust for purposes of this subdivision and the
trustee shall be entitled to comm ssions in respect thereof at the rates
and according to the terms and provisions of subdivisions 1, 2 and 5 of
this section as though, for purposes of conputing conm ssions of the
trustee, incone so accunul ated was princi pal.

13. For the purposes of this section, the term"trustee" shall mean
any trustee who is not a corporate trustee and the term "donee of a
power in trust" shall nean any such donee including a donee of a power
during minority who is not a corporate fiduciary of a donee of a power
during minority with the rights and duties of a guardi an under section
1714 of this chapter provided, however, that as used in subdivision 6 of
this section, the termtrustee shall include a corporate trustee.






