8§ 1750-b. Health care decisions for persons who are intellectually
di sabl ed

1. Scope of authority. Unless specifically prohibited by the court
after consideration of the determ nation, if any, regarding a person who
is intellectually disabled s capacity to make health care deci sions,
which is required by section seventeen hundred fifty of this article,

t he guardi an of such person appointed pursuant to section seventeen
hundred fifty of this article shall have the authority to make any and
all health care decisions, as defined by subdivision six of section
twenty-ni ne hundred eighty of the public health | aw, on behal f of the
person who is intellectually disabled that such person could nake if
such person had capacity. Such decisions may include decisions to

wi thhold or withdraw |ife-sustaining treatnent. For purposes of this
section, "life-sustaining treatnment” nmeans nedical treatnent, including
cardi opul nonary resuscitation and nutrition and hydration provi ded by
nmeans of nedical treatnent, which is sustaining |ife functions and

wi t hout which, according to reasonabl e nedi cal judgnment, the patient
will die within a relatively short tine period. Cardiopul nonary
resuscitation is presuned to be life-sustaining treatnent w thout the
necessity of a nedical judgnment by an attendi ng physician. The
provisions of this article are not intended to permt or pronote
sui ci de, assisted suicide or euthanasia; accordingly, nothing in this
section shall be construed to permt a guardian to consent to any act or
om ssion to which the person who is intellectually disabled could not
consent if such person had capacity.

(a) For the purposes of making a decision to withhold or w thdraw
|ife-sustaining treatnent pursuant to this section, in the case of a
person for whom no guardi an has been appoi nted pursuant to section
seventeen hundred fifty or seventeen hundred fifty-a of this article, a
"guardi an" shall also nmean a famly nenber of a person who (i) has
intellectual disability, or (ii) has a devel opnental disability, as
defined in section 1.03 of the nmental hygi ene law, which (A) includes
intellectual disability, or (B) results in a simlar inpairnent of
general intellectual functioning or adaptive behavior so that such
person i s incapable of managi ng hinself or herself, and/or his or her
affairs by reason of such devel opnental disability. Qualified famly



menbers shall be included in a prioritized list of said famly nenbers
pursuant to regul ati ons established by the comm ssioner of the office
for people with devel opnental disabilities. Such fam |y nenbers mnust
have a significant and ongoing involvenent in a person's life so as to
have sufficient know edge of their needs and, when reasonably known or
ascertai nabl e, the person's wi shes, including noral and religious
beliefs. In the case of a person who was a resident of the forner

W I | owbr ook state school on March seventeenth, nineteen hundred
seventy-two and those individuals who were in community care status on
that date and subsequently returned to WI I owbrook or a rel ated
facility, who are fully represented by the consuner advisory board and
who have no guardi ans appoi nted pursuant to this article or have no
qualified fam |y nmenbers to make such a deci sion, then a "guardi an”
shall al so mean the W1 | owbr ook consumner advisory board. A decision of
such fam |y nenber or the WII owbrook consuner advisory board to

wi t hhold or withdraw |ife-sustaining treatnent shall be subject to al
of the protections, procedures and safeguards which apply to the

deci sion of a guardian to withhold or withdraw |ife-sustaining treatnent
pursuant to this section.

In the case of a person for whom no guardi an has been appoi nted
pursuant to this article or for whomthere is no qualified fam |y nenber
or the WI | owbrook consuner advisory board avail able to nake such a
deci sion, a "guardi an" shall also nean, notw thstanding the definitions
in section 80.03 of the nental hygiene |aw, a surrogate deci sion-maki ng
commttee, as defined in article eighty of the nental hygiene |aw. All
decl arati ons and procedures, including expedited procedures, to conply
with this section shall be established by regul ati ons pronul gated by the
commi ssion on quality of care and advocacy for persons with
di sabilities.

(b) Regul ations establishing the prioritized list of qualified famly
menbers required by paragraph (a) of this subdivision shall be devel oped
by the conm ssioner of the office for people with devel opnental
disabilities in conjunction with parents, advocates and fam |y nenbers
of persons who are intellectually disabled. Regulations to inplenment the
authority of the WII owbrook consuner advi sory board pursuant to
paragraph (a) of this subdivision may be pronul gated by the comm ssioner



of the office for people with devel opnental disabilities with advice
fromthe WII owbrook consuner advisory board.

(c) Notwithstanding any provision of law to the contrary, the formal
determ nations required pursuant to section seventeen hundred fifty of
this article shall only apply to guardi ans appoi nted pursuant to section
seventeen hundred fifty or seventeen hundred fifty-a of this article.

2. Decision-making standard. (a) The guardi an shall base all advocacy
and health care deci sion-naking solely and exclusively on the best
interests of the person who is intellectually disabled and, when
reasonably known or ascertainable with reasonable diligence, on the
person who is intellectually disabled s w shes, including noral and
religious beliefs.

(b) An assessnent of the person who is intellectually disabled s best
interests shall include consideration of:

(i) the dignity and uni queness of every person;

(ii) the preservation, inprovenent or restoration of the person who is
intellectually disabled s health;

(iii) the relief of the person who is intellectually disabled s
suffering by nmeans of palliative care and pai n nanagenent;

(iv) the unique nature of artificially provided nutrition or
hydrati on, and the effect it nay have on the person who is
intellectually disabled; and

(v) the entire medical condition of the person.

(c) No health care decision shall be influenced in any way by:

(i) a presunption that persons who are intellectually disabled are not
entitled to the full and equal rights, equal protection, respect,
nmedi cal care and dignity afforded to persons w thout an intellectual
disability or a devel opnental disability; or

(ii) financial considerations of the guardian, as such consi derations
af fect the guardian, a health care provider or any other party.

3. Right to receive information. Subject to the provisions of sections
33.13 and 33.16 of the nental hygiene | aw, the guardi an shall have the
right to receive all nedical information and nedi cal and cli nical
records necessary to nmake i nforned decisions regarding the person who is
intellectually disabled s health care.



4. Life-sustaining treatnent. The guardi an shall have the affirnmative
obligation to advocate for the full and efficacious provision of health
care, including life-sustaining treatnment. In the event that a guardi an
makes a decision to withdraw or withhold |life-sustaining treatnent from
a person who is intellectually disabl ed:

(a) The attendi ng physician, as defined in subdivision tw of section
twenty-ni ne hundred eighty of the public health |aw, nust confirmto a
reasonabl e degree of nedical certainty that the person who is
intellectually disabled | acks capacity to nake health care deci sions.
The determ nation thereof shall be included in the person who is
intellectually disabled s nedical record, and shall contain such
attendi ng physician's opinion regarding the cause and nature of the
person who is intellectually disabled s incapacity as well as its extent
and probabl e duration. The attendi ng physician who nakes the
confirmation shall consult with another physician, or a |licensed
psychol ogist, to further confirmthe person who is intellectually
di sabl ed' s | ack of capacity. The attendi ng physician who makes the
confirmation, or the physician or |icensed psychol ogi st with whomthe
attendi ng physician consults, nust (i) be enployed by a devel opnent al
disabilities services office nanmed in section 13.17 of the nental
hygi ene | aw or enployed by the office for people with devel opnent al
disabilities to provide treatnment and care to people with devel opnenta
disabilities, or (ii) have been enployed for a m ninmumof two years to
render care and service in a facility or programoperated, |icensed or
aut hori zed by the office for people with devel opnmental disabilities, or
(iii) have been approved by the conm ssioner of the office for people
wi th devel opnental disabilities in accordance with regul ations
promul gat ed by such conm ssioner. Such regul ations shall require that a
physi cian or |icensed psychol ogi st possess specialized training or three
years experience in treating intellectual disability. A record of such
consultation shall be included in the person who is intellectually
di sabl ed' s nedi cal record.

(b) The attendi ng physician, as defined in subdivision tw of section
twenty-ni ne hundred eighty of the public health law, with the
concurrence of another physician with whom such attendi ng physician
shall consult, nust determine to a reasonabl e degree of nedica



certainty and note on the person who is intellectually disabled s chart
t hat :

(i) the person who is intellectually disabled has a nedical condition
as foll ows:

A. a terminal condition, which for the purpose of this section neans
an illness or injury fromwhich there is no recovery, and which
reasonably can be expected to cause death within one year; or

B. pernmanent unconsci ousness; or

C. a nedical condition other than such person's intellectual
disability which requires life-sustaining treatnent, is irreversible and
which will continue indefinitely; and

(ii) the life-sustaining treatnment would i npose an extraordi nary
burden on such person, in |ight of:

A. such person's nedical condition, other than such person's
intellectual disability; and

B. the expected outcone of the |ife-sustaining treatnent,
not wi t hst andi ng such person's intellectual disability; and

(iii) in the case of a decision to withdraw or withhold artificially
provided nutrition or hydration:

A. there is no reasonable hope of nmaintaining life; or

B. the artificially provided nutrition or hydration poses an
extraordi nary burden.

(c) The guardian shall express a decision to withhold or w thdraw
life-sustaining treatnent either

(i) inwiting, dated and signed in the presence of one wtness
ei ghteen years of age or older who shall sign the decision, and
presented to the attendi ng physician, as defined in subdivision two of
section twenty-nine hundred eighty of the public health |aw, or

(ii) orally, to two persons eighteen years of age or ol der, at |east
one of whomis the person who is intellectually disabled s attending



physi ci an, as defined in subdivision two of section twenty-nine hundred
eighty of the public health | aw.

(d) The attendi ng physician, as defined in subdivision tw of section
twenty-ni ne hundred eighty of the public health | aw, who is provided
with the decision of a guardian shall include the decision in the person
who is intellectually disabled s nedical chart, and shall either:

(i) pronptly issue an order to withhold or withdraw |ife-sustaining
treatment fromthe person who is intellectually disabled, and informthe
staff responsible for such person's care, if any, of the order; or

(ii) pronptly object to such decision, in accordance w th subdivision
five of this section.

(e) At least forty-eight hours prior to the inplenentation of a
decision to withdraw |ife-sustaining treatnment, or at the earliest
possible tine prior to the inplenentation of a decision to wthhold
| ife-sustaining treatnment, the attending physician shall notify:

(i) the person who is intellectually disabled, except if the attending
physi cian determnes, in witing and in consultation with another
physician or a |licensed psychol ogist, that, to a reasonabl e degree of
nmedi cal certainty, the person would suffer inmediate and severe injury
fromsuch notification. The attendi ng physician who nakes the
confirmation, or the physician or |icensed psychol ogi st with whomthe
attendi ng physician consults, shall:

A. be enployed by a devel opnental disabilities services office nanmed
in section 13.17 of the nental hygiene | aw or enployed by the office for
people with devel opnental disabilities to provide treatnent and care to
peopl e with devel opnmental disabilities, or

B. have been enployed for a mninmmof two years to render care and
service in a facility operated, |icensed or authorized by the office for
peopl e with devel opnmental disabilities, or

C. have been approved by the conm ssioner of the office for people
wi th devel opnental disabilities in accordance with regul ations
promul gat ed by such conm ssioner. Such regul ations shall require that a
physi cian or |icensed psychol ogi st possess specialized training or three
years experience in treating intellectual disability. A record of such



consultation shall be included in the person who is intellectually
di sabl ed' s nedi cal record;

(ii) if the person is in or was transferred froma residenti al
facility operated, |icensed or authorized by the office for people with
devel opnmental disabilities, the chief executive officer of the agency or
organi zati on operating such facility and the nental hygi ene | egal
service; and

(iii) if the person is not in and was not transferred fromsuch a
facility or program the commi ssioner of the office for people with
devel opnental disabilities, or his or her designee.

5. Objection to health care decision. (a) Suspension. A health care
deci si on made pursuant to subdivision four of this section shall be
suspended, pending judicial review, except if the suspension would in
reasonabl e nedi cal judgnment be likely to result in the death of the
person who is intellectually disabled, in the event of an objection to
t hat decision at any tinme by:

(i) the person who is intellectually disabled on whose behal f such
deci si on was nade; or

(ii) a parent or adult sibling who either resides with or has
mai nt ai ned substantial and conti nuous contact with the person who is
intellectually disabled; or

(iii) the attendi ng physician, as defined in subdivision tw of
section twenty-nine hundred eighty of the public health |aw, or

(iv) any other health care practitioner providing services to the
person who is intellectually disabled, who is |icensed pursuant to
article one hundred thirty-one, one hundred thirty-one-B, one hundred
thirty-two, one hundred thirty-three, one hundred thirty-six, one
hundred thirty-nine, one hundred forty-one, one hundred forty-three, one
hundred forty-four, one hundred fifty-three, one hundred fifty-four, one
hundred fifty-six, one hundred fifty-nine or one hundred sixty-four of
t he education |aw, or

(v) the chief executive officer identified in subparagraph (ii) of
par agraph (e) of subdivision four of this section; or

(vi) if the person is in or was transferred froma residenti al
facility or program operated, approved or licensed by the office for
peopl e with devel opnental disabilities, the nental hygi ene | egal



service; or

(vii) if the person is not in and was not transferred fromsuch a
facility or program the commi ssioner of the office for people with
devel opnental disabilities, or his or her designee.

(b) Form of objection. Such objection shall occur orally or in
writing.

(c) Notification. In the event of the suspension of a health care
deci sion pursuant to this subdivision, the objecting party shal
pronptly notify the guardian and the other parties identified in
par agraph (a) of this subdivision, and the attendi ng physician shal
record such suspension in the person who is intellectually disabled s
medi cal chart.

(d) Dispute nediation. In the event of an objection pursuant to this
subdi vi sion, at the request of the objecting party or person or entity
authorized to act as a guardi an under this section, except a surrogate
deci si on maki ng comm ttee established pursuant to article eighty of the
mental hygi ene | aw, such objection shall be referred to an ethics review
commttee, established pursuant to section two thousand ni ne hundred
ni nety-four-mof the public health aw or simlar entity for mediating
di sputes in a hospice, such as a patient's advocate's office, hospital
chaplain's office or ethics conmttee, as described in witing and
adopted by the governing authority of such hospice, for non-binding
medi ation. In the event that such dispute cannot be resolved within
seventy-two hours or no such nediation entity exists or is reasonably
avai l abl e for nediation of a dispute, the objection shall proceed to
judicial review pursuant to this subdivision. The party requesting
nmedi ati on shall provide notification to those parties entitled to notice
pursuant to paragraph (a) of this subdivision.

6. Special proceeding authorized. The guardi an, the attending
physi ci an, as defined in subdivision two of section twenty-nine hundred
eighty of the public health law, the chief executive officer identified
i n subparagraph (ii) of paragraph (e) of subdivision four of this
section, the nental hygiene |legal service (if the person is in or was
transferred froma residential facility or program operated, approved or
| icensed by the office for people with devel opnental disabilities) or
t he conm ssioner of the office for people with devel opnental



disabilities or his or her designee (if the person is not in and was not
transferred fromsuch a facility or program nmay comence a speci al
proceeding in a court of conpetent jurisdiction with respect to any

di spute arising under this section, including objecting to the

wi t hdrawal or withhol ding of |ife-sustaining treatnment because such

wi t hdrawal or withholding is not in accord with the criteria set forth
in this section.

7. Provider's obligations. (a) A health care provider shall conply
with the health care decisions nade by a guardian in good faith pursuant
to this section, to the sane extent as if such decisions had been nade
by the person who is intellectually disabled, if such person had
capacity.

(b) Notwi t hstandi ng paragraph (a) of this subdivision, nothing in this
section shall be construed to require a private hospital to honor a
guardi an's health care decision that the hospital would not honor if the
deci si on had been nmade by the person who is intellectually disabled, if
such person had capacity, because the decision is contrary to a formally
adopted witten policy of the hospital expressly based on religious
beliefs or sincerely held noral convictions central to the hospital's
operating principles, and the hospital would be permtted by law to
refuse to honor the decision if made by such person, provided:

(i) the hospital has informed the guardian of such policy prior to or
upon adm ssion, if reasonably possible; and

(ii) the person who is intellectually disabled is transferred pronptly
to anot her hospital that is reasonably accessi bl e under the
circunstances and is willing to honor the guardian's decision. |If the
guardian is unable or unwilling to arrange such a transfer, the
hospital's refusal to honor the decision of the guardi an shal
constitute an objection pursuant to subdivision five of this section.

(c) Notwi thstandi ng paragraph (a) of this subdivision, nothing in this
section shall be construed to require an individual health care provider
to honor a guardian's health care decision that the individual would not
honor if the decision had been nade by the person who is intellectually
di sabled, if such person had capacity, because the decision is contrary
to the individual's religious beliefs or sincerely held noral
convictions, provided the individual health care provider pronptly



informs the guardian and the facility, if any, of his or her refusal to
honor the guardian's decision. In such event, the facility shal

pronptly transfer responsibility for the person who is intellectually

di sabl ed to another individual health care provider willing to honor the
guardi an's deci sion. The individual health care provider shall cooperate
in facilitating such transfer of the patient.

(d) Notwi thstanding the provisions of any other paragraph of this
subdivision, if a guardian directs the provision of |ife-sustaining
treatment, the denial of which in reasonabl e nmedical judgnent woul d be
likely to result in the death of the person who is intellectually
di sabl ed, a hospital or individual health care provider that does not
wi sh to provide such treatnent shall nonethel ess conply with the
guardi an' s deci sion pending either transfer of the person who is
intellectually disabled to a willing hospital or individual health care
provider, or judicial review

(e) Nothing in this section shall affect or dimnish the authority of
a surrogate decision-naking panel to render decisions regardi ng major
medi cal treatnent pursuant to article eighty of the nmental hygi ene | aw.

8. Immunity. (a) Provider inmmunity. No health care provider or
enpl oyee thereof shall be subjected to crimnal or civil liability, or
be deenmed to have engaged i n unprofessional conduct, for honoring
reasonably and in good faith a health care decision by a guardian, or
for other actions taken reasonably and in good faith pursuant to this

secti on.
(b) Guardian immunity. No guardian shall be subjected to crimnal or
civil liability for making a health care decision reasonably and in good

faith pursuant to this section



