§ 1726. Standby guardi ans

1. For the purpose of this section:

(a) "Standby guardi an" neans (i) a person judicially appointed
pursuant to subdivision three of this section as standby guardi an of the
person and/or property of an infant whose authority becones effective
upon the incapacity, adm nistrative separation, or death of the infant's
parent, |egal guardian, |egal custodian or prinmary caretaker or upon the
consent of the parent, |egal guardian, |egal custodian or primry
caretaker; and (ii) a person designated pursuant to subdivision four of
this section as standby guardi an whose authority becones effective upon
the death, adm nistrative separation, or incapacity of the infant's
parent, |egal guardian, |egal custodian or prinmary caretaker or upon the
debilitation and consent of the parent, |egal guardian, |egal custodian
or primary caretaker.

(b) "Legal guardian" neans the court-appoi nted guardi an of the
infant's person and/ or property.

(c) "Attendi ng physician" means the physician who has primary
responsibility for the treatnment and care of the infant's parent, | egal
guardi an, |egal custodian or prinmary caretaker. \Were nore than one
physi ci an shares such responsibility, or where a physician is acting on
t he attendi ng physician's behal f, any such physician may act as the
attendi ng physician pursuant to this section. Were no physician has
such responsibility, any physician who is famliar with the parent's,
| egal guardian's, |legal custodian's or primary caretaker's nedi cal
condition may act as the attendi ng physician pursuant to this section.

(d) "Debilitation" nmeans a chronic and substantial inability to care
for one's dependent infant, as a result of (i) a progressively chronic
or irreversibly fatal illness, or (ii) a physically debilitating
i1l ness, disease or injury. "Debilitated" neans the state of having a
debilitation

(e) "Incapacity" nmeans a chronic and substantial inability, as a
result of mental inpairnment, to understand the nature and consequences
of decisions concerning the care of one's dependent infant, and a
consequent inability to care for such infant. "Incapacitated" neans the
state of having an incapacity.

(f) "Admi nistrative separation" neans a parent, |egal guardian, |egal



custodian or primary caretaker's (i) in connection with a federal
immgration matter: arrest, detention, incarceration, renoval and/or
deportation; or (ii) receipt of official conmunication by federal,
state, or local authorities regarding immgration enforcenment which
gi ves reasonabl e notice that care and supervision of the child by the
parent, |egal guardian, |egal custodian, or primary caretaker will be
i nterrupted or cannot be provided.

2. The provisions of this article relating to guardians shall apply to
st andby guardi ans, except insofar as this section provides otherw se.

3. (a) A petition for the judicial appointnment of a standby guardi an
of the person and/or property of an infant pursuant to this subdivision
may be made only by a parent, a |l egal guardian of the infant or a | egal
custodi an of the infant; or where the infant is not residing with a
parent, |egal guardian or |egal custodian and, to the satisfaction of
the court, such parent, |egal guardian or |egal custodi an cannot be
| ocated with due diligence, the primary caretaker of such infant my
petition for a judicial appointnent of such standby guardi an.
Application for standing to petition as a prinmary caretaker shall be
upon notion to the court upon notice to such parties as the court nay
direct.

(b) A petition for the judicial appointnment of a standby guardi an of
an infant shall, in addition to neeting the requirenents of section
seventeen hundred four of this article:

(i) State whether the authority of the standby guardian is to becone
ef fective upon the petitioner's incapacity, upon the petitioner's death,
upon the petitioner's consent, or upon the petitioner's adm nistrative
separation acconpani ed by his or her consent required pursuant to the
provi si ons of subdivision seven of this section, or upon whichever
occurs first;

(ii) State that the petitioner suffers from (A) a progressively

chronic illness; (B) an irreversibly fatal illness and the basis for
such statenent, such as the date and source of a nedical diagnosis,
Wi thout requiring the identification of the illness in question, or (O

state that the petitioner may becone subject to adm nistrative
separation and the basis for such statenent.



(c) Upon a petition for the judicial appointnment of a standby guardi an
of an infant pursuant to paragraph (a) of this subdivision or for the
judicial appointnent of a guardian pursuant to paragraph (d) of
subdi vi sion four of this section, the court shall conduct a hearing. The
court may in its discretion dispense with a hearing for the appoi ntnent
of a standby guardian, and nay in its discretion appoint a guardi an ad
litemor an attorney for the infant to recommend whet her the appoi nt nent
of a standby guardi an as proposed in the application is in the best
interest of the infant.

(d) (i) If the court finds that the petitioner suffers froma
progressively chronic illness or an irreversibly fatal illness, or finds
that the petitioner may becone subject to adm nistrative separation, and
that the interests of the infant will be pronoted by the appoi nt ment of
a standby guardi an of the person and/or property it nust rmake a decree
accordingly.

(ii) Such decree shall specify whether the authority of the standby
guardian is effective upon the receipt of a determ nation of the
petitioner's incapacity, upon the receipt of the certificate of the
petitioner's death, or other such evidence of death that nay be
satisfactory to the court, or upon the receipt of docunentation of the
petitioner's admnistrative separation, and receipt of the petitioner's
consent to the comrencenent of the standby guardian's authority required
pursuant to the provisions of subdivision seven of this section, or upon
whi chever occurs first. The decree shall also provide that the authority
of the standby guardian may earlier becone effective upon witten
consent of the parent pursuant to subparagraph (iv) of paragraph (e) of
t hi s subdi vi sion

(iii) If at any tinme prior to the comencenent of the authority of the
standby guardian the court finds that the requirenents of subparagraph
(i) of this paragraph are no |onger satisfied, it may rescind such
decree.

(e) (i) Where the decree provides that the authority of the standby
guardian is effective upon receipt of a determ nation of the
petitioner's incapacity, the standby guardian's authority shall conmence
upon the standby guardian's recei pt of a copy of a determ nation of
i ncapacity nade pursuant to subdivision six of this section. The standby
guardi an shall file a copy of the determ nation of incapacity with the



court that issued the decree within ninety days of the date of receipt
of such determ nation or the standby guardian's authority nay be
resci nded by the court.

(ii) Where the decree provides that the authority of the standby
guardian is effective upon receipt of a certificate of the petitioner's
deat h, or other such evidence of death that may be satisfactory to the
court, the standby guardian's authority shall comrence upon the standby
guardian's receipt of a certificate of death, or other such evidence of
death as may be specified in the decree. The standby guardian shall file
the certificate of death, or other such evidence of death, with the
court that issued the decree within ninety days of the date of the
petitioner's death or the standby guardian's authority nmay be rescinded
by the court.

(iii) Where the decree provides that the authority of the standby
guardian is effective upon the standby guardi an's receipt of
docunentation of the petitioner's adm nistrative separation, the standby
guardian's authority shall commence upon the standby guardian's receipt
of docunentation of the petitioner's adm nistrative separati on pursuant
to subdivision seven of this section, and receipt of the petitioner's
consent to the comrencenent of the standby guardian's authority as
required pursuant to the provisions of subdivision seven of this
section. The standby guardian shall file the docunentation of
adm ni strative separation with the court that issued the decree within
sixty days of the date of the standby guardi an's recei pt of
docunentation of the petitioner's adm nistrative separation or the
standby guardian's authority nmay be rescinded by the court.

(iv) Notwi thstandi ng subparagraphs (i) and (ii) of this paragraph, a
st andby guardian's authority shall comrence upon the standby guardian's
recei pt of the petitioner's witten consent to such commencenent, signed
by the petitioner in the presence of two witnesses at |east eighteen
years of age, other than the standby guardi an, who shall also sign the
writing. Another person nay sign the witten consent on the petitioner's
behal f and at the petitioner's direction if the petitioner is physically
unabl e to do so, provided such consent is signed in the presence of the
petitioner and the w tnesses. The standby guardian shall file the
witten consent with the court that issued the decree within ninety days
of the date of receipt of such witten consent or the standby guardian's



authority may be rescinded by the court.

(f) The petitioner may revoke a standby guardi anship created under
t hi s subdivision by executing a witten revocation, filing it with the
court that issued the decree, and pronptly notifying the standby
guardi an of the revocati on.

(g) A person judicially appointed standby guardi an pursuant to this
subdi vision nay at any tine before the comrencenent of his or her
authority renounce the appointnent by executing a witten renunciation
and filing it with the court that issued the decree, and pronptly
notifying the petitioner of the revocation.

4. (a) A parent, a legal guardian, a |egal custodian, or primary
caretaker under the circunstances described in paragraph (a) of
subdi vision three of this section or under circunstances described in
subpar agraph (i) of paragraph (b) of this subdivision nay desighate a
st andby guardi an by nmeans of a witten designation, signed by the
parent, |egal guardian, |egal custodian or prinmary caretaker in the
presence of two witnesses at | east eighteen years of age, other than the
st andby guardi an, who shall also sign the witing. Another person may
sign the witten designation on the parent's, |egal guardian's, |egal
custodian's or primary caretaker's behalf and at the parent's, |egal
guardian's, legal custodian's or prinmary caretaker's direction if the
parent, |egal guardian, |egal custodian or prinmary caretaker is
physically unable to do so, provided the designation is signed in the
presence of the parent, |egal guardian, |egal custodian or primry
caretaker and the w tnesses.

(b) (i) A designation of a standby guardi an shall identify the parent,
| egal guardian, |egal custodian or primary caretaker, the infant and the
person designated to be the standby guardi an, and shall indicate that
the parent, |egal guardian, |egal custodian or primary caretaker intends
for the standby guardian to becone the infant's guardian in the event
the parent, |egal guardian, |egal custodian or primary caretaker either:
(A) becones incapacitated; (B) beconmes debilitated and consents to the
commencenent of the standby guardian's authority; (C) becones subject to
an admni strative separation and consents to the commencenent of the
standby guardian's authority as required pursuant to the provisions of
subdi vi si on seven of this section; or (D) dies prior to the commencenent



of a judicial proceeding to appoint a guardi an of the person and/or
property of an infant.

(ii) A parent, legal guardian, |egal custodian or prinmary caretaker
may desighate an alternate standby guardian in the sane witing, and by
t he sane manner, as the designation of a standby guardi an.

(iii) A designation nmay, but need not, be in the followi ng form

Desi gnati on of Standby CGuardi an
(NOTE: As used in this form the term"parent” shall include a

parent, a court-appoi nted guardian of an infant's person or

property, a legal custodian, or a prinmary caretaker, and the term
"child(ren)" shall include the dependant infant of a parent,

court-appoi nted guardi an, |egal custodian or primary caretaker

| (nanme of parent) hereby designate (nane, honme address and
t el ephone nunber of standby guardi an) as standby guardi an of
the person and property of my child(ren) (name of child(ren)).

(You may, if you wish, provide that the standby guardian's
authority shall extend only to the person, or only to the
property, of your child, by crossing out "person" or
"property", whichever is inapplicable, above.)

The appoi nt nent of as the standby guardi an of
t he person and property of my child(ren) would be in the best
interests of nmy child(ren) because: (lInsert justification for
appoi ntment of this person as the standby guardian)

The standby guardian's authority shall take effect: (1) if
nmy doctor concludes in witing that | amnentally
i ncapacitated, and thus unable to care for nmy child(ren); (2)
if my doctor concludes in witing that I am physically
debilitated, and thus unable to care for ny child(ren) and I
consent in witing, before two witnesses, to the standby
guardian's authority taking effect; (3) If |I beconme subject to
an admni strative separation such that care and supervi sion of
the child will be interrupted or cannot be provided; or (4)



upon ny death.

In the event the person | designate above is unable or
unwi I ling to act as guardian for ny child(ren), | hereby
desi gnate (nanme, hone address and tel ephone nunber of
al ternate standby guardi an), as standby guardi an of ny
child(ren).

| al so understand that my standby guardian's authority wl|l
cease sixty days after conmencing unless by such date he or
she petitions the court for appointnment as guardi an.

| understand that | retain full parental, guardi anship,
custodi al or caretaker rights even after the commencenent of
t he standby guardi an's authority, and may revoke the standby
guardi anshi p at any tine.

Si ghat ur e:

Addr ess:

Dat e:

| declare that the person whose nanme appears above signed
this docunent in ny presence, or was physically unable to sign
and asked another to sign this docunent, who did so in ny
presence. | further declare that | amat |east eighteen years
old and am not the person designated as standby guardi an.

Wtness' Signature:

Addr ess:

Dat e:

Wtness' Signature:

Addr ess:

Dat e:

(iv) Notwi thstandi ng paragraphs (a) and (b) of this subdivision, a
desi gnati on of standby guardi an shall be effective as if made in
accordance with the requirenents of this subdivision if it was validly
made: (a) where the parent, |egal guardian, |egal custodian or prinmary
caretaker was domiciled at the tinme it was executed; (b) in the
jurisdiction where it was executed or (c) where the parent, |egal
guardi an, |egal custodian or primary caretaker is domciled at the tine
t he designation becones effective.

(c) The authority of the standby guardi an under a designati on shal
commence upon either: (i) the standby guardian's recei pt of a copy of a




determ nation of incapacity made pursuant to subdivision six of this
section; (ii) the standby guardian's receipt of (A a copy of a
determ nation of debilitation nade pursuant to subdivision six of this
section and (B) a copy of the parent's, |egal guardian's, |egal
custodian's or primary caretaker's witten consent to such comrencenent,
signed by the parent, |egal guardian, |egal custodian or prinmary
caretaker in the presence of two witnesses at |east eighteen years of
age, other than the standby guardi an, who shall also sign the witing.
Anot her person may sign the witten consent on the parent's, | egal
guardi an's, legal custodian's or prinmary caretaker's behalf and at the
parent's, legal guardian's, |legal custodian's or primary caretaker's
direction if the parent, |egal guardian, |egal custodian or primry
caretaker is physically unable to do so, provided such consent is signed
in the presence of the parent, |egal guardian, |egal custodian or
primary caretaker and the witnesses; (iii) an admnistrative separation
and consent as required pursuant to the provisions of subdivision seven
of this section or (iv) the standby guardian's receipt of a certificate
of death, funeral home receipt or other such docunent indicating that
the parent, |egal guardian, |egal custodian or prinmary caretaker has
di ed. The standby guardian shall file a petition pursuant to paragraph
(d) of this subdivision within sixty days of the date of its
comencenent pursuant to this paragraph or such standby guardian's
authority shall cease after such date, but shall recomence upon such
filing.

(d) The standby guardian may file a petition for appointnment as
guardi an after receipt of either: (i) a copy of a determ nation of
i ncapacity nade pursuant to subdivision six of this section; or (ii) (A
a copy of a determ nation of debilitation nmade pursuant to subdi vi sion
six of this section and (B) a copy of the parent's, |egal guardian's,
| egal custodian's or prinmary caretaker's witten consent, pursuant to
paragraph (c) of this subdivision; (iii) docunentation of an
adm ni strative separation and consent as required pursuant to the
provi si ons of subdivision seven of this section; or (iv) a certificate
of death, or other such evidence of death that nay be satisfactory to
the court. Such petition nmust, in addition to neeting the requirenents
of section seventeen hundred four of this article:

(i) append the witten designation of such person as standby guardi an;



and

(ii) append a copy of: (A) the determ nation of incapacity of the
parent, |egal guardian, |egal custodian or prinmary caretaker; or (B) the
determ nation of debilitation and the parental, guardian's, custodian's
or caretaker's consent; (C docunentation of an adm nistrative
separation and consent as required pursuant to the provisions of
subdi vi si on seven of this section; or (D) a copy of the parent's, |egal
guardian's, legal custodian's or prinmary caretaker's death certificate,
or other such evidence of death that may be satisfactory to the court;
and

(iii) if the petition is by a person designated as alternate standby
guardi an, state that the person designated as standby guardian is
unwi I ling or unable to act as standby guardi an, and the basis for such
st at enent .

(e) Subject to the provisions of paragraph (c) of subdivision three of
this section, if the court finds that the petitioner was duly designated
as standby guardi an, that the parent, |egal guardian, |egal custodian or
primary caretaker of the infant is (i) incapacitated, (ii) debilitated
and consents, (iii) has becone subject to an adnministrative separation
and consents as required pursuant to the provisions of subdivision seven
of this section, or (iv) has died, as established by a copy of a death
certificate or other such evidence of death as nay be satisfactory to
the court, that the interests of the infant will be pronoted by the
appoi ntment of a standby guardi an of the person and/or property, and
that, if the petition is by a person designated as alternate standby
guardi an, the person designated as standby guardian is unwilling or
unabl e to act as standby guardian, it nust make a decree accordingly.
Prior to nmaking its finding, the court may, in its discretion, appoint
an attorney for the infant to reconmend whet her the appoi ntment of the
st andby guardi an as proposed in the petitionis in the best interests of
the infant.

(f) The parent, |egal guardian, |egal custodian or primary caretaker
may revoke a standby guardi anship created under this subdivision: (i) by
executing a subsequent designation of guardi anship pursuant to
par agraphs (a) and (b) of this subdivision, or (ii) notw thstanding the
provi si ons of sections seventeen hundred ten and sevent een hundred
el even of this article, in the case of a standby guardi an whose



authority becones effective upon the death of the parent, | egal

guardi an, |egal custodian or prinmary caretaker of the infant, by a
subsequent designati on of standby guardian set forth in a will of the
parent, |egal guardian, |egal custodian or primary caretaker, or (iii)
by notifying the standby guardian verbally or in witing or by any other
act evidencing a specific intent to revoke the standby guardi anship
prior to the filing of a petition. Wiere the petition has already been
filed, by executing a witten revocation, filing it with the court where
the petition was filed, and pronptly notifying the standby guardi an of

t he revocati on.

5. The standby guardian may also file a petition for appointnent as
guardian in any other manner permtted by this article or article six of
the fam |y court act, on notice to the parent, |egal guardian, |egal
custodian or prinmary caretaker and may append a designation of standby
guardian to the petition for consideration by the court in the
determ nati on of such petition.

6. (a) A determination of incapacity or debilitation nust: (i) be nade
by the attending physician to a reasonabl e degree of nedical certainty;
(ii) be in witing; and (iii) contain the attendi ng physician's opinion
regardi ng the cause and nature of the parent's, |egal guardian's, |egal
custodian's or primary caretaker's incapacity or debilitation as well as
its extent and probabl e duration. The attendi ng physician shall provide
a copy of the determ nation of incapacity or debilitation to the standby
guardian, if the standby guardian's identity is known to the physician.

(b) If requested by the standby guardi an, an attendi ng physician shal
make a determ nation regarding the parent's, |egal guardian's, |egal
custodian's or primary caretaker's incapacity or debilitation for
pur poses of this section.

(c) The standby guardi an shall ensure that the parent, |egal guardian,
| egal custodian or prinmary caretaker is informed of the comencenent of
t he standby guardian's authority as a result of a determ nation of
i ncapacity and of the parent's, |egal guardian's, |egal custodian's or
primary caretaker's right to revoke such authority pronptly after
recei pt of the determ nation of incapacity, provided there is any
i ndication of the person's ability to conprehend such information.



7. Docunentation of an adm nistrative separation (a) shall consist of
an admni strative order, judicial order, affidavit or affirmtion
i ndicating the parent, |egal guardian, |egal custodian or primary
caretaker's adnmi nistrative separation as defined in this section and (b)
shal | be acconpanied by witten consent of the parent, |egal guardian,
| egal custodian, or primary caretaker, signed by the parent, | egal
guardi an, |egal custodian, or primary caretaker in the presence of two
W t nesses at | east ei ghteen years of age, other than the standby
guardi an, who shall also sign the witing. Consent contained in the
formal petition submtted pursuant to subdivision three of this section
or the witten designation nade pursuant to subdivision four of this
section shall be sufficient to satisfy the requirenent for consent set
forth in this subdivision.

8. The commencenent of the standby guardian's authority pursuant to a
determ nation of incapacity, determ nation of debilitation,
adm ni strative separation, or consent shall not, itself, divest the
parent, |egal guardian, |egal custodian or prinmary caretaker of any
parental , guardi anshi p, custodial or caretaker rights, but shall confer
upon the standby guardi an concurrent authority with respect to the
i nfant.

9. (a) The clerk of any county upon being paid the fees all owed
therefor by law shall receive for filing any instrument appointing or
designati ng a standby guardi an pursuant to this section nade by a
domciliary of the county, and shall give a witten receipt therefor to
the person delivering it. The filing of an appoi ntnent or designation of
st andby guardi an shall be for the sol e purpose of safekeeping and shal
not affect the validity of the appointnment or designation.

(b) The appoi ntnment or designation shall be delivered only to: (i) the
parent, |egal guardian, |egal custodian or prinmary caretaker who
appoi nted or designated the standby guardian; (ii) the standby guardi an
or alternate standby guardian; (iii) the person designated as standby
guardi an or alternate standby guardian; or (iv) any other person
directed by the court.






