8§ 1412. Prelimnary letters testanmnentary

1. Whenever a petition for probate of a will (other than a | ost or
destroyed will) has been filed and process has issued thereon, an
executor nanmed in the will may file with the court a witten request for
the issuance to himof prelimnary letters testanentary. 1Inits

di scretion the court nay accept a witten request for such letters prior
to the issuance of process upon such proof as the court shall deem
necessary. \Were the request is nade by one of several nom nated
executors, notice shall be given to all persons who under the terns of
the will have a right to letters testanmentary equal to that of the
petitioner. Were there is another will of the sanme testator on file in
the court that is later in date than the propounded instrunment, notice
shall be given to all persons who under the terns of the later wll
woul d have the right to letters testanentary i nmedi ately upon probate of
such later will.

2. (a) Notice hereunder shall be given at the tine and in the manner
directed by the court and may be given either before or after issuance
of prelimnary letters. Any person having a right to letters
testamentary equal to that of an applicant for prelimnary letters
testamentary may join in the application for such letters and may
request that they issue to himor after the issue of such letters nay
request that the letters heretofore issued be extended to him A person
naned in the will to act as executor upon the occurrence of any
contingency nmay in |ike manner request issuance of such letters,
provi ded that the contingency has occurred which would entitle himto be
appoi nted executor. A person naned as executor in a will later in date
than that in which the first applicant is appointed nmay file a witten
cross-request for prelimnary letters testanentary after he has filed a

petition for probate of such later will and process has been issued
thereon. Unless, for good cause shown, the court shall otherw se
direct, the person naned as executor in the |latest such will shall have

a prior right to prelimnary letters testanmentary.

(b) Wen prelimnary letters testanmentary have been issued and
thereafter a will later in date has been filed with a petition for its
probate, and process has been issued thereon, an executor naned in the



later will nay request the revocation of the prior letters and the

i ssuance of prelimnary letters to him and upon such notice as the
court may direct, the court shall have discretion to revoke the letters
theretofore issued and grant prelimnary letters testanentary to the
executor named in the later will, to grant prelimnary letters
testamentary jointly to the executors named in both wills, to confirm
the grant of letters theretofore issued, or to take such other action as
the court deens to be for the best interests of the estate and of the
persons interested therein.

3. (a) Upon due qualification as provided in subdivision 5 and upon
t he i ssuance of process, and whether before or after the return day of
said process, prelimnary letters testanentary nust thereupon be issued
to the person or persons who appear to the court to be entitled thereto,
and where the court has accepted a request for such letters prior to the
i ssuance of process, prelimnary letters testanentary may be issued in
the discretion of the court upon due qualification as provided in
subdivision 5. The letters shall confer upon the person naned therein,
subject to any limtations contained in the instrunent offered for
probate, all the powers and authority and shall subject himto all the
duties and liabilities of an adm nistrator except that they do not
confer any power to pay or to satisfy a |l egacy or distributive share.
Unl ess the court or the instrument offered for probate directs
otherwise, a prelimnary executor is also authorized to take possession
of, manage and sell any real property devised by and any personal
property specifically bequeathed by the instrunment offered for probate
and to all ocate the expenses of nanagi ng such property in accordance
with what is reasonable and equitable in view of the interests of those
persons interested in such property and in the estate, except that any
such property specifically devised or bequeathed nay only be sold or
ot herwi se di sposed of with the witten consent of the specific devisee
or legatee or by court order. This authority shall not prevent the
prelimnary executor frompermtting the devisee or |egatee of such
property to have possession of such property.

(b) A prelimnary executor shall give notice to all parties who have
appeared of his or her appointnent within ten days of such appoi ntnent.



4. (a) The court may in the order directing the issuance of
prelimnary letters testamentary or in one or nore subsequent orders
limt prelimnary letters testanentary to the recei pt of assets
specified in such order or orders and nay prohibit the collection of any
ot her assets of the decedent, or may limt or authorize the person naned
in such letters in any manner that the court deens advisable for the
effective protection of the rights of all persons who nay have an
interest in the estate of the decedent.

(b) I'n such order or orders, the court may make such directions as it
deens proper and necessary with respect to the custody and preservation
of all papers and records of the decedent. Di scovery and production of
such papers and records shall be governed by article thirty-one of the
civil practice law and rul es.

5. Before prelimnary letters testanentary are issued to a naned
executor he shall qualify as provided in 708. If the will offered for
probate shall require the filing of a bond by the executor the person
requesting prelimnary letters testanentary nust file his bond in
accordance with the requirenents of the will. In addition the court
shall have full and conplete discretionto require himto file such
additional bond as it deens advi sabl e under the circunstances of the
particul ar case. Wiere the will is silent in respect of the filing of a
bond or where it explicitly dispenses with the filing of a bond the
court shall neverthel ess have full and conplete discretion at any tine
and fromtime to tine to require the person seeking such letters to file
a bond in such ambunt as the court deens advi sabl e under the
ci rcunst ances of the particular case or it may grant such letters
wi t hout bond. Where the will explicitly dispenses with the filing of a
bond, the court shall grant such l|etters w thout bond, unless it
determ nes there are extraordinary circunstances in the particul ar case
to warrant filing of a bond, in which case the court shall have
discretion to require the person seeking such letters to file a bond in
such anount as the court deens advi sabl e.

6. A decree denying probate to a propounded instrunent shall revoke
any prelimnary letters testanmentary issued upon such instrunent unless
the court shall direct that such letters continue until the term nation



of any appeal and in such case the court may nake such limtations,
restrictions or conditions on such letters as justice may require. The
court may revoke prelimnary letters testanmentary at any tine

(a) if it shall appear that the prelimnary executor is guilty of
unr easonabl e delay in the probate proceedi ng or

(b) for any cause that would justify the revocation of |letters under
719 or

(c) for any other reason deened by the court to be in the best
interests of the estate.

7. A prelimnary executor shall not be entitled to the conm ssions
provided for a fiduciary in this act unless the will be admtted to
probate and letters testanmentary are issued to him in which event he
shall be entitled to conm ssions as provided in this act for a case
where successive letters are issued to the sanme person on the estate of
the sane decedent. |If the will be denied probate or his letters are
revoked for any reason during the pendency of the probate proceedi ng he
shall be entitled for such service to receive only such conpensation, if
any, as the court shall determne to be reasonable and just for the
services rendered by himto the estate, not to exceed the conm ssions to
whi ch an executor would be entitled. For purpose of the fixation of
such comm ssions or conpensation any real property or specifically
devi sed personal property of which a prelimnary executor took
possessi on and then distributed or otherw se disposed of shall be
treated as property received, distributed or delivered.



