8§ 1404. Wtnesses to be exani ned; proof required

1. Except as otherwise provided in this article, 2 at l|least, of the
attesting w tnesses nmust be produced before the court and exam ned
before a witten will is admtted to probate if so nany of the w tnesses
are within the state and conpetent and able to testify.

2. Were the will offered for probate is on file in a court or public
of fice under the laws of which jurisdiction the will cannot be renoved
the court nmay issue a comm ssion to a person authorized to take a
commi ssi on under CPLR 3113 or to an attorney and counsel |l or-at-1|aw of
the state or of the jurisdiction in which the commssion is to be taken,

to take the testinony and may admt the will to probate upon proof of
its provisions, of its existence at the tine of the death of the
testator and of its due execution. Wiere the will offered for probate is
brought to the surrogate's court by a representative of a public office
of another jurisdiction, the court may take proof of the will and permt
the representative to return the will to such other jurisdiction. The
decree admitting the will to probate shall set forth the full text of
the will. The proof so taken and the decree admtting the will to
probate shall have the same force and effect as though the will had been

filed or had renmmnined in the court.

3. Before a nuncupative will executed under the provisions of EPTL
3-2.2 is admtted to probate its execution and the tenor thereof nust be
proved by at |east two witnesses. Before a holographic will made under

the provisions of that section is admtted to probate its execution and
the handwriting of the testator nust be proved.

4. In all cases the proofs nust be reduced to witing. Any party to
the proceeding, before or after filing objections to the probate of the
will, may exanmine any or all of the attesting w tnesses, the person who
prepared the will, and if the will contains a provision designed to
prevent a disposition or distribution fromtaking effect in case the
will, or any part thereof, is contested, the nom nated executors in the
will and the proponents and, upon application to the court based upon
speci al circunstances, any person whose exani nation the court detern nes



may provide information with respect to the validity of the will that is
of substantial inportance or relevance to a decision to file objections
to the will. No person who has been exanm ned as a witness under this
section shall be exam ned in the same proceedi ng under any ot her

provi sion of |aw except by direction of the court. The attesting

W t nesses, the person who prepared the will, the nom nated executors in
the will and the proponents nay be examined as to all relevant natters
whi ch nmay be the basis of objections to the probate of the propounded

i nstrunment. There shall be made available to the party conducting such
exam nation, all rights granted under article 31 of the civil practice
|l aw and rules with respect to docunent discovery.

5. Unless the court directs otherw se for good cause shown, the costs
of the exam nations conducted pursuant to subdivision 4 of this section
shall be paid as foll ows:

(a) I'n the case of exam nations conducted before objections are filed,
the testator's estate shall pay the costs of:

(1) the initial production or comm ssion and the exam nation of (A)
the first two attesting witnesses within the state who are conpetent and
able to testify who are produced by the proponent, or (B) if no w tness
is within the state and conpetent and able to testify, the w tness
Wi t hout the state who resides closest to the county in which the probate
proceedi ngs are pending and who is conpetent and able to testify; and

(2) the stenographer and one copy of the transcripts of such
exam nations for the court and any guardians ad litem
The costs of all other exam nations, including subsequent exam nations
of the w tnesses described in subparagraph (1) of this paragraph, shal
be governed by article 31 of the civil practice |aw and rul es.

(b) I'n the case of exam nations conducted after objections are filed,
all costs of such exam nations shall be governed by article 31 of the
civil practice law and rul es.

(c) Al costs of docunent discovery in connection with such
exam nations shall be governed by article 31 of the civil practice | aw
and rul es.

6. Unless the court directs otherw se for good cause shown, if nore
t han one person shall have been involved in the preparation of the will,



the term "person who prepared the will" shall nean the person so
i nvolved to whomthe testator's instructions for preparing the will were
comuni cated by the testator.



