8 443. Final average salary. a. The salary base used for the
conput ati on of benefits upon retirenent, hereinafter called in this
article final average salary, applicable to all nmenbers of the
retirement systenms who are subject to the provisions of this article,
shall be the average sal ary earned by such a nenber during any three
consecutive years which provide the highest average sal ary, exclusive of
any formof term nation pay (which shall include any conpensation in
anticipation of retirenment), or any |unp sum paynent for deferred
conpensation, sick |eave, or accumul ated vacation credit, or any other
paynment for tinme not worked (other than conpensation received while on
sick | eave or authorized | eave of absence); provided, however, if the
sal ary or wages earned during any year included in the period used to
determ ne final average salary exceeds that of the average of the
previous two years by nore than twenty percentum the anbunt in excess
of twenty percentum shall be excluded fromthe conputation of final
average salary. Wiere the period used to determ ne final average salary
is the period which i mediately precedes the date of retirenment, any
nonth or nonths (not in excess of twelve) which would ot herw se be
i ncluded in conputing final average salary but during which the nenber
was on aut horized | eave of absence at partial pay or wthout pay shal
be excluded fromthe conputation of final average salary and the nonth
or an equal nunber of nonths imredi ately precedi ng such period shall be
substituted in lieu thereof.

b. Notw t hstandi ng the provisions of subdivision a of this section,
Wi th respect to the nenbers of the New York state enpl oyees' retirenent
system the New York state and | ocal police and fire retirenent system
and the New York city teachers' retirenment system the final average
salary, shall be equal to one-third of the highest total salary earned
during any continuous period of enploynent for which the nenber was
credited with three years of service credit, exclusive of any form of
term nation pay (which shall include any conpensation in anticipation of
retirement), any lunp sum paynent for deferred conpensation, sick |eave,
or accunul ated vacation credit, or any other paynent for tinme not worked
(ot her than conpensation received while on sick |eave or authorized
| eave of absence); provided, however, if the salary earned during any
year of credited service included in the period used to determ ne final



average sal ary exceeds the average of the salaries of the previous two
years of credited service by nore than twenty per centum the anount in
excess of twenty per centum shall be excluded fromthe conputation of
final average sal ary.

c. Notwi thstanding the provisions of subdivisions a and b of this
section, with respect to police officers and firefighters as defined in
section four hundred fifty of this chapter, the final average sal ary of
an enpl oyee who has been a nenber of a retirenent systemfor |ess than
one year shall be the projected one year salary, with the cal cul ation
based upon a twelve nonth projection of the suns earned in the portion
of the year worked. |If a nenber has been enpl oyed for nore than one year
but | ess than two years, then the nenber's final average salary shall be
the average of the first year and projected second year earnings based
upon the cal cul ati on above, and if nore than two years, but |ess than
three years, then one-third the total of the first two years of
enpl oynment plus the projected third year's earnings, calculated as
i ndi cat ed above.

d. Notwi thstanding the provisions of subdivisions a and b of this
section, the final average salary of an enpl oyee who has been a nenber
of the New York city enpl oyees' retirenent systemor the New York city
teachers' retirement systemfor |ess than one year shall be the
proj ected one year salary, with the cal cul ati on based upon a twel ve
nont h projection of the suns earned in the portion of the year worked.
I f a nmenber has been enployed for nore than one year but |ess than two
years, then the nmenber's final average salary shall be the average of
the first year and projected second year earnings based upon the
cal cul ati on above, and if nore than two years, but |ess than three
years, then one-third the total of the first two years of enpl oynent
plus the projected third year's earnings, calculated as indicated above.

e. Subject to the provisions of subdivision d of this section, and
not wi t hst andi ng the provisions of subdivision a of this section, with
respect to nenbers of the New York city enpl oyees' retirenent system and
the New York city board of education retirenment systemwho are subject
to the provisions of this article, the final average salary shall be



determ ned pursuant to the provisions of paragraph twelve of subdivision
e of section 13-638.4 of the adm nistrative code of the city of New
Yor k.

f. Notwi t hstanding the provisions of subdivisions a, b and ¢ of this
section, a participating enployer nay el ect, pursuant to the provisions
of paragraph d of subdivision nine of section three hundred two of this
chapter, to have the provisions of such paragraph apply to the police
officers and firefighters in its enploy who are subject to the
provisions of this article.

f-1. A demand in collective negotiations for the additional pension
benefit provided by subdivision f of this section shall not be subject
to the provisions of paragraph (b) or (c) of subdivision four of section
two hundred nine of the civil service |aw, nor shall such demand be
subject to any provision for interest arbitration contained in any | ocal
| aw, resolution or ordi nance adopted by any governnental entity pursuant
to subdivision one of section two hundred twel ve of the civil service
| aw.

g. Notwi thstanding the provisions of subdivisions a and ¢ of this
section, the benefits for the first twenty years or |ess of service of
menbers of the New York city police pension fund, subchapter two, who
are subject to the provisions of this article, and nenbers of the fire
depart ment pension fund, subchapter two, who are subject to the
provisions of this article, shall be determ ned by using a sal ary base
equal to the salary earned by such nmenber during the one-year period
i medi ately prior to retirenment or separation fromservice due to
vesting, exclusive of any formof term nation pay (which shall include
any conpensation in anticipation of retirement), or any |unp sum paynent
for deferred conpensation, sick |eave, or accunul ated vacation credit,
or any other paynent for tinme not worked (other than conpensati on
received while on sick |eave or authorized | eave of absence); provided,
however, if the salary or wages earned during the one-year period
i medi ately prior to retirenment or separation fromservice due to
vesting exceeds that of the previous one-year period by nore than twenty
per centum the anmount in excess of twenty per centum shall be excl uded



fromthe conputation of final average salary. In determ ning final
average salary, any nonth or nonths (not in excess of three) which would
ot herwi se be included in conputing final average salary but during which
t he nenber was on authorized | eave of absence wi thout pay shall be
excluded fromthe conmputation of final average salary and the nonth or
an equal nunber of nonths imedi ately precedi ng such period shall be
substituted in lieu thereof.

h. Notw t hst andi ng any general, special or local |law, charter,

adm ni strative code, agreenent, resolution or rule or regulation to the
contrary, the salary base for nenbers of the city of New York fire
department pension fund whose enpl oynent with the fire departnment of the
city of New York comrenced on or after the first of July, two thousand
to whomthis article otherwi se applies shall be determ ned in the sane
manner as the salary base for nmenbers of the city of New York fire
department pension fund whose enpl oynent with the fire departnment of the
city of New York comrenced before the first of July, two thousand.

i . Notw thstandi ng any general, special or local |law, charter,
adm ni strative code, agreenent, resolution or rule or regulation to the
contrary, the salary base for nenbers of the New York city police
pensi on fund whose enploynment with the police departnment of the city of
New Yor k conmenced on or after the first of July, two thousand to whom
this article otherw se applies shall be determned in the sanme nanner as
the sal ary base for nmenbers of the New York city police pension fund
whose enpl oynment with the police departnment of the city of New York
commenced before the first of July, two thousand.



