8§ 40. Menbership of retirement system a. Each person who becones a
menber of the retirenent systemshall file a duly executed application
with the conptroller. Such application shall contain:

1. A detailed statement of all such person's service, and

2. A statenent that he consents and agrees to nmenbership and to the
contributions prescribed by this article.

b. Menbership in the retirenent system shall be nandatory for the
fol | ow ng:

1. Al persons who enter or re-enter the service of the state or of a
partici pati ng enpl oyer on and after July first, nineteen hundred
forty-eight, except those:

(a) I'n the exenpt class of the classified service.

(b) I'n the | abor class.

(c) Wio are | aborers and who are not covered by article nine of the
mlitary | aw

(d) I'n the uncl assified service.

(e) Who are teachers or instructors and who are eligible to nenbership
in another retirenment system

(f) Sixty years of age and over, whose positions in the exenpt class,
| abor cl ass or unclassified service have by reason of a reclassification
of positions on or after Decenber fifteenth, nineteen hundred
forty-eight, been placed in the conpetitive or non-conpetitive class of
the classified service.

(g) Whose positions are excluded fromeligibility for nenbership in
the retirenent systemand are covered only by ol d-age and survivors
I nsur ance.

(h) Whose positions pay conpensation at a rate of less than fifteen
hundred dol |l ars a year.

(i) Oherwi se specifically provided for by |aw
Persons enployed in state or local institutions reporting to or subject
to the supervision of the state departnments of correction, education,
social welfare, health or nental hygi ene need not becone nenbers until
the conpletion of six nonths of service.



2. (a) Those persons who enter or re-enter service in the state
col | eges of agriculture, hone econom cs, veterinary nedicine, or
i ndustrial and | abor relations, the state agricultural experinment
station at CGeneva, or any other institution or agency under the
managenent and control of Cornell university as representative of the
state university trustees, or who enter or re-enter service in the state
col | ege of ceram cs under the managenent and control of Alfred
university as the representative of the state university trustees, and
who do not elect the optional retirenment program established by article
ei ght-B of the education | aw, except enpl oyees who hol d federal
cooperative appointnents with the United States departnent of
agriculture as designated by the director of the New York state
cooperati ve extension service and who are eligible for participation in
the federal retirenment systemas provided in subparagraph (b) bel ow
Each such nmenber shall be covered by the provisions of this article to
the full anmpunt of the salary paid to himfromdirect or indirect
federal or state taxes. Any person who is in such service when this
par agr aph takes effect and who has not made contribution to the annuity
savi ngs fund of the New York state enpl oyees' retirenent system nmay on
or before July first, nineteen hundred fifty-seven beconme a nenber of
the New York state enpl oyees' retirenment systemand receive credit for
al l owabl e service rendered prior to January first, nineteen hundred
twenty-one, by filing with the conptroller a statenent duly executed and
acknow edged, consenting and agreeing to nenbership and to the
deductions for annuity purposes prescribed in this article, provided he
or she shall pay to the proper fund in installments as he or she shal
el ect, except that such paynents shall be made within a period no
greater than the nunber of nonths of his or her service el apsed between
January first, nineteen hundred twenty-one and his or her date of
menber shi p, an anount equal to the anmount that would have been in the
fund had he or she been a nenber during such el apsed service. Such
persons shall receive nenber service credit for the tinme for which such
paynments are nade.

(b) (1) Any enpl oyee of a county extension service association and any
enpl oyee of Cornell university appointed for the first time on or after
August first, nineteen hundred seventy-seven who hol ds a federal



cooperative appointnent with the United States departnment of agriculture
as designated by the director of the New York state cooperative
extension service and who is eligible for participation in the federal
retirement systemshall be excluded from nmenbership in the state
enpl oyees' retirenment system

(2) any person who on or before July thirty-first, nineteen hundred
seventy-seven holds a state cooperative appoi ntnent as designated by the
director of the New York state cooperative extension service, may el ect
to receive federal cooperative appointnment in the nmanner provided for by
the relevant federal laws, rules and regulations and to participate in
the federal retirenment system and di scontinue participation in the state
retirement systemby filing a witten notice of term nation, on or
bef ore Decenber thirty-first, nineteen hundred seventy-eight with the
conptroller. Any enpl oyee who is a nenber of the New York state
enpl oyees' retirenent systemat the tinme he or she el ects coverage in
the federal retirenment programshall be deened to be a person who
di sconti nues service on the effective date of such election, for the
pur pose of determning his or her eligibility for rights and benefits in
such state system provided however, that if he or she does not w thdraw
accurul ated contributions, (i) continued service with the county
extensi on service association or Cornell university while under the
federal retirement program shall be deened to be nenber service in the
state enpl oyees' retirenent systemfor the purpose of determ ning
eligibility for any vested retirenent all owance, retirenent allowance or
ordi nary death benefit under such system dependent upon a specified
period of total service or upon attainnment of a specified age while in
service or upon death while in service; and (ii) the anount of any such
benefit to which the person or his or her estate or person designhated by
hi m or her nay beconme entitled under either such systemshall be
conputed only on the basis of service otherwi se creditable to himor her
therein and his or her conpensation during such service. Electing
enpl oyees and their beneficiaries shall not be entitled to any right or
benefit under the New York state enpl oyees' retirenment system other than
a vested retirenment allowance, retirenent allowance or ordinary death
benefit to the extent provided for in this chapter.

3. Every police officer and firefighter, appointed to and enpl oyed by



a city, county, town, village or police or fire district, in a position
in the classified civil service, other than in a position in the exenpt
class, and who is not eligible to becone a nenber of a |ocal pension
system Notw thstandi ng any other provision of this article, so far as
such police officers and firefighters are concerned, their enployers
shall be treated in all respects as if they were participating

enpl oyers. Such enpl oyers shall pay into the pension accumnul ation fund
the amount required to pay the accrued liability on account of such
police officers and firefighters, as conputed by the actuary. Such
paynment shall be made in such installnents as the conptroller shal
require.

c. The follow ng may becone nenbers of the retirenment system

1. An officer or enployee who is in the service of a participating
enpl oyer on the date it becones a participating enpl oyer, unless his
of fice or position has been excluded fromeligibility for nenbership in
the retirenent system pursuant to sections thirty or thirty-one of this
article.

2. An officer or enployee in the service of the state or of a
partici pati ng enpl oyer who woul d be excl uded from nmenbership by the
provi sions of subdivision e of this section except for the fact that he,
nevert hel ess, may becone a nenber pursuant to a specific provision of
| aw.

3. Any other person in the service of the state or a participating
enpl oyer, except as provided in subdivision b or subdivision e of this
secti on.

4. Oficers or enployees of the federal governnment who have at | east
five years of menber service credit at the tinme they becone federal
of ficers or enployees may continue as contributing nenbers.

The provisions of this paragraph four as hereby amended shall not
af fect the menbership of officers or enployees of the federal governnent
her et of ore conmenced or conti nued hereunder, provided, however, that al



menber shi ps hereunder shall be conditioned upon the receipt by the
retirement system of the paynments required by section forty-two of this
article.

5. A person who:

(a) Is a teacher within the nmeani ng of subdivision four of section
five hundred one of the education |aw,

(b) I's not a nmenber of the New York state teachers' retirenent system
and has not elected the optional retirenment program established either
by article eight-b or by article three, part V of the education |aw,

(c) On or after April first, nineteen hundred fifty, enters upon his
enpl oynent as such a teacher in a state-operated institution or
comunity coll ege under the jurisdiction of the board of trustees of the
state university, and

(d) Elects to becone a nenber of this retirement systemupon his entry
into such enploynent and at no other tine.

6. An officer or enployee who is in the service of an institution for
the instruction of the deaf, nute or the blind, which receives state
pupi | s whose instruction and support are paid for by the state or a
partici pati ng enpl oyer.

7. Al war veterans in state service on March twenty-first, nineteen
hundred thirty, entitled to benefit under the provisions of forner
section twenty-one-a of the civil service |law or fornmer subdivision
ei ght of section three of the public buildings [aw or section two
hundred fourteen or two hundred fifteen of the mlitary |law shall have
the right to elect to becone nmenbers of the New York state enpl oyees’
retirement system and to be covered by all the provisions of |aw
relative thereto. Upon exercising such right, such war veteran shall be
deened to have waived his rights to any benefits under such sections.

8. Any person who is regularly enployed under the control of the
division of mlitary and naval affairs whose duties in such enpl oynent
require substantially all normal working hours and whose regul ar
conpensation is paid by the United States fromfunds all ocated to the
New York arny national guard, or the New York air national guard. For



pur poses of eligibility for menbership in the retirement system such
enpl oyees shall be deened to be enpl oyees of the state. The provisions
of this paragraph eight shall be effective only if and during the tine
that the United States shall undertake to and does provide the

enpl oyers' contributions which the state is required to pay to the
retirement system on account of the nenberships of such enpl oyees.

9. Notwi thstandi ng any inconsistent provision of subdivision e of this
section, or of this chapter or of any other |law, an officer or enpl oyee
in the service of the state or of a participating enployer who, at the
time of entering such service, was or is entitled to benefits by any
ot her pension or retirenent system maintained by the state or a
political subdivision thereof, provided such benefits, exclusive of any
annuity based solely on his own contributions and interest thereon, are
suspended during his active nenbership in the retirenent system He
shall contribute to the retirenent system as a new nenber

d. A nmenber, discontinued fromthe governnent service because the
office in which he was enpl oyed was transferred to:

1. The federal governnent, or

2. Any public authority or public corporation organized pursuant to
the laws of this state and which is not a participating enployer,
may file a witten election with the conptroller stating that he elects
to continue as a nenber. Such election shall be subject to the approval
of the conptroller and such continuance shall be conditioned upon the
recei pt by the retirenent system of the paynents required by section
forty-two of this article.

e. Any person who is or may be entitled to benefits by any other |aw
provi ding for pensions and annuities for civil service enployees, wholly
or partly at the expense of the state or of a political subdivision
t hereof, shall not be a nenber. This provision, however, shall not:

1. Affect the nenbership of any person who legally is a nenber of the
retirement systemon July first, nineteen hundred forty-eight.



2. Exclude from nenbership any person who is or may becone a nenber
pursuant to paragraph two of subdivision c of this section.

3. Exclude from nenbership any person paid a salary fromtwo or nore
sources, each of which entitles himto nenbership in a retirenent
system

4. Excl ude from nmenbershi p any person holding office pursuant to
appoi ntment by the governor by and with the advice and consent of the
senate, who at the tine of such appointnment would otherw se be entitled
to a retirenment allowance wholly or partly at the expense of the state
or of a political subdivision thereof.

5. Exclude from nenbershi p any person who is or may becone eligible
for ol d-age and survivors insurance benefits pursuant to the provisions
of this article except where his position was or is excluded from
eligibility for menbership in this retirenent systemin order to extend
ol d-age and survivors insurance coverage to it and such eligibility
shal | not have been restored.

f. Term nation of nmenbership. Menbership in the retirenent system
shal | cease upon the occurrence of any one of the foll ow ng conditions:

1. When seven years have el apsed since a nmenber has perforned
governnment service provided, however, that no part of such seven year
period shall run during such tine as a nmenber, with at |east five years
of nmenber service credit, shall serve as an officer or enployee of the
federal government or the United Nations or other international
organi zati ons of which the United States of Anerica is a nmenber.

2. When a nenber shall die.

3. When a nenber shall retire.

4. \Wen a nenber shall have withdrawn all or part of his accunul at ed
contributions. Acceptance by a nmenber of a refund of excess



contributions pursuant to subdivision g of section twenty-one,
subdi vi sion ¢ of section seventy-two, subdivision c or d of section
seventy-one, subdivision ¢ or d of section seventy-one-a or subdivision
c of section eighty-four, subdivision i of section eighty-five or
subdi vi sion h of section eighty-six of this article or borrowing from
his fund in the retirenent system pursuant to section fifty of this
article shall not termi nate his nenbership. Acceptance of such a refund
of excess contributions by a nmenber entitled to a vested retirenent

al | ownance pursuant to section seventy-six of this chapter shall not
termnate his right to such vested retirenent all owance nor shal
acceptance by himof a refund of the anmount of his contributions and
regul ar interest thereon which is in excess of the anmount of the
accunul ated contri buti ons which he would then have to his credit had he
been contributing on the basis of his rate of normal contribution
termnate his right to such vested retirenent all owance.

5. When a nenber who has not attained eligibility for a retirenent
al l ownance or a vested retirement all owance has di scontinued service with
the state or a participating enployer for a period of at least thirty
consecutive days and has requested term nati on of nmenbership on a form
prepared by the conptroller for such purpose by filing such formwth
the conptroller. If such person subsequently rejoins the retirenent
systemwithin five years fromthe date he di scontinued service with the
state or a participating enployer, such person shall be entitled to
every retirenent right, benefit and privilege which woul d have been
avai l abl e to himhad he reentered enpl oynent on the date of such
di sconti nuance from service.

g. As to any class of persons whose conpensation is only partly paid
by the state or a participating enployer or who are serving on a
tenporary or other than per annum basis, the conptroller, in his
di scretion, nay:

1. Deny the right to beconme nenbers, or

2. Make optional the individual entrance of those whose nenbership
ot herwi se woul d be mandat ory.






