AN ACT to reconsolidate laws relating to actions, rights of action and
proceedi ngs concerning real property, constituting
chapter eighty-one of the consolidated | aws

Becane a | aw March 13, 1962, with the approval of the Governor. Passed
by a majority vote, three-fifths being present

The People of the State of New York, represented in Senate and

Assenbly, do enact as foll ows:

REAL PROPERTY ACTI ONS AND PROCEEDI NGS LAW

Article 1. Short title; definitions; jurisdiction of certain
actions; construction of act. (88 101-131.)
2. General provisions governing real property actions.

(88 201-241.)
Provisions relating to evidence. (88 301-351.)
Valuing interests in real property. (88 401-406.)
Adver se possession. (88 501-551.)
Action to recover real property. (88 601-661.)
Summary proceedi ng to recover possession of real
property. (88 701-767.)
7-A. Special proceedings by tenants of dwellings in the city
of New York and the counties of Nassau, Suffolk,
Rockl and and Westchester for judgnent directing

No ook~

deposit of rents and the use thereof for the purpose
of renmedyi ng conditions dangerous to life, health or
safety.
(88 769-783.)

7-B. Special proceeding for the renoval of abandoned
manuf act ured hones (88 790-795.)

7-C. Special proceedings by tenants of dwellings for
judgnment directing deposit of rents and the use
t hereof for the purpose of remedying conditions
dangerous to life, health or safety. (8§ 796--796-m)

7-C*. Special proceedings by tenants for judgnent directing
repairs of conditions and other relief in residential
real property constituting violation of applicable
| ocal or state housing standards or real propery |aw
§ 235-b and any other appropriate relief. (88
796--796-m)



8. Wast e and other actions and rights of action for injury
to real property. (88 801-881.)

9. Action for partition. (88 901-993.)

10. Action for dower. (88 1001-1093.)

11. Proceedi ng to discover the death of a tenant for life.
(88 1101-1143.)

12. O her actions and proceedi ngs between co-owners or

owners of successive interests. (88 1201-1221.)
13. Action to foreclose a nortgage. (88 1301-1393.)

15. Action to conpel the determnation of a claimto real
property. (88 1501-1551.)

16. Judi ci al authorization of sale, |ease, nortgage,
acqui sition, exchange or voluntary partition. (88
1601-1651.)

17. Speci al proceedi ng for disposition of real property of
infant, inconpetent or conservatee. (88 1701-1766.)

18. Speci al proceedi ng for rel ease of claimagainst state

of infant or inconpetent for appropriation of real
property. (88 1801-1808.)

19. Di scharge or extingui shnment of encunbrances, clainms and
interests. (88 1901-1955.)

19-A. Special proceeding to convey title to abandoned
dwelling to city, town or village. (88 1970-1974.)

19-B. Special proceeding to convey title to abandoned
comercial and industrial real property to city,
town, or village. (88 1980-1984.)

20. Enf or cenent of covenants and easenents; recovery of
damages for breach of covenant or injury to easenent.
(8 2001.)

21. Ef fective date; |aws repeal ed. (88 2101-2111.)

ARTI CLE 1
SHORT TI TLE; DEFI NI TI ONS; JURI SDI CTI ON OF CERTAI N ACTI ONS;
CONSTRUCTI ON OF ACT
Section 101. Short title.
111. Definitions.



121. Jurisdiction of certain actions relating to real property
situate without the state.
131. Construction of act of reconsolidation.

8§ 101. Short title. This chapter shall be known as the real property
actions and proceedings |law and may be cited as "RPAPL".

8§ 111. Definitions. 1. As used in section 1641 of this chapter and in
sections 1901 and 1911 of this chapter, the terns "real property"” and
"l ands" are co-extensive in nmeaning with |ands, tenenents and
her edi t ament s.

2. As used in section 1921, the term"real property" includes |ands,
tenenents and hereditanments and chattels real, except a |ease for a term
not exceedi ng three years.

3. As used in this chapter the term"inconpetent” or "inconpetent
person” means a person inconpetent to manage his affairs of whose
property a conmttee has been appointed pursuant to section 78.03 or a
person of whose property a conmttee has been appoi nted pursuant to
section 78.07 of the nental hygiene | aw

4. As used in this chapter the term"infant” or "m nor" means a person
who has not attained the age of eighteen years.

5. As used in this chapter, the term "conservatee" nmeans a person
under substantial inmpairnent within the neaning of the conservatorship
provi sions of article seventy-seven of the nmental hygi ene |aw for whom a
conservator has been appoi nt ed.

8§ 121. Jurisdiction of certain actions relating to real property
situate without the state. An action nay be naintained in the courts of
this state to recover damages for injuries to real estate w thout the
state, or for breach of contracts or of covenants relating thereto,



whenever such an action could be maintained in relation to personal
property without the state. The action nust be tried in the county in
whi ch the parties or some one thereof resides, or if no party resides
within the state, in any county.

§ 131. Construction of act of reconsolidation. 1. This chapter shal
be construed as a continuation and reenactnent of the provisions of the
real property |law repealed by article 21 hereof as such provisions
exi sted on Decenber 31, 1961

2. The repeal by this chapter of provisions of the real property |aw
specified in article 21 hereof and the enactnment of this chapter shal
not affect any action or proceedi ng pendi ng under any such provision at
the tine this chapter shall take effect.

3. Any act of the legislature of the year 1962 or 1963 which in form
anends or repeals or purports to anend or repeal any provision or
provi sions of the real property |law repealed by article 21 of this
chapter shall be legally effective notw thstanding the repeal of such
provi sion or provisions and shall be construed as an anmendnent or
repeal, as the case nay be, of the correspondi ng provision or provisions
of this chapter, and such correspondi ng provisions shall be construed to
be anended, nodified, changed or repeal ed as though they had been
expressly and in ternms so anended or repeal ed.

4. Reference by any |aw, general or special, in force on Decenber 31
1961, or in any act of the legislature of the year 1962 or 1963, to a
provi sion of the real property |aw repealed by article 21 of this
chapter as in force inmmediately before the tine this chapter shall take
effect shall be construed to refer to the correspondi ng provision of
this chapter

ARTI CLE 2
GENERAL PROVI SI ONS GOVERNI NG REAL PROPERTY ACTI ONS
Section 201. State tax conmm ssion, state or industrial comm ssioner as



defendant in certain real property actions.

202. Pl eading i nterest of the state.

202-a. Pleading interest of a city.

203. Judgnent in action adversely affecting the title,
interest or claimof the state based upon tax deed.

211. Preventi on of waste or damage during pendency.

221. Compel 1'i ng delivery of possession of real property.
231. Sal e; notice of; when and how conduct ed.

232. Purchases by certain officers prohibited; penalty.
241. Per sons bound by judgnment in certain actions.

8§ 201. State tax comm ssion, state or industrial conm ssioner as
defendant in certain real property actions. In any action affecting real
property upon which the state tax comr ssion has a |ien under the tax
| aw or under a | aw enacted pursuant to the authority of the tax |aw or
article two-E of the general city |aw, whether or not such lien exists
by reason of the filing or docketing of a warrant under such |laws, the
state tax conm ssion nay be made a party defendant in the sanme nmanner as
a private person. In any action affecting real property upon which the
state has a |ien under sections two hundred forty-six-a and two hundred
forty-six-b of the lien law, the state nay be made a party defendant in
the sane manner as a private person. In any action affecting real
property upon which a lien exists by reason of the docketing of a
war rant pursuant to the unenpl oynment insurance |law, the industrial
comi ssi oner may be made a party defendant in the sane manner as a
private person

8§ 202. Pleading interest of the state. Were the state or any
departnment, bureau, board, comm ssion, council, officer, agency or
instrunmentality of the state is defendant in an action affecting real
property, the conplaint shall set forth:

1. Detailed facts showi ng the particular nature of the interest in or
lien on the real property and the reason for nmaking the state a party
def endant .



2. If the lien exists by virtue of a judgnent, other than a warrant
the nane of the court, date recorded, clerk's office in which filed, and
nanes of the parties agai nst whom and in whose favor recorded. In the
case of a warrant, the date filed or docketed, clerk's office in which
filed or docketed, and names of the parties agai nst whom and i n whose
favor issued.

3. If the lien exists by virtue of a provision of |aw other than a
judgment, the provision of | aw under which said lien is created.

4. If the lien is one under articles ten, ten-a, ten-b, ten-c or
twenty-six of the tax |law, whether or not such lien exists by reason of
the filing or docketing of a warrant under such |aw, the nane of each
decedent agai nst whose estate there is an unpaid transfer or estate tax,
the date of death, place of residence at the tinme of death, heirs at |aw
and next of kin, whether the decedent died testate or intestate, whether
his estate has been adm nistered, and if so where.

5. If the lien is one under articles nine, nine-a, nine-b, nine-c or
twenty-seven of the tax |law, whether or not such lien exists by reason
of the filing or docketing of a warrant under such |aw, the nane of the
corporation, association, joint-stock conpany, unincorporated conpany,
person, or partnership agai nst whose property there is an unpaid
corporation, license, or franchise tax or penalty.

6. If the lien is one under article twenty-six-a of the tax |aw,
whet her or not such lien exists by reason of the filing or docketing of
a warrant under such |aw, the nanes of the donees or transferees agai nst
whose property there is an unpaid gift tax.

§ 202-a. Pleading interest of a city. Wiere a city or any departnent,
bureau, board, comm ssion, officer, agency or instrunentality thereof is
a defendant in an action affecting real property, the conplaint shal
set forth:



1. Detailed facts showi ng the particular nature of the interest in or
lien on the real property and the reason for making such city a
party-def endant.

2. If the lien exists by virtue of a judgnent, the nane of the court,
date recorded, clerk's office in which filed, the nanes of the parties
agai nst whom and in whose favor such judgnent was recovered and a bri ef
description of the grounds for or the nature of such judgnent.

3. If the lien exists by virtue of a provision of |aw other than a
judgment, the provision of | aw under which said lien is created.

8§ 203. Judgnent in action adversely affecting the title, interest or
claimof the state based upon tax deed. In any action affecting the
title, or the possession, enjoynent or use of, real property in which
one of the parties is the state, any judgnent that may adversely affect
the title, interest or claimof the state based upon a tax deed shal
provide in effect as foll ows:

1. That the state shall have a |ien upon such real property or part
t hereof described in such tax deed, prior and superior to all other
liens, (a) for the anobunt of the unpaid taxes not adjudged illegal in
such action for which such real property was sold or liable to be sold
in the first instance and for which such tax deed was issued, together
with fees, charges and interest; (b) for the anount of the unpaid taxes
not adjudged illegal in such action for which such real property was
subsequently sold or liable to be sold, together with fees, charges and
interest; (c) for the amount of all taxes, fees and charges adnmtted or
paid by the state upon such real property to the date of the entry of
such judgnment, together with interest thereon fromthe date of such
adm ssion or paynent. In the determ nation of the anobunt of such lien,
establ i shment of paynments of taxes on said real property by the adjudged
or admtted owner of the property during any of the sane years in which
paynments were al so made by the state shall reduce the lien of the state
by the larger of the two tax paynents for each of the years affected by
duplicate paynents, and in the event that wholly identical areas are not



af fected by the duplicate paynents the court shall have power to
apportion and adjust the anmount of the lien as equity nay require.

2. That the state nay foreclose such lien as a nortgage on real
property is forecl osed, provided such lien remains unpaid after the
expiration of one year fromthe entry of such judgnent.

The renedy provided by this section for recovery of tax paynents shal
be in addition to any other remedy now or hereafter available in |aw or
in equity.

§ 211. Prevention of waste or damage during pendency. If, during the
pendency of an action to recover a judgnment affecting the title to, or
t he possession, use or enjoynent of, real property, a party commits
wast e upon, or does any other damage to, the property in controversy,
the court may grant, wthout notice or security, an order restraining
himfromthe conm ssion of any further waste upon or danage to the
property. Di sobedience to such an order may be puni shed as a contenpt of
the court. This section does not affect the right to a permanent or
tenporary injunction in such an action.

§ 221. Conpelling delivery of possession of real property. Were a
judgment affecting the title to, or the possession, enjoynment or use of,
real property allots to any person a distinct parcel of real property,
or contains a direction for the sale of real property, or confirms such
an allotnent or sale, it also may direct the delivery of the possession
of the property to the person entitled thereto, subject to the rights
and obligations set forth in section thirteen hundred five of this
chapter.

If a party, or his representative or successor, who is bound by the
j udgment, withhol ds possession fromthe person thus declared to be
entitled thereto, the court, by order, in its discretion, besides
puni shing the di sobedi ence as a contenpt, nay require the sheriff to put
that person into possession. Such an order shall be executed as if it



were an execution for the delivery of the possession of the property.

§ 231. Sale; notice of; when and how conducted. 1. A sale of real
property nade in pursuance of a judgnent affecting the title to, or the
possessi on, enjoynment or use of, real property, shall be at public
auction to the highest bidder.

2. (a) Notice of such sale shall be given by the officer making it by
publ i shing a notice of the tine and place of the sale, containing a
description of the property to be sold, in a newspaper published in the
county in which the property is located, or, if there is none, in a
newspaper published in an adjoining county, unless the property is
situated wholly or partly in a city, or in an incorporated village in
which a daily, sem -weekly or tri-weekly newspaper is published, and, in
that case, by publishing notice of the sale in such a daily, sem -weekly
or tri-weekly paper, except that where such real property is located in
a county within the city of New York such publication shall be in a
dai |y newspaper published within such county, or in a weekly paper
published in a city or in such incorporated village. If the property be
situated in a city, or a village in which no newspaper is published
daily, sem -weekly or tri-weekly, and there be an adjoining city or
village in the sane or another county, in which a newspaper is
publ i shed, daily, sem -weekly or tri-weekly, such notice nay be
publ i shed in such daily, sem -weekly or tri-weekly newspaper of the
latter city or village or in a weekly newspaper of such city. In each
case, publication may be either once in each week for four successive
weeks or at |least twice in each week for three successive weeks
perceding the original date fixed for the sale. If the publication is
for three weeks, such sale shall take place on any day on or after the
twenty-first day and on or before the twenty-eighth day after the day of
the first publication; and if the publication is for four weeks such
sal e shall take place on any day on or after the twenty-eighth day and
on or before the thirty-fifth day after the day of the first
publication. Any period of seven successive days shall constitute a
week under this section.

(b) Where the property is situated wholly outside a city or an



i ncorporated village referred to in subparagraph (a) of this
subdi vi si on, notice of such sale shall also be given by posting a copy
of the notice of sale at |east twenty-ei ght days preceding the original
date fixed for the sale in three public places in the town in which the
property is located, and, if the sale is to be held in another town or
in acity, in three public places therein.

3. If the officer appointed to make such sal e does not appear at the
time and place where such sal e has been advertised to take place, the
attorney for the plaintiff nmay postpone or adjourn such sale not to
exceed four weeks, during which tine such attorney nmay nmake application
to the court to have anot her person appointed to make such sale. Notice
of postponenent of the sale shall be posted at |east three days prior to
t he postponed date in the sane places as the original notice of sale
when posting of the notice of sale is required, and shall be published
once at |east three days prior to the postponed date in the newspaper in
whi ch the notice of sale was originally published.

4. The terns of the sale shall be nade known at the sale, and if the
property or any part thereof is to be sold subject to the right of
dower, charge or lien, that fact shall be declared at the tine of the
sal e.

5. If the property consists of two or nore distinct buildings, farns
or lots, they shall be sold separately, unless otherw se ordered by the
court; but where two or nore buildings are situated in the sane city
|l ot, they shall be sold together.

6. At any tinme within one year after the sale, but not thereafter, the
court, upon such ternms as may be just, may set the sale aside for
failure to conply with the provisions of this section as to the notice,
time or manner of such sale if a substantial right of a party was
prejudi ced by the defect.

8§ 232. Purchases by certain officers prohibited; penalty. No officer
maki ng a sale as prescribed in section 231, or guardi an of an infant



party, or any person for his benefit, directly or indirectly, shal
purchase or be interested in the purchase of any of the property sold;
except that a guardian, where he is lawfully authorized to do so, may
purchase for the benefit or in behalf of his ward. The violation of this
section is a m sdeneanor; and a purchase made contrary to this section
is void.

§ 241. Persons bound by judgnment in certain actions. In an action
brought to recover a judgnent affecting the title to, or the possession,
use or enjoynent of, real property, all the proceedi ngs and the judgnent
shall bind, in addition to the persons who are bound by the filing of a
notice of pendency of the action pursuant to |law, all persons born
between the filing of the notice of pendency and the entry of judgnent
who woul d have been bound by such proceedings if born after such
j udgment .

ARTI CLE 3
PROVI SI ONS RELATI NG TO EVI DENCE
Section 301. Conveyance and record as evidence.
311. Presunption of possession fromlegal title.
321. Proof of ownership of unoccupied | ands and tinber thereon.
331. Proof of |ost execution or wit after sheriff's sale of
real property.
341. Recitals as to heirships in conveyances.
342. Recitals in judgnents affecting title to real property as
evi dence.
351. Evidence as to common lands in the city of New York.

8§ 301. Conveyance and record as evidence. 1. The certificate of the
acknow edgnent or of the proof of a conveyance, or the record, or the
transcript of the record, of such a conveyance, is not conclusive, and
it may be rebutted, and the effect thereof may be contested, by a party
af fect ed t hereby.



2. If it appears that the acknow edgnent or proof was taken upon the
oath of an interested or inconpetent w tness, the conveyance, or the
record or transcript of the record thereof, shall not be received in
evidence until its execution is established by other conpetent proof,
except in a case where the title to the I and conveyed or affected by
such conveyance or instrunent has passed to a subsequent purchaser for a
val uabl e consi derati on.

8§ 311. Presunption of possession fromlegal title. In an action to
recover real property or the possession thereof, the person who
establishes a legal title to the prem ses is presuned to have been
possessed thereof within the tine required by |aw, and the occupation of
the prem ses by anot her person is deened to have been under and in
subordination to the legal title unless the prem ses have been held and
possessed adversely to the legal title for ten years before the
commencenent of the action.

§ 321. Proof of ownership of unoccupied | ands and tinber thereon. In
all actions to recover the possession of, or otherwise to determ ne the
title to, or for trespass upon or injury to, unoccupied | ands, tinber,
trees, or underwood thereon, any party seeking such recovery or
determ nati on may show an unbroken chain of title for twenty years, or
conveyance of the land to hinself nore than twenty years next preceding
t he commencenent of the action or the assertion of the defense or
countercl ai mexcept in actions for trespass, and in actions for trespass
for twenty years next preceding the comm ssion of the trespass or
i njury, and such proof shall be presunptive evidence of ownership at the
times respectively of the conmencenent of such action or assertion of
t he defense or counterclai mor comm ssion of such trespass or injury.
Such presunption may be rebutted by any other or opposing party by
showi ng ownership of said |lands, at the times respectively of the
comencenent of the action or the conm ssion of the trespass or injury,

i n some person other than the party clai mng ownership by virtue of such
presunption. In any such action wherein the state, or any county or any
state officer, board or comm ssion shall be a party, evidence as



af oresaid shall not be deened to create any presunption of ownership as
agai nst sai d designated parties.

§ 331. Proof of l|ost execution or wit after sheriff's sale of real
property. \Wenever, upon the trial of an action, it shall appear that
at least ten years theretofore real property has been sold by a sheriff
for enforcenment of the valid lien thereon of a duly docketed judgnent,
and that a certificate of the sale has been duly nade by the sheriff and
filed, and that a conveyance in conpletion of the purchase has been
execut ed and recorded, but that the execution or wit by virtue of which
the sale has so been made cannot be found in the office of the clerk
wi th whom t he sanme shoul d have been filed, then and in such case the
recital of or reference to such execution or wit contained in the said
certificate, or in the said conveyance, or in the record thereof, shal
be prima facie evidence of the said execution or wit and of the
i ssuance of the sane as against any party whose claimof title is not
shown to have been acconpani ed or supported by peaceabl e possessi on of
the prem ses in controversy for at |east three years inmediately
precedi ng the comrencenent of the action.

8§ 341. Recitals as to heirships in conveyances. Hereafter, in any
speci al proceeding or action in any of the courts of this state, any
deed, nortgage, |ease, release, power of attorney or other instrunent
nore than ten years old, executed for the purpose of transferring the
title to or interest in |ands, tenenents or hereditanents situated
within this state, which contains recitals that the grantors, grantees,
or either, or both, are the heirs at law of a prior owner of the title
or interest described in said instrunent, or a survivor of a tenancy by
the entirety or joint tenancy, shall be presunptive evidence of said
hei rshi p, or of such survivorship, as therein recited, if such
i nstrument be duly acknow edged or witnessed and proved in any manner
required or permtted at the date of the execution thereof, and be duly
recorded in any county where any part of the |ands described therein
shall be located, or duly recorded in the office of the secretary of
state of the state of New York.



8§ 342. Recitals in judgnents affecting title to real property as
evidence. In any action or special proceeding in any of the courts of
this state, a judgnment, decree or order of any court of record, or nade
by a judge of any court of record in this state, in any action affecting
the title of real property, which contains recitals that any acts were
done or proceedi ngs had which were necessary to give to such court or
judge jurisdiction or power to grant such judgnent, decree or order,
shal | be presunptive evidence that such acts were duly perfornmed or
proceedi ngs duly had, if such judgnment, decree or order shall have been
duly entered or filed in the office of the clerk of the county in which
the action or special proceeding was pendi ng wherei n such judgnent,
decree or order was granted.

8§ 351. Evidence as to common lands in the city of New York. In any
action or special proceeding involving a question as to the situs of any
| ot of the common | ands, so-called, in the city of New York, the court
may, upon the offer of any party, receive in evidence any evidence which
was received in the action heretofore prosecuted in the superior court
of the city of New York, by Russell D. Mner, and continued by the
personal representatives of the sanme Russell D. M ner, deceased, agai nst
the city of New York, or in the action in such court between certain
heirs at |aw of the same Russell D. M ner, deceased, and Jacob Scholle
and others, and al so the deposition of Isaac T. Ludlam deceased,
verified before E. Henry Laconbe, as referee, upon the fourteenth day of
Novenber, eighteen hundred seventy-eight, in an action in such court by
Hest er Shernman and ot hers, agai nst Thomas Kane and ot hers; provided that
the testinony of a witness shall not be adm ssible, under the provisions
of this section until the court is satisfied that such wi tness has
heret of ore di ed; and provided further, that no provision of this section
shall give to any docunentary evidence introduced in connection with any
former testinony any greater or different effect than may be due to it
by reason of the testinony relative thereto. Such evidence nay be
i ntroduced in any node established by the practice of the courts for the
i ntroduction of testinony given upon a forner trial, by a wi tness who



has since died, or by reading fromthe printed cases on appeal,
heretofore filed in the office of the clerk of the superior court of the
city of New York.

ARTI CLE 4
VALUI NG | NTERESTS | N REAL PROPERTY
Section 401. Wien interests are valued under this article.
402. Interest rate.
403. Mortality and other tables.
404. Evidence as to ancestry, health and habits of individual.
405. Interest defeasible by renmarriage.
406. Conputation by superintendent of financial services.

8§ 401. Wen interests are valued under this article. The foll ow ng
interests shall be valued in the nmanner provided by this article: (a) an
interest in real property dependent as to val ue upon the duration of one
or nore lives in being, whether such interest is present or future; and
(b) a future interest preceded only by one or nore interests described
in clause (a); whenever 1. the owner of such interest is entitled to
receive a sumin gross in satisfaction of, or in conpensation for
i mpai rment of, his interest in real property which has been transforned
into a fund by judicial action or proceeding; or 2. ownership of real
property is divided into successive legal interests, including one or
nore interests dependent as to val ue upon the duration of one or nore
lives of persons in being, and the fraction of conplete ownership
bel ongi ng to each partial owner nust be ascertained so as to pernit an
adj udi cation of the fraction of sone new capital expenditure required
either for the paynent of a nortgage, special assessnent or other lien
upon such property, or for the satisfaction of an obligation inposed by
| aw as an incident of ownership; or 3. such valuation is necessary for
the final determ nation of sonme action or proceedi ng, other than an
action or proceeding for which the insurance | aw, the worknen's
conpensation law or the tax | aw prescribes nethods of val uation.



8§ 402. Interest rate. In all valuations nmade under this article, the
interest rate of four per centum conpounded annually, shall be enpl oyed
for all purposes.

8§ 403. Mortality and other tables. In all valuations nade under this
article where such val uati on depends upon the continuance of, or upon
the termnation of alife or lives in being, the table of nortality
prescri bed by section four thousand two hundred seventeen of the
i nsurance |law for new, ordinary life policies shall be enployed in the
manner required by accepted actuarial practice. If, in any case, such
table fails to provide required data, other tables accepted by actuari al
practice may be enpl oyed.

8§ 404. Evidence as to ancestry, health and habits of individual In al
val uati ons made under this article, no significance shall be given to
the ancestry, health or habits of the person whose life is involved.
Each val uation shall be based exclusively on the actuarial data.

8 405. Interest defeasible by remarriage. Whenever an interest is
defeasi ble on the remarriage of a person whose life is involved, this
fact of defeasibility may be taken into account in the valuation of any
such interest or of any interest subject thereto, if justice requires.
For this purpose, the Casualty Actuarial Society's Table on Renarriage
or other tables accepted by actuarial practice shall be enpl oyed.

8§ 406. Conputation by superintendent of financial services. Any court,
judge, referee or other judicial or adm nistrative officer by whom any
val uation under this article nust be nade is authorized to transmt to
t he superintendent of financial services such statenment of facts as is
necessary to permt the required conputation, and such superintendent
shal | thereupon nake the conputation and, w thout charge, certify the
same to the court or other officer submtting such statenent. Any such
certificate shall be conclusive evidence that the nethod of conputation



adopted therein is correct.

ARTI CLE 5
ADVERSE POSSESSI ON
Section 501 Adverse possession; defined.
511. Adverse possession under witten instrunment or judgnent.
512. Essentials of adverse possession under witten instrunent
or judgnent.
521. Adverse possession not under witten instrunment or
j udgnent .
522. Essentials of adverse possession not under witten
i nstrument or judgnent.
531. Adverse possession, how affected by relation of |andlord
and tenant.
541. Adverse possession, how affected by relation of tenants in
conmon.
543. Adverse possession; how affected by acts across a boundary
l'i ne.
551. Right of person to possession not affected by descent cast.

8§ 501. Adverse possession; defined. For the purposes of this article:

1. Adverse possessor. A person or entity is an "adverse possessor"” of
real property when the person or entity occupies real property of
anot her person or entity with or w thout know edge of the other's
superior ownership rights, in a manner that would give the owner a cause
of action for ejectnent.

2. Acquisition of title. An adverse possessor gains title to the
occupi ed real property upon the expiration of the statute of limtations
for an action to recover real property pursuant to subdivision (a) of
section two hundred twelve of the civil practice |aw and rul es, provided
that the occupancy, as described in sections five hundred twel ve and
five hundred twenty-two of this article, has been adverse, under claim
of right, open and notorious, continuous, exclusive, and actual.



3. Caimof right. A claimof right neans a reasonabl e basis for the
belief that the property belongs to the adverse possessor or property
owner, as the case may be. Notwi t hstandi ng any other provision of this
article, claimof right shall not be required if the owner or owners of
the real property throughout the statutory period cannot be ascert ai ned
in the records of the county clerk, or the register of the county, of
the county where such real property is situated, and | ocated by
reasonabl e neans.

8§ 511. Adverse possession under witten instrunent or judgnent. Were
t he occupant or those under whomthe occupant clains entered into the
possessi on of the prem ses under claimof right, exclusive of any other
right, founding the claimupon a witten instrunment, as being a
conveyance of the prem ses in question, or upon the decree or judgnent
of a conpetent court, and there has been a continued occupation and
possessi on of the prem ses included in the instrunent, decree or
judgnment, or of sone part thereof, for ten years, under the sane claim
the prem ses so included are deened to have been hel d adversely; except
t hat when they consist of a tract divided into | ots, the possession of
one lot is not deenmed a possession of any other |ot.

8§ 512. Essentials of adverse possession under witten instrunent or
judgnment. For the purpose of constituting an adverse possession, founded
upon a witten instrunment or a judgnent or decree, land is deened to
have been possessed and occupied in any of the foll ow ng cases:

1. Where there has been acts sufficiently open to put a reasonably
di I i gent owner on noti ce.

2. Were it has been protected by a substantial enclosure, except as
provi ded in subdivision one of section five hundred forty-three of this

article.

3. Wiere, although not enclosed, it has been used for the supply of



fuel or of fencing tinber, either for the purposes of husbandry or for
the ordinary use of the occupant.

Where a known farmor a single |ot has been partly inproved, the
portion of the farmor lot that has been |l eft not cleared or not
encl osed, according to the usual course and custom of the adj oi ning
country, is deenmed to have been occupied for the sanme |l ength of tinme as
the part inproved and cultivated.

§ 521. Adverse possession not under witten instrunment or judgnent.
Where there has been an actual continued occupation of prem ses under a
claimof right, exclusive of any other right, but not founded upon a
written instrunment or a judgnent or decree, the prem ses so actually
occupi ed, and no others, are deened to have been hel d adversely.

8§ 522. Essentials of adverse possession not under witten instrunent
or judgnment. For the purpose of constituting an adverse possessi on not
founded upon a witten instrunment or a judgnent or decree, land is
deened to have been possessed and occupied in either of the foll ow ng
cases, and no others:

1. Where there have been acts sufficiently open to put a reasonably
di I i gent owner on noti ce.

2. Were it has been protected by a substantial enclosure, except as
provi ded in subdivision one of section five hundred forty-three of this
article.

8§ 531. Adverse possession, how affected by relation of |andlord and
tenant. Were the relation of |landlord and tenant has existed, the
possessi on of the tenant is deened the possession of the |andlord until
the expiration of ten years after the term nation of the tenancy; or,
where there has been no witten | ease, until the expiration of ten years
after the | ast paynment of rent; notw thstanding that the tenant has



acquired another title or has clained to hold adversely to his |andl ord.
But this presunption shall cease after the periods prescribed in this
section and such tenant may then commence to hold adversely to his

| andl or d.

8§ 541. Adverse possession, how affected by relation of tenants in
common. Were the relation of tenants in conmon has existed, the
occupancy of one tenant, personally or by his servant or by his tenant,
is deenmed to have been the possession of the other, notw thstandi ng that
the tenant so occupying the prem ses has acquired another title or has
clainmed to hold adversely to the other. But this presunption shall cease
after the expiration of ten years of continuous exclusive occupancy by
such tenant, personally or by his servant or by his tenant, or
i mmedi atel y upon an ouster by one tenant of the other and such occupyi ng
tenant may then commence to hold adversely to his cotenant.

8§ 543. Adverse possession; how affected by acts across a boundary
line. 1. Notw thstanding any other provision of this article, the
exi stence of de mninmus non-structural encroachnents including, but not
limted to, fences, hedges, shrubbery, plantings, sheds and
non-structural walls, shall be deened to be perm ssive and non-adverse.

2. Notw thstandi ng any other provision of this article, the acts of
| awn nmowi ng or simlar maintenance across the boundary |ine of an
adj oi ning | andowner's property shall be deened perm ssive and
non- adver se.

8§ 551. Right of person to possession not affected by descent cast. The
right of a person to the possession of real property is not inpaired or
affected by a descent being cast in consequence of the death of a person
i n possession of the property.

ARTI CLE 6



ACTI ON TO RECOVER REAL PROPERTY
Section 601. Damages for wi thholding real property obtainable in action
to recover possession; set-off by defendant.
611. Were action cannot be maintai ned: dower; property not
exceedi ng six inches in width; by nortgagee.
612. Where action cannot be maintained; action based on reverter
or breach of condition subsequent.
621. Separate action by joint tenant or tenant in common.
623. Action by grantee of |ands held adversely.
625. Action by reversioner or remai nderman after tenant's
defaul t.
631. Defendants.
633. Action against co-tenant; ouster to be proved.
635. Action agai nst occupants of apartnents.
637. Action agai nst one defendant subject to rights of others.
641. Conpl ai nt.
651. Expiration of plaintiff's title before trial.
653. Judgnent to state plaintiff's estate.
661. Liability of purchaser pending an action.

8§ 601. Danmges for w thhol ding real property obtainable in action to
recover possession; set-off by defendant. In an action to recover the
possessi on of real property, the plaintiff may recover danages for
wi t hhol di ng the property, including the rents and profits or the val ue
of the use and occupation of the property for a termnot exceedi ng siXx
years; but the danages shall not include the value of the use of any
i nprovenents nade by the defendant or those under whom he cl ai ns. \Were
per manent i nprovenments have been nade in good faith by the defendant or
t hose under whom he cl ai ns, while hol ding, under color of title,
adversely to the plaintiff, the value thereof nust be allowed to the
defendant in reduction of the danages of the plaintiff, but not beyond
t he amount of those damages.

8§ 611. Were action cannot be maintai ned: dower; property not
exceeding six inches in width; by nortgagee. The action cannot be



mai nt ai ned:

1. Where an action for dower may be maintai ned.

2. \Were the real property consists of a strip of |and not exceedi ng
six inches in width upon which there stands the exterior wall of a
buil ding erected partly upon said strip and partly upon the adjoining
|l ot, and a building has been erected upon | and of the plaintiff abutting
on the said wall, unless said action be commenced within one year after
the conpletion of the erection of such wall. But an action may be
mai ntai ned if comrenced within the further period of one year, for the
recovery of damages by reason of the erection of such wall, and upon the
satisfaction of the judgnent for such danmages the title of the plaintiff
to such strip of land shall thereby be transferred to and vest in the
defendant. If an action for the recovery of real property or damages is
not brought within the period hereby Iimted therefor, the person in
possessi on of such | ands shall be deenmed to have an easenent in said
strip of land so long as the said wall partly erected thereon shal
stand, and no | onger, and in case of the destruction of such wall the
owner of such strip shall have the sanme right to take or recover the
possessi on thereof as if such wall had never existed.

3. By a nortgagee, or his assignee, or other representative.

8§ 612. Were action cannot be nmaintained; action based on reverter or
breach of condition subsequent. 1. Except as otherw se provided in this
section, an action to recover the possession of real property cannot be
mai nt ai ned where it is founded upon a claimof reverter of an estate in
fee conveyed upon special limtation or founded upon a claimof breach
of a condition subsequent, other than a condition of a |lease for a term
of years, unless (a) within ten years after the occurrence of the
reverter or the first occurrence of the breach, the plaintiff, or any
predecessor in interest then entitled to possession or to exercise the
power of term nation, shall have served upon the person or persons
agai nst whom the action m ght then have been conmmenced a witten denand
t hat possession be delivered, stating the ground thereof, and the action



is comrenced within one year thereafter or (b), if no such demand is
served, the action is commenced within such ten years.

2. \Were the reverter or breach occurred before Septenber 1, 1963, an
action may be naintained if demand is nade as provided in this section
before the expiration of ten years conputed fromthe occurrence of the
reverter or the first occurrence of the breach, or on or before
Sept enber 1, 1965, whichever is later, and the action is commenced
Wi thin one year thereafter or if, w thout previous demand as provided in
this section, the action is conmenced before the expiration of ten years
conputed fromthe occurrence of the reverter or the first occurrence of
the breach, or on or before Septenber 1, 1965, whichever is later.

3. The demand shall be served either personally or by nmailing the sane
by certified nail addressed to the person or persons agai nst whomt he
action mght then have been comrenced, at his or their |ast known
address or addresses.

4. The dermand may be nade on behal f of an infant by his parent or
guardi an or by the person with whom he resides, may be made on behal f of
an i nconpetent by the commttee of his person or property, and may be
made on behal f of a conservatee by the conservator of his property. If
the person entitled to nmaintain the action shall have died, the demand
may be nmade either by the persons succeeding to the right of the
decedent, or one of them or on their behalf by the personal
representative of the decedent.

5. The demand shal | becone ineffective unless action to recover
possession in accordance therewith is comenced within one year fromthe
date of service thereof. If no action is conmrenced, or no such demand is
served within the time specified in subdivisions 1 or 2, or if the
dermand served becones ineffective, it shall be conclusively presuned
that the possibility of reverter by reason of which the estate is
clainmed to have reverted, or the power of termi nation for breach of the
condition which is clained to have been broken, was extingui shed at or
bef ore the date when the reverter would have occurred or a right of
entry woul d have accrued by reason of such possibility of reverter or



breach of such conditi on.

6. The operation of this section is not affected by any disability, or
by the fact that the person agai nst whomthe action m ght have been
brought within the period herein provided was during that tine a
non-resi dent or absent fromthe state, and is not affected by any | ack
of know edge on the part of any person that the reverter or breach has
occurred, unless it is established that the facts upon which the
reverter occurred, or the facts constituting the breach, were conceal ed
fromthe plaintiff or his predecessor in interest by actual fraud. If
such fraud be established, the tinme provided in subdivision 1 or 2 shal
commence to run when the facts are discovered by a person entitled to
serve the denmand as provided in this section.

7. This section does not limt any other statute or rule of |aw or
equity by which a possibility of reverter or right of entry is or may be
extingui shed or rendered unenforceable, or by which an action to recover
possessi on of the property may be extingui shed or barred.

8§ 621. Separate action by joint tenant or tenant in common. \Were two
or nore persons are entitled to the possession of real property as joint
tenants or tenants in common, one or nore of themmay naintain the
action to recover his or their undivided shares in the property in any
case where such an action m ght be maintained by all.

8§ 623. Action by grantee of l|ands held adversely. The action shall be
mai nt ai ned by a grantee, his executors, adm nistrators or assigns in his
own nane, although at the tinme of the conveyance, such real property was
in the actual possession of a person claimng under a title adverse to
that of the grantor.

8 625. Action by reversioner or remainderman after tenant's default.
Wiere a tenant for |ife or for a termof years suffers judgnent to be
taken against him by consent or by default, in an action to recover



real property, the heir or person owning the reversion or remainder, my
mai ntain an action to recover the property, after the determ nation of
the particular estate.

8§ 631. Defendants. Were the conpl aint demands judgnent for the
i mmedi at e possession of the property, if the property is actually
occupi ed, the occupant shall be nade defendant in the action. If it is
not so occupi ed, the action shall be brought agai nst sone person
exerci sing acts of ownership thereupon, or claimng title thereto or an
interest therein, at the tine of the commencenent of the action. Any
person claimng title to, or the right to the possession of, the real
property sought to be recovered, as |andlord, renmindernan, reversioner,
or otherw se adversely to the plaintiff, my be joined as defendant.

8§ 633. Action against co-tenant; ouster to be proved. Were the action
is brought by a tenant in common or a joint tenant against his
co-tenant, the plaintiff, besides proving his right, shall also prove
that the defendant actually ousted himor did sone other act anounting
to a total denial of his right.

8§ 635. Action against occupants of apartments. In a case where two or
nore defendants occupy different apartnments in a building the plaintiff
is entitled to judgnment jointly against all the defendants who are
liable to him

8§ 637. Action against one defendant subject to rights of others.
Where one or nore answering defendants hol d under another defendant, and
the plaintiff elects to proceed against the latter, subject to the
rights and interests of the forner, if the plaintiff recovers final
j udgnment agai nst the defendant under whomthey hold, the judgnent
operates as a transfer to the plaintiff of that defendant's right, title
and interest.



8§ 641. Conplaint. The conplaint shall state the plaintiff's interest
in the property and describe it with reasonable certainty in such nanner
that, fromthe description, possession of the property clained nay be
del i ver ed.

8§ 651. Expiration of plaintiff's title before trial. If the right or
title of the plaintiff expires after the conmencenent of the action but
before the trial, and he woul d have been entitled to recover but for the
expiration, the verdict, report or decision shall be rendered according
to the fact; and the plaintiff is entitled nevertheless to judgnent for
hi s damages for the withhol ding of the property to the tine when his
right or title so expired.

8§ 653. Judgnent to state plaintiff's estate. A verdict, report or
decision in favor of the plaintiff and the judgnent rendered thereon,
shal |l specify in witing the estate of the plaintiff in the property
recovered, whether it is in fee, or for life, or for a termof years
stating for whose life it is, or specifying the duration of the term if
the estate be less than a fee.

8§ 661. Liability of purchaser pending an action. If the defendant
aliens the real property in question after the filing of a notice of
pendency of the action, and an execution against himfor the plaintiff's
darmages is returned wholly or partly unsatisfied, an action nay be
mai nt ai ned by the plaintiff against any person who has been in
possessi on of the property, under the defendant's conveyance, to recover
the unsatisfied portion of the damages, for a tine not exceeding that
during which he possessed the property.

ARTI CLE 7
SUMMARY PROCEEDI NG TO RECOVER POSSESSI ON OF REAL PROPERTY
Section 701. Jurisdiction; courts; venue.



702.
711.
713.
713-a.

715.
715-a.

721.
731.
732.

733.
734.

735.
741.
743.
744.

745.
746.
747.
749.
749- a.
751.

753.
755.

756.

756- a.

757.

761.
763.

Rent in a residential dwelling.

Grounds where | andl ord-tenant rel ationship exists.

Grounds where no | andlord-tenant relationship exists.

Speci al proceeding for term nation of adult home and
resi dence for adults adm ssion agreenents.

Grounds and procedure where use or occupancy is illegal.

Grounds and procedure for renoval of commercial tenants
for unlicensed cannabis retail sale.

Per son who nay nmi ntai n proceedi ng.

Commencenent; notice of petition.

Speci al provisions applicable in non-paynent proceedi ng
if the rules so provide.

Time of service; order to show cause.

Notice of petition; service on the Westchester county
department of social servics.

Manner of service; filing; when service conplete.

Contents of petition.

Answer .

Evi cti on based on donestic viol ence victimstatus
pr ohi bi t ed.

Trial.

Sti pul ati ons.

Judgnent .

Warr ant .

New York city marshal s.

Stay upon paying rent or giving undertaking;
di scretionary stay outside city of New York.

Stay in prem ses occupied for dwelling purposes.

Stay of proceeding or action for rent upon failure to
make repairs.

Stay of summary proceedi ngs or actions for rent under
certain conditions.

Stay of action or proceeding when a party's claimto
title is in dispute.

Eviction as the result of foreclosure.

Redenpti on by | essee.

Redenpti on by creditor of |essee.



765. Ef fect of redenption upon | ease.
767. Order of redenption; liability of persons redeem ng.
768. Unl awf ul evi cti on.

8§ 701. Jurisdiction; courts; venue. 1. A special proceeding to
recover real property nay be maintained in a county court, the court of
a police justice of the village, a justice court, a court of civil
jurisdiction in acity, or a district court.

2. The place of trial of the special proceeding shall be within the
jurisdictional area of the court in which the real property or a portion
thereof is situated; except that where the property is located in an
i ncorporated village which includes parts of two or nore towns the
proceeding nay be tried by a justice of the peace of any such town who
keeps an office in the village.

8§ 702. Rent in a residential dwelling. 1. In a proceeding relating to
a residential dwelling or housing acconmodation, the term"rent" shal
mean the nonthly or weekly amount charged in consideration for the use
and occupation of a dwelling pursuant to a witten or oral rental
agreenent. No fees, charges or penalties other than rent may be sought
in a summary proceedi ng pursuant to this article, notw thstandi ng any
| anguage to the contrary in any | ease or rental agreenent.

2. This section shall not apply to a summary proceeding in which the
parties are a cooperative housing corporation, other than a cooperative
housi ng corporation subject to the provisions of article two, article
four, article five or article eleven of the private housing finance |aw,
and a tenant who is a dwelling unit owner or sharehol der of such
corporation, provided that the proprietary | ease or occupancy agreenent
bet ween the cooperative housing corporation and the tenant provides for
fees, charges, penalties or assessnents other than rent to be
recoverabl e in such a proceedi ng.



§ 711. G ounds where | andl ord-tenant rel ationship exists. A tenant
shal | include an occupant of one or nore rooms in a room ng house or a
resident, not including a transient occupant, of one or nore roons in a
hot el who has been in possession for thirty consecutive days or |onger.
A tenant shall not include a squatter. For the purposes of this section,
a squatter is a person who enters onto or intrudes upon real property
Wi t hout the perm ssion of the person entitled to possession, and
continues to occupy the property without title, right or perm ssion of
the owner or owner's agent or a person entitled to possession. In the
event of a conflict between the provisions regarding squatters of this
section and the provisions of subdivision three of section seven hundred
thirteen of this article, the provisions of section seven hundred
thirteen of this article shall be controlling. No tenant or | aw ul
occupant of a dwelling or housing accommopdati on shall be renoved from
possessi on except in a special proceeding. A special proceeding nay be
mai nt ai ned under this article upon the follow ng grounds:

1. The tenant continues in possession of any portion of the prem ses
after the expiration of his term wthout the perm ssion of the |andlord
or, in a case where a new lessee is entitled to possession, wthout the
perm ssion of the new | essee. Acceptance of rent after commencenent of
t he speci al proceedi ng upon this ground shall not term nate such
proceedi ng nor effect any award of possession to the landlord or to the
new | essee, as the case nay be. A proceedi ng seeking to recover
possessi on of real property by reason of the termnation of the term
fixed in the | ease pursuant to a provision contained therein giving the
| andl ord the right to termnate the tine fixed for occupancy under such
agreenent if he deemthe tenant objectionable, shall not be nmintainable
unl ess the | andlord shall by conpetent evidence establish to the
satisfaction of the court that the tenant is objectionable.

* 2. The tenant has defaulted in the paynent of rent, pursuant to the
agreenent under which the prem ses are held, and a witten demand of the
rent has been made with at |east fourteen days' notice requiring, in the
alternative, the paynent of the rent, or the possession of the prem ses,
has been served upon the tenant as prescribed in section seven hundred
thirty-five of this article. The fourteen-day notice shall append or
contain the notice required pursuant to section two hundred thirty-one-c



of the real property law, which shall state the following: (i) if the
prem ses are or are not subject to article six-A of the real property
| aw, the "good cause eviction law', and if the prem ses are exenpt, such
notice shall state why the prem ses are exenpt fromsuch law, (ii) if
the landlord is not renewing the lease for a unit subject to article
six-A of the real property law, the |awful basis for such non-renewal ;
and (iii) if the landlord is increasing the rent upon an existing | ease
of a unit subject to article six-A of the real property | aw above the
applicable |l ocal rent standard, as defined in subdivision eight of
section two hundred el even of the real property law, the justification
for such increase. Any person succeeding to the landlord's interest in
the prem ses may proceed under this subdivision for rent due such
person's predecessor in interest if such person has a right thereto.
Where a tenant dies during the termof the | ease and rent due has not
been paid and the apartnment is occupied by a person with a claimto
possessi on, a proceedi ng may be comenced naning the occupants of the
apartnent seeking a possessory judgnment only as against the estate.
Entry of such a judgnent shall be wi thout prejudice to the possessory
clainms of the occupants, and any warrant issued shall not be effective
as agai nst the occupants.

* NB Effective until June 15, 2034

* 2. The tenant has defaulted in the paynent of rent, pursuant to the
agreenent under which the prem ses are held, and a witten demand of the
rent has been made with at |east fourteen days' notice requiring, in the
alternative, the paynent of the rent, or the possession of the prem ses,
has been served upon himas prescribed in section seven hundred
thirty-five of this article. Any person succeeding to the landlord's
interest in the prem ses may proceed under this subdivision for rent due
his predecessor in interest if he has a right thereto. Were a tenant
dies during the termof the |ease and rent due has not been paid and the
apartnent is occupied by a person with a claimto possession, a
proceedi ng nay be conmenced nam ng the occupants of the apartnent
seeki ng a possessory judgnent only as against the estate. Entry of such
a judgnment shall be without prejudice to the possessory clains of the
occupants, and any warrant issued shall not be effective as against the
occupants.

* NB Effective June 15, 2034



3. The tenant, in a city defaults in the paynment, for sixty days after
t he sane shall be payable, of any taxes or assessnents |evied on the
prem ses which he has agreed in witing to pay pursuant to the agreenent
under which the prem ses are held, and a demand for paynent has been
made, or at |least three days' notice in witing, requiring in the
alternative the paynent thereof and of any interest and penalty thereon,
or the possession of the prem ses, has been served upon him as
prescribed in section 735. An acceptance of any rent shall not be
construed as a wai ver of the agreenent to pay taxes or assessnents.

4. The tenant, under a lease for a termof three years or |ess, has
during the termtaken the benefit of an insolvency statute or has been
adj udi cat ed a bankr upt .

5. The prem ses, or any part thereof, are used or occupied as a
bawdy- house, or house or place of assignation for |ewd persons, or for

pur poses of prostitution, or for any illegal trade or manufacture, or
ot her illegal business.
6. The tenant, in a city having a popul ation of one mllion or nore,

renoves the batteries or otherw se disconnects or nakes inoperable an

i nstall ed snoke or fire detector which the tenant has not requested be
noved fromits |location so as not to interfere with the reasonabl e use
of kitchen facilities provided that the court, upon conpl aint thereof,
has previously issued an order of violation of the provisions heretofore
stated and, subsequent to the thirtieth day after service of such order
upon the tenant, an official inspection report by the appropriate
department of housing preservation and devel opnent is presented, in
writing, indicating non-conpliance herewith; provided further, that the
tenant shall have the additional ten day period to cure such violation
i n accordance with the provisions of subdivision four of section seven
hundred fifty-three of this chapter.

§ 713. G ounds where no |landlord-tenant relationship exists. A special
proceedi ng nay be nmaintained under this article after a ten-day notice



to quit has been served upon the respondent in the manner prescribed in
section 735, upon the follow ng grounds:

1. The property has been sold by virtue of an execution agai nst himor
a person under whomhe clains and a title under the sal e has been
perf ect ed.

2. He occupies or holds the property under an agreenent with the owner
to occupy and cultivate it upon shares or for a share of the crops and
the tine fixed in the agreenment for his occupancy has expired.

3. He or the person to whom he has succeeded has intruded into or
squatted upon the property w thout the perm ssion of the person entitled
to possession and the occupancy has continued wi thout perm ssion or
perm ssi on has been revoked and notice of the revocation given to the
person to be renoved.

4. The property has been sold for unpaid taxes and a tax deed has been
executed and delivered to the purchaser and he or any subsequent
grantee, distributee or devisee claimng title through such purchaser
has conplied with all provisions of |aw precedent to the right to
possession and the tinme of redenption by the former owner or occupant
has expired.

5. Subject to the rights and obligations set forth in section thirteen
hundred five of this chapter, the property has been sold in forecl osure
and either the deed delivered pursuant to such sale, or a copy of such
deed, certified as provided in the civil practice law and rul es, has
been exhibited to him

6. He is the tenant of a |life tenant of the property, hol ding over and
continuing in possession of the property after the term nation of the
estate of such life tenant without the perm ssion of the person entitled
to possession of the property upon termnation of the |ife estate.

7. He is a licensee of the person entitled to possession of the
property at the tine of the license, and (a) his license has expired, or



(b) his license has been revoked by the |icensor, or (c) the licensor is
no longer entitled to possession of the property; provided, however,
that a nortgagee or vendee in possession shall not be deened to be a

| icensee within the neaning of this subdivision.

8. The owner of real property, being in possession of all or a part
t hereof, and having voluntarily conveyed title to the sane to a
purchaser for value, remains in possession w thout perm ssion of the
pur chaser.

9. A vendee under a contract of sale, the performance of which is to
be conpleted within ninety days after its execution, being in possession
of all or a part thereof, and having defaulted in the perfornmance of the
terms of the contract of sale, remains in possession w thout perm ssion
of the vendor.

10. The person in possession has entered the property or renmains in
possessi on by force or unlawful means and he or his predecessor in
i nterest was not in quiet possession for three years before the tine of
the forcible or unlawful entry or detainer and the petitioner was
peaceably in actual possession at the tine of the forcible or unlaw ul
entry or in constructive possession at the tine of the forcible or
unl awful detainer; no notice to quit shall be required in order to
mai ntai n a proceedi ng under this subdivision.

11. The person in possession entered into possession as an incident to
enpl oynment by petitioner, and the tine agreed upon for such possession
has expired or, if no such tine was agreed upon, the enploynent has been
term nated; no notice to quit shall be required in order to maintain the
proceedi ng under this subdivision.

8§ 713-a. Special proceeding for term nation of adult honme and
resi dence for adults adm ssion agreenents. A special proceeding to
term nate the adm ssion agreenent of a resident of an adult hone or
residence for adults and discharge a resident therefrommay be
mai ntained in a court of conpetent jurisdiction pursuant to the



provi si ons of section four hundred sixty-one-h of the social services

| aw and not hing contained in such section shall be construed to create a
rel ati onship of |andlord and tenant between the operator of an adult
honme or residence for adults and a resident thereof.

8§ 715. Gounds and procedure where use or occupancy is illegal. 1. An
owner or tenant, including a tenant of one or nore roons of an apartnent
house, tenenent house or nmultiple dwelling, of any prem ses within two
hundred feet from other dem sed real property used or occupied in whole
or in part as a bawdy-house, or house or place of assignation for |ewd
persons, or for purposes of prostitution, or for any illegal trade,
busi ness or manufacture, or any donestic corporation organi zed for the
suppression of vice, subject to or which submts to visitation by the
state departnent of social services and possesses a certificate from
such departnment of such fact and of conformty with regul ations of the
departnment, or any duly authorized enforcenment agency of the state or of
a subdivi sion thereof, under a duty to enforce the provisions of the
penal |aw or of any state or |ocal |aw, ordinance, code, rule or
regul ation relating to buildings, may serve personally upon the owner or
| andl ord of the prem ses so used or occupi ed, or upon his agent, a
witten notice requiring the owner or landlord to nake an application
for the renoval of the person so using or occupying the sanme. If the
owner or landlord or his agent does not make such application within
five days thereafter; or, having made it, does not in good faith
diligently prosecute it, the person, corporation or enforcenent agency
giving the notice may bring a proceeding under this article for such
renoval as though the petitioner were the owner or |andlord of the
prem ses, and shall have precedence over any simlar proceedi ng
t hereafter brought by such owner or landlord or to one theretofore
brought by himand not prosecuted diligently and in good faith. Proof of
the ill repute of the dem sed prem ses or of the inmates thereof or of
those resorting thereto shall constitute presunptive evidence of the
unl awf ul use of the demi sed prem ses required to be stated in the
petition for renoval. Both the person in possession of the property and
the owner or l|andlord shall be made respondents in the proceedi ng.



2. For purposes of this section, two or nore convictions of any person
or persons had, within a period of one year, for any of the offenses
described in section 230.00, 230.05, 230.06, 230.11, 230.12, 230.13,

230. 20, 230.25, 230.30, 230.32 or 230.40 of the penal |aw arising out of
conduct engaged in at the sane real property consisting of a dwelling as
that termis defined in subdivision four of section four of the multiple
dwel ling | aw shall be presunptive evidence of conduct constituting use
of the prem ses for purposes of prostitution.

3. For the purposes of this section, two or nore convictions of any
person or persons had, within a period of one year, for any of the
of fenses described in section 225.00, 225.05, 225.10, 225.15, 225. 20,
225. 30, 225.32, 225.35 or 225.40 of the penal |aw, arising out of
conduct engaged in at the sanme prenises consisting of a dwelling as that
termis defined in subdivision four of section four of the nultiple
dwel l'ing | aw shall be presunptive evidence of unlawful use of such
prem ses and of the owner's know edge of the sane.

4. A court granting a petition pursuant to this section nmay, in
addition to any other order provided by |aw, nake an order inposing and
requiring the paynent by the respondent of a civil penalty not exceedi ng
five thousand dollars to the nmunicipality in which the subject prem ses
is located and, the paynent of reasonable attorneys fees and the costs
of the proceeding to the petitioner. In any such case nultiple
respondents shall be jointly and severally liable for any paynent so
ordered and the anmobunts of such paynents shall constitute a |ien upon
the subject realty.

5. For the purposes of a proceeding under this section, an enforcenent
agency of the state or of a subdivision thereof, which may conmence a
proceedi ng under this section, nmay subpoena w tnesses, conpel their
attendance, exam ne them under oath before hinself or a court and
require that any books, records, docunents or papers rel evant or
material to the inquiry be turned over to himfor inspection,
exam nation or audit, pursuant to the civil practice law and rules. If a
per son subpoenaed to attend upon such inquiry fails to obey the conmand
of a subpoena wi thout reasonable cause, or if a person in attendance



upon such inquiry shall, w thout reasonabl e cause, refuse to be sworn or
to be exam ned or to answer a question or to produce a book or paper,
when ordered to do so by the officer conducting such inquiry, he shal

be guilty of a class B m sdeneanor.

8§ 715-a. Grounds and procedure for renoval of commrercial tenants for
unl i censed cannabis retail sale. 1. Any duly authorized enforcenent
agency of the state or of a subdivision thereof, under a duty to enforce
the provisions of the penal |aw or of any state or |ocal |aw, ordinance,
code, rule or regulation relating to buildings, or the cannabis control
board, office of cannabis nmanagenent or the attorney general pursuant to
section one hundred thirty-eight-a of the cannabis |aw, nay serve
personal |y upon the owner or |andlord of real property authorized or
ot herwi se i ntended or advertised, in whole or part, for use to buy, sel
or otherw se provide goods or services, or for other business,
comerci al, professional services or manufacturing activities, or upon
their agent, a witten notice requiring the owner or landlord to nake an
application for the renoval of a commercial tenant so using or occupying
the sane for a violation of article two hundred twenty-two of the penal
|l aw or article six of the cannabis |aw involving the unlicensed sal e of
cannabi s or products narketed or |abeled as such. If the owner or
| andl ord or their agent does not nake such application within five days
thereafter; or, having nmade it, does not in good faith diligently
prosecute it, the enforcenent agency giving the notice nay bring a
proceedi ng under this article for such renoval as though the petitioner
were the owner or landlord of the prem ses, and shall have precedence
over any simlar proceeding thereafter brought by such owner or |andlord
or to one theretofore brought by them and not prosecuted diligently and
in good faith. An enforcenent agency authorized to bring a petition
her eunder may do so on their own initiative or upon a referral from an
agency of the state or a subdivision thereof. The person in possession
of the property, as well as any | essee or subl essee and the owner or
| andl ord shall be nade respondents in the proceeding.

2. A court, upon a finding of such violation may, in addition to any
ot her order provided by |aw



(a) grant a petition pursuant to this section ordering the inmediate
renmoval of such tenant;

(b) inpose and require the paynent by any respondent not otherw se
subject to a civil penalty under section sixteen or one hundred
twenty-five of the cannabis | aw, who has been found to have know ngly
permtted such a violation, a civil penalty not exceeding five tinmes the
anount of rent charged, owed, or paid, as the case nmay be, for the
duration of the violation, which may be cal culated fromthe date the
owner or |andlord respondent received notice of the violation to the
date the unlicensed activity is abated, for which a respondent shall be
required to provide sufficient proof thereof, including but not Iimted
to a sworn statement by a | ocal |aw enforcenent or other governnental
entity that the unlicensed activity has been abated; provided, however,
that in acity with a popul ation of over one mllion the civil penalty
shall be fifty thousand dollars. The | andlord or property owner shal
al so provide a copy of any executed | ease with such tenant;

(c) order the paynment of reasonable attorneys fees and the costs of
the proceeding to the petitioner; and

(d) order that any such multiple respondents shall be jointly and
severally liable for any paynment so ordered under this subdivision.

3. For the purposes of a proceeding under this section, an enforcenent
agency of the state or of a subdivision thereof, which may conmence a
proceedi ng under this section, nmay subpoena w tnesses, conpel their
att endance, exam ne them under oath before thenselves or a court and
require that any books, records, docunents or papers rel evant or
material to the inquiry be turned over to themfor inspection,
exam nation or audit, pursuant to the civil practice |aw and rul es.

4. The use or occupancy of prem ses custonmarily or habitually for the
unlicensed retail sale of cannabis or products marketed or | abel ed as
such shall constitute an illegal trade, manufacture, or other business
for the purposes of section two hundred thirty-one of the real property
| aw.

§ 721. Person who may nmintain proceeding. The proceeding may be



br ought by:
1. The landlord or |essor.

2. The reversioner or remai nderman next entitled to possession of the
property upon the term nation of the estate of a life tenant, where a
tenant of such life tenant hol ds over.

3. The purchaser upon the execution or foreclosure sale, or the
purchaser on a tax sale to whom a deed has been executed and delivered
or any subsequent grantee, distributee or devisee claimng title through
such purchaser

4. The person forcibly put out or kept out.

5. The person with whom as owner, the agreenent was made, or the
owner of the property occupi ed under an agreenent to cultivate the
property upon shares or for a share of the crops.

6. The person lawfully entitled to the possession of property intruded
into or squatted upon.

7. The person entitled to possession of the property occupied by a
| i censee who nmay be di spossessed.

8. The person, corporation or |aw enforcenent agency authorized by
this article to proceed to renove persons using or occupying prem ses
for illegal purposes.

9. The receiver of a landlord, purchaser or other person so entitled
to apply, when authorized by the court.

10. The |l essee of the prem ses, entitled to possession.
11. Not-for-profit corporations, and tenant associations authorized in

writing by the conm ssioner of the departnment of the city of New York
charged with enforcenment of the housing nmai ntenance code of such city to



manage residential real property owned by such city.

8§ 731. Commencenent; notice of petition. 1. The special proceedi ng
prescribed by this article shall be comrenced by petition and a notice
of petition. A notice of petition nay be issued only by an attorney,
judge or the clerk of the court; it may not be issued by a party
prosecuting the proceeding in person.

2. Except as provided in section 732, relating to a proceedi ng for
non- paynent of rent, the notice of petition shall specify the tine and
pl ace of the hearing on the petition and state that if respondent shal
fail at such tine to interpose and establish any defense that he may
have, he nmay be precluded from asserting such defense or the claimon
which it is based in any other proceeding or action.

3. Inthe city of New York, when the petitioner seeks to make an
application pursuant to subdivision two of section seven hundred
forty-five of this article, the notice of petition shall advise the
respondent of the requirenents of subdivision two of section seven
hundred forty-five of this article.

4. In an action prenm sed on a tenant defaulting in the paynent of
rent, paynent to the landlord of the full anmount of rent due, when such
paynment is nade at any tinme prior to the hearing on the petition, shal
be accepted by the | andlord and renders noot the grounds on which the
speci al proceedi ng was conmenced.

§ 732. Special provisions applicable in non-paynment proceeding if the
rules so provide. If the appropriate appellate division shall so provide
in the rules of a particular court, this section shall be applicable in
such court in a proceedi ng brought on the ground that the respondent has
defaulted in the paynment of rent; in such event, all other provisions of
this article shall renmain applicable in such proceeding, except to the
extent inconsistent with the provisions of this section.



1. The notice of petition shall be returnable before the clerk, and
shall be made returnable within ten days after its service.

2. If the respondent answers, the clerk shall fix a date for trial or
hearing not |ess than three nor nore than ei ght days after joinder of
i ssue, and shall imrediately notify by mail the parties or their
attorneys of such date. If the determi nation be for the petitioner, the
i ssuance of a warrant shall not be stayed for nore than five days from
such determ nation, except as provided in section seven hundred
fifty-three of this article.

3. If the respondent fails to answer within ten days fromthe date of
service, as shown by the affidavit or certificate of service of the
notice of petition and petition, the judge shall render judgnent in
favor of the petitioner and nay stay the issuance of the warrant for a
period of not to exceed ten days fromthe date of service, except as
provided in section seven hundred fifty-three of this article.

4. The notice of petition shall advise the respondent of the
requi renents of subdivisions 1, 2 and 3, above.

8§ 733. Tine of service; order to show cause. 1. Except as provided in
section seven hundred thirty-two of this article, relating to a
proceedi ng for non-paynent of rent, the notice of petition and petition
shall be served at |east ten and not nore than seventeen days before the
time at which the petition is noticed to be heard.

2. The court may grant an order to show cause to be served in |lieu of
a notice of petition. If the special proceeding is based upon the ground
specified in subdivision 1 of section 711, and the order to show cause
i s sought on the day of the expiration of the | ease or the next day
thereafter, it may be served at a tinme specified therein which shall be
at | east two hours before the hour at which the petition is to be heard.

8§ 734. Notice of petition; service on the Westchester county



departnment of social services. In the county of Westchester, if the

| ocal |egislative body has, by local |aw, opted to require such notice,
service of a copy of the notice of petition and petition in any
proceedi ng conmenced agai nst a residential tenant in accordance with the
provisions of this article shall be served upon the county comm ssi oner
of social services. Such service shall be nmade by certified nmail, return
recei pt requested, directed to an address set forth in the local |aw, or
pursuant to the provisions of the civil practice |aw and rul es. Such
service shall be made at |east five days before the return date set in
the notice of petition. Proof of such service shall be filed with the
court. Failure to serve the conm ssioner shall not be a jurisdictional
defect, and shall not be a defense to a proceedi ng brought pursuant to
the provisions of this article.

8§ 735. Manner of service; filing; when service conplete. 1. Service
of the notice of petition and petition shall be made by personally
delivering themto the respondent; or by delivering to and | eaving
personally with a person of suitable age and discretion who resides or
is enpl oyed at the property sought to be recovered, a copy of the notice
of petition and petition, if upon reasonabl e application admttance can
be obtai ned and such person found who will receive it; or if admttance
cannot be obtai ned and such person found, by affixing a copy of the
notice and petition upon a conspicuous part of the property sought to be
recovered or placing a copy under the entrance door of such prem ses;
and in addition, within one day after such delivering to such suitable
person or such affixing or placenent, by mailing to the respondent both
by registered or certified mail and by regular first class nail,

(a) if a natural person, as follows: at the property sought to be
recovered, and if such property is not the place of residence of such
person and if the petitioner shall have witten information of the
resi dence address of such person, at the | ast residence address as to
whi ch the petitioner has such information, or if the petitioner shal
have no such information, but shall have witten information of the
pl ace of business or enploynent of such person, to the |ast business or
enpl oynent address as to which the petitioner has such information; and

(b) if a corporation, joint-stock or other unincorporated association,



as follows: at the property sought to be recovered, and if the principal
of fice or principal place of business of such corporation, joint stock
or other unincorporated association is not |ocated on the property
sought to be recovered, and if the petitioner shall have witten

i nformati on of the principal office or principal place of business
within the state, at the last place as to which petitioner has such
information, or if the petitioner shall have no such information but
shall have witten information of any office or place of business within
the state, to any such place as to which the petitioner has such
information. Allegations as to such information as may affect the
mai | i ng address shall be set forth either in the petition, or in a
separate affidavit and filed as part of the proof of service.

2. The notice of petition, or order to show cause, and petition
toget her with proof of service thereof shall be filed with the court or
clerk thereof within three days after;

(a) personal delivery to respondent, when service has been made by
t hat means, and such service shall be conplete i nmediately upon such
personal delivery; or

(b) mailing to respondent, when service is made by the alternatives
above provided, and such service shall be conplete upon the filing of
proof of service.

§ 741. Contents of petition. The petition shall be verified by the
person aut hori zed by section seven hundred twenty-one to naintain the
proceedi ng; or by a |legal representative, attorney or agent of such
person pursuant to subdivision (d) of section thirty hundred twenty of
the civil practice |law and rules. An attorney of such person may verify
the petition on information and belief notw thstanding the fact that
such person is in the county where the attorney has his office. Every
petition shall:

1. State the interest of the petitioner in the prem ses from which
renoval is sought.

2. State the respondent's interest in the prem ses and his



relationship to petitioner with regard thereto.

3. Describe the prem ses fromwhich renoval is sought.

4. State the facts upon which the special proceeding is based.

5. State the relief sought. The relief may include a judgnent for rent
due, and for a period of occupancy during which no rent is due, for the
fair value of use and occupancy of the premses if the notice of
petition contains a notice that a demand for such a judgnment has been
made.

* B-a. Append or incorporate the notice required pursuant to section
two hundred thirty-one-c of the real property law, which shall state the
following: (i) if the prem ses are or are not subject to article six-A
of the real property |law, the "good cause eviction law', and if the
prem ses are exenpt, such petition shall state why the prem ses are
exenpt fromsuch law, (ii) if the landlord is not renewing the | ease for
a unit subject to article six-A of the real property law, the |aw ul
basis for such non-renewal; and (iii) if the landlord is increasing the
rent upon an existing | ease of a unit subject to article six-A of the
real property |aw above the applicable | ocal rent standard, as defined
i n subdi vi sion eight of section two hundred el even of the real property
| aw, the justification for such increase.

* NB Repeal ed June 15, 2034

* 5-b. If the petitioner clainms exenption fromthe provisions of
article six-A of the real property |law pursuant to subdivision one of
section two hundred fourteen of the real property |aw, append or
i ncorporate the information required pursuant to subdivision one of
section two hundred fourteen of the real property |aw

* NB Repeal ed June 15, 2034

6. In the city of Al bany, where the prem ses fromwhich renoval is
sought is subject to a local law requiring the registration of said
prem ses as a condition of legal rental, allege proof of conpliance with
such | ocal | aw.

7. In the city of Newburgh, where the prem ses fromwhich renoval is



sought is subject to a local law requiring the registration of said
prem ses as a condition of legal rental, allege proof of conpliance with
such |l ocal | aw.

8. In the city of Syracuse, where the prem ses fromwhich renoval is
sought is subject to a local law requiring the registration of said
prem ses as a condition of legal rental, allege proof of conpliance with
such |l ocal | aw.

9. In the city of Schenectady, where the prem ses from which renova
is sought is subject to a local law requiring the registration of said
prem ses as a condition of legal rental, allege proof of conpliance with
such |l ocal | aw.

§ 743. Answer. Except as provided in section seven hundred thirty-two
of this article, relating to a proceeding for non-paynent of rent, at
the tine when the petition is to be heard the respondent, or any person
i n possession or claimng possession of the prem ses, may answer, orally
or inwiting. If the answer is oral the substance thereof shall be
recorded by the clerk or, if a particular court has no clerk, by the
presiding judge or justice of such court, and naintained in the case
record. The answer may contain any |egal or equitable defense, or
counterclaim The court may render affirmative judgnment for the anount
found due on the counterclaim

8§ 744. Eviction based on donestic violence victimstatus prohibited.
1. A tenant shall not be renoved from possession of a residential unit
pursuant to this article because of such person's donestic viol ence
victimstatus, as defined in section two hundred twenty-seven-d of the
real property law. It shall be a defense to a proceeding to recover
possession of a residential unit that a | andl ord seeks such recovery
because of a person's donestic violence victimstatus, and that, but for
such status, the landlord woul d not seek to recover possession. A
| andl ord nmay rebut such defense by showi ng that he or she seeks to
recover possession of a residential unit because of any other | awful



gr ound.

2. Nothing in this section shall restrict a landlord's legal rights to
recover possession of a residential unit on grounds not based on or
derived from donestic violence victimstatus.

3. Alandlord shall not be civilly liable to other tenants, guests,
invitees, or licensees arising fromreasonable and good faith efforts to
conply with this section.

4. This section shall not apply to buildings used for dwelling
pur poses that are owner occupi ed and have two or fewer residenti al
units.

8§ 745. Trial. 1. Were triable issues of fact are raised, they shal
be tried by the court unless, at the tinme the petition is noticed to be
heard, a party demands a trial by jury, in which case trial shall be by
jury. At the time when issue is joined the court, at the request of
either party shall adjourn the trial of the issue, not |ess than
fourteen days, except by consent of all parties. A party's second or
subsequent request for adjournnment shall be granted in the court's sole
di scretion.

2. In the city of New York:

(a) I'n a summary proceedi ng upon the second of two adjournnents
granted solely at the request of the respondent, or, upon the sixtieth
day after the first appearance of the parties in court |ess any days
that the proceedi ng has been adjourned upon the request of the
petitioner, counting only days attributable to adjournnment requests nade
solely at the request of the respondent and not counting an initial
adj our nment requested by a respondent unrepresented by counsel for the
pur pose of securing counsel, whichever occurs sooner, the court nay,
upon consi deration of the equities, direct that the respondent, upon a
notion on notice nmade by the petitioner, deposit with the court suns of
rent or use and occupancy that shall accrue subsequent to the date of
the court's order, which may be established without the use of expert



testimony. The court shall not order deposit or paynment of use and
occupancy where the respondent can establish, to the satisfaction of the
court that respondent has properly interposed one of the foll ow ng
def enses or established the foll ow ng grounds:

(i) the petitioner is not a proper party to the proceedi ng pursuant to
section seven hundred twenty-one of this article; or

(ii) (A actual eviction, or (B) actual partial eviction, or (O
constructive eviction; and respondent has quit the prem ses; or

(iii) a defense pursuant to section one hundred forty-three-b of the
soci al services law, or

(iv) a defense based upon the exi stence of hazardous or i medi ately
hazar dous vi ol ati ons of the housi ng mai ntenance code in the subject
apartnent or conmon areas; or

(v) a colorable defense of rent overcharge; or

(vi) a defense that the unit is in violation of the building s
certificate of occupancy or is otherwise illegal under the nmultiple
dwel ling I aw or the New York city housing mai ntenance code; or

(vii) the court |acks personal jurisdiction over the respondent.

Two adj ournnents shall not include an adjournnment requested by a
respondent unrepresented by counsel for the purpose of securing counsel
made on a return date of the proceeding. Such rent or use and occupancy
sunms shall be deposited with the clerk of the court or paid to such
ot her person or entity, including the petitioner or an agent desi gnated
by the division of housing and conmunity renewal, as the court shal
direct or shall be expended for such energency repairs as the court
shal | approve.

(b) I'n establishing the nonthly anmount to be deposited, the court
shall not exceed the amount of the regulated rent for the unit under any
state, local or federal regulatory schene, or the amobunt of the tenant's
rent share under a state, local or federal subsidy program or the
anount of the tenant's share under an expired subsidy, unless the tenant
has entered into an enforceabl e new agreenent to pay the full | ease
rent.

(c) (i) The court shall not require the respondent to deposit the
portion of rent or use and occupancy, if any, which is payable by direct
gover nment housi ng subsidy, any currently effective senior citizen



i ncrease exenption authorized pursuant to sections four hundred

si xty-seven-b and four hundred sixty-seven-c of the real property tax

| aw, direct paynent of rent or a two-party check issued by a soci al
services district or the office of tenporary and disability assistance,
or rental assistance that is payable pursuant to court orders issued in
litigation conmenced in nineteen hundred ei ghty-seven in a proceeding in
whi ch the anount of shelter allowance is at issue on behalf of
recipients of famly assistance. In the event the respondent or other
adult nmenber of the respondent's househol d receives public assistance
pursuant to title three or title ten of article five of the social
services law, the respondent shall, when directed by the court to
deposit rent and use or occupancy, only be required to deposit with the
court the amount of the shelter allowance portion of the public

assi stance grant issued by the office of tenporary and disability

assi stance or a social services district. In the event the respondent
receives a fixed inconme, including but not limted to, social security

i ncome, supplenmental security income pursuant to title sixteen of the
federal social security act and title six of article five of the social
services |law, or pension inconme, the respondent shall not be required to
deposit nore than thirty percent of the nonthly paynents.

(ii) Any sumrequired to be deposited with the court pursuant to this
subdi vi sion shall be offset by paynent, if any, made by the respondent
pursuant to section two hundred thirty-five-a of the real property |aw
or section three hundred two-c of the nmultiple dwelling | aw

(d) (i) In the event that the respondent fails to deposit with the
court or pay, as the case may be, upon the due date, all rent or use and
occupancy whi ch nmay becone due subsequent to the issuance of the court's
deposit order, the court upon an application of the petitioner nay order
an imedi ate trial of the issues raised in the respondent's answer. An
"imediate trial" shall nmean that no further adjournnents of the
proceedi ng upon respondent's sol e request shall be granted, the case
shal|l be assigned by the adm nistrative judge to a trial ready part and
such trial shall comrence as soon as practicable and conti nue day to day
until conpl et ed.

(ii) The court may extend any tinme provided for such deposit under
t hi s subdivision for good cause shown.

(iii) Upon the entry of the final judgnent in the proceedi ng such



deposits shall be credited agai nst any judgnent anount awarded and,
wi t hout further order of the court, be paid in accordance with the
j udgment .

(e) The court nmay dism ss any sumrary proceedi ng without prejudice and
wWith costs to the respondent by reason of excessive adjournnents
requested by the petitioner.

(f) Under no circunstances shall the respondent's failure or inability
to pay use and occupancy as ordered by the court constitute a basis to
dism ss any of the respondent's defenses or counterclains, with or
W t hout prejudice to their assertion in another forum

§ 746. Stipulations. 1. In any proceeding under this article, if a
stipulation is made, on the occasion of a court appearance in the
proceedi ng, setting forth an agreenent between the parties, other than a
stipulation solely to adjourn or stay the proceeding, and either the
petitioner or the respondent is not represented by counsel, the court
shall fully describe the terns of the stipulation to that party on the
record.

2. No stipulation required to be on the record by subdivi si on one of
this section may be approved by the court unless the court first
conducts an allocution on the record that shall, at a mninmum find the
fol | ow ng:

(a) the identity of the parties and whether all necessary parties have
been naned in the proceeding;

(b) the authority of the signatory to the stipulation if the naned
party is not present; and

(c) shall further find:

(i) that the unrepresented party understands that he or she nmay try
the case if he or she does not agree with the proposed stipulation or if
an acceptabl e stipulation cannot be negoti at ed;

(ii) where the other party is represented, whether the party's
attorney i nappropriately gave |legal advice to the unrepresented litigant
or whether the unrepresented litigant is agreeing to the proposed
stipulation as a result of undue duress;

(iii) whether the unrepresented respondent agrees with or contests any



allegation in the petition and predicate notices;

(iv) that the unrepresented party is aware of and understands clai ns
or defenses he or she may have in the proceeding and is aware of the
avai l abl e options in light of those clains or defenses, especially where
the stipulation provides for a surrender of the dwelling unit or the
conversi on of a nonpayment proceeding into a hol dover proceeding;

(v) that the unrepresented litigant's clains or defenses are
adequately addressed in the stipulation;

(vi) that the unrepresented party understands and agrees to the terns
of the stipulation;

(vii) that the unrepresented party understands the effect of
non-conpliance with the terns of the stipulation by either side and what
t he deadl i nes and procedures are for addressing such non-conpliance,

i ncluding how to restore the case to the court calendar to obtain relief
under or fromthe stipulation;

(viii) in all non-paynent cases, including where the unrepresented
party indicates that he or she intends to apply for public assistance
benefits or to a charity to pay rent that is sought in the proceeding
and that the court has determined to be owing to the petitioner, that an
appropriate rent breakdown is included in the stipulation; and

(ix) that the unrepresented party understands the inplications of a
j udgnment against himor her and the | egal requirenent that the
petitioner provide a satisfaction of judgment upon paynent.

3. The court may use a court attorney to conference a case to
determ ne the unrepresented party's clains or defenses and his or her
under st andi ng of all available options in |light of those clains or
def enses, or any of the other elenents of the allocution required by
this section. However, such conference nay not substitute for an
al l ocution by the court and, where it is used, the results shall be
reported to the court, which shall note on the record that such
conference occurr ed.

4. Notwi t hstanding the foregoing, where the court, in its discretion,
determnes that, in the interests of justice, inclusion in the
al l ocution required by subdivision two of this section of one or nore
findi ngs described in paragraph (c) of such subdivision is or are not



necessary given the history of the case, prior appearances or other
factors, excluding a court attorney conference provided for in
subdi vi si on three above, such finding or findings my be onmtted and the
reason for such om ssion shall be set forth on the record.

8§ 747. Judgnent. 1. The court shall direct that a final judgment be
entered determning the rights of the parties. The judgnent shall award
to the successful party the costs of the special proceeding.

2. The judgnent shall not bar an action to recover the possession of
real property. The judgnent shall not bar an action, proceeding or
counterclaim conmenced or interposed within sixty days of entry of the
judgnment, for affirmative equitable relief which was not sought by
counterclaimin the proceedi ng because of the limted jurisdiction of
t he court.

3. If the proceeding is founded upon an allegation of forcible entry
or forcible holding out the court nay award to the successful party a
fixed sumas costs, not exceeding fifty dollars, in addition to his
di sbur senents.

4. The judgnent, including such noney as it may award for rent or
ot herwi se, may be docketed in such books as the court maintains for
recording the steps in a summary proceeding; unless a rule of the court,
or the court by order in a given case, otherw se provides, such judgnent
need not be recorded or docketed in the books, if separately naintained,
i n which are docketed noney judgnents in an action.

8§ 749. Warrant. 1. Upon rendering a final judgnent for petitioner, the
court shall issue a warrant directed to the sheriff of the county or to
any constable or marshal of the city in which the property, or a portion
thereof, is situated, or, if it is not situated in a city, to any
constable of any town in the county, describing the property, stating
the earliest date upon which execution nmay occur pursuant to the order
of the court, and commandi ng the officer to renove all persons naned in



t he proceedi ng, provided upon a showi ng of good cause, the court may
i ssue a stay of re-letting or renovation of the prem ses for a
reasonabl e period of tine.

2. (a) The officer to whomthe warrant is directed and delivered shal
give at |east fourteen days' notice, in witing and in the manner
prescribed in this article for the service of a notice of petition, to
t he person or persons to be evicted or dispossessed and shall execute
the warrant on a business day between the hours of sunrise and sunset.

(b) Such officer shall check such property for the presence of a
conpani on ani mal prior to executing such warrant and coordinate with
such person or persons to be evicted or dispossessed to provide for the
safe and proper care of such conmpanion animal or animals. If such
persons to be evicted or dispossessed cannot be found after reasonable
efforts are nade to coordinate with such persons, or if such person is
found and declines to take possession of such aninmal or animls, such
of ficer shall pronptly coordinate with the duly incorporated humane
society, duly incorporated society for the prevention of cruelty to
ani mal s or pound mai ntai ned by or under contract or agreenment with the
municipality in which the animal was found for the safe renobval of such
conpani on ani mal or aninmals. Such officer shall make reasonable efforts
to provide notice to the person or persons to be evicted regarding the
| ocation of such companion animal or aninmals. D sposition of such
conpani on animal or aninmals shall be in accordance with the provisions
of sections one hundred seventeen and three hundred seventy-four of the
agriculture and markets law, and all other |aws, rules and regul ations
t hat govern the humane treatnent of aninmals. "Conpanion animl," as used
in this paragraph, shall have the sanme nmeaning as provided in
subdi vision five of section three hundred fifty of the agriculture and
mar ket s | aw.

3. Not hing contained herein shall deprive the court of the power to
stay or vacate such warrant for good cause shown prior to the execution
thereof, or to restore the tenant to possessi on subsequent to execution
of the warrant. In a judgnent for non-paynent of rent, the court shal
vacate a warrant upon tender or deposit with the court of the full rent
due at any tinme prior to its execution, unless the petitioner



est abli shes that the tenant withheld the rent due in bad faith.
Petitioner may recover by action any sum of noney whi ch was payabl e at
the tine when the special proceeding was conmenced and the reasonabl e
val ue of the use and occupation to the tine when the warrant was i ssued,
for any period of time with respect to which the agreenent does not nake
any provision for paynent of rent.

* § 749-a. New York city marshals. A marshal of the city of New York
shal | provide notice of execution of a warrant of eviction by physical
posting of the notice and by an electronic filing. For purposes of this
section, "electronic filing" shall nmean an electronic filing as
described in section twenty-one hundred three-a of the New York city
civil court act.

* NB Repeal ed June 30, 2028

§ 751. Stay upon paying rent or giving undertaking; discretionary stay
outside city of New York. The respondent nmay, at any tinme before a
warrant is issued, stay the issuing thereof and al so stay an execution
to collect the costs, as follows:

1. Wiere the | essee or tenant holds over after a default in the
paynment of rent, or of taxes or assessnents, he may effect a stay by
depositing the anobunt of the rent due or of such taxes or assessnents,
and interest and penalty, if any thereon due, and the costs of the
speci al proceeding, with the clerk of the court, or where the office of
clerk is not provided for, with the court, who shall thereupon, upon
demand, pay the anmount deposited to the petitioner or his duly
aut hori zed agent; or by delivering to the court or clerk his undertaking
to the petitioner in such sumas the court approves to the effect that
he will pay the rent, or such taxes or assessnents, and interest and
penalty and costs within ten days, at the expiration of which tine a
warrant may issue, unless he produces to the court satisfactory evidence
of the paynent.

2. \Were the | essee or tenant has taken the benefit of an insolvency



statute or has been adjudicated a bankrupt, he nay effect a stay by
payi ng the costs of the special proceeding and by delivering to the
court or clerk his undertaking to the petitioner in such a sumas the
court approves to the effect that he will pay the rent of the prem ses
as it has become or thereafter becomes due.

3. Where he continues in possession of real property which has been
sold by virtue of an execution against his property, he nay effect a
stay by paying the costs of the special proceeding, and delivering to
the court or clerk an affidavit that he clainms the possession of the
property by virtue of a right or title acquired after the sale or as
guardi an or trustee for another; together with his undertaking to the
petitioner in such a sumas the court approves to the effect that he

wi |l pay any costs and damages whi ch nay be recovered against himin an
action to recover the property brought against himby the petitioner
Wi thin six nonths thereafter; and that he will not conmmt any waste upon

or injury to the property during his occupation thereof.

§ 753. Stay in prem ses occupied for dwelling purposes. 1. In a
proceedi ng to recover the possession of prem ses occupied for dwelling
pur poses, other than a roomor roons in an hotel, |odging house, or
room ng house, the court, on application of the occupant, may stay the
i ssuance of a warrant and al so stay any execution to collect the costs
of the proceeding for a period of not nore than one year, if it appears
that the prem ses are used for dwelling purposes; that the application
is made in good faith; that the applicant cannot within the nei ghborhood
secure suitable prem ses simlar to those occupied by the applicant and
that the applicant nade due and reasonable efforts to secure such other
prem ses, or that by reason of other facts it would occasion extrene
hardship to the applicant or the applicant's famly if the stay were not
granted. In determ ning whether refusal to grant a stay woul d occasion
extrene hardship, the court shall consider serious ill health,
significant exacerbation of an ongoing condition, a child s enroll nent
in a local school, and any other extenuating life circunstances
affecting the ability of the applicant or the applicant's famly to
rel ocate and naintain quality of life. The court shall consider any



substanti al hardship the stay may i npose on the landlord in determ ning
whether to grant the stay or in setting the length or other terns of the
stay. In an application brought outside a city of one mllion or nore,

t he term "nei ghbor hood" shall be construed to nean (i) the sane town,
village or city where the applicant now resides, or (ii) if the
appl i cant has school aged children residing with himor her,

"nei ghbor hood" shall nean the school district where such children attend
or are eligible to attend.

2. Such stay shall be granted and continue effective only upon the
condition that the person agai nst whomthe judgnent is entered shal
make a deposit in court of the entire amount, or such installnents
thereof fromtine to tinme as the court nmay direct, for the occupation of
the prem ses for the period of the stay, at the rate for which the
applicant was liable as rent for the nonth i Mmediately prior to the
expiration of the applicant's termor tenancy, plus such additional
anount, if any, as the court may deternmne to be the difference between
such rent and the reasonable rent or value of the use and occupation of
the prem ses; such deposit may al so include all rent unpaid by the
occupant prior to the period of the stay. The anpunt of such deposit
shall be determi ned by the court upon the application for the stay and
such determ nation shall be final and conclusive in respect to the
anount of such deposit, and the anount thereof shall be paid into court,
in such manner and in such installnments, if any, as the court nay
direct. A separate account shall be kept of the ambunt to the credit of
each proceeding, and all such paynments shall be deposited in a bank or
trust conpany and shall be subject to the check of the clerk of the
court, if there be one, or otherwi se of the court. The clerk of the
court, if there be one, and otherw se the court shall pay to the
| andl ord or the landlord' s duly authorized agent, the anpunt of such
deposit in accordance with the terns of the stay or the further order of
t he court.

3. The provisions of this section shall not apply to a proceeding to
recover possession upon the ground that an occupant is hol ding over and
is objectionable if the Iandl ord shall establish by conpetent evidence
to the satisfaction of the court that such occupant is objectionable.



4. In the event that such proceeding is based upon a claimthat the
tenant or | essee has breached a provision of the |ease, the court shal
grant a thirty day stay of issuance of the warrant, during which tine
t he respondent may correct such breach.

5. Any provision of a |ease or other agreement whereby a | essee or
tenant wai ves any provision of this section shall be deenmed agai nst
public policy and voi d.

§ 755. Stay of proceeding or action for rent upon failure to nmake
repairs. 1. (a) Upon proper proof that a notice or order to renove or
cease a nuisance or a violation or to nake necessary and proper repairs
has been nade by the rnunicipal departnment charged with the enforcenent
of the multiple dwelling law, the nultiple residence | aw, or any other
applicabl e | ocal housing code, or officer or officers thereof charged
with the supervision of such matters, if the condition agai nst which
such notice or order is directed is, in the opinion of the court, such
as to constructively evict the tenant froma portion of the prem ses
occupied by him or is, or is likely to becone, dangerous to life,
health, or safety, the court before which the case is pending nmay stay
proceedi ngs to di spossess the tenant for non-paynent of rent or any
action for rent or rental value. In any such proceeding, on the question
of fact, as to the condition of the dwelling the landlord or petitioner
shal | have the burden of disproving the condition of the dwelling as
such condition is described in the notice or order.

(b) Upon proper proof of the existence of a condition that is in the
opi nion of the court, such as to constructively evict the tenant froma
portion of the prem ses occupied by him or is or is, likely to becone,
dangerous to life, health, or safety, the court before which the case is
pendi ng may stay proceedi ngs to di spossess the tenant for non-paynent of
rent, or any action for rent or rental val ue.

(c) The court shall in no case grant a stay where it appears that the
condition against which the notice or order is directed has been created
by the wilful or negligent act of the tenant or his agent. Such stay
shall continue in force, until an order shall be nade by the court



vacating it, but no order vacating such stay shall be nade, except upon
three days' notice of hearing to the tenant, or respondent, or his
attorney, and proof that such notice or order has been conplied wth.

2. The tenant or respondent shall not be entitled to the stay unless
he shall deposit with the clerk of the court the rent then due, which
shall, for the purposes of this section, be deened the sanme as the
tenant was liable for during the preceding nonth or such as is reserved
as the nonthly rent in the agreenent under which he obtai ned possession
of the prem ses. The stay may be vacated upon three days' notice upon
failure to deposit with the clerk the rent within five days after it is
due, during the pendency of the proceeding or action.

3. During the continuance of the stay, the court may direct, inits
di scretion, upon three days notice to all parties, the release to a
contractor or material man of all or such part of the noneys on deposit
as shall be sufficient to pay bills properly presented by such
contractor or nmaterial man for the naintenance of and necessary repairs
to the building (including but not limted to paynents for fuel,
electricity, gas, janitorial services and repairs necessary to renove
viol ations), upon a showing by the tenant that the landlord is not
nmeeting his legal obligations therefor or direct such release to a
muni ci pal departnent to pay bills and expenses for such mai ntenance and
repairs upon a showi ng that the landlord did not neet his |egal
obligation to provide such nai ntenance or performrepairs and that the
departnment incurred expenses therefor. Upon the entry of an order
vacating the stay the remaini ng noney deposited shall be paid to the
plaintiff or landlord or his duly authorized agent.

4. Neither party shall be entitled to any costs in any proceedi ng or
action wherein the stay shall be granted except that costs may be
awar ded agai nst the tenant or defendant in the discretion of the court
in the event the condition conpl ained of shall be found to be due to the
wilful act of the tenant or defendant, such costs, however, not to
exceed the sum of twenty-five dollars.



8§ 756. Stay of summary proceedi ngs or actions for rent under certain
conditions. In the event that utilities are discontinued in any part of
a dwelling because of the failure of the landlord or other person having
control of said dwelling to pay for utilities for which he may have
contracted, any proceeding to dispossess a tenant from said building or
an action against any tenant of said building for rent shall be stayed
until such tine as the landlord or person having control of said
dwel I'i ng pays the anpbunt owing for said utilities and until such tine as
the utilities are restored to working order.

§ 756-a. Stay of action or proceeding when a party's claimto title is
in dispute. 1. (a) A federal, state or |ocal governnent agency nay nove
for a stay of any proceeding to recover possession of or quiet title to
real property relating to a residential dwelling unit or property, based
on a pending good faith investigation into the theft or fraud in the
title to, or the financing of, the prem ses that is the subject of any
proceedi ng. Upon the agency's showi ng of the pendency of a good faith
i nvestigation, the court shall issue a stay of the proceeding, including
stayi ng execution of a warrant of eviction or enforcenent of a judgnent
so long as the investigation is ongoing.

(b) Every six nonths, the court shall schedule a status conference
wi th the governnent agency and any other parties to the action to review
any stay and to deternmine if the investigation is still continuing in
good faith and shall continue the stay of the proceeding until the
governnment investigation is closed. If it should deem necessary, a court
may review any supporting docunents filed by the governnent agency in
canera and to be filed under seal if deemed necessary by the governnent
agency.

2. The court shall stay all proceedings to recover possession of or
quiet title to real property relating to a residential dwelling unit or
property, where a charging instrunent is filed against a party to such
proceedi ng for deed theft, larceny, offering a false instrunent for
filing, crimnal possession of stolen property or any other |aw
asserting theft or fraud in obtaining title to property and said
charging instrunment relates to the prenmises that are the subject of such



proceedi ng. The stay shall remain in effect until resolution of such
crimnal action.

3. The court shall stay all proceedings to recover possession of or
quiet title to real property relating to a residential dwelling unit or
property, where a federal, state or |ocal governnment agency has
commenced a civil action or proceeding relating to the theft or fraud in
the title to, or the financing of, the prem ses that are the subject of
such proceedi ng.

4. The court shall stay all proceedi ngs under section seven hundred
el even or seven hundred thirteen of this article for ninety days to
allow a party to file a conplaint in the appropriate forum when the
court makes a determ nation that there is a bona fide dispute between
parties purporting to own the property that is the subject of the
pr oceedi ng.

(a) A rebuttable presunption that a bona fide dispute to title exists
shall be created when the party disputing petitioner's title, owns or
owned the property that is the subject of the court proceedi ng during
the last three years, or is a person interested in the property, as
defined by section one hundred three of the surrogate's court procedure
act .

(b) A party may seek an additional stay of the proceedi ng beyond the
initial ninety day stay by the court if they were unable to file a
conplaint or seek a stay fromanother forum In extending the stay, the
court shall consider, without limtation, the totality of the
ci rcunst ances including steps the parties have taken to resolve the
di spute, the harmto the parties of a further stay, and the ability of
the parties to advocate for thenselves or retain counsel.

(c) This section shall not apply to any proceedi ng commenced pursuant
to subdivision ten of section seven hundred thirteen of this article.

5. Nothing in this section shall dimnish the court's own discretion
to further stay a proceeding in the interests of justice.

6. Nothing in this section shall Iimt a party fromseeking relief,
including a stay of a proceeding under this article, in another court.



7. For purposes of this section, a proceeding to recover possession of
or quiet title to real property shall include any proceedi ng under
section seven hundred el even or seven hundred thirteen of this article,
an ejectnent action or a wit of assistance pursuant to section two
hundred twenty-one of this chapter, a foreclosure action, an action to
enforce a nortgage note, or any other action affecting title to or
encunbrance upon real property, or any other judicial or admnistrative
proceedi ng to recover possession of or quiet title to real property.

8. For purposes of this section, a party shall include:

(a) a corporation, limted liability conpany, partnership or other
entity where a charging instrunent has been filed agai nst an individual
who has a financial or controlling interest in the entity that holds
title to the property; or

(b) where a charging instrunent has been filed against a seller of the
property, including an individual or corporation, limted liability
conpany, partnership or other entity, or where a charging instrument has
been fil ed against an individual who has a financial or controlling
interest in the entity that sold the property.

§ 757. Eviction as the result of foreclosure. In the event that a
| essee is renoved fromreal property pursuant to this article, and the
| eased real property was the subject of a foreclosure proceeding
pursuant to this chapter or the subject of a tax forecl osure proceedi ng,
the court records relating to any such | essee shall be seal ed and be
deened confidential. No disclosure or use of such information relating
to any such | essee shall be authorized, and the use of such infornation
shal | be prohibited.

8§ 761. Redenption by | essee. Were the special proceeding is founded
upon an allegation that a | essee holds over after a default in the
paynment of rent, and the unexpired term of the |ease under which the
prem ses are held exceeds five years at the tine when the warrant is
i ssued the | essee, his executor, adm nistrator or assignhee, at any tine



wi thin one year after the execution of the warrant, unless by the terns
of the | ease such | essee shall have waived his right to redeem or such
| essee, executor, adm nistrator or assignee shall have subsequently

wai ved the right to redeemby a witten instrunent filed and recorded in
the office in which the | ease is recorded, or if not so recorded, in the
office in which deeds are required to be recorded of the county in which
the | eased prem ses are |ocated, may pay or tender to the petitioner,
his heir, executor, adm nistrator or assignee, or if, within five days
before the expiration of the year he cannot be found with reasonabl e
diligence within the city or town wherein the property or a portion
thereof is situated, then to the court which issued the warrant, al

rent in arrears at the tinme of the paynent or tender with interest

t hereupon and the costs and charges incurred by the petitioner.

Ther eupon t he person naking the paynent or tender shall be entitled to

t he possession of the dem sed prem ses under the | ease and may hol d and
enjoy the sane according to the terns of the original dem se, except as
ot herwi se prescribed in section 765.

8§ 763. Redenption by creditor of |lessee. 1n a case specified in
section 761, a judgnent creditor of the | essee whose judgnment was
docketed in the county before the precept was issued, or a nortgagee of
t he | ease whose nortgage was duly recorded in the county before the
precept was issued, unless by the terns of the | ease the | essee shal
have wai ved his right to redeem or such | essee, or his executor,
adm ni strator or assignee shall have subsequently waived the right to
redeemby a witten instrunent filed and recorded in the office in which
the |l ease is recorded, or if not so recorded, in the office in which
deeds are required to be recorded of the county in which the | eased
prem ses are | ocated, before such judgnent was docketed or such nortgage
recorded, or such judgnent creditor or nortgagee hinself shall have
waived in witing his right to redeem nay at any tinme before the
expiration of one year after the execution of the warrant, unless a
redenpti on has been nade as prescribed in section 761, file with the
court which issued the warrant a notice specifying his interest and the
sum due to him describing the prenmi ses, and stating that it is his
intention to redeemas prescribed in this section. If a redenption is



not nmade by the | essee, his executor, adm nistrator or assignee within a
year after the execution of the warrant, the person so filing a notice,
or, if two or nore persons have filed such notices the one who hol ds the
first lien, at any tine before two o' clock of the day, not a Sunday or a
public holiday, next succeeding the |last day of the year, may redeem for
his own benefit in |ike manner as the | essee, his executor,

adm ni strator or assignee mght have so redeened. Were two or nore
judgnment creditors or nortgagees have filed such notices, the hol der of
the second lien may so redeemat any tine before two o' clock of the day,
not a Sunday or a public holiday, next succeeding that in which the

hol der of the first lien m ght have redeened; and the hol der of the
third and each subsequent lien may redeemin |ike nmanner at any tine
before two o' clock of the day, not a Sunday or a public holiday, next
succeeding that in which his predecessor m ght have redeened. But a
second or subsequent redenption is not valid unless the person redeem ng
pays or tenders to each of his predecessors who has redeened the sum
paid by himto redeem and al so the sum due upon his judgnment or

nortgage; or deposits those sunms with the court for the benefit of his
predecessor or predecessors.

8§ 765. Effect of redenption upon | ease. \Wiere a redenption is nmade,
as prescribed in this article, the rights of the person redeem ng are
subject to a lease, if any, executed by the petitioner since the warrant
was issued, so far that the new | essee, his assigns, undertenants, or
ot her representatives, upon conplying with the ternms of the | ease, nay
hol d the prem ses so | eased until twelve o' clock, noon, of the first day
of May next succeeding the redenption. And in all other respects, the
person so redeeni ng, his assigns and representatives succeed to all the
rights and liabilities of the petitioner under such a |ease.

8§ 767. Order of redenption; liability of persons redeem ng. The
person redeem ng, as prescribed in this article or the owner of the
property so redeened, nay present to the court which issued the warrant
a petition setting forth the facts of the redenption and praying for an
order establishing the rights and liabilities of the parties upon the



redenpti on, whereupon the court nust nake an order requiring the other
party to the redenption to show cause at a tinme and place therein

speci fied why the prayer of the petition should not be granted. The
order to show cause nust be made returnable not |ess than two nor nore
than ten days after it is granted; and it nust be served at |east two
days before it is returnable. Upon the return thereof, the court nust
hear the allegations and proofs of the parties and nust make such a
judgnment as justice requires. The costs and expenses nust be paid by the
petitioner. The judgnent, or a certified copy thereof, nay be recorded
in like manner as a deed. A person, other than the | essee, who redeens
as prescribed in this article succeeds to all the duties and liabilities
of the | essee accruing after the redenption as if he was naned as | essee
in the | ease.

8§ 768. Unlawful eviction. 1. (a) It shall be unlawful for any person
to evict or attenpt to evict an occupant of a dwelling unit who has
| awful |y occupied the dwelling unit for thirty consecutive days or
| onger or who has entered into a | ease with respect to such dwelling
except to the extent permtted by | aw pursuant to a warrant of eviction
or other order of a court of conpetent jurisdiction or a governnental
vacat e order by:

(i) using or threatening the use of force to induce the occupant to
vacate the dwelling unit; or

(ii) engaging in a course of conduct which interferes with or is
intended to interfere with or disturb the confort, repose, peace or
qui et of such occupant in the use or occupancy of the dwelling unit, to
i nduce the occupant to vacate the dwelling unit including, but not
limted to, the interruption or discontinuance of essential services; or

(iii) engaging or threatening to engage in any other conduct which
prevents or is intended to prevent such occupant fromthe | awful
occupancy of such dwelling unit or to induce the occupant to vacate the
dwel ling unit including, but not limted to, renoving the occupant's
possessions fromthe dwelling unit, renoving the door at the entrance to
the dwelling unit; renoving, plugging or otherw se rendering the | ock on
such entrance door inoperable, or changing the | ock on such entrance
door wi thout supplying the occupant with a key.



(b) It shall be unlawful for an owner of a dwelling unit to fail to
take all reasonabl e and necessary action to restore to occupancy an
occupant of a dwelling unit who either vacates, has been renoved from or
is otherwi se prevented fromoccupying a dwelling unit as the result of
any of the acts or om ssions prescribed in paragraph (a) of this
subdi vision and to provide to such occupant a dwelling unit within such
dwel I'i ng suitable for occupancy, after being requested to do so by such
occupant or the representative of such occupant, if such owner either
committed such unlawful acts or om ssions or knew or had reason to know
of such unlawful acts or omi ssions, or if such acts or om ssions
occurred within seven days prior to such request.

2. Cimnal and civil penalties. (a) Any person who intentionally
violates or assists in the violation of any of the provisions of this
section shall be guilty of a class A m sdenmeanor. Each such viol ation
shall be a separate and distinct offense.

(b) Such person shall also be subject to a civil penalty of not |ess
t han one thousand nor nore than ten thousand dollars for each violation.
Each such violation shall be a separate and distinct offense. In the
case of a failure to take all reasonable and necessary action to restore
an occupant pursuant to paragraph (b) of subdivision one of this
section, such person shall be subject to an additional civil penalty of
not nore than one hundred dollars per day fromthe date on which
restoration to occupancy is requested until the date on which
restoration occurs, provided, however, that such period shall not exceed
si X nont hs.

ARTI CLE 7-A
SPECI AL PROCEEDI NGS BY TENANTS OF DVELLI NGS
IN THE CI TY OF NEW YORK AND THE COUNTI ES OF NASSAU,
SUFFOLK, ROCKLAND AND WESTCHESTER FOR JUDGVENT
DI RECTI NG DEPCSI T OF RENTS AND THE USE THEREOF FOR THE
PURPOSE OF REMEDYI NG CONDI TI ONS DANGERQUS TO LI FE
HEALTH OR SAFETY
Section 769. Jurisdiction; court; venue.
770. Grounds for the proceeding.



771. Conmencenent; notice of petition; time and manner of

servi ce.
772. Contents of petition.
773. Answer.
774. Trial.

775. Defenses.

776. Judgnent.

777. Application by nortgagee or lienor of record or other
person having an interest in the property.

778. Appoi ntnent of adm nistrator.

779. Presentation or settlenent of accounts.

780. Wi ver void.

781. "Omner" defi ned.

782. "Dwel l'ing" defi ned.

783. Defense of warranty of habitability inapplicable.

8§ 769. Jurisdiction; court; venue. 1. A special proceeding by tenants
of a dwelling in the city of New York or the counties of Nassau,
Suf f ol k, Rockl and and Westchester for a judgnent directing the deposit
of rents into court and their use for the purpose of remedying
conditions dangerous to life, health or safety nay be maintained in the
civil court of the city of New York, the district court of the counties
of Suffolk and Nassau and the county courts or city courts in the
counties of Rockland and Westchester.

2. The place of trial of the special proceeding shall be within the
county in which the real property or a portion thereof fromwhich the
rents issue is situated.

8§ 770. G ounds for the proceeding. 1. One-third or nore of the tenants
occupying a dwelling located in the city of New York or the comm ssioner
of the departnent of the city of New York charged with enforcenent of
t he housi ng nmai nt enance code of such city, or in the counties of Nassau,
Suf f ol k, Rockl and and Westchester may nmintain a special proceeding as
provided in this article, upon the ground that there exists in such



dwel lings or in any part thereof a |lack of heat or of running water or
of light or of electricity or of adequate sewage di sposal facilities, or
any other condition dangerous to life, health or safety, which has
existed for five days, or an infestation by rodents, or any conbi nation
of such conditions; or course of conduct by the owner or the owner's
agents of harassnent, illegal eviction, continued deprivation of
services or other acts dangerous to |ife, health or safety, or the

i ssuance of an order to the owner of such dwelling by the comm ssioner
of such departnent of the city of New York pursuant to the alternative
enf orcenment program under section 27-2153 of the adm nistrative code of
the city of New York, provided that such dwelling has not been

di scharged fromthe program pursuant to such section and there has not
been a determ nation that the owner has substantially conplied with such
or der.

2. If the proceeding is instituted by the conm ssioner of the
departnment of the city of New York charged with enforcenment of the
housi ng mai nt enance code of such city, one-third or nore of the tenants
may, at any tinme thereafter during the pendency of the proceedi ng or
after final judgnment pursuant to section seven hundred seventy-six or
seven hundred seventy-seven of this article, petition for substitution
of thenselves in place and stead of such conm ssioner of such
departnment. Such substitution shall be ordered by the court unless good
reason to the contrary shall be shown.

8§ 771. Conmencenent; notice of petition; time and manner of service.
1. A special proceeding prescribed by this article shall be comrenced by
the service of a petition and notice of petition. A notice of petition
may be issued only by a judge or the clerk of the court.

2. The notice of petition shall specify the time and place of the
hearing on the petition and state that if at such tinme, a defense to
such petition is not interposed and established by the owner or any
nortgagee or lienor of record, a final judgment nay be rendered
directing that the rents due on the date of entry of such judgnment from
the petitioning tenants and the rents due on the dates of service of



such judgnment on all other tenants occupying such dwelling, from such

ot her tenants, shall be deposited with the adm ni strator appointed
pursuant to section seven hundred seventy-eight of this article, and any
rents to becone due in the future fromsuch petitioners and from al

ot her tenants occupyi ng such dwelling shall be deposited with such

adm nistrator as they fall due; and that such deposited rents shall be
used, subject to the court's direction, to the extent necessary to
renedy the condition or conditions alleged in the petition.

3. The notice of petition and petition shall be served upon the owner
of such dwelling last registered with the departnment of housing
preservati on and devel opnent of such city pursuant to article forty-one
of chapter twenty-six of the adm nistrative code of the city of New York
and in Nassau, Suffolk, Rockland and Westchester counties upon the
person set forth as the owner on the | ast recorded deed to the rented
property and upon every nortgagee and lienor of record, and upon the
city of New York, at |east five days before the tine at which the
petition is noticed to be heard.

4. The proof of service shall be filed with the court before which the
petition is to be heard on or before the return date.

5. Manner of service. a. Service of the notice of petition and
petition shall be nmade by personally delivering themto the person or
persons required to be served pursuant to subdivision three of this
section. Service upon the city of New York shall be made by persona
delivery to the conmm ssioner of the city departnent charged with
enforcenment of the housi ng nai ntenance code of such city, or to an agent
duly authorized to accept such service on his behalf. If service cannot
with due diligence be nade within the city upon an owner, nortgagee or
i enor of record in such manner, it shall be nade:

(1) upon the owner last registered with the departnment of housing
preservation and devel opnent pursuant to article forty-one of chapter
twenty-six of the adm nistrative code of the city of New York and in
Nassau, Suffol k, Rockland and Westchester counties upon the person set
forth as the owner on the | ast recorded deed to the rented property by
delivering to and | eaving personally with the person desi gnated pursuant



to article forty-one of chapter twenty-six of such code as nanagi ng
agent of the subject dwelling, and in Nassau, Suffolk, Rockland and
West chester counties upon the person designated as the managi ng agent of
the rented property if one shall have been designated, a copy of the
notice of petition and petition;

(2) upon a nortgagee or lienor of record, by registered or certified
mail, return receipt requested, at the address set forth in the recorded
nortgage or lien.

b. If such personal service upon the person designated pursuant to
article forty-one of chapter twenty-six of the adm nistrative code of
the city of New York as managi ng agent of the subject dwelling and in
Nassau, Suffol k, Rockland and Westchester counties upon the person set
forth as the owner on the | ast recorded deed to the rented property
cannot be nade with due diligence, service upon such |ast registered
owner shall be made by affixing a copy of the notice and petition upon a
conspi cuous part of the subject dwelling; and in addition, within two
days after such affixing, by sending a copy thereof by registered or
certified mail, return receipt requested, to the owner at the | ast
address registered by himwi th the departnent of housing preservation
and devel opnment or, in the absence of such registration, to the address
set forth in the last recorded deed with respect to such prem ses.

6. Notice to non-petitioning tenants. Notice of the proceedi ng shal
be given to the non-petitioning tenants occupying the dwelling by
affixing a copy of the notice of petition and petition upon a
conspi cuous part of the subject dwelling.

§ 772. Contents of petition. The petition shall:

1. Allege material facts showing that there exists in such dwelling or
any part thereof one or nore of the following: a |lack of heat or of
running water or of light or electricity or of adequate sewage di sposal
facilities, or any other condition dangerous to |life, health or safety,
whi ch has existed for five days, or an infestation of rodents or course
of conduct by the owner or his agents of harassnent, illegal eviction,



continued deprivation of services or other acts dangerous to life,
health or safety.

2. If the petitioners shall be tenants occupying the dwelling, they
shall allege the nunber of petitioners making the petition and that they
constitute one-third or nore of the tenants of said dwelling in
occupancy thereof.

3. Allege a brief description of the nature of the work required to
renove or renmedy the condition and an estinate as to the cost thereof
except that if the petitioners shall be tenants occupying the dwelling,
the petition may allege the conditions conplained of in which event such
description shall not be required to be nade by anyone not a party to
the petition.

4. If the petitioners shall be tenants occupying the dwelling, they
shall allege the amobunt of rent due from each such petitioner, nonthly.

5. State the relief sought.

§ 773. Answer. At the time when the petition is to be heard, the owner
and any nortgagee or |ienor of record, shall answer in witing. If the
notice of petition was served at | east eight days before the tine at
which it was noticed to be heard and it so demands, the answer shall be
served at |east three days before the tinme the petition is noticed to be
heard and any reply shall be served at | east one day before such tine.

8§ 774. Trial. Were triable issues of fact are raised, they shall be
tried by the court without a jury at the tine when issue is joined.
However, the court, in its discretion, may grant an adjournment of such
trial at request of either party, if it determ nes that an adj ournnent
IS necessary to enable either of the parties to procure the necessary
W t nesses, or upon consent of all the parties who appear. Such
adj ournment shall not be for nore than five days except by consent of
all the parties who appear.



8§ 775. Defenses. It shall be a sufficient defense to the proceeding,
if the owner or any nortgagee or |ienor of record establish that:

a. The condition or conditions alleged in the petition did not in fact
exi st or that such condition or conditions have been renoved or
remedi ed; or

b. Such condition or conditions has been caused by a petitioning
tenant or tenants or nenbers of the famly or famlies of such
petitioner or petitioners or of their guests or by other residents of
the dwelling or their famlies or guests; or

c. Any tenant or resident of the dwelling has refused entry to the
owner or his agent to a portion of the prem ses for the purpose of
correcting such condition or conditions.

§ 776. Judgnent. The court shall render a final judgment either

a. Dismssing the petition for failure to affirmatively establish the
al | egations thereof or because of the affirnative establishnment by the
owner or a nortgagee or lienor of record of a defense or defenses
specified in section seven hundred seventy-five of this article; or

b. Directing that (1) the rents due on the date of the entry of such
judgment fromthe petitioning tenants and the rents due on the dates of
service of the judgnent on all other residential and non-residenti al
tenants occupyi ng such dwelling from such other tenants, shall be
deposited with the adm nistrator appointed by the court, pursuant to
section seven hundred seventy-eight of this article; (2) any rents to
becone due in the future fromall tenants occupyi ng such dwelling shal
be deposited with such adm nistrator as they fall due; (3) such
deposited rents shall be used, subject to the court's direction, to the
extent necessary to remedy the condition or conditions alleged in the
petition and (4) upon the conpletion of such work in accordance with



such judgment, any renaining surplus shall be turned over to the owner,
together with a conplete accounting of the rents deposited and the costs
i ncurred; and granting such other and further relief as to the court may
seem just and proper. A certified copy of such judgnment shall be served
personal | y upon each non-petitioning tenant occupyi ng such dwelling and
upon the city of New York by service as provided in subdivision five of
section seven hundred seventy-one of this article. If personal service
on any such non-petitioning tenant cannot be nade with due diligence,
service on such tenant shall be nade by affixing a certified copy of
such judgnment on the entrance door of such tenant's apartnent, store or
other unit and, in addition, within one day after such affixing, by
sending a certified copy thereof by registered nail, return receipt
requested, to such tenant. Any right of the owner of such dwelling to
col l ect such rent noneys fromany petitioning tenant of such dwelling on
or after the date of entry of such judgnent, and from any
non-petitioning tenant of such dwelling on or after the date of service
of such judgnent on such non-petitioning tenant as herein provided,

shall be void and unenforceable to the extent that such petitioning or
non-petitioning tenant, as the case may be, has deposited such noneys
with the adm nistrator in accordance with the ternms of such judgnent,
regardl ess of whether such right of the owner arises froma | ease,
contract, agreenent or understandi ng heretofore or hereafter made or
entered into or arises as a matter of law fromthe relationship of the
parties or otherwise. It shall be a valid defense in any action or
proceedi ng agai nst any such tenant to recover possession of real
property for the non-paynent of rent or for use or occupation to prove
that the rent alleged to be unpaid was deposited with the adm nistrator
in accordance with the terns of a judgnent entered under this section.

8§ 777. Application by nortgagee or lienor of record or other person
having an interest in the property. a. If, after a trial, the court
shall determne that the facts alleged in the petition have been
affirmati vely established by the petitioners, that no defense thereto
specified in section seven hundred seventy-five of this article has been
affirmati vely established by the owner or a nortgagee or |ienor of
record, and that the facts alleged in the petition warrant the granting



of the relief sought, and if the owner or any nortgagee or |ienor of
record or other person having an interest in the property, shall apply
to the court to be permtted to renove or renedy the conditions
specified in such petition and shall (1) denonstrate the ability
pronptly to undertake the work required; and (2) post security for the
performance thereof within the tine, and in the anount and manner,
deened necessary by the court, then the court, in lieu of rendering
judgnment as provided in section seven hundred seventy-six of this
article, may issue an order permtting such person to performthe work
within a tine fixed by the court but in no event nore than sixty days
fromthe date of the order of the court unless the court grants an
extension of time for good cause shown. The provisions of this
subdi vi sion shall only be available to the nortgagee or |ienor once with
respect to any petition filed pursuant to this article.

b. If, after the issuance of an order pursuant to subdivision a of
this section, but before the tinme fixed in such order for the conpletion
of the work prescribed therein, it shall appear to the petitioners that
the person pernmtted to do the sanme is not proceeding with due
diligence, the petitions nay apply to the court on notice to those
per sons who have appeared in the proceeding for a hearing to determn ne
whet her judgment shoul d be rendered inmediately as provided in
subdi vision ¢ of this section.

c. If, upon a hearing authorized in subdivision b hereof, the court

shal | determ ne that such owner, nortgagee, |lienor or other person is
not proceeding with due diligence, or upon the failure of such owner,
nort gagee, |ienor or other person to conplete the work in accordance

with the provisions of said order, the court shall render a final

j udgnment appointing an adm ni strator as authorized in section seven
hundred seventy-eight of this article. Such judgnment shall direct the
adm nistrator to apply the security posted by such person to the
renovi ng or renmedying of the condition or conditions specified in the
petition. In the event that the anobunt of such security should be

i nsufficient for such purpose, such judgnent shall direct the deposit of
rents with the admnistrator, as authorized by section seven hundred
seventy-six of this article, to the extent of such deficiency. In the



event that such security should exceed the anmount required to renove or
renedy such condition or conditions, such judgnent shall direct the

adm nistrator to file with the court, upon conpletion of the work
prescribed therein, a full accounting of the anpbunt of such security and
t he expenditures nade pursuant to such judgnent, and to turn over such
surplus to the person who posted such security, together with a copy of
such accounti ng.

8§ 778. Appointnment of admnistrator. 1. The court is authorized and
enpowered, in inplenentation of a judgnment rendered pursuant to section
seven hundred seventy-six or seven hundred seventy-seven of this
article, to appoint a person other than the owner, a nortgagee or
lienor, to receive and adm ni ster the rent noneys or security deposited
wi th such owner, nortgagee or lienor, subject to the court's direction.
The court nay appoint the conm ssioner of the departnent of the city of
New York charged with enforcenent of the housi ng mai nt enance code of
such city or the comm ssioner's designee as such adm ni strator, provided
that the comm ssioner or the comm ssioner's designee shall consent, in
writing, to such appointnent. Any adm nistrator is authorized and
enpowered in accordance with the direction of the court, to order the
necessary materials, |abor and services to renove or renedy the
conditions specified in the judgnent, and to nake di sbursenents in
paynment thereof; and to demand, collect and receive the rents fromthe
tenants; and to institute all necessary |egal proceedings including, but
not limted to, summary proceedi ngs for the renoval of any tenant or
tenants; and to rent or |lease for terns not exceeding three years any
part of said prem ses, however, the court nay direct the adm nistrator
to rent or |ease conmercial parts of said prem ses for terns that the
court may approve. In addition, such adm nistrator is authorized and
enpowered in accordance with the direction of the court to accept and
repay such noneys as may be received fromthe departnment charged with
enforcenment of the housing nai ntenance code of the city of New York for
t he purpose of managi ng the prem ses, replacing or substantially
rehabilitating systens or nmaking other repairs or capital inprovenents
aut hori zed by the court. Al noneys expended by the departnent pursuant
to the foregoing shall constitute a debt recoverable fromthe owner and



a lien upon the building and I ot, and upon the rents and ot her incone
thereof. Such lien shall be enforced in accordance with the provisions
of article eight of subchapter five of the housing nmai ntenance code of
the city of New York. Such adm nistrator, shall, upon conpletion of the
wor k prescribed in such judgnent, file with the court a full accounting
of all receipts and expenditures for such work. Such adm nistrator shal
di spose of the rents and other nonies deposited with such adm ni strator
according to the foll ow ng order of priority:

(a) Paynent in full for all of the work specified in the judgment.
Until all of the work specified in the judgnment has been conpl eted and
paynment for such work has been nade, no other disbursenments shall be
permtted, except for fuel bills, fire and liability insurance, and
bills for ordinary repairs and nai nt enance.

(b) Paynent of a reasonable anount for the services of such
adm ni strator, including reinbursenent of any |legal fees incurred by
such adm ni strator in connection wth nmanagenent of the buil ding.

(c) Paynent of outstanding real property tax liens claimed by the city
of New Yor k.

(d) Paynent of outstanding emergency repair liens filed and recorded
by the city of New York and outstanding liens filed and recorded by the
city pursuant to this section.

(e) Paynent to the owner of any surplus renaining after paynments of
par agraphs (a) through (d) of this subdivision have been nade.

2. Unless the administrator is the city of New York, the court may
allow fromthe rent noneys or security on deposit a reasonabl e anount
for services of such adm nistrator

3. Unless such adm nistrator is the city of New York, the
adm ni strator so appoi nted shall furnish a bond, the anobunt and form of
whi ch shall be approved by the court. In its discretion and for good
cause shown, the court nay di spense with the necessity for a bond. The
cost of a required bond shall be paid fromthe noneys so deposited.

4. Such adm nistrator shall file a transcript of the judgnent
appointing himwith the county clerk within fifteen days of his
appoi nt nent .



5. The duties of such adm nistrator shall not be affected by the
appointnment of a receiver in an action to foreclose a nortgage on the
prem ses, except that the rights of the owner, including the right to
any surplus, pursuant to paragraph (e) of subdivision one of this
section, shall pass to the receiver. The court in which the action to
forecl ose a nortgage on the prem ses is pending may appoi nt such
adm nistrator to serve as receiver in that action in addition to his
duties as admi nistrator pursuant to this article.

6. Such adm nistrator shall be liable only in his or her official
capacity for injury to persons and property by reason of conditions of
the prem ses in a case where an owner woul d have been |iable; he or she
shall not have any liability in his or her personal capacity.
Appoi nt mrent of an adm ni strator pursuant to subdivision one of this
section shall not relieve an owner of liability for injury to persons
and property in such case.

7. No city or county specified in section seven hundred sixty-nine of
this article shall be liable to any party, including such adm nistrator
or the owner, for injury to persons or property by reason of conditions
of the prem ses or the acts or om ssions of such adm nistrator, except
that when the city of New York is appointed adm nistrator, liability
shal | be determ ned in accordance wi th subdivision six of this section.

8. The commi ssioner of the departnent of the city of New York charged
with the enforcenent of the housing mai ntenance code of such city shal
promul gate rules and regul ations regarding criteria for the sel ection of
adm nistrators to be appointed pursuant to this section and shal
establish and naintain a |ist of persons approved by such departnent.
Unl ess the adm nistrator is the city of New York, any person appointed
as an adm nistrator within such city shall be selected from anong the
persons approved as admi nistrators pursuant to such list.

9. Such adm nistrator shall, within thirty days of appointnent, file
with the court a plan for the provision of essential services and for
the correction of such other hazardous conditions as may exi st at the



prem ses, specifying dates by which such services shall be provided and
such conditions corrected. If such adm nistrator cannot provide such
services and correct such conditions by the dates specified in the plan,
he shall be required to file with the court an amendnent to the plan
setting forth the reasons why such services and corrections could not be
provi ded by such date and specifying new dates for such services and
corrections. Such plan and any anendnents to such plan shall be provided
to the tenants by mail or by posting in a comon area of the buil ding
and to the owner of record by mail.

* 10. (a) Wiere a building for which an adm ni strator has been
appoi nted pursuant to this section is transferred to a new owner at any
time follow ng the appointnent of such adm nistrator, whether or not
such buil ding remai ns subject to such adm nistrator, the departnent
charged with enforcenment of the housing mai ntenance code of the city of
New York may enter into a regul atory agreenent with such new owner. Such
regul at ory agreenent may inpose such terns and conditions upon the
operation and repair of such building as such departnent may determ ne.
Not wi t hst andi ng any general, special or local lawto the contrary, such
regul atory agreenent may provide that, upon transfer of such building to
t he new owner, any outstanding liens filed with and recorded by the city
pursuant to this section or pursuant to section three hundred nine of
the nultiple dwelling law shall imrediately be reduced to zero, provided
that such regul atory agreenent shall require, in consideration for such
reduction to zero, the provision of adequate, safe and sanitary housing
accomodati ons for persons of low incone for a period of not |ess than
thirty years. Any regul atory agreenent pursuant to this subdivision
shall include a certification by the new owner of the real property that
(i) the prior owner has no direct or indirect interest in such real
property, and (ii) the prior owner has no direct or indirect interest in
such new owner

(b) On or about June thirtieth, two thousand nine and for every three
years thereafter for as long as the programcontinues to be in effect,
the city shall submt a report to the governor, the tenporary president
of the senate, the speaker of the assenbly, the mnority |eader of the
senate and the mnority | eader of the assenbly. Each report foll ow ng
the initial report shall describe the programactivities carried out
during the three prior calendar years pursuant to this subdivision.
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11. The court may only discharge an adm nistrator if the owner has
paid in full or entered into a paynent agreenent to pay in full al
outstandi ng real property tax liens clainmed by the city of New York, al
out standi ng enmergency repair liens filed and recorded by the city of New
York, all outstanding charges and |iens assessed in connection to the
alternative enforcenent program authorized by section 27-2153 of the
adm ni strative code of the city of New York, and outstanding liens filed
and recorded by the city pursuant to this section. The provisions of
t hi s subdivision shall not apply to buildings transferred pursuant to
subdivision ten of this section.

8§ 779. Presentation or settlenment of accounts. The court shal
require the keeping of witten accounts item zing the receipts and
expendi tures under an order issued pursuant to section seven hundred
seventy-si x or seven hundred seventy-seven of this article, which shal
be open to inspection by the owner, any nortgagee or |ienor or any other
person having an interest in such receipts or expenditures provided,
however, notwi thstandi ng any other provision of lawto the contrary,
such information as may be in the possession of the city of New York
with the departnent charged with the enforcenent of the housing
mai nt enance code of such city shall be available from such depart nent
for inspection only by the owner, tenant of such property, or person
having a recorded interest in the property. Upon notion of the court or
the adm nistrator or of the owner, any nortgagee or |ienor of record or
of any person having an interest, the court may require a presentation
or settlement of the accounts with respect thereto. Notice of a notion
for presentation or settlenent of such accounts shall be served on the
owner, any nortgagee or other lienor of record who appeared in the
proceedi ng and any person having an interest in such receipts or
expendi t ures.

§ 780. Waiver void. Any provision of a | ease or other agreenent
whereby any provision of this article for the benefit of a tenant,



resident or occupant of a dwelling is waived, shall be deened agai nst
public policy and shall be void.

§ 781. "Omner" defined. As used in this article, the term"owner"
shall nmean and include the owner or owners of the freehold of the
prem ses or |esser estate therein, nortgagee or vendee in possession,
assignee of rents, receiver, executor, trustee, |essee, agent, or any
ot her person, firmor corporation, directly or indirectly in control of
a dwelling, but shall not include a receiver appointed pursuant to
section three hundred nine of the nultiple dwelling | aw

8§ 782. "Dwelling" defined. As used in this article, the term
"dwel i ng" shall nmean any building or structure or portion thereof which
is occupied in whole or in part as the home, residence or sleeping place
of one or nore human beings and is either rented, |eased, let or hired
out, to be occupied, or is occupied as the residence or hone of three or
nore famlies living i ndependently of each other; or is a garden-type
mai sonette dwelling project as defined in the nultiple dwelling | aw or
other simlar dwellings which in their aggregate are arranged or
designed to provide three or nore apartnents, have common facilities
such as but not l[imted to a sewer line, water nmain, or heating plant
and are operated as a unit under comon ownership, notw thstandi ng that
certificates of occupancy were issued for portions thereof as one or two
famly dwellings or that the dwellings are not a nmultiple dwelling as
defined in the multiple dwelling | aw.

8§ 783. Defense of warranty of habitability inapplicable.

Not wi t hst andi ng any other provision of law, in any proceeding for the
paynment of rent conmenced by an adm ni strator appointed pursuant to this
article, the provisions of section two hundred thirty-five-b of the real
property |aw pertaining to the warranty of habitability shall not be a
defense to such a proceeding for rent which accrues during the period of
time that a judgment or an order pursuant to this article is in effect,
unl ess the court determ nes that the conditions upon which such defense



i s based were caused by the failure of such admnistrator to performhis
duties in a reasonabl e manner.

ARTI CLE 7-B
SPECI AL PROCEEDI NG FOR THE REMOVAL OF ABANDONED MANUFACTURED HOVES
Section 790. Definitions.
791. Jurisdiction; courts; venue.
792. Grounds for the proceeding.
793. Conmencenent; notice of petition; time and manner of
servi ce.
794. Answer.
795. Judgnent and warrant.

8§ 790. Definitions. As used in this article the follow ng terns shal
have the foll owi ng nmeani ngs:

1. The term "nmanufactured honme resident"” nmeans one who rents space in
a manufactured hone park from a nanufactured hone park owner or operator
for the purpose of locating his or her nmanufactured honme or one who
rents a manufactured honme in a manufactured hone park froma
manuf act ured honme park owner or operator

2. The term "manuf actured hone owner" neans one who holds title to a
manuf act ur ed hone.

3. The term "manufactured hone park" nmeans a contiguous parcel of
privately owned | and which is used for the accommodati on of three or
nore manuf actured hones occupied for year-round |iving.

4. The term "manufactured hone" neans a structure, transportable in
one or nore sections, which in the traveling node, is eight body feet or
nore in wdth or forty body feet or nore in length, or, when erected on
site, is three hundred twenty or nore square feet, and which is built on
a permanent chassis and designed to be used as a dwelling with or
wi t hout a pernmanent foundation when connected to the required utilities,



and includes the plunmbing, heating, air-conditioning, and el ectrical
systens contained therein; except that such termshall include a "nobile
honme" as defined in subdivision five of this section, and shall include
a structure which neets all the requirenents of this subdivision except
the size requirenments and with respect to which the nanufacturer
voluntarily files a certification required by the secretary of housing
and urban devel opnent.

5. The term "nobile honme" nmeans a noveabl e or portable unit,
manuf actured prior to January first, nineteen hundred seventy-si X,
desi gned and constructed to be towed on its own chassis, conprised of
frame and wheels, connected to utilities, and desi gned and constructed
wi t hout a pernmanent foundation for year-round living. A unit nmay contain
parts that nay be fol ded, coll apsed or tel escoped when being towed and
expanded | ater to provide additional cubic capacity as well as two or
nore separately towabl e conponents designed to be joined into one
i ntegral unit capabl e of being again separated into the conponents for
repeated towi ng. "Mbile honme" shall nmean units designed to be used
exclusively for residential purposes, excluding travel trailers.

8§ 791. Jurisdiction; courts; venue. 1. A special proceeding to renove
abandoned hones nmay be nmintained in a supreme court, a court of civil
jurisdiction in acity, a district court, or a county court.

2. The place of trial of the special proceeding shall be within the
jurisdictional area of the court in which the real property or a portion
t hereof is situated.

8§ 792. G ounds for the proceeding. A manufactured hone park owner or
operat or of such manufactured hone park may comence a speci al
proceeding to obtain an order of the court granting a declaration that a
manuf act ured hone has been abandoned upon proof that:

1. The manufactured hone has been vacant for a period of not |ess than
one hundred eighty days wi thout notice to the manufactured hone park



owner or operator, provided however, that such period shall be ninety
days in the event that a warrant of eviction with respect to such
manuf act ured home has been issued;

2. The manufactured hone resident has defaulted in the paynent of rent
for such period;

3. The manufactured home conmmunity owner or operator has notified al
known hol ders of |iens against such honme. Prior to comrencing a
proceedi ng pursuant to this article, the manufactured home comunity
owner or operator shall cause a search to be done of:

(a) for honmes constructed (i) on or after July first, nineteen hundred
ni nety-four and desi gnated by the manufacturer as a ni neteen hundred
ninety-five or later nodel year, or (ii) on or after January first,
ni net een hundred ni nety-four, for which the nmanufacturer did not
designate a nodel year, the title records of the departnment of notor
vehicl es, or

(b) for all other hones, filings nmade under the Uniform Conmerci al
Code, to determ ne whether there are any lien-holders with an existing
interest in the manufactured hone; and

4. At least two of the follow ng factors apply:

(a) the manufactured hone resident has renoved substantially all of
t he personal property fromthe hone;

(b) utility service to the hone has been term nated or di sconnected by
the utility provider, or the manufactured honme resident for at | east
si xty days;

(c) the hone is in a state of substantial disrepair that makes the
honme uni nhabi tabl e; or

(d) other objective evidence of abandonnment that the court finds
reliable.

8§ 793. Conmencenent; notice of petition; time and manner of service.
1. The special proceeding prescribed by this article shall be commenced
by filing a petition and a notice of petition. The petition shall conply
with the requirenents of a conplaint in an action and shall state that



i f respondent shall fail at such tine to interpose and establish any
defense that he nmay have, he may be precluded from asserting such
defense or the claimon which it is based in any other proceedi ng or
action, that a final judgnent may be rendered if the court finds that
the petitioner has nade the requisite showing; and that the result of
that final judgnent shall be the |loss of the resident's hone.

2. The notice of petition, together with the petition and affidavits
specified in the notice, shall be served upon the owner of the
manuf actured hone in a manner prescribed by this section at least thirty
days before the tinme at which the petition is noticed to be heard.

3. Service of the notice of petition and petition shall be made in the
same nmanner as a sunmmons in an action.

4. The notice of petition and petition, together with proof of service
t hereof, shall be filed with the court or clerk thereof within three
days after service has been conpl et ed.

8§ 794. Answer. At the time when the petition is to be heard, the owner
shall answer in witing. If the notice of petition was served at | east
thirty days before the time at which it was noticed to be heard and it
so denmands, the answer shall be served at |east three days before the
time the petition is noticed to be heard and any reply shall be served
at | east one day before such tine.

8§ 795. Judgnent and warrant. 1. Upon the issuance of a declaration
that a manufactured honme has been abandoned pursuant to this article,
and upon notion of the nmanufactured home park owner or operator, the
court shall issue a warrant directed to the sheriff of the county or to
any constable or marshal of the city in which the property, or a portion
thereof, is situated, or if it is not situated in a city, to any
constable of any town in the county, describing the manufactured hone
and commandi ng the officer to renove the hone fromthe manufactured hone
park within thirty days of delivery of the warrant. The actual cost of



renovi ng and subsequent destruction of the honme shall be a charge
agai nst the nmanufactured honme park owner or operator.

2. The warrant shall clearly recite that a declaration of abandonnent
has been granted and that the home will be renoved fromthe manufactured
hone park no later than the thirtieth day after the delivery of the
order.

3. Inlieu of ordering the sheriff to renove the honme, the court nay,
upon good cause shown, provide for an alternate disposition of the hone,
i ncluding, but not limted to destruction; provided, however, that if
the court provides for the sale of the hone, and the sale price exceeds
any anounts owed to the manufactured honme park owner or operator, the
excess shall be held in escrow for the benefit of the home owner. This
subdi vi sion shall not be construed to require the manufactured hone park
owner or operator to post a bond to secure the honeowner's equity in the
hone nor shall it be construed to require the manufactured home park
owner or operator to store the honme on the prem ses of the manufactured
hone park.

4. To the extent that any househol d goods or other personal property
of the respondent remain in the hone at the tinme of its disposition
her eunder, the manufactured home conmunity owner or operator shal
provi de for the storage of such househol d goods and personal property
for a period of not less than three nonths fromthe date of the final
order of the court providing for the disposition of the hone. In the
event that the household goods or other personal property are stored in
a self-storage facility, an anount equal to the charges inposed for such
storage may be recovered fromthe respondent. Upon the expiration of
such period, the community owner or operator (a) shall have no further
liability for the storage or safekeeping of such househol d goods or
personal property, and (b) may provide for the destruction or other
di sposition of such househol d goods or personal property.

ARTI CLE 7-C
SPECI AL PROCEEDI NGS BY TENANTS OF DWELLI NGS



FOR JUDGVENT DI RECTI NG DEPCSI T OF RENTS AND THE USE
THERECOF FOR THE PURPOSE OF REMEDYI NG CONDI TI ONS DANGEROUS
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8§ 796. Definitions. As used in this article:

1. "Oaner" neans the owner or owners of the dwelling, nortgagee or
vendee i n possession, assignee of rents, receiver, executor, trustee,
| essee, agent, or any other person or entity directly or indirectly in
control of a dwelling, but shall not include a receiver appointed
pursuant to section three hundred nine of the nultiple dwelling | aw

2. "Dwelling" or "prem ses" nmeans any building or structure or portion
t hereof which is occupied in whole or in part as the hone, residence or
sl eepi ng pl ace of one or nore hunman beings and is either rented, |eased,
l et or hired out, to be occupied as such, including, but not limted to,
an apartnent building, a condom nium a townhouse, a single-fam |y house
or amultiple-fam|ly residence building. "Dwelling" or "prem ses" shal
al so include prem ses zoned for m xed residential and conmerci al use,
provi ded that a portion of such prem ses are, in fact, occupied by one



or nore tenants for residential purposes.

3. "Comm ssioner" means the conm ssioner, chief supervisor or chief
of ficer of a departnent.

4. "Departnent” means a departnent, agency or office.

5. "Miunicipality" nmeans a county, city, town or village.

6. "Person" neans an individual, partnership, corporation,
associ ation, trust or other group or legal entity, however organized.

8§ 796-a. Jurisdiction; court; venue. 1. A special proceeding for a
judgnment directing the deposit of rents into court and the use of such
noni es for the purpose of remedying conditions at a dwel ling dangerous
tolife, health or safety nmay be maintai ned by tenant or tenants of the
dwelling in the county court, district court or city court having
jurisdiction in the nunicipality in which the dwelling is |ocated.

2. A special proceeding as described in subdivision one of this
section may al so be commenced by the comm ssioner of the departnent
charged with enforcenment of the housing nai ntenance code in the
municipality where the dwelling is | ocated.

(a) If the proceeding is instituted by such comm ssioner, one-third or
nore of the tenants of the dwelling may, at any tinme thereafter during
t he pendency of the proceeding or after final judgnent pursuant to
section seven hundred ninety-six-h or seven hundred ninety-six-i of this
article, petition for substitution of thenselves in place and instead of
such comm ssioner. Such substitution shall be ordered by the court
unl ess good reason to the contrary shall be shown.

(b) A special proceeding pursuant to the provisions of this article
may only be comenced with respect to the sane prem ses by one
municipality at a tine.

3. The place of trial of the special proceeding shall be within the
county in which the dwelling or a portion thereof fromwhich the rents



i ssue i s situated.

4. The provisions of this article shall not apply to dwellings | ocated
in the city of New York or in the counties of Nassau, Suffolk, Rockland
and Westchester or in any cities, towns or villages of such counties.

§ 796-b. Grounds for the proceeding. One-third or nore of the tenants
occupying a nultiple residence dwelling or a tenant occupying a single
resi dence dwelling or the conmm ssioner of the department charged with
enforcenment of the housing nai ntenance code in the nunicipality where
the dwelling is | ocated may naintain a special proceeding as provided in
this article, upon the grounds that there exists in such dwelling, or in
any part thereof:

1. a lack of heat, running water, light, electricity, adequate sewage
di sposal facilities, or any other condition dangerous to life, health or
safety, which has existed for five days, or an infestation by rodents,
or any conbi nation of such conditions; or

2. a course of conduct by the owner or the owner's agents of
harassnment, illegal eviction, continued deprivation of services or other
acts dangerous to life, health or safety.

8§ 796-c. Commencenent; notice of petition; tinme and manner of service.

1. A special proceeding prescribed by this article shall be comrenced
by the service of a petition and notice of petition. A notice of
petition nmay be issued only by a judge or the clerk of the court.

2. The notice of petition shall specify the time and place of the
hearing on the petition and state that if at such tinme, a defense to
such petition is not interposed and established by the owner or any
nortgagee or lienor of record, a final judgment nay be rendered
directing that:

(a) the rents due on the date of entry of such judgnent fromthe



petitioning tenants and the rents due on the dates of service of such
judgnment on all other tenants occupying such dwelling, from such other
tenants, shall be deposited with the adm ni strator appointed pursuant to
section seven hundred ninety-six-j of this article;

(b) any rents to becone due in the future fromsuch petitioners and
fromall other tenants occupying such dwelling shall be deposited with
such adm nistrator as they fall due; and

(c) such deposited rents shall be used, subject to the court's
direction, to the extent necessary to remedy the condition or conditions
alleged in the petition.

3. The notice of petition and petition shall be served upon the person
set forth as the owner on the | ast recorded deed to the rented dwelling
and upon every nortgagee and |lienor of record, at |least five days before
the tine at which the petition is noticed to be heard.

4. The proof of service shall be filed with the court before which the
petition is to be heard on or before the return date.

5. (a) Service of the notice of petition and petition shall be made by
personal ly delivering themto the person or persons required to be
served pursuant to subdivision three of this section. If service cannot
wi th due diligence be nade upon an owner, nortgagee or |ienor of record
in such manner, it shall be nade:

(i) upon the person set forth as the owner on the |ast recorded deed,
to the rented dwelling by registered or certified nail, return receipt
requested, at the address set forth in the recorded deed and by
delivering to and | eaving copies of the notice of petition and the
petition personally with the person designated as the managi ng agent of
the dwelling, if one shall have been designated,

(ii) upon a nortgagee or |ienor of record, by registered or certified
mail, return receipt requested, at the address set forth in the recorded
nortgage or lien.

(b) I'f such personal service upon the person set forth as the owner on
the | ast recorded deed to the rented property cannot be nmade with due
di I i gence, service upon such |ast registered owner shall be nade by
affixing a copy of the notice and petition upon a conspi cuous part of



the subject dwelling; and in addition, within two days after such

af fi xing, by sending a copy thereof by registered or certified mail,
return recei pt requested, to the owner at the address set forth in the
| ast recorded deed with respect to such dwelling.

6. Notice of the proceeding shall be given to the non-petitioning
tenants occupying the dwelling by affixing a copy of the notice of
petition and petition upon a conspicuous part of the subject dwelling.

8§ 796-d. Contents of petition. The petition shall:

1. Allege material facts showing that there exists in such dwelling or
any part thereof one or nore of the follow ng:

(a) a lack of heat, running water, light, electricity, adequate sewage
di sposal facilities, or any other condition dangerous to life, health or
safety, which has existed for five days, or an infestation of rodents;
or

(b) a course of conduct by the owner or his agents of harassnent,
illegal eviction, continued deprivation of services or other acts
dangerous to life, health or safety.

2. If the petitioners shall be tenants occupying the dwelling, they
shall allege the nunber of petitioners making the petition and that:

(a) in the case of a multiple residence dwelling, they constitute
one-third or nore of the tenants in occupancy thereof; or

(b) in the case of a single residence dwelling, they are the occupants
of such singl e-residence dwel |ling.

3. Allege a brief description of the nature of the work required to
renove or renmedy the condition and an estinate as to the cost thereof
except that if the petitioners shall be tenants occupying the dwelling,
the petition may allege the conditions conplained of in which event such
description shall not be required to be nmade by anyone not a party to
the petition.

4. If the petitioners shall be tenants occupying the dwelling, they



shall allege the amobunt of rent due from each such petitioner, nonthly.

5. State the relief sought.

§ 796-e. Answer. At the time when the petition is to be heard, the
owner and any nortgagee or lienor of record, shall answer in witing. If
the notice of petition was served at | east eight days before the tine at
which it was noticed to be heard and it so demands, the answer shall be
served at |east three days before the tinme the petition is noticed to be
heard and any reply shall be served at | east one day before such tine.

8§ 796-f. Trial. Were triable issues of fact are raised, they shall be
tried by the court without a jury at the tine when issue is joined;
provi ded, however, that the court, in its discretion, may grant an
adj ournment of such trial at request of either party, if it determ nes
that an adjournnent is necessary to enable either of the parties to
procure the necessary w tnesses, or upon consent of all the parties who
appear. Such adjournment shall not be for nore than five days except by
consent of all the parties who appear.

§ 796-g. Defenses. It shall be a sufficient defense to the proceedi ng,
if the owner or any nortgagee or |ienor of record establish that:

1. The condition or conditions alleged in the petition did not in fact
exi st or that such condition or conditions have been renoved or
remedi ed; or

2. Such condition or conditions have been caused by a petitioning
tenant or tenants or nenbers of the famly or famlies of such
petitioner or petitioners or of their guests or by other residents of
the dwelling or their famlies or guests; or

3. Any tenant or resident of the dwelling has refused entry to the
owner or the owner's agent to a portion of the prem ses for the purpose



of correcting such condition or conditions.

8§ 796-h. Judgnent. 1. The court shall render a final judgnment either:

(a) Dismssing the petition for failure to affirmatively establish the
al | egations thereof or because of the affirnative establishnment by the
owner or a nortgagee or lienor of record of a defense or defenses
specified in section seven hundred ninety-six-g of this article; or

(b)(i) Directing that:

(A) the rents due on the date of the entry of such judgnment fromthe
petitioning tenants and the rents due on the dates of service of the
judgnment on all other residential and non-residential tenants occupyi ng
such dwelling from such other tenants, shall be deposited with the
adm ni strator appointed by the court, pursuant to section seven hundred
ninety-six-j of this article;

(B) any rents to becone due in the future fromall tenants occupying
such dwelling shall be deposited with such adm nistrator as they cone
due;

(© such deposited rents shall be used, subject to the court's
direction, to the extent necessary to remedy the condition or conditions
alleged in the petition; and

(D) upon the conpletion of such work in accordance with such judgnent,
any remaining surplus shall be turned over to the owner, together with a
conpl ete accounting of the rents deposited and the costs incurred; and

(ii) granting such other and further relief as to the court may seem
just and proper.

2. (a) Acertified copy of such judgnent shall be served personally
upon each non-petitioning tenant occupyi ng such dwelling. |If personal
service on any such non-petitioning tenant cannot be nmade with due
diligence, service on such tenant shall be nade by affixing a certified
copy of such judgnent on the entrance door of such tenant's apartnent or
other unit and, in addition, within one day after such affixing, by
sending a certified copy thereof by registered nmail, return receipt
requested, to such tenant.

(b) Any right of the owner of such dwelling to collect such rent
noneys from any petitioning tenant of such dwelling on or after the date



of entry of such judgnent, and from any non-petitioning tenant of such
dwel ling on or after the date of service of such judgnment on such
non-petitioning tenant as herein provided, shall be void and
unenforceable to the extent that such petitioning or non-petitioning
tenant, as the case may be, has deposited such noneys with the

adm nistrator in accordance with the terns of such judgnment, regardl ess
of whether such right of the owner arises froma | ease, contract,
agreenent or understandi ng heretofore or hereafter nade or entered into
or arises as a matter of law fromthe relationship of the parties or
otherwise. It shall be a valid defense in any action or proceeding

agai nst any such tenant to recover possession of real property for the
non- paynent of rent or for use or occupation to prove that the rent

all eged to be unpaid was deposited with the adm nistrator in accordance
with the ternms of a judgnent entered under this section.

8§ 796-i. Application by nortgagee or lienor of record or other person
having an interest in the property. 1. If, after a trial, the court
shall determne that the facts alleged in the petition have been
affirmati vely established by the petitioners, that no defense thereto
specified in section seven hundred ninety-six-g of this article has been
affirmati vely established by the owner or a nortgagee or |ienor of
record, and that the facts alleged in the petition warrant the granting
of the relief sought, and if the owner or any nortgagee or |ienor of
record or other person having an interest in the property, shall apply
to the court to be permtted to renove or renedy the conditions
specified in such petition and shall (i) denonstrate the ability
pronptly to undertake the work required and (ii) post security for the
performance of such work within the tine, and in the anount and nanner,
deened necessary by the court, then the court, in lieu of rendering
judgnment as provided in section seven hundred ninety-six-h of this
article, may issue an order permtting such person to performthe work
within a tine fixed by the court.

2. If, after the issuance of an order pursuant to subdivi sion one of
this section, but before the tinme fixed in such order for the conpletion
of the work prescribed therein, it shall appear to the petitioners that



the person pernmtted to do the sanme is not proceeding with due
diligence, the petitions nay apply to the court on notice to those

per sons who have appeared in the proceeding for a hearing to determ ne
whet her judgment shoul d be rendered inmediately as provided in
subdi vi sion three of this section.

3. If, upon a hearing authorized in subdivision two of this section,
the court shall determ ne that the owner, nortgagee, |ienor or other
person is not proceeding with due diligence, or upon the failure of the
owner, nortgagee, lienor or other person to conplete the work in
accordance with the provisions of the order, the court shall render a
final judgnent appointing an adm nistrator as authorized in section
seven hundred ninety-six-j of this article. Such judgnment shall direct
the adm nistrator to apply the security posted by such person to the
renovi ng or renmedying of the condition or conditions specified in the
petition. In the event that the anobunt of such security should be
i nsufficient for such purpose, such judgnent shall direct the deposit of
rents with the admnistrator, as authorized by section seven hundred
ninety-six-h of this article, to the extent of such deficiency. In the
event that such security should exceed the anmount required to renove or
renedy such condition or conditions, such judgnent shall direct the
adm nistrator to file with the court, upon conpletion of the work
prescribed therein, a full accounting of the anobunt of such security and
t he expenditures nade pursuant to such judgnent, and to turn over such
surplus to the person who posted such security, together with a copy of
such accounti ng.

8§ 796-j. Appointnent of adm nistrator. 1.(a) The court is authorized
and enpowered, in inplenentation of a judgment rendered pursuant to
section seven hundred ninety-six-h or seven hundred ninety-six-i of this
article, to appoint a person other than the owner, a nortgagee or a
lienor, to receive and adm ni ster the rent noneys or security deposited
wi th such owner, nortgagee or lienor, subject to the court's direction.

(b) The court may appoint the comm ssioner of the departnment charged
wi th enforcenment of the housing mai ntenance code in the municipality
where the dwelling is located or the conm ssioner's designee as such



adm ni strator, provided that the comm ssioner or the comm ssioner's
desi gnee shall consent, in witing, to such appointnent.

(c) Any adm nistrator is authorized and enpowered in accordance with
the direction of the court, to:

(i) order the necessary materials, |abor and services to renove or
renedy the conditions specified in the judgnment, and to make
di sbursenents in paynment thereof;

(ii) demand, collect and receive the rents fromthe tenants of the
dwel |'i ng;

(iii) institute all necessary |egal proceedings including, but not
limted to, summary proceedings for the renoval of any tenant or
t enant s;

(iv) to rent or |lease for terns not exceeding three years any part of
said prem ses, however, the court nay direct the admnistrator to rent
or | ease commercial portions of a prem ses zoned for m xed comerci al
and residential use for terns that the court nay approve; and

(v) in accordance with the direction of the court, to accept and repay
such noneys as may be received fromthe departnment or departnents
charged with enforcenment of the housing nai ntenance code in the
municipality or municipalities where the dwelling is |located for the
pur pose of nmanagi ng the prem ses, replacing or substantially
rehabilitating systens or naking other repairs or capital inprovenents
aut hori zed by the court. Al noneys expended by such departnent or
departnments pursuant to the foregoing shall constitute a debt
recoverable fromthe owner and a |ien upon the building and |ot, and
upon the rents and ot her incone thereof.

(d) Upon conpletion of the work prescribed in such judgnent, the
adm nistrator, shall file with the court a full accounting of al
recei pts and expenditures for such work. The adm ni strator shall dispose
of the rents and other nonies deposited with such adm ni strator
according to the foll ow ng order of priority:

(i) paynent in full for all of the work specified in the judgment;
until all of the work specified in the judgnment has been conpl eted and
paynment for such work has been nade, no other disbursenments shall be
permtted, except for fuel bills, fire and liability insurance, and
bills for ordinary repairs and nai nt enance.

(ii) paynment of a reasonabl e anmount for the services of the



adm ni strator, including reinbursenent of any |legal fees incurred by the
adm ni strator in connection with managenent of the buil ding.

(iii) paynent of outstanding real property tax |liens claimed by any
municipality in which the dwelling is |ocated.

(iv) paynment of outstanding energency repair liens filed and recorded
by any nunicipality in which the dwelling is |ocated and outstandi ng
liens filed and recorded by such nunicipality or nunicipalities pursuant
to this section

(v) paynent to the owner of the dwelling of any surplus remaining
after paynments of subparagraphs (i), (ii), (iii) and (iv) of this
par agr aph have been nmade.

2. The court may allow fromthe rent noneys or security on deposit a
reasonabl e anmount for services of such adm nistrator.

3. The adm nistrator shall furnish a bond, the anount and form of
whi ch shall be approved by the court. In its discretion and for good
cause shown, the court nay di spense with the necessity for a bond. The
cost of a required bond shall be paid fromthe noneys so deposited.

4. The administrator shall file a transcript of the judgnent
appointing himor her with the clerk of the county in which the subject
prem ses is located within fifteen days of his or her appointnent.

5. The duties of the admi nistrator shall not be affected by the

appoi ntnment of a receiver in an action to foreclose a nortgage on the
prem ses, except that the rights of the owner, including the right to
any surplus, pursuant to subparagraph (v) of paragraph (d) of
subdi vi sion one of this section, shall pass to the receiver. The court
in which the action to foreclose a nortgage on the prem ses is pending
may appoi nt such admi nistrator to serve as receiver in that action in
addition to his or her duties as adm nistrator pursuant to this article.

6. (a) Such administrator shall be liable only in his or her official
capacity for injury to persons and property by reason of conditions of
the prem ses in a case where an owner woul d have been |iable; he or she
shall not have any liability in his or her personal capacity.



(b) Appointnment of an adm nistrator pursuant to subdivi sion one of
this section shall not relieve an owner of liability for injury to
persons and property in such case.

7. No nmunicipality shall be liable to any party, including the
adm ni strator or the owner of the dwelling, for injury to persons or
property by reason of conditions of the prem ses or the acts or
om ssions of the adm nistrator.

8. The commi ssioner of the department charged with enforcenent of the
housi ng mai nt enance code in the nunicipality where the dwelling is
| ocat ed shall promul gate rules and regul ations regarding criteria for
the selection of adm nistrators to be appointed pursuant to this section
and shall establish and maintain a |list of persons approved by such
departnment. Any person appointed as an adm nistrator within such
municipality shall be selected from anong the persons approved as
adm ni strators pursuant to such list. Acity, tow or village may
establish and maintain such list itself or elect to have such |i st
establ i shed and nmi ntai ned by the conm ssioner of the departnent charged
wi th enforcenment of the housing mai ntenance code in the county in which
a dwelling is |ocated.

9. The adm nistrator shall, within thirty days of appointnment, file
with the court a plan for the provision of essential services and for
the correction of such other hazardous conditions as may exi st at the
prem ses, specifying dates by which such services shall be provided and
such conditions corrected. If such adm nistrator cannot provide such
services and correct such conditions by the dates specified in the plan,
he or she shall be required to file with the court an anendnent to the
plan setting forth the reasons why such services and corrections coul d
not be provided by such date and specifying new dates for such services
and corrections. Such plan and any anendnents to such plan shall be
provided to the tenants by mail or by posting in a conmon area of the
buil ding and to the owner of record by mail.

10. The court may only discharge an adm nistrator if the owner has
paid in full or entered into a paynent agreenent to pay in full al



out standi ng real property tax liens clainmed by any nunicipality in which
the dwelling is | ocated, all outstanding energency repair liens filed
and recorded by any municipality in which the dwelling is | ocated and
all outstanding liens filed and recorded by such nunicipality or

muni cipalities pursuant to this section.

8§ 796-k. Presentation or settlement of accounts. The court shal
require the keeping of witten accounts item zing the receipts and
expenditures for work perfornmed under an order issued pursuant to
section seven hundred ninety-six-h or seven hundred ninety-six-i of this
article, which shall be open to inspection by the owner of the dwelling,
or any nortgagee or lienor or any other person having an interest in
such recei pts or expenditures provided, however, that notw thstandi ng
any other provision of lawto the contrary, such information as may be
in the possession of the departnent charged with the enforcenent of the
housi ng mai nt enance code of the rnunicipality shall be available from
such departnent for inspection only by the owner of the dwelling, the
tenant of the dwelling, or a person having a recorded interest in the
property. Upon notion of the court or the adm nistrator or of the owner,
any nortgagee or lienor of record or of any person having an interest,
the court nmay require a presentation or settlenment of the accounts with
respect thereto. Notice of a notion for presentation or settlenent of
such accounts shall be served on the owner, any nortgagee or other
|l i enor of record who appeared in the proceedi ng and any person havi ng an
interest in such receipts or expenditures.

8§ 796-1. Waiver void. Any provision of a | ease or other agreenent
whereby any provision of this article for the benefit of a tenant,
resident or occupant of a dwelling is waived, shall be deened agai nst
public policy and shall be void.

8§ 796-m Defense of warranty of habitability inapplicable.
Not wi t hst andi ng any other provision of law, in any proceeding for the
paynment of rent conmenced by an adm ni strator appointed pursuant to this



article, the provisions of section two hundred thirty-five-b of the real
property |aw pertaining to the warranty of habitability shall not be a
defense to such a proceeding for rent which accrues during the period of
time that a judgment or an order pursuant to this article is in effect,
unl ess the court determ nes that the conditions upon which such defense
i s based were caused by the failure of such admnistrator to performhis
or her duties in a reasonabl e manner.

ARTI CLE 7-D
SPECI AL PROCEEDI NGS BY TENANTS FOR JUDGVENT DI RECTI NG REPAI RS OF
CONDI TI ONS AND OTHER RELI EF I N RESI DENTI AL REAL PROPERTY CONSTI TUTI NG
VI OLATI ON OF APPLI CABLE LOCAL OR STATE HOUSI NG STANDARDS OR REAL
PROPERTY LAW § 235-b AND ANY OTHER APPROPRI ATE RELI EF
Section 797. Jurisdiction; courts; venue.
797-a. Person who nay nmi ntain proceedi ng.
797-b. Respondent.
797-c. Commencenent; notice of petition; petition.
797-d. Tine of service; order to show cause.
797-e. Manner of service of notice of petition and petition;
when service conpl ete.
797-f. Contents of the petition.
797-g. Notice to |local housing standard enforcenent agency.
797-h. Answer.
797-i. Trial.
797-j . Judgnent.

8§ 797. Jurisdiction; courts; venue. 1. Except as prohibited under
subdi vision three of this section, a special proceeding for judgment
directing repairs of conditions and other relief in residential real
property constituting violation of applicable |ocal and state housing
standards or section two hundred thirty-five-b of the real property |aw
may be maintained in a county court, justice court, district court, or
city court.

2. The place of trial of the special proceeding shall be within the



jurisdictional area of the court in which the residential real property
or a portion thereof is situated.

3. A special proceeding pursuant to this article shall not be
mai ntai ned in any court within the counties of Nassau, Suffolk,
Ri chnond, New York, Bronx, Kings or Queens.

§ 797-a. Person who may mai ntain proceeding. 1. The proceedi ng may be
mai nt ai ned by any party, known herein as a tenant, who is an occupant of
residential real property for thirty consecutive days or |onger under an
agreenent not created by deed.

2. The proceedi ng nay be nmai ntained by one or nore tenants of a
residential property.

8§ 797-b. Respondent. The followi ng may be naned as a respondent:

1. The person, corporation, limted liability conpany, general
partnership, limted partnership, or any other entity holding title to
the real property or an ownership interest in the property.

2. The person or organization listed on any state or |ocal residential
regi stration statenent.

3. Anyone who has a legal obligation to nmaintain the pren ses
consistent with the warranty of habitability: owner or owners of the
freehold of the premi ses or |esser estate therein, nortgagee or vendee
i n possession, assignee of rents, receiver, executor, trustee, |essee,
agent, or any other person, firmor corporation, directly or indirectly
in control of a dwelling, but not a receiver appointed pursuant to
section three hundred nine of the nultiple dwelling | aw

4. A public housing authority or a governnental body that owns or
manages the property.



8§ 797-c. Commencenent; notice of petition; petition. 1. The proceeding
shall be commenced by the filing of a notice of petition and petition
with the clerk of the court. A notice of petition nmay be issued by an
attorney, judge, or clerk of the court.

2. The notice of petition shall specify the time and place of the
hearing on the petition and state that if the respondent shall fail to
appear at such tinme and place to interpose any defense, the respondent
may be precluded from asserting such defense.

3. The office of court adm nistration shall pronulgate instructional
materials in which tenant-petitioners may find gui dance on how to
commence the special proceedings. Such instructional materials shall be
in plain, accessible |anguage. Such instructional materials shall be
publ i shed in English, Spanish and in other |anguages spoken by
limted-English proficient individuals in any judicial district as
needed.

8§ 797-d. Tine of service; order to show cause. 1. The notice of
petition and petition shall be served at |east ten and not nore than
sevent een days before the tinme at which the petition is to be heard.

2. The court may grant an order to show cause to be served in |lieu of
a notice of petition at a tinme and in a nmanner specified therein.

8§ 797-e. Manner of service of notice of petition and petition; when
service conplete. 1. Personal service upon a natural person nay be
conpleted in the manner in which a sumons is served under section three
hundred ei ght of the civil practice |law and rul es.

2. Personal service upon a partnership may be conpleted in a manner in
whi ch a summons is served under sections three hundred eight, three
hundred ten or three hundred ten-a of the civil practice |aw and rul es.



3. Personal service on a corporation may be conpleted in a manner in
whi ch a summons is served under section three hundred el even of the
civil practice law and rul es.

4. Personal service upon a limted liability conpany may be conpl et ed
in a manner in which a sumons is served under section three hundred
el even-a of the civil practice |aw and rul es.

5. In the alternative, personal service nmay be conpl eted on any
nat ural person, partnership, corporation, or limted liability conpany
by mailing the notice of petition and petition by certified and
first-class mail to an address where | ocal property tax bills are sent.
If the jurisdiction in which the court sits has a rental registry
requi renent, service may be conpleted by mailing to the address for the
real property in the registry.

6. Proof of service shall be filed with the clerk of the court within
three days thereafter. Personal service on the respondent shall be
conpl ete upon personal delivery. Any authorized mail service pursuant to
t hi s subdivision shall be conplete upon the filing of proof of service.

§ 797-f. Contents of the petition. 1. The petition shall be verified
by the person authorized to nmaintain the proceedi ng under section seven
hundred ni nety-seven-a of this article or by a |l egal representative,
attorney, or agent of such person pursuant to rule three hundred twenty
of the civil practice law and rules. The attorney of such person nay
verify upon information and belief.

2. Every petition shall:

a. State the interest of the petitioner in the prem ses for which
relief under this article is sought;

b. Describe the prem ses that is the subject of the petition;

c. State the facts upon which the special proceeding is based,



i ncludi ng those conditions constituting violation of applicable state or
| ocal housing standards or section two hundred thirty-five-b of the real
property | aw, and

d. State the relief sought. Such relief may include an order to
repair, a nonetary judgnent in favor of petitioner for dimnished val ue
of real property, and an order reducing future rent until violations
have been cured.

8§ 797-g. Notice to | ocal housing standard enforcenent agency. The
clerk of the court shall nail a copy of the filed notice of petition and
petition to the appropriate governnment agency charged with enforcing
| ocal or state housing standards within the court's jurisdiction.

8§ 797-h. Answer. At or prior to the time the petition is to be heard
t he respondent may answer orally or in witing. If the answer is oral
t he substance thereof shall be recorded by the clerk or, if a particular
court has no clerk, by the presiding judge or justice of such court, and
mai ntai ned in the case record. The answer may contain any |egal or
equi t abl e def ense.

8§ 797-i. Trial. Were triable issues of fact are raised, they shall be
tried by the court unless, at the tinme the petition is noticed to be
heard, a party demands a trial by jury, in which case trial shall be by
jury. At the time when issue is joined, the court, at the request of
either party shall adjourn the trial of the issue, not |ess than
fourteen days, except by consent of all parties. A party's second or
subsequent request for adjournnment shall be granted in the court's sole
di scretion.

8§ 797-j. Judgnent. 1. The court shall direct that final judgnent be
entered determning the rights of the parties.



2. The judgnment nay include:

a. An order to repair conditions constituting violation of applicable
| ocal and state housing standards or section two hundred thirty-five-b

of the real

property | aw, and

b. Any other relief that the court nay deem just.

ARTI CLE 8

WASTE AND OTHER ACTI ONS AND RI GHTS OF ACTI ON FOR I NJURY TO

Section 801.
803.

811.
812.
813.

815.

817.
821.
831.
833.

841.
843.
851.
853.
861.

871.
881.

882.

REAL PROPERTY
Who liable to action for waste.
Al terations or replacenents of structures by person having
estate for life or years.
Action for waste by heir, devisee or grantor of reversion.
Action for waste by ward agai nst guardi an.
Action for waste by grantee of real property sold under

executi on.
Judgnent in action for waste against tenant of particul ar
estate.

Action for waste against joint tenant or tenant in common.

View in action for waste.

Action by reversioner or remaindermnan.

Recovery of fee danages by the owner of a possessory estate
for life or for years.

Action for nuisance.

Fences and structures; when private nui sance.

Acti on agai nst certain persons holding over as trespassers.

Action for forcible or unlawful entry or detainer; treble
damages.

Action for cutting, renoving, injuring or destroying trees
or tinber, and damagi ng | ands thereon.

Action for the renoval of encroaching structures.

Access to adjoining property to nmake inprovenents or
repairs.

Severability.



8§ 801. Wo liable to action for waste. An action for waste lies
agai nst a tenant by the curtesy, in dower, for life, or for years, or
t he assignee of such a tenant, who, during his estate or term conmts
waste upon the real property held by him wi thout a special and | awf ul
witten license so to do; or against such a tenant who lets or grants
his estate and still retaining possession thereof commts waste wi thout
a like license.

§ 803. Alterations or replacenents of structures by person having
estate for life or years. 1. Wien a person having an estate for life or
for years in |land proposes to nake an alteration in, or a replacenent of
a structure or structures |ocated thereon, then the owner of a future
interest in such I and can neither recover danages for, nor enjoin the
alteration or replacenent, if the person proposing to nake such
alteration or replacenent conplies with the requirenents hereinafter
stated as to the giving of security and establishes the follow ng facts:

a. That the proposed alteration or replacenent is one which a prudent
owner of an estate in fee sinple absolute in the affected | and woul d be
likely to make in view of the conditions existing on or in the
nei ghbor hood of the affected | and; and

b. That the proposed alteration or replacenent, when conpleted, wll
not reduce the nmarket value of the interests in such | and subsequent to
the estate for life or for years; and

c. That the proposed alteration or replacenent is not in violation of
the terns of any agreenent or other instrunment regulating the conduct of
the owner of the estate for |life or for years or restricting the land in
guestion; and

d. That the |ife expectancy of the owner of the estate for life or the
unexpired termof the estate for years is not less than five years; and



e. That the person proposing to nake such alteration or replacenent,
not less than thirty days prior to commencenent thereof, served upon
each owner of a future interest, who is in being and ascertained, a
witten notice of his intention to nake such alteration or replacenent,
speci fying the nature thereof, which notice was served personally or by
regi stered nail sent to the | ast known address of each such owner of a
future interest.

2. Wien the owner of a future interest in the affected | and denmands
security that the proposed alteration or replacenent, if begun, will be
conpl eted and that he be protected agai nst responsibility for
expenditures incident to the making of the proposed alteration or
repl acenent, the court in which the action to recover damages or to
enjoin the alteration or replacenent is pending, or if no such action is
pendi ng, the suprene court, on application thereto, on such notice to
the interested parties as the court may direct, shall fix the anount and
terms of the security reasonably necessary to satisfy such denmand. The
furni shing of the security so fixed shall be a condition precedent to
t he maki ng of the proposed alteration or replacenent.

3. This section applies only to estates for life or for years created
on or after Septenber 1, 1937.

8§ 811. Action for waste by heir, devisee or grantor of reversion. An
heir or devisee may nmintain an action for waste, committed in tinme of
his ancestor or testator, as well as in his own tinme. The grantor of a
reversion may maintain an action for waste commtted before he aliened
t he sane.

§ 812. Action for waste by ward agai nst guardi an. Such an action may
al so be mai ntai ned agai nst a guardi an by his ward, either before or
after the term nation of the guardi anship, for waste comm tted upon the
real property of the ward during the guardi anship.



8§ 813. Action for waste by grantee of real property sold under
execution. Wiere real property is sold by virtue of an execution, the
person to whom a conveyance i s executed pursuant to the sale may
mai ntain an action for waste, commtted thereon after the sale, against
t he person who was then in possession of the property.

8§ 815. Judgnent in action for waste against tenant of particular
estate. If the plaintiff recovers in an action for waste, other than an
action brought as prescribed in section 817, the final judgnment must
award to hi m conpensatory damages. Where the action is brought by the
person next entitled to the reversion and it appears, in |ike manner,
that the injury to the estate in reversion is equal to the value of the
tenant's estate or unexpired term the final judgnment nust also award to
the plaintiff the forfeiture of the defendant's estate and the
possessi on of the place wasted.

§ 817. Action for waste against joint tenant or tenant in comon. 1.
An action for waste may al so be nmintained by a joint tenant or tenant
i n common agai nst his co-tenant who comrits waste upon the real property
held in joint tenancy or in common. |If the plaintiff recovers therein he
is entitled, at his election, either to a final judgnment for
conpensat ory damages or to have partition of the property as prescribed
in subdivisions 2 and 3 of this section.

2. Were the plaintiff elects to have partition, if the pleadings,
verdict, report, or decision do not deternmine the rights and interests
of the several parties in the property so held in joint tenancy or in
comon, the court mnust ascertain them by a reference or otherw se. |If
it appears that there are persons, not parties to the action, who nust
have been made parties to an action for partition of the property, they
nmust be brought in by supplenental summons and, if necessary,
suppl enment al pl eadi ngs nust be nmade. When the rights and interests of
all the parties are ascertained, an interlocutory judgnent for the
partition or sale of the property nust be rendered and the subsequent
proceedi ngs therein nust be the sane as in an action for partition,



except as otherw se prescribed in subdivision 3.

3. The plaintiff may elect to take final judgnent for the danages
awarded to him or that, in making the partition, or in dividing the
proceeds of a sale, so nmuch of the share of the defendant in the rea
property, or the proceeds thereof, as will be sufficient to conpensate
the plaintiff for his damages, and the costs of the action, other than
t he expenses of making the partition or sale, be laid off or paid, as
the case may be, to the plaintiff. The residue of the property or
proceeds, not laid off or distributed to the plaintiff or the defendant,
nmust be laid off or paid to the persons entitled thereto, according to
their respective rights and interests.

8§ 821. Viewin action for waste. In an action for waste it is not
necessary, either upon the execution of a wit of inquiry or upon the
trial of an issue of fact, that the jury, the judge, or the referee
shoul d view the property. Wiere the trial is by a referee, or by the
court without a jury, the referee or the judge nmay, in his discretion,
view the property and direct the attorneys for the parties to attend
accordingly. In any other case, the court may in its discretion, by
order direct a view by the jury.

8§ 831. Action by reversioner or remainderman. A person seized of an
estate in renmainder or reversion may maintain an action founded upon an
injury done to the inheritance, notw thstanding any intervening estate
for life or for years.

8§ 833. Recovery of fee damages by the owner of a possessory estate for
life or for years. Wien the ownership of land is divided into a
possessory estate for |life or for years and one or nore future
i nterests, and a person having none of these interests causes danage to
such [ and, the damages recoverabl e by the owner of such possessory
interest fromthe wongdoing third person may include damages caused to
interests in the affected | and other than those owned by parties to the



action or proceedi ng when, but only when, all living persons who have
either a possessory or a future interest in the affected |land are
parties thereto. The court in which any such recovery of damages occurs
shall make such direction for the distribution of the danages recovered
anong the persons who are parties to the action or proceeding and for
the protection of the interests of persons who are not parties thereto,
as justice may require.

A tenant for life or for years in the |l and danaged is entitled to
receive fromthe recovery, in satisfaction of the damage to his estate
or interest, either a sumin gross or the earnings of a suminvested for
his benefit. The determination as to whether a sumin gross or the
earnings of a suminvested shall be awarded to the owner of such
particul ar estate shall be governed by the provisions with respect to
the proceeds of a sale in partition.

8§ 841. Action for nuisance. An action for a nuisance may be nuaintai ned
in any case where such an action m ght have been maintai ned under the
laws in force immedi ately before the taking effect of article seventh of
title one of chapter fourteenth of the code of civil procedure as added
thereto by chapter one hundred seventy-eight of the | aws of eighteen
hundred ei ghty. A person by whomthe nui sance has been erected and a
person to whomthe real property has been transferred may be joi ned as
defendants in such an action. A final judgnment in favor of the plaintiff
may award hi m damages or direct the renoval of the nuisance or both.
This section does not affect an action wherein the conplaint denands
judgnment for a sum of noney only.

8§ 843. Fences and structures, when private nui sance. \Wenever the
owner or |essees of land shall erect or shall have erected thereon any
fence or structure in the nature of a fence which shall exceed ten feet
in height, to exclude the owner or occupant of a structure on adj oi ni ng
| and fromthe enjoynment of light or air, the owner or occupant who shall
t hereby be deprived of light or air shall be entitled to maintain an
action in the suprene court to have such fence or structure adjudged a



private nuisance. If it shall be so adjudged its continued mai ntenance
may be enjoined. This section shall not preclude the owner or |essee of
|l and frominproving the sane by the erection of any structure thereon in
good faith.

§ 851. Action against certain persons holding over as trespassers. A
person in possession of real property as guardian or trustee for an
i nfant, or having an estate determ nable upon one or nore lives, who
hol ds over and continues in possession after the determ nation of his
trust or particular estate, w thout the express consent of the person
then inmediately entitled, is a trespasser. An action nay be maintained
agai nst himor his executor or adm nistrator, by the person so entitled,
or his executor or administrator, to recover the full value of the
profits received during the wongful occupation.

8§ 853. Action for forcible or unlawful entry or detainer; treble
damages. If a person is disseized, ejected, or put out of real property
in a forcible or unlawful manner, or, after he has been put out, is held
and kept out by force or by putting himin fear of personal violence or
by unl awful nmeans, he is entitled to recover treble damages in an action
t her ef or agai nst the wong-doer.

8§ 861. Action for cutting, renoving, injuring or destroying trees or
ti mber, and damagi ng | ands thereon. 1. If any person, wthout the
consent of the owner thereof, cuts, renoves, injures or destroys, or
causes to be cut, renoved, injured or destroyed, any underwood, tree or
timber on the | and of another or on the common or other land of a city,
village, town or county, or danages the land in the course thereof, an
action may be nmintai ned agai nst such person for treble the stunpage
value of the tree or tinber or two hundred fifty dollars per tree, or
both and for any pernmanent and substantial damage caused to the |and or
the i nprovenents thereon as a result of such violation. Such reparations
shall be of such kind, nature and extent as will reasonably restore the
| ands affected by the violation to their condition i mediately before



the violation and may be made by physical restoration of such |ands
and/ or by the assessnment of nonetary paynent to make such restoration.

2. In any action brought pursuant to subdivision one of this section,
i f the defendant establishes by clear and convincing evidence, that when
t he defendant commtted the violation, he or she had cause to believe
the land was his or her own, or that he or she had an easenent or right
of way across such | and which permtted such action, or he or she had a
| egal right to harvest such | and, then he or she shall be liable for the
stunpage val ue or two hundred fifty dollars per tree, or both and
reasonabl e costs associated with naintaining an action pursuant to this
section. In such case, the defendant shall also be |liable for any
per manent and substantial damage caused to the land or the inprovenents
thereon as a result of such violation. Such reparations shall be of such
kind, nature and extent as will reasonably restore the | ands affected by
the violation to their condition inediately before the violation and
may be made by physical restoration of such | ands and/or by the
assessnent of nonetary paynent to nake such restoration.

3. For the purposes of this section "stunpage val ue" shall nean the
current fair market value of a tree as it stands prior to the tinme of
sale, cutting, or renoval. Stunpage value shall be determ ned by one or
nore of the follow ng nethods: the sale price of the tree in an
arm s-length sale, a review of solicited bids, the stunpage price report
prepared by the departnent of environnmental conservation, conparison
with like sales on trees on state or private |ands, or other appropriate
means to assure that a fair nmarket value is established within an
accept abl e range based on the appropriate geographic area.

§ 871. Action for the renoval of encroaching structures. 1. An action
may be maintained by the owner of any legal estate in land for an
injunction directing the renoval of a structure encroaching on such
| and. Not hi ng herein contained shall be construed as |linmting the power
of the court in such an action to award damages in an appropriate case
in lieu of an injunction or to render such other judgnent as the facts
may justify.



2. This section shall not be deened to repeal or nodify any existing
statute or local law relating to encroaching structures.

8§ 881. Access to adjoining property to nake inprovenents or repairs.
1. As used in this section: (a) the term"docunent” shall include but
not be limted to copies of any plans, specifications, surveys,
engi neering reports or evidence of insurance for the work to be
performed on adj oi ni ng property;

(b) the term"licensee" shall refer to the owner or |essee, as
applicabl e, who seeks entry onto an adj oi ni ng property;

(c) the term "adjoining owner" shall refer to the owner or its |essee
of the property adjoining that of the |icensee;

(d) the term"refuse", "refusal", or "refused" shall be deened to
i ncl ude i nstances where nore than one witten notice has been served, by
certified mail, on the owner and has not been responded to within sixty
days;

(e) the term"state entity"” shall refer to any departnent, division,
agency, office, public authority, or public benefit corporation of the
state of New York, or any affiliate or subsidiary agencies of such
departnment, division, agency, office, public authority, or public
benefit corporation.

2. Wen a licensee seeks to nmake inprovenents or repairs to rea
property so situated that such inprovenents or repairs cannot be made by
the licensee in a comercially reasonabl e manner w thout entering the
prem ses of an adjoining owner, other than a state entity, and
perm ssion so to enter has been refused, the |licensee may conmence a
special proceeding for a license so to enter pursuant to article four of
the civil practice law and rules. The petition and affidavits, if any,
shall state the facts maki ng such entry necessary and the date or dates
on which entry is sought. Any adjoining owner nanmed as a party in such
proceedi ng shall, at the request of the |licensee, provide such |icensee
with such information as shall allow the licensee to identify the
| essees of the adjoining ower and join themin the proceedi ng. Such
| icense shall be granted by the court in an appropriate case and upon



such other terns as justice requires. The licensee shall be liable to
t he adj oi ni ng owner for actual damages occurring as a result of the
entry.

3. The purposes for which a |licensee may seek permi ssion to enter an
adj oining property pursuant to this section may incl ude:

(a) Preconstruction survey to docunent the existing conditions of the
adj oi ni ng property;

(b) The installation, maintenance, inspection, repair, replacenent
and/or renmoval of: (i) vibration, crack or optical nonitoring devices on
or wWithin any existing inprovenents on the adjoining property; (ii)
sheds, bridges, netting or other protective covering over the roof,
facades, wi ndows, skylights, mechani cal equipnent, chi meys or other
exterior portions of buildings or yards, wal kways, driveways or other
open areas on the adjoining property; (iii) scaffolding on or over the
adj oining property; (iv) sheeting, shoring, bracing or other retaining
structures needed for denolition, support or excavation; (v) where
required by code, regulation or |local |aw, any necessary foundation or
bui | di ng supports, including, wall ties, tie-backs, anchors, straps and
under pi nni ng, for any denolition, new or existing inprovenents on the
prem ses of the |licensee or adjoining ower, including, party walls; or
(vi) flashing, sealing or other materials or equipnment needed to
establish the weather-proof integrity of any wall, foundation or other
exterior portion of a building on the adjoining property;

(c) Tenporary projections or intrusions into the airspace of the
adj oining property as necessary to conplete the proposed inprovenents or
repairs;

(d) Tenporary or at the licensee's sole option permanent rel ocation,
extension or offsetting of any chi nmmeys, vents, flues, exhausts or other
rooft op equi pnent on the adjoining property, as required by applicable
| aw;

(e) Construction staging necessary to conplete any work on the
adj oi ni ng property; or

(f) The undertaki ng of such other neasures as may be required by
applicable I aw or good construction practice.

4. The grant of any perm ssion pursuant to this section shall be



subject to the foll ow ng conditions:

(a) The exercise of any right of entry to the adjoining property shal
be upon reasonable prior notice to the adjoining ower, as applicable
and as the court may establish, except in cases of an emergency posing
an imedi ate threat to the safety of persons or property;

(b) The duration of the license based on a good faith projection of
the dates and estimated duration of any entry to the adjoining property.
The |icensee shall thereafter nake comercially reasonable efforts to
adhere to such dates and durations and if unable to do so nake a request
to the court for an extension of such |icense;

(c) Where permission includes a right to install, maintain, inspect,
repair, replace or renove any devices, structures, naterials or
equi pnrent on the adjoining property, the grantee |icensee shall provide
to the adjoining ower, as applicable, copies of any rel evant docunents
prior to conmencenent of such work;

(d) The licensee shall provide the adjoining owner and its | essee or
| essees, as applicable and as made known to the |icensee by the
adj oining ower, with relevant docunents confirmng the |icensee and/or
any contractor, consultant or agent thereof that accesses the adjoining
property pursuant to a license granted pursuant to this section
mai nt ai ns commercial general liability insurance, provided such
docunents are sufficient to enable the adjoining ower and/or its |essee
or | essees, as applicable, to nmake a third-party clai munder such
i nsurance in the event that such |icensee and/or any contractor,
consul tant or agent thereof damages the adjoining property or any
per sons thereupon; and

(e) The licensee shall be required to reasonably conpensate the
adj oining owner for the loss of use and enjoynent of the adjoining
prem ses including dimnution in val ue.

5. The court, in granting a license or otherw se resolving a
proceedi ng brought pursuant to this section, shall be authorized to:

(a) consider evidence that either party failed to conply with the
terms of any existing or previously existing |license respecting the sane
property;

(b) obligate the licensee to reinburse the adjoining owner for
reasonabl e fees incurred in connection with the review of rel evant



docunents for the installation, naintenance, inspection, repair,
repl acenent or renoval of devices, structures, materials or equipment on
t he adj oi ni ng property; and

(c) insure for damage to property and persons if there is unique,
physi cal occurrence causi ng physical damage to property or persons
caused by the access.

6. Notw thstandi ng subdi vision five of this section, where the
adj oining property to which the |icensee seeks access i s owned, |eased
or otherw se occupied by a state entity, the court shall not grant a
l'i cense.

§ 882. Severability. If any provision of this article or the
application thereof to any person or circunstances is held invalid, the
remai nder of the article and the application of such provision to other
persons or circunstances shall not be affected thereby.
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8§ 901. By whom nmai ntainable. 1. A person holding and in possession of
real property as joint tenant or tenant in comon, in which he has an
estate of inheritance, or for life, or for years, may maintain an action
for the partition of the property, and for a sale if it appears that a
partition cannot be nade without great prejudice to the owners.

2. A person holding a future estate as defined in sections forty,
forty-a or forty-b of the real property law or a reversion as joint
tenant or tenant in comon may maintain an action for the partition of
the real property to which it attaches, according to his respective
share, subject to the interest of the person holding the particul ar
estate, but no sale of the prem ses in such an action shall be nade
except with the consent in witing, to be acknow edged or proved and
certified in like manner as a deed to be recorded, of the person owning
and hol ding such particular estate. |If partition or sale cannot be nade
W t hout great prejudice to the owners, the conplaint shall be dism ssed;
di sm ssal shall not affect the right of any party to bring a new action
after the determ nation of such particul ar estate.

3. A person entitled as a joint tenant or a tenant in conmon by reason
of his being an heir of a person who died holding and in possessi on of
real property, may maintain an action for partition, whether he is in or
out of possession, notw thstandi ng an apparent devise to another by the
decedent, and possessi on under such a devise. The plaintiff shal
establish that the apparent devise is void.

4. In the event the estate of a decedent is the owner of an estate in
comon in real property, the executor or administrator may bring a
partition action or intervene in a pending partition action on behal f of
the estate if, upon application duly made, the surrogate approves.

8 903. Necessary defendants. Each of the follow ng persons shall be
nmade a party to the action:

1. Every person having an undi vi ded share, in possession or otherw se,



in the property, as tenant in fee, for life, by the curtesy or for
years;

2. Every person entitled to the reversion, remainder or inheritance of
an undi vided share, after the determ nation of a particular estate
t herei n;

3. Every person who, by any contingency, is or nay becone entitled to
a beneficial interest in an undivided share in the property, provided
that where a future estate or interest is limted in any contingency to
t he persons who shall conpose a certain class upon the happening of a
future event, it shall be sufficient to make parties to the action the
per sons who woul d have been entitled to such estate or interest if such
event had happened i medi ately before the commencenent of the action;

4. Every person having an inchoate right of dower in an undivided
share in the property;

5. Every person having a right of dower in the property, or any part
t hereof, which has not been adneasured; and

6. An executor or adm nistrator, where letters testanentary or of
adm ni strati on have been issued on the estate of the decedent from whom
the plaintiff's title to the real property is derived, and the action is
brought within eighteen nonths after such letters were issued; or where
t he person of whose estate the executor or admnistrator has been
appoi nted should, if living, be a party to the action. |If no executor or
adm ni strator has been appointed for the estate of such a person, that
fact nmust be stated in the conplaint.

8 904. Perm ssible defendants. The plaintiff, at his el ection, may
make defendant in the action:

1. Atenant by the curtesy or for life or for years, of the entire
property, or whoever may be entitled to a contingent or vested remai nder
or reversion in the entire property, or a person having a lien or



i nterest which attaches to the entire property. A person specified in
this subdivision who is not nade a party is not affected by the judgnent
in the action.

2. A person having a lien on an undivided share or interest in the
property. The nature of the lien and the share or interest to which it
attaches shall be specified.

3. An unknown person entitled to an estate or interest in the property
sold. The court shall provide for the protection of his rights, as far
as may be, as if he were known and had appeared.

4. The state.

8 905. Conplaint. The conpl aint shall describe the property with
reasonabl e certainty, specify the rights, shares and interests therein
of each of the parties, as far as the sane are known to the plaintiff,
and contain any other allegation required by statute. If a party, or the
share, right or interest of a party, be unknown to the plaintiff; or if
a share, right or interest be uncertain or contingent; or if the
ownership of the inheritance depend upon an executory devise; or if a
remai nder be contingent, so that the party cannot be naned; such facts
shall be stated in the conplaint. The conplaint shall state whether the
parties own any other |ands in conmon.

8§ 907. Trial of title or interest. 1. The title or interest of any
party in the property nay be put in issue. Wien any defendant, not a
tenant in common or joint tenant with plaintiff, puts in issue title or
interest, all subsequent proceedings as to such defendant, including the
trial, judgnment and execution, shall be the sane as if it were an action
to recover real property.

2. An issue of fact joined in the action is triable by a jury.



8§ 911. Ascertainnent of rights of parties before interlocutory
judgnment on default or adm ssion or where party is an infant, absentee
or unknown def endant.

I f a defendant has nade default in appearing or pleading, or the
rights of the parties are not controverted, or a party be an infant,
absent ee or unknown, the court shall ascertain the rights, shares and
interests of the several parties in the property, by a reference or
ot herwi se, before interlocutory judgnent is rendered.

8§ 913. Inquiry as to creditors. 1. Before an interlocutory judgnent
for the sale of real property is rendered the court shall ascertain, by
reference or otherwi se, whether there is any creditor not a party who
has a lien on the undivided share or interest of any party. A search
certified by the clerk or by the clerk and regi ster of the county where
the property is situated that there is no such outstanding lien is
sufficient proof of the absence of such creditor.

2. Wiere a reference is directed, the referee shall cause a notice to
be published once in each week for four successive weeks in such
newspaper published in the county wherein the place of trial is
designated as shall be designated by the court directing said reference,
and al so, where the court so directs, in a newspaper published in each
county wherein the property is situated, requiring each person not a
party to the action who, at the date of the order, had a |ien upon any
undi vi ded share or interest in the property, to appear before the
referee at a specified place and on or before a specified day to prove
his Iien and the true anount due or to become due to himby reason
thereof. The referee shall report to the court with all conveni ent speed
t he nane of each creditor whose lien is satisfactorily proved before
him the nature and extent of the lien, the date thereof and the amount
due or to becone due thereupon.

8§ 915. Interlocutory judgnent. The interlocutory judgnent shal
determ ne the right, share or interest of each party in the property, as



far as the sane has been ascertained. Were the property or any part
thereof is so circunstanced that a partition thereof cannot be nade

Wi t hout great prejudice to the owners, the interlocutory judgnent,
except as otherw se expressly prescribed in this article, shall direct
that the property or the part so circunstanced be sold at public
auction. O herwise, an interlocutory judgnent in favor of the plaintiff
shall direct that partition be made between the parties according to
their respective rights, shares and interests and shall designate three
reput abl e and disinterested freehol ders as commi ssioners to make the
partition so directed.

8§ 916. Interlocutory judgnent directing partial partition. Were the
right, share and interest of a party has been ascertai ned, and the
rights, shares or interests of the other parties as between thensel ves
remai n unascertained, an interlocutory judgnment for a partition shal
direct a partition as between the party whose share has been so
determ ned and the other parties to the action. Were the rights, shares
and interests of two or nore parties have been thus ascertai ned and
determ ned, the interlocutory judgnent may also direct the partition
anong them of a part of the property proportionate to their aggregate
shares. In either case, the court, fromtine to time, as the other
rights, shares and interests are ascertai ned, nay render an
interlocutory judgnent directing the partition, in |ike manner, of the
remai nder of the property. Were an interlocutory judgnent is rendered
in a case specified in this section, the court may direct the action to
be severed, and final judgnent to be rendered with respect to the
portion of the property set apart to the parties whose rights, shares
and interests are deternmi ned, |eaving the action to proceed as agai nst
the other parties with respect to the remai nder of the property; and if
necessary, the court may direct that one of those parties be substituted
as plaintiff.

8§ 917. Interlocutory judgnent directing partition in comon. \Were
two or nore parties desire to enjoy their shares in common with each
other, the interlocutory judgnment nay direct partition to be so nade as



to set off to themtheir shares of the real property partitioned,
Wi t hout partition as between thenselves, to be held by themin comon.

8§ 918. Interlocutory judgnent directing sale or exception of lien or
dower interest. 1. An interlocutory judgnment directing the sale of the
property may direct that the prem ses sold shall be free fromthe lien
of every debt of a decedent, fromwhomthe plaintiff's title is derived,
or of a decedent who, if living, should be a party to the action, except
debts which were a lien upon the prem ses before the death of such
decedent.

2. Were a party has an existing right of dower in the entire property
directed to be sold, at the tine when an interlocutory judgnent for a
sale is rendered in an action for partition, the court shall determ ne
whet her the interests of all the parties require that the right of dower
shoul d be excepted fromthe sale or that it should be sold. If a sale of
the property, including the right of dower, is directed, the interest of
the party entitled to the right of dower shall pass thereby; and the
purchaser, his heirs and assigns, shall hold the property free and
di scharged fromany claimby virtue of that right.

8§ 919. Interlocutory judgnent directing credit on sale. The court, in
the interlocutory judgnment for a sale, shall direct the terns of credit
whi ch may be allowed for any portion of the purchase-noney.

§ 921. Actual partition. 1. The conm ssioners designated by the
i nterlocutory judgnent shall forthwith proceed to nake partition as
directed by such judgnent, unless it appears to themthat partition
thereof, or of a particular lot, tract or other portion thereof, cannot
be made w thout great prejudice to the owners; in which case, they shal
nmake a witten report of that fact to the court.

2. The conm ssioners shall divide the property into distinct parcels
and allot the several parcels to the respective parties, quality and



quantity being relatively considered, according to the respective rights
and interest of the parties as fixed by the interlocutory judgnent.

They shall designate the several parcels by suitable nonunents. They may
enpl oy a surveyor, with the necessary assistants, to aid them

3. Where a party has a right of dower in the property, or a part
t hereof, which has not been adneasured, or has an estate by the curtesy
or for life or for years in an undivided share of the property, the
commi ssioners nay allot to that party his share without reference to the
duration of the estate. They nmay make partition of the share so allotted
to that party, anmong the parties who are entitled to the remai nder or
reversion thereof, to be enjoyed by them upon the determ nation of the
particul ar estate, where, in the opinion of the comm ssioners, such a
partition can be nmade without prejudice to the rights of the parties.

§ 922. Meeting of comm ssioners; report of actual partition;
confirmng or setting aside report. 1. Al the conmm ssioners shall neet
together in the performance of any of their duties, but the acts of a
majority so net are valid. They shall nmake a full report of their
proceedi ngs, under their hands, specifying therein the manner in which
t hey have discharged their trust, describing the property divided and
the share or interest in a share allotted to each party, with the
gquantity, courses and distances or other particular description of each
share, and a description of the nonunents; and specifying the itens of
their charges. Their report shall be acknow edged or proved, and
certified, in like manner as a deed to be recorded, and shall be filed
in the office of the clerk.

2. The court shall confirmor set aside the report, and, if necessary,
may appoi nt new conmi SSi oners.

3. If the conm ssioners report that the property, or a particular |ot,
tract or other portion thereof is so circunstanced that a partition
t hereof cannot be made wi thout great prejudice to the owners, the court
may render a supplenmental interlocutory judgnent reciting the facts and
directing that the property or the distinct parcel so circunmstanced be



sol d.

8§ 923. Security for credit on sale. The portion of the purchase-noney
for which credit is allowed in the interlocutory judgnment shall be
secured at interest by a nortgage upon the property sold, with a bond of
t he purchaser; and by such additional security, if any, as the court
prescri bes. The officer nmaking the sale nay take separate nortgages and
ot her securities in the name of the county treasurer of the county in
whi ch the property is situated for such convenient portions of the
pur chase-noney as are directed by the court to be invested; and in the
nane of the owner, for the share of any known owner of full age who
desires to have it invested.

8§ 925. Report of sale; confirmation. 1. Immediately after conpleting
the sale, the officer making it shall file with the clerk his report
t her eof under oath, containing a description of each parcel sold, the
nane of the purchaser and the price.

2. The court shall confirmor set aside the report.

§ 927. Contents of judgnent after actual partition. Upon the
confirmation by the court of the report of the conm ssioners making
partition, final judgnment shall be entered directing that each of the
parties who is entitled to possession of a distinct parcel allotted to
him be let into the possession thereof, either immedi ately, or after
the determ nation of the particular estate, as the case requires.

§ 928. Effect of judgnment after actual partition. A final judgnent
after actual partition is binding and concl usive upon the follow ng
persons, except parties and persons clai m ng under them whose rights and
interests are expressly left unaffected:

1. The plaintiff; each defendant upon whom the sunmons was served,



either personally or without the state or by publication; and his |egal
representatives.

2. Each person claimng from through or under such a party, by title
accruing after the filing of the judgnent-roll, or after the filing in
the proper county clerk's office of a notice of the pendency of the
action.

3. Each person not in being when the interlocutory judgnment is
rendered who, by the happening of any contingency becones afterwards
entitled to a beneficial interest attaching to, or an estate or interest
in, a portion of the property, the person first entitled to which, or
other virtual representative whereof, was a party specified in the first
subdi vi sion of this section.

8§ 929. Lien of creditor upon share partitioned. After actual partition
the lien of a creditor having a Iien on an undi vided share or interest
in the property, who is or is not made a party, shall attach only to the
share or interest assigned to the party upon whose share or interest the
lien attached; which shall be first charged with its just proportion of
the costs and expenses of the action, in preference to the lien.

§ 931. Contents of judgnent after sale. A final judgnent confirmng a
sale shall direct the officer nmaking it to execute the proper
conveyances and take the proper securities pursuant to the sale, and
al so direct application of the proceeds.

§ 933. Effect of judgnment after sale. A final judgnent after sale is
bi ndi ng and concl usi ve upon the sanme persons upon whom a final judgnment
for actual partition is binding and conclusive; and it bars each of
t hose persons who is not a purchaser at the sale fromall right, title
and interest in the property sold. It is also a bar against each person
not a party who, at the tinme when it is entered, has a general lien by
j udgnment or decree on the undivided share or interest of a party, if



notice was given to appear before the referee and nmake proof of |iens,
as prescribed in this article, and al so agai nst each person nade a party
who then has a specific lien on any such undi vided share or interest;

but a person having any such specific lien appearing of record at the
time of the filing of the notice of the pendency of the action, who is
not nmade a party, is not affected by such judgnent.

8§ 941. Judgnent as to parties having interest in entire property. |If
a tenant by the curtesy or for life or for years of the entire property,
or a person entitled to a contingent or vested renminder or reversion in
the entire property, or a creditor, or other person, having a lien or
i nterest which attaches to the entire property, be nade a defendant in
the action, the final judgnent either may award to such a party his
entire right and interest, or the proceeds thereof, or where the right
or interest is contingent, direct that the proceeds or share thereof be
substituted for the property and i nvested for whoever may eventual ly be
entitled thereto, or may reserve and | eave unaffected his right and
i nterest, or any portion thereof.

8§ 943. Judgnent directing conpensation to equalize partition. \Were
it appears that partition cannot be made equal between the parties
according to their respective rights without prejudice to the rights or
interests of sone of them the final judgnment nay award conpensation to
be made by one party to another for equality of partition. But
conpensati on cannot be so awarded against a party who is unknown or
whose nanme i s unknown. Nor can it be awarded agai nst an infant unless it
appears that he has personal property sufficient to pay it and that his
interests will be pronoted thereby.

8§ 945. Judgnent adjusting rents and profits. The court may adjust the
rights of a party as against any other party by reason of the receipt by
the latter of nore than his proper proportion of the rents or profits of
a share.



§ 947. Judgnent affecting state tax claim A judgnent affecting
adversely the title, interest or claimof the state based upon a tax
deed, shall provide in effect as foll ows:

1. That the state shall have a |ien upon such real property or part
t hereof described in such tax deed, prior and superior to all other
liens, (a) for the anobunt of the unpaid taxes not adjudged illegal in
such action for which such real property was sold or liable to be sold
in the first instance and for which such tax deed was issued, together
with fees, charges and interest; (b) for the anount of the unpaid taxes
not adjudged illegal in such action for which such real property was
subsequently sold or liable to be sold, together with fees, charges and
interest; (c) for the amount of all taxes, fees and charges adnmtted or
paid by the state upon such real property to the date of the entry of
such judgnment, together with interest thereon fromthe date of such
adm ssion or paynent. In the determ nation of the anount of such lien,
establ i shment of paynments of taxes on said | and by the adjudged or
adm tted owner of the property during any of the same years in which
paynments were al so made by the state shall reduce the lien of the state
by the larger of the two tax paynents for each of the years affected by
duplicate paynents, and in the event that wholly identical areas are not
affected by the duplicate paynents the court shall have power to
apportion and adjust the anmount of the lien as equity nay require.

2. That the state nay foreclose such lien as a nortgage on real
property is forecl osed, provided such lien remains unpaid after the
expiration of one year fromthe entry of such judgnent.

The renedy provided by this section for recovery of tax paynents shal
be in addition to any other remedy now or hereafter available in |aw or
in equity.

§ 951. Recording of judgnent. A copy, which is certified as correct,
of the final judgnment may be recorded in the office for recordi ng deeds
in each county in which any real property affected is situated.



8§ 961. Disposition of proceeds of sale. The proceeds of a sale, after
deducting the costs and expenses chargeabl e agai nst them shall be
i medi ately awarded as directed by the final judgnent, to the parties
whose rights and interests have been sold, in proportion thereto. The
sum char geabl e upon any share to satisfy a lien thereon shall be paid to
the creditor, or retained, subject to the order of the court; and the
remai nder except as otherw se prescribed in this article, shall be paid
by the officer nmaking the sale, to the party owning the share or his
| egal representatives or into court for his use. The proceedings to
ascertain and settle the Iiens upon an undivided share shall not affect
any other party to the action or delay the paying over or investing of
noney to or for the benefit of any other party upon whose share or
interest in the property there does not appear to be any existing lien.

8§ 962. Payment of proceeds into court where there are liens. If there
is any existing lien upon the share or interest of a party in the
property, the interlocutory judgnent directing the sale shall direct the
officer making it to pay into court the portion of the noney arising
fromthe sale of the share or interest of that party after deducting the
portion of the costs and expenses for which it is |iable.

8§ 963. Paynment of proceeds out of court where there are liens. 1.
Where the proceeds of a sale are paid into court, in a case specified in
section 962, the party nay apply to the court for an order directing
that the noney, or such part as he clains, be paid to him and the court
shall make such an order as justice requires. The party shall by
affidavit show the amount actually due on each incunbrance, and the nane
and residence of the owner of the incunbrance, as far as they are known
or can be ascertained with due diligence, and show ng service of a
notice of the application on each owner of an incunbrance. Service of
the notice within the state shall be personal, or by leaving it at the
owner's residence with sone person of suitable age and di scretion, at
| east fourteen days previous to the application. Service wthout the



state, if personal, shall be nmade at |east twenty days previous to the
application. If the owner of the incunbrance resides w thout the state,
and the place of his abode cannot be ascertained with reasonabl e
diligence, notice may be served on himby publishing it in such
newspaper or newspapers as the court nmay direct, once in each week for
the four weeks i medi ately preceding the application.

2. \Wen the whol e amount of the unsatisfied |Iiens upon an undivi ded
share has been ascertained, the court shall order the portion of the
noney so paid into court on account of that share to be distributed
anong the creditors having the liens, according to the priority of each
of them Were the incunbrancer is not a party to the action, the clerk
or other officer by whoma lien is paid off shall procure satisfaction
to be acknow edged or proved, as required by |law, and shall cause the
i ncunbrance to be duly satisfied or cancelled of record. The expense of
so doing shall be paid out of the portion of the noney in court
bel onging to the party by whomthe incunbrance was payabl e.

8§ 964. Paynent of proceeds into court in cases involving decedent's
property. Were the property has been sold free fromthe lien of debts,
a final judgnent, entered before eighteen nonths have el apsed fromthe
granting of letters of adm nistration or letters testanentary upon the
estate of a decedent fromwhomthe plaintiff derived his title, shal
direct that the proceeds of the sale remaining after the paynent of the
costs, referee's fees, expenses of sale, and |iens established before
the death of the decedent, including any sumallowed to a widow in
satisfaction of her right of dower, therein directed to be paid, be paid
forthwith into court by the referee nmaking such sale.

A final judgnment in such case, entered before ei ghteen nonths have
el apsed fromthe granting of letters of admnistration or letters
testamentary upon the estate of a deceased person, who, if living,
should be a party to the action, shall direct that the share of the
proceeds of such sale, which would have been his, if living, be paid
into court by such referee.



8§ 965. Paynment of proceeds out of court in cases involving decedent's
property. Money paid into court under section 964 nmay be paid out of
court to such parties as are entitled thereto by order of the court made
upon notion of any party, and upon:

1. Notice of notion to the executors or adm nistrators of the decedent
and the furnishing of an undertaking that the noving party will pay any
and all clains, not exceeding the anmount paid into court, when required
by order of the court or by order of the surrogate of the surrogate's
court in a proceeding to nortgage, |ease or sell the real property of
such decedent; except that where a final accounting has been had in the
estate of such decedent in a surrogate's court, and certified copies of
t he account and decree of final settlenent, showi ng that all of the
debts of the decedent have been paid in full, is filed with the court
having jurisdiction of the fund, the court may di spense with the
furni shing of an undertaking; or

2. The furnishing of the certificate of the surrogate of the county of
whi ch any such decedent was a resident at the tine of his death, show ng
t hat ei ghteen nont hs have el apsed since the issuing of letters
testamentary or letters of adm nistration, as the case may be, upon the
estate of said decedent, and that no proceedings for the nortgage, |ease
or sale of the real property of such decedent for the paynment of his
debts or funeral expenses, or both, is pending, and the certificate of
the county clerk of the county where the real property sold under the
interlocutory judgnent is |ocated, showi ng that no notice of pendency of
action in respect to such real property has been filed in his office.
The certificate of the surrogate required herein may be executed in the
nane of the surrogate by the clerk of the surrogate's court under the
seal of the court.

8§ 966. Paynment of proceeds directly to parties in cases involving
decedent's property. Were the property has been sold free fromthe lien
of debts and the court is furnished with the certificates described in
subdi vi sion 2 of section 965, the final judgnment shall direct paynent of



the proceeds of sale to such parties as are entitled thereto.

8§ 967. Paynment of proceeds to owner of particular or future estate. A
party who has a right of dower, or is a tenant for life or for years, in
or of an undivided share of the property sold, or has an inchoate right
of dower or any other future right or estate, vested or contingent, or
any person not in being who by any contingency nay becone entitled to
any interest or estate in the property sold, is entitled to have a
proportion of the proceeds of the sale invested, secured or paid over,

i n such manner as the court deens calculated to protect the rights and
interests of the parties.

8§ 968. Manner of paynment of proceeds to owner of particular or future
estate. \Wenever the whole or a part of the proceeds of a sale
represents the interest of a particular estate, and al so represents one
or nore other interests subsequent thereto, the power to determ ne
whet her the owner of the particular estate shall receive, in
satisfaction of his estate or interest, a sumin gross or shall receive
t he earnings, as they accrue, of a suminvested for his benefit in
per manent securities at interest, rests in the discretion of the court,
except that if all parties affected shall have agreed either to the
paynment of a sumin gross or the investnment of the proceeds the court
shall, by order, give effect to such agreenent. The application of the
owner of any such particular estate for the award of a sumin gross
shall be granted unless the court finds that unreasonable hardship is
likely to be caused thereby to the owner of sonme other interest in the
affected real property. The application for the award of a sumin gross
by the owner of sone interest in the affected real property other than
the owner of the particular estate shall be granted if the court finds
that the granting of such application is equitable under the
ci rcunst ances.

8 969. Shares of infant, inconpetent or conservatee. Wiere a party
entitled to receive a portion of the proceeds of sale is an infant,



i nconpet ent or conservatee, such portion may be di sposed of as foll ows:

1. The court may direct it to be invested in permanent securities in
the nane and for the benefit of the infant, inconpetent or conservatee,
or it my direct it to be paid over to the general guardi an of the
infant, commttee of the inconpetent or conservator of the conservatee,
when the guardi an, comm ttee conservator shall have executed an
undertaki ng to such infant, inconpetent or conservatee; or,

2. \Were a general guardian, conmittee or conservator has been
appoi nted, upon proof that it will be for the best interest and
advant age of the estate of such infant, inconpetent or conservatee
person, the court may authorize and direct such guardi an, comrttee or
conservator, in the name of such infant, inconpetent person or
conservatee, to nake application for an award of a sumin gross as
provided in section 968; or,

3. If any of the noneys arising fromthe proceeds of such sal e shal
have been paid to the county treasurer, and on due proof that such noney
has remai ned uni nvested in permanent securities for the space of three
nont hs, the court may direct the sane to be paid to the general
guardi an, conmittee or conservator of such infant, inconpetent or
conservatee upon his giving an undertaking for the faithful execution of
his trust; where said sumin hands of county treasurer does not exceed
the sum of one thousand dollars the court may direct the sane to be paid
in accordance with subdivision five of this section; or,

4. In the case of an infant, inconpetent or conservatee residing
Wit hout the state and having in the state or country where he or she
resides a general guardian, commttee or conservator, or person duly
appoi nted under the |aws of such state or country to the control, and
entitled by the aws of such state or country to the custody, of the
noney of such infant, inconpetent or conservatee, the court, upon
satisfactory proof of such facts and of the sufficiency of the
undert aki ng gi ven by such general guardian, conmttee or conservator or
person in such state or country by the certificate of a judge of a court
of record of such state or country, or otherw se, may direct that the



portion of such infant, inconpetent or conservatee arising upon such
sal e shall be paid over to such general guardian, comrittee or
conservator or person; or,

5. If the portion of the proceeds arising upon such sal e which bel ongs
to an infant, inconpetent or conservatee residing within or w thout the
state does not exceed one thousand dollars, the court may direct that
the sane may be paid to his father, or to his nother or to sone
conpet ent person with whomthe infant, inconpetent or conservatee
resi des, or who has some interest in his welfare, for the use and
benefit of such infant, inconpetent or conservatee.

8§ 970. Shares of unknown or absent owner. Were a person has been nade
a defendant as an unknown person, or where the nane of a defendant is
unknown, or where the sunmons has been served upon a defendant w thout
the state or by publication, and he has not appeared in the action, the
court shall direct his portion to be paid into court and invested in
per manent securities at interest, for his benefit, until claimed by him
or his legal representatives.

8§ 971. Security for refund. The court, in its discretion, may require
any person, before he receives his portion of the proceeds of the sale
to give such security as it directs, to the state, or the county
treasurer, who shall hold it for the use and benefit of the persons
interested, or to such parties or other persons as it prescribes, to
refund the sane, or a portion thereof, with interest, if it thereafter
appears that he was not entitled thereto.

8§ 973. Report of disposition of proceeds. Wthin sixty days after the
entry of final judgnent, unless such tinme be extended by an order of the
court entered in the office of the clerk within said sixty days, the
of ficer making the sale shall file with the clerk his report under oath
of the disposition of the proceeds of the sale, acconpanied by the
vouchers of the persons to whom paynents were ordered to be made.



§ 981. Costs and expenses. 1. The final judgnent for the partition of
the property nust also award that each defendant pay to the plaintiff
his proportion of the plaintiff's costs, including the additional
al | onance. The sumto be paid by each nust be fixed by the court
according to the respective rights of the parties, and specified in the
j udgment .

2. If a defendant is unknown, his proportion of the costs shall be
fixed and specified in Iike nmanner. An execution agai nst an unknown
def endant nay be issued to collect the costs awarded against himas if
he were nanmed in the judgnment; and his right, share or interest in the
property may be sold by virtue thereof as if he were naned in the
executi on.

3. Wiere final judgnent confirmng a sale is rendered, the costs of
each party to the action and the expenses of the sale, including the
officer's fees, shall be deducted fromthe proceeds of the sale and
distributed as the court shall order. But the court, in its discretion,
may direct that the costs and expenses of any trial, reference or other
proceeding in the action be paid out of the share of any party in the
proceeds, or nay render judgnment against any party therefor. Were a
proportion of the proceeds is to be paid to or invested for the benefit
of any person, as prescribed in any provision of this article, the
anount thereof nust be determ ned by the residue of the entire proceeds
remai ni ng after deducting the costs and expenses chargeabl e agai nst
t hem

4. The officer making the sale shall pay out of the proceeds, unless
t he judgnent otherw se directs, all taxes, assessnents and water rates,
whi ch are liens upon the property sold, and redeemthe property sold
fromany sales for unpaid taxes, assessnents or water rates, which have
not apparently become absolute. The suns necessary to nmake those
paynments and redenptions are deened expenses of the sale.

5. After actual partition, the fees and expenses of the conm ssioners,



i ncludi ng the expense of a survey when it is made, shall be taxed under
the direction of the court, and the anount thereof shall be paid by the
plaintiff and allowed as part of his costs.

6. Fees of surveyor or conm ssioner in action for partition. The fees
of a surveyor and a surveyor's assistant, enployed as prescribed by |aw
in an action for partition, and of a conm ssioner appointed as
prescribed by law to make partition, shall be the same as those provided
by section 1052 of this chapter for services rendered in an action for
dower .

8§ 991. Proceeding for share of unknown heirs; presunption of death;
service. 1. Wiere a portion of the proceeds of the sale is paid into
court for unknown heirs and is unclaimed by any person entitled thereto
for twenty-five years after such paynent the unknown heirs are presuned
to have been dead at the time of the sale. A special proceeding my be
commenced for the distribution of such proceeds to the persons entitled
t her et o.

2. The notice of petition and petition shall be served upon the
unknown heirs or their representatives, the known heirs, their next of
kin, representatives or distributees, and all persons interested in such
proceeds. Service shall be made at | east twenty days before the tine at
which the petition is noticed to be heard. Each of the known persons
within the state, and the conptroller of the state if any proceeds have
been paid over to himby a county treasurer, shall be served personally.
Al'l other persons shall be served in the nmanner prescribed for the
service by publication of a sunmons.

§ 992. Judgnent in proceeding for share of unknown heirs. Unknown
heirs or their representatives not appearing shall be barred from any
interest and the court shall render a judgnent that the interest of such
unknown heirs was vested in the known heirs of the ancestor from whom
t he unknown heirs derived title and that the proceeds be paid out of
court to the persons entitled thereto.



§ 993. Uniformpartition of heirs property act. 1. Short title. This
section shall be known as the "uniformpartition of heirs property act".

2. Definitions. For purposes of this section, the following terns
shal | have the foll ow ng neanings:

(a) "Ascendant" neans an individual who precedes another individual in
lineage, in the direct line of ascent from such other individual.

(b) "Collateral” means an individual who is related to anot her
i ndi vi dual under the |aw of intestate succession of this state but who
i's not such other individual's ascendant or descendant.

(c) "Descendant” neans an individual who foll ows another individual in
| ineage, in the direct line of descent from such other such individual.

(d) "Determ nation of value" neans a court order determning the fair
mar ket val ue of heirs property under subdivision six or ten of this
section or adopting the valuation of the property agreed to by al
co-tenants.

(e) "Heirs property" neans real property held in tenancy in conmon
which satisfies all of the following requirenents as of the filing of a
partition action:

(i) there is no agreenent in a record binding all of the co-tenants
whi ch governs the partition of the property;

(ii) any of the co-tenants acquired title froma relative, whether
living or deceased;

(iii) the property is used for residential or agricultural purposes;
and

(iv) any of the follow ng applies:

(A) twenty percent or nore of the interests are held by co-tenants who
are rel atives;

(B) twenty percent or nore of the interests are held by an individual
who acquired title froma relative, whether |iving or deceased;

(C twenty percent or nore of the co-tenants are relatives of each
ot her; or

(D) any co-tenant who acquired title froma relative resides in the
property.

(f) "Partition by sale" nmeans a court-ordered sale of the entire heirs



property, or the portion thereof in which any co-tenant who acquired
title froma relative resides, whether by auction, sealed bids, or
open- mar ket sal e conduct ed under subdivision ten of this section.

(g) "Partition in kind" means partition or division of heirs property
into physically distinct and separately titled parcels.

(h) "Record" nmeans information that is inscribed on a tangi ble nmedi um
or that is stored in an electronic or other mediumand is retrievable in
percei vabl e form

(i) "Relative" means an ascendant, descendant, or collateral or an
i ndi vi dual otherw se related to another individual by blood, marriage,
adoption, or law of this state other than under this section.

3. Applicability; relation to other law. (a) This section applies to
partition actions filed on or after the effective date of this section.

(b) I'n any action to partition real property, the court shal
determ ne, after notice and the right to be heard afforded to each
party, whether the property is heirs property. |If the court determ nes
that the property is heirs property, the property shall be partitioned
in accordance with this section unless all of the co-tenants otherw se
agree in a record.

(c) This section shall supplenent the general partition statute of
this article and, if an action is governed by this section, shal
repl ace the provisions of such general partition statute that are
i nconsistent with this section.

4. Service; notice by posting. (a) This section shall not [imt or
af fect the method by which service of a conplaint in a partition action
may be nmade.

(b) If the plaintiff in a partition action seeks an order of notice by
publication and the court determ nes that the property nay be heirs
property, the plaintiff, not |later than ten days after the court's
determ nation, shall post and maintain while the action is pending a
conspi cuous sign on the property that is the subject of the action. The
sign shall state that the action has comenced and identify the name and
address of the court and the commobn designation by which the property is
known. The court may require the plaintiff to publish on the sign the
nane of the plaintiff and the known defendants.



5. Settlenment conference. (a) In any partition action of heirs
property, plaintiffs shall file proof of service within twenty days of
such service, however service is nmade, and the court shall hold a
mandat ory conference within sixty days after the date when a request for
judicial intervention is filed, or on such adjourned date as has been
agreed to by the parties, for the purpose of holding settlenent
di scussions pertaining to the relative rights and obligations of the
parties with respect to the subject property including, but not limted
to, as set forth in this section.

(b) Upon the filing of a request for judicial intervention, the court
shall pronmptly send a notice to parties advising themof the tine and
pl ace of the settlenment conference, the purpose of the conference and
the requirenments of this section. The notice shall be in a form
prescribed by the office of court adm nistration, or, at the discretion
of the office of court admi nistration, the adm nistrative judge of the
judicial district in which the action is pending. Plaintiff shall post a
copy of the settlenment conference notice in a conspicuous place on the
property within twenty days of the date of the notice.

(c) The settl enent conference may be adjourned or reconvened fromtine
to time as appropriate during the pendency of the partition action. At
any conference held pursuant to this section, the plaintiffs and the
def endants shall appear in person or by counsel, and each party's
representative at the conference shall be fully authorized to di spose of
the entirety or any portion of the case. If the defendant is appearing
pro se, the court shall advise the defendant of the nature of the action
and his or her rights and responsibilities as a defendant.

(d) At the first settlenent conference held pursuant to this section,

i f the defendant has not filed an answer or nade a pre-answer notion to
dism ss, the court shall (i) advise the defendant of the requirenment to
answer the conplaint, (ii) explain what is required to answer a
conplaint in court, (iii) advise that the ability to contest the
partition action and assert defenses nay be lost if an answer is not

i nterposed, (iv) set a deadline for any co-tenants requesting partition
by sale, and (v) provide information about avail able resources for |egal
assi stance. A defendant who appears at the settlenent conference but who
failed to file a tinely answer, pursuant to rule three hundred twenty of



the civil practice |aw and rules, shall be presuned to have a reasonabl e
excuse for the default and shall be permtted to serve and file an
answer, Ww thout any substantive defenses deemed to have been wai ved,
within thirty days of initial appearance at the settlenment conference.
The default shall be deened vacated upon service and filing of an
answer .

(e) Both the plaintiffs and defendants shall negotiate in good faith
to reach a nmutually agreeabl e resolution including, but not limted to,
a tenancy in comon agreenent, a co-tenant buyout and the all ocation,
mechani cs and financi ng thereof as provided in subdivision seven of this
section, a partition in kind as provided in subdivisions eight and ni ne
of this section, an open narket sale as provided in subdivision ten of
this section, or any other agreenent or loss mtigation that is fair and
reasonabl e considering the totality of factors listed in paragraph (a)
of subdivision nine of this section.

(f) If the parties do not reach a nutually agreeable resolution, the
referee, judicial hearing officer, or other staff designated by the
court to oversee the settlenent conference process shall make a report
of findings of fact, conclusions of |aw and recomendati ons for relief
to the court concerning any party's failure to negotiate in good faith
pursuant to paragraph (e) of this subdivision. If the court determ nes a
plaintiff has failed to negotiate in good faith, the partition action
shal | be di sm ssed.

(g) Any notions submitted by any party to the action nmay be held in
abeyance while the settlenent conference process is ongoi ng, except for
notions concerning (i) a determ nation of the percentage interests, if
any, owned by any alleged co-tenant if such interests are in dispute and
(ii) conpliance with this rule and its inplenmenting rules including
applications to extend in the interests of justice any deadlines fixed
her ei n.

(h) I'n addition to any other qualifications otherw se required, each
comi ssi oner appoi nted under section nine hundred fifteen of this
article and any officer appointed to conduct a sale shall be
disinterested, inpartial and not related to a party to or participant in
t he action.

6. Determ nation of value. (a) If the court determ nes that the



property that is the subject of a partition action is heirs property,
the court shall determne the fair market value of the heirs property
for purposes of subdivision seven of this section as follows, utilizing
par agraph (d) of this subdivision, unless it has determ ned that
paragraph (b) or (c) of this subdivision apply.

(b) If all co-tenants have agreed to the value of the property or to
anot her net hod of valuation, the court shall adopt such value or the
val ue produced by the agreed nethod of val uation.

(c) If the court determ nes that the evidentiary val ue of an apprai sal
i s outwei ghed by the cost of the appraisal, the court, after an
evidentiary hearing, shall determine the fair market val ue of the
property and send notice of the value to the parties.

(d) If paragraph (b) or (c) of this subdivision do not apply, the
court shall order an appraisal by a disinterested real estate appraiser
licensed in this state to determne the fair market value of the
property. Any determ nation of val ue under paragraph (c), (d), (f) or
(g) of this subdivision shall assune sole ownership of the fee sinple
estate. On conpletion of the appraisal, the appraiser shall file a sworn
or verified appraisal with the court.

(e) Not later than ten days after an appraisal is filed under
par agraph (d) of this subdivision, the court shall send notice to each
party with a known address, stating:

(i) the appraised fair market value of the property plus the allowed
cost of the appraisal;

(ii) that the appraisal is available at the clerk's office; and

(iii) that a party may file with the court an objection to the
apprai sal not later than thirty days after the notice is sent, stating
the grounds for the objection.

(f) If an appraisal is filed with the court pursuant to paragraph (d)
of this subdivision, the court shall conduct a hearing to determ ne the
fair market value of the property not sooner than thirty days after a
copy of the notice of the appraisal is sent to each party under
par agraph (e) of this subdivision, whether or not an objection to the
appraisal is filed under subparagraph (iii) of paragraph (e) of this
subdivision. In addition to the court-ordered appraisal, the court nay
consi der any ot her evidence of value offered by a party.

(g) After a hearing under paragraph (f) of this subdivision, but



bef ore considering the nerits of the partition action, the court shal
determ ne the fair market value of the property and send notice to the
parties of the val ue.

7. Co-tenant buyout. (a) Every co-tenant who requests or joins a
request for partition of heirs property by sale has thereby agreed that
his or her interest nay be acquired in accordance herewith at the val ue
det erm ned under subdivision six of this section by the co-tenants who
have not sought or joined in the request for partition by sale. Upon
determ nation that the property is heirs property and prior to the
determ nati on of val ue under subdivision six of this section, the court
shall send notice to all parties identifying the owners of interests
t hat have sought partition by sale, the percentage interests such owners
allege to hold and of the right of the remaining co-tenants to avert
partition by sale by exercising the right to purchase all of the
interests of the co-tenants who requested partition by sale.

(b) Not later than forty-five days after the notice of the
determ nati on of val ue under subdivision six of this section is sent and
by the date specified in such notice, any co-tenant, except a co-tenant
that requested partition by sale, nmay give notice to the court of the
total anmount of percentage interests subject to purchase that he or she
el ects to buy; provided, however, the court shall make a determ nation
of each co-tenant's percentage ownership interest in the property prior
to sending notice of the determination of value if such interest is in
di spute and shall consider all facts as determ ned by the court and
presented by the parties, and all laws and rul es that govern the
transfer, succession and acquisition of title through probate, intestacy
or otherw se.

(c) The purchase price for percentage interests shall be the val ue of
the entire parcel determ ned under subdivision six of this section
mul tiplied by the aggregate anount of the percentage interests subject
t o purchase.

(d) After expiration of the period in paragraph (b) of this
subdi vi sion, the follow ng rul es apply:

(i) I'f one or nore co-tenants have el ected in the aggregate to buy at
| east the total anmpunt of percentage interests subject to purchase, the
court shall notify all the parties of such fact.



(ii) If the electing co-tenants' offers equal or exceed the anmount of
percentage interests subject to purchase, the court shall allocate the
right to buy those interests anong the el ecting co-tenants based on each
el ecting co-tenant's existing fractional ownership of the entire parcel
divided by the total existing fractional ownership of all co-tenants
el ecting to buy, reserving priority, first, to electing co-tenants who
acquired the interest froma relative and reside in the property and,
second, to all other electing co-tenants who acquired their interest
froma relative, and send notice to all the parties of the foregoing and
of the price to be paid by each electing co-tenant.

(iii) If co-tenants with the right to elect fail to elect to purchase
the entirety of the interests of the co-tenants whose interests are
subj ect to purchase, the court shall send notice to all the parties of
such fact and resolve the partition action under paragraphs (a) and (b)
of subdivision eight of this section.

(e) If the court sends notice to the parties under subparagraph (i) or
(ii) of paragraph (d) of this subdivision, the court shall set a date,
not sooner than sixty days after the date the notice was sent, by which
el ecting co-tenants nmust pay their apportioned price into the court.
After this date, the follow ng rules apply:

(i) If all electing co-tenants tinely pay his or her apportioned price
to the court, the court shall issue an order reallocating all the
interests of the co-tenants and di sburse the anobunts held by the court
to the persons entitled to them

(ii) If no electing co-tenant tinely pays his or her apportioned
price, the court shall resolve the partition action under paragraphs (a)
and (b) of subdivision eight of this section as if the interests of the
co-tenants that requested partition by sale were not purchased.

(iii) If one or nore, but not all, of the electing co-tenants fail to
pay their apportioned price on tine, the court, on notion, shall give
notice to the electing co-tenants that paid their apportioned price of
per cent age of the unpurchased interests renmaining and the price for al
such interests.

(f) Not later than twenty days after the court gives notice pursuant
to subparagraph (iii) of paragraph (e) of this subdivision, any
co-tenant that paid his or her apportioned price nmay el ect to purchase
all of the remaining interest by paying the entire price to the court.



After the twenty day period, the following rules shall apply:

(i) I'f only one co-tenant pays the entire price for the remaining
interest, the court shall issue an order reallocating the remaining
interest to such co-tenant. The court shall issue pronptly an order
real l ocating the interests of all of the co-tenants and di sburse the
anounts held by the court to the persons entitled to such anounts.

(ii) If no co-tenant pays the entire price for the renmaining interest,
the court shall resolve the partition action under paragraphs (a) and
(b) of subdivision eight of this section as if the interests of the
co-tenants that requested partition by sale were not purchased.

(iii) If nore than one co-tenant pays the entire price for the
remai ning interest, the court shall reapportion those remaining
i nterests anong those paying co-tenants, based on each payi ng
co-tenant's original fractional ownership of the entire parcel divided
by the total original fractional ownership of all co-tenants that paid
the entire price for the remaining interest. The court shall issue
pronptly an order reallocating all of the co-tenants' interests,

di sburse the anounts held by the court to the persons entitled to such
anounts, and pronptly refund any excess paynent held by the court.

(g) Not later than forty-five days after the court sends notice to the
parties pursuant to paragraph (a) of this subdivision, any co-tenant
entitled to buy an interest under this subdivision may request the court
to authorize the sale as part of the pending action of the interests of
co-tenants nanmed as defendants and served with the conplaint but that
did not appear in the action.

(h) If the court receives a tinely request under paragraph (g) of this
subdi vi sion, the court, after a hearing, may deny the request or
aut hori ze the requested additional sale on such terns as the court
determ nes are fair and reasonable, subject to the foll ow ng
limtations:

(i) a sale authorized under this subdivision may occur only after the
purchase prices for all interests subject to sale under paragraphs (a),
(b), (c), (d), (e) and (f) of this subdivision have been paid to the
court and such interests have been reall ocated anong the co-tenants as
provi ded in such paragraphs; and

(ii) the purchase price for the interest of a non-appearing co-tenant
is based on the court's determ nation of val ue under subdivision six of



this section.

8. Partition alternatives. (a) If all the interests of all co-tenants
that requested partition by sale are not purchased by other co-tenants
pursuant to subdivision seven of this section, or if after concl usion of
t he buyout under subdivision seven of this section, a co-tenant remains
that has requested partition in kind, the court shall order partition in
ki nd unless the court, after consideration of the factors listed in
subdi vision nine of this section, finds that partition in kind wl]l
result in great manifest prejudice to the co-tenants as a group. In
consi dering whether to order partition in kind, the court shall approve
a request by two or nore parties to have their individual interests
aggr egat ed.

(b) If the court does not order partition in kind under paragraph (a)
of this subdivision, the court shall order partition by sale pursuant to
subdi vision ten of this section provided that, if no co-tenant tinely
requested partition by sale, the court shall disnm ss the action.

(c) If the court orders partition in kind pursuant to paragraph (a) of
this subdivision, the court nmay require that one or nore co-tenants pay
one or nore other co-tenants anounts so that the paynents, taken
together with the value of the in kind distributions to the co-tenants,
will make the partition in kind just and proportionate in value to the
fractional interests held.

(d) If the court orders partition in kind, the court shall allocate to
the co-tenants that are unknown, cannot be | ocated, or the subject of a
default judgnent, if the co-tenants interests were not bought out
pursuant to subdivision seven of this section, a part of the property
representing the conmbined interests of such co-tenants as determ ned by
the court and such part of the property shall renain undivided.

9. Considerations for partition in kind. (a) In determ ning under
subdi vi sion eight of this section whether partition in kind would result
in great manifest prejudice to the co-tenants as a group, the court
shal | consider the foll ow ng:

(i) whether the heirs property practicably can be divided anong the
co-tenants;

(ii) whether partition in kind would apportion the property in such a



way that the aggregate fair market value of the parcels resulting from
the division would be materially | ess than the anobunt reasonably
expected to be realized if the property were sold as a whole, taking
into account the conditions under which a court-ordered sale likely
woul d occur;

(iii) evidence of the collective duration of ownership or possession
of the property by a co-tenant and one or nore predecessors in title or
predecessors in possession to the co-tenant who are or were rel atives of
t he co-tenant or each other;

(iv) a co-tenant's sentinmental attachment to the property, including
any attachnent arising because the property has ancestral or other
uni que or special value to the co-tenant;

(v) the lawful use being nade of the property by a resident or other
co-tenant and the degree to which any such co-tenant would be harned if
the co-tenant could not continue the sane use of the property;

(vi) the degree to which the co-tenants have contributed their pro
rata share of the property taxes, insurance, and ot her expenses
associ ated with nmaintai ni ng ownership of the property or have
contributed to the physical inprovenent, maintenance, or upkeep of the
property;

(vii) the price, terns and conditions of the acquisition of the
co-tenant's interest in the property if such co-tenant is not a relative
of the person fromwhomit acquired his or her interest; and

(viii) any other relevant factor.

(b) The court shall not consider any one factor in paragraph (a) of
this subdivision to be dispositive without weighing the totality of al
rel evant factors and circunstances.

10. Open-narket sale, sealed bids, or auction. (a) If the court orders
a sale of heirs property, notw thstanding section two hundred thirty-one
of this chapter, such sale shall be an open-market sale under this
subdi vi sion unless the court finds that a sale by seal ed bids or an
auction woul d be nore econonically advantageous and in the best interest
of the co-tenants as a group.

(b) If the court orders an open-market sale and the parties, not |ater
than ten days after the entry of the order, agree on a real estate
broker licensed in this state to offer the property for sale, the court



shal | appoint the broker and establish a reasonable conm ssion. If the
parties do not agree on a broker, the court shall appoint a
disinterested real estate broker licensed in this state to offer the
property for sale and shall establish a reasonabl e conm ssion. The
broker shall offer the property for sale in a commercially reasonable
manner at a price no |lower than the determ nation of value and on the
ternms and conditions established by the court.

(c) If the broker appointed under paragraph (b) of this subdivision
obtains within a reasonable tinme an offer to purchase the property for
at least the determ nation of val ue:

(i) the broker shall conply with the reporting requirenents in
subdi vi sion el even of this section; and

(ii) the sale may be conpleted in accordance with the laws of this
state other than this section.

(d) If the broker appointed under paragraph (b) of this subdivision
does not obtain within a reasonable tinme an offer to purchase the
property for at |east the determ nation of value, the court, after a
heari ng, nay:

(i) order that the property continue to be offered for an additional
time, by the sane or a substitute broker, in accordance w th paragraph
(b) of this subdivision; or

(ii) if it determ nes that doing so would not be in the best interests
of the parties, approve the highest outstanding offer.

(e) If after the court has appointed a substitute broker and there are
no reasonabl e offers for the property, the court may order the property
be sold by sealed bids or an auction and, the court shall set ternms and
conditions of the sale. If the court orders an auction, the auction
shal | be conducted in accordance with section two hundred thirty-one of
this chapter

(f) If a purchaser is entitled to a share of the proceeds of the sale,
the purchaser is entitled to a credit against the price in an anount
equal to the purchaser's share of the net proceeds.

11. Report of open-market sale. (a) Unless required to do so within a
shorter tine by this article, a broker appointed under paragraph (b) of
subdi vision ten of this section to offer heirs property for open-narket
sale shall file a report with the court not |ater than seven days after



receiving an offer to purchase the property for at |east the val ue
det erm ned under subdivision six or ten of this section.

(b) The report required by paragraph (a) of this subdivision shal
contain the follow ng infornmation:

(i) a description of the property to be sold to each buyer;

(ii) the name of each buyer;

(iii) the proposed purchase price;

(iv) the terns and conditions of the proposed sale, including the
terms of any owner financing;

(v) the anbunts to be paid to |ienhol ders;

(vi) a statenent of contractual or other arrangenments or conditions of
t he broker's conm ssion; and

(vii) other material facts relevant to the sale.

12. Prohibition on initiation of a partition action. No partition
action related to an heirs property nay be initiated by a party that
pur chased or otherw se acquired their share or shares by neans ot her
t han i nheritance, and who did not inherit their share or shares directly
froma person who was a co-tenant prior to the property becom ng heirs
property or froma co-tenant who was an heir thereto.

13. Right of first refusal. (a) Wen a co-tenant receives a bona fide
offer froma non-co-tenant to purchase a share or shares of an heirs
property and the co-tenant intends to accept or respond with a
counteroffer, the co-tenants who inherited their share or shares of the
property, or the co-tenants who are relatives to those co-tenants who
inherited their share or shares of the property shall have the right to
pur chase such shares for the identical price, terns, and conditions of
the offer or counteroffer, with first priority to any co-tenant who
occupi es the property as their prinmary residence and second priority to
any co-tenant who otherwi se utilizes the property.

(b) It shall be the duty of the non-co-tenant who nmade the initial
offer for the share or shares of the property as well as the co-tenant
who received the offer to exercise all due diligence to identify all of
the other co-tenants to the property and notify such co-tenants of the
pendi ng of fer. Such notice shall include the nanmes, addresses, phone
nunbers and el ectronic mail addresses of all of the other co-tenants.



Noti ce shall be made in the sane manner as set forth in section three
hundred ei ght of the civil practice law and rules. The other co-tenants
shal | have one hundred eighty days fromthe date they are notified of
the offer to match such offer

(c) I'n the event that the other co-tenants are not notified of the
offer and the sale is conpleted, and the offeror did not exercise the
required due diligence to notify the other co-tenants of the heirs
property, the other co-tenants shall have the right to purchase the
shares fromthe non-relative co-tenant for the price paid by such
non-rel ative co-tenant, plus any applicable interest at a rate of two
percent per annum Such right shall expire one hundred eighty days after
the other co-tenants to the heirs property are nade aware of the sale.

ARTI CLE 10
ACTI ON FOR DOVER
Section 1001. Limtation of action for dower.
1002. Action barred by assignnent of dower.
1011. Necessary defendants.
1012. Who may be joi ned as defendants.
1013. Actions where defendants claimin severalty.
1021. Damages may be recovered; how esti nated.
1022. Damages in action against alienee of husband.
1023. Damages where several parcels are affected.
1024. Damages apporti oned between heir and alienee.
1025. Damages agai nst grantee of prem ses subject to dower.
1031. Conpl aint.
1041. Interlocutory judgnent for adneasurenent.
1043. Dower, how adneasur ed.
1044. Report thereupon.
1045. Setting aside report.
1051. Fees and expenses.
1052. Fees of surveyor or conmm ssioner in action for dower.
1061. Final judgnent.
1062. Plaintiff may recover sum awarded; court may nodify
j udgment .
1063. Junior incunbrances; not affected by adnmeasurenent.



1064. Appeal not to stay execution if undertaking is given.

1071. Plaintiff may consent to receive a gross sum

1072. Defendant may consent to pay it; proceedi ngs thereupon.

1073. Interlocutory judgnent for sale.

1074. Direction that a part be laid off.

1075. Liens to be ascertai ned.

1076. Satisfaction or protection of lien.

1077. Paynent of taxes, assessnments and water rates out of
proceeds.

1078. Report of sale.

1079. Final judgnment upon confirm ng sale.

1081. Certain provisions made applicable.

1091. Action to recover property by revisioner or remaindermnan,
after determ nation of particular estate.

1093. Col | usive recovery not to prejudice infant.

8§ 1001. Limtation of action for dower. 1. An action for dower mnust be
commenced by a widow within two years after the death of her husband, if
t he husband dies on or after April 6, 1954.

2. If the husband died before April 6, 1954, an action for dower nust
be comrenced by his widow within two years fromApril 6, 1954. If the
wi dow had, on April 6, 1954, less than two years under existing law in
which to bring an action for dower, the tinme so renmaining is not
enlarged by this section. Nothing herein contained shall revive a cause
of action barred on April 6, 1954.

§ 1002. Action barred by assignnent of dower. The acceptance by a
wi dow of an assignnment of dower in satisfaction of her claimupon the
property in question bars an action for dower and may be pl eaded by any
def endant .

8§ 1011. Necessary defendants. Were the property in which dower is
clainmed is actually occupied, the occupant thereof nust be nade



defendant in the action. Were it is not so occupied, the action nust be
brought agai nst sone person exercising acts of ownership thereupon, or
claimng title thereto, or an interest therein, at the tinme of the
commencenent of the action.

§ 1012. Who may be joined as defendants. 1. In either of the cases
specified in section 1011, any other person claimng title to, or the
right to the possession of, the real property in which dower is clained
may be joined as defendant in the action.

2. The people of the state of New York may be nmade a party def endant
in an action for dower where the people of the state of New York have an
interest in or alien upon the |ands affected thereby, in the sane
manner as a private person. In such a case the sumons nust be served
upon the attorney-general, who nust appear in behalf of the people. But
where the people of the state of New York are nade a party defendant, as
herei n provided, the conplaint shall set forth, in addition to the other
matters required, detailed facts showing the particular nature of the
interest in or the lien on the said real property of the people of the
state of New York and the reason for making the people a party
defendant. Upon failure to state such facts the conplaint shall be
di sm ssed as to the people of the state of New York.

8§ 1013. Actions where defendants claimin severalty. In an action to
recover dower, in a distinct parcel of real property of which the
plaintiff's husband di ed seized, or in all the real property which he
al i ened by one conveyance, all the persons in possession of, or claimng
title to, the property, or any part thereof, nmay be nade defendants,
al t hough they possess or claimtitle to different portions thereof in
severalty.

§ 1021. Danmges may be recovered; how estinmated. Where a w dow
recovers, in an action therefor, dower in property, of which her husband
di ed sei zed, she may al so recover, in the sanme action, damages for



wi t hhol di ng her dower, to the anobunt of one-third of the annual val ue of
the nesne profits of the property, with interest; to be conputed, where
the action is against the heir, fromher husband's death, or, where it

i s agai nst any other person, fromthe tine when she demanded her dower
of the defendant; and in each case, to the tinme of the trial, or
application for judgnment, as the case nmay be; but not exceedi ng siX
years in the whole. The damages shall not include any thing for the use
of permanent inprovenents, nade after the death of the husband.

§ 1022. Dammges in action against alienee of husband. Were a w dow
recovers dower, in a case not specified in section 1021, she may al so
recover, in the sane action, danages for w thholding her dower, to be
conputed fromthe commencenent of the action; but they shall not include
any thing for the use of permanent inprovenents, nade since the property
was aliened by her husband. In all other respects, the sane nust be
conmput ed as prescribed in section 1021.

8§ 1023. Danmges where several parcels are affected. Sections 1021 and
1022 do not authorize the recovery, against a defendant who is joined
with others, of damages for w thhol ding dower, in any portion of the
property not occupied or clained by him

§ 1024. Damages apportioned between heir and alienee. Wiere a w dow
recovers dower in real property aliened by the heir of her husband, she
may recover, in a separate action against him her danages for
wi t hhol di ng her dower, fromthe tinme of the death of her husband to the
time of the alienation, not exceeding six years in the whole. The sum
recovered from hi mnust be deducted fromthe sum which she woul d
ot herwi se be entitled to recover fromthe grantee; and any sum recovered
as danages fromthe grantee, nust be deducted fromthe sum which she
woul d ot herwi se be entitled to recover fromthe heir.

§ 1025. Dammges agai nst grantee of prem ses subject to dower. |If the



defendant, in an action for dower, aliens the real property in question
after the filing of a notice of pendency of action and an execution
against himfor the plaintiff's danages is returned wholly or partly
unsati sfied, an action may be mai ntained by the plaintiff against any
person who has been in possession of the property under the defendant's
conveyance, to recover the unsatisfied portion of the danages, for a

ti me not exceeding that during which he possessed the property.

8§ 1031. Conplaint. The conplaint in an action for dower nust describe
the property clained with conmon certainty, by setting forth the nanme of
the township or tract and the nunber of the lot, if there is any, or in
sonme ot her appropriate nmanner, so that fromthe description, possession
of the property clainmed may be delivered where the plaintiff is entitled
thereto, and nust set forth the nane of the plaintiff's husband.

§ 1041. Interlocutory judgment for adneasurenent. |If the defendant
makes default in appearing or pleading or if the right of the plaintiff
to dower is not disputed by the answer, or if it appears, by the
verdict, report, or decision upon a trial, that the plaintiff is
entitled to dower in the real property described in the conplaint an
i nterlocutory judgnent nust be rendered which, except as otherw se
prescribed in this article, nmust direct that the plaintiff's dower in
the property, particularly describing it, be adneasured by a referee,
designated in the judgnment, or by three reputable and disinterested
freehol ders, designated therein, as comm ssioners for that purpose.

8§ 1043. Dower, how adneasured. The referee or the conm ssi oners nust
execute their duties in the foll ow ng nanner:

1. They nmust, if it is practicable, and, in their opinion, for the
best interests of all the parties concerned, adneasure and lay off, as
speedily as possible, as the dower of the plaintiff, a distinct parcel,
constituting the one-third part of the real property of which dower is
to be adneasured, designating the part so laid off by posts, stones, or



ot her per manent nonunents.

2. In making the adneasurenent, they nust take into consideration any
per manent i nprovenents, nade upon the real property, after the death of
the plaintiff's husband, or after the alienation thereof by him and, if
practicabl e, those inprovenents nust be awarded within the part not |aid
off to the plaintiff; or, if it is not practicable so to award them a
deduction nust be nmade fromthe part laid off to the plaintiff,
proportionate to the benefit which she will derive fromso nmuch of those
i mprovenents, as is included in the part laid off to her.

3. If it is not practicable, or if, in the opinion of the referee or
comm ssioners, it is not for the best interests of all the parties
concerned, to adneasure and lay off to the plaintiff a distinct parcel
of the property, as prescribed in the foregoing subdivisions of this
section, they nust report that fact to the court.

4. They nmay enploy a surveyor, with the necessary assistants, to aid
in the adneasurenent.

§ 1044. Report thereupon. Al the comm ssioners nust neet together in
the performance of any of their duties; but the acts of a majority so
net are valid. The referee, or the conm ssioners, or a ngjority of them
nmust make a full report of their proceedings, specifying therein the
manner in which they have di scharged their trust, with the itens of
their charges, and a particul ar description of the portion adneasured
and laid off to the plaintiff; or, if they report that it is not
practicable, or, in their opinion, it is not for the best interests of
all the parties concerned, to adneasure and lay off a distinct parcel of
the property of which dower is to be adneasured, they nust state the
reasons for that opinion and all the facts relating thereto. The report
nmust be acknow edged or proved, and certified, in |like nmanner as a deed
to be recorded, and nust be filed in the office of the clerk.

8§ 1045. Setting aside report. Upon the application of any party to the



action, and upon good cause shown, the court nay set aside the report,
and, if necessary, may appoint new commi ssioners, or a new referee, who
nmust proceed, as prescribed in this article, with respect to those first
appoi nt ed.

8§ 1051. Fees and expenses. The fees and expenses of the conm ssioners,
or of the referee, including the expense of a survey, when it is nade,
nmust be taxed under the direction of the court; and the amount thereof
nmust be paid by the plaintiff, and allowed to her, upon the taxation of
her costs.

8§ 1052. Fees of surveyor or conm ssioner in action for dower. A
surveyor, enployed as prescribed by law, in an action for dower, or to
determ ne dower, is entitled to five dollars for each day actually and
necessarily occupied in surveying, laying out, marking, or mapping |and
therein. Each assistant so enployed is entitled to two dollars for each
day actually and necessarily occupied in serving under the surveyor's
di rection. Each comm ssi oner appointed as prescribed by | aw to adneasure
dower is entitled to five dollars for each day's actual and necessary
servi ce.

8§ 1061. Final judgnent. Upon the report being confirmed by the court,
final judgnent nust be rendered. If the referee or comm ssioners have
adneasured and laid off to the plaintiff a distinct parcel of the
property, the judgnent nust award to her, during her natural life, the
possessi on of that parcel, describing it, subject to the paynent of al
t axes, assessnents, and ot her charges, accruing thereupon after she
t akes possession. If the referee or the comm ssioners report, that is
not practicable, or that, in his or their opinion, it is not for the
best interests of all the parties concerned, so to adneasure and | ay off
a distinct parcel of the property, the final judgnment nust direct, that
a sum fixed by the court, and specified therein, equal to one-third of
the rental value of the real property, as ascertained by a reference or
ot herwi se, be paid to the plaintiff, annually or oftener, as directed in



t he judgnent, during her natural life, for her dower in the property;
and that the sumso to be paid, be and remain a charge upon the
property, during her natural |life. The final judgnent may al so award
darmages for the wi thhol ding of dower.

§ 1062. Plaintiff may recover sum awarded; court may nodify judgnent.
The plaintiff may, fromtine to tine, maintain an action agai nst the
owner, or a person who was the owner of the property, to recover any
instal nrent of the sum so awarded to her for her dower, which became due
during his ownership, and remains unpaid. O, if an instalnment renains
due and unpaid, she may maintain an action to procure a sale of the
property, and enforce the paynent of the instal nents, due and to becone
due, out of the proceeds of the sale. Such an action nust be conducted
as if the charge upon the real property was a nortgage to the sane
effect. If, at any tinme, it is nade to appear to the court that the
rental value of the real property has materially increased or
di mi ni shed, the court may, by an order, to be made upon notice to al
the persons interested, nodify the final judgnent by increasing or
di m nishing the sumto be paid to the plaintiff.

8§ 1063. Junior incunbrances; not affected by adneasurenent. Were a
portion of the property is adneasured and |laid off to the plaintiff as
her dower, a lien which is inferior to the plaintiff's right of dower
attaches, during the life of the plaintiff, to the residue, or to the
portion or share of the residue which was subject toit, as if the
portion laid off to the plaintiff had not been a part of the property.

8§ 1064. Appeal not to stay execution if undertaking is given. An
appeal froma final judgnent awarding to the plaintiff possession of the
part adneasured and |laid off to her does not stay the execution thereof
unl ess the court, or a judge thereof, grants an order directing such a
stay. Such an order shall not be granted if an undertaking is given on
the part of the respondent, with one or nore sureties approved by the
court, or a judge thereof, to the effect that, if the judgnent appeal ed



fromis reversed or nodified, and restitution is awarded, she w |l pay
to the person entitled thereto the value of the use and occupation of
the part so adnmeasured and laid off to her, or of the portion
restitution of which is awarded, during the tine she hol ds possession
t hereof, by virtue of the judgnent.

§ 1071. Plaintiff may consent to receive a gross sum In an action for
dower, the plaintiff nmay, at any tinme before an interlocutory judgnment
is rendered, by reason of the defendant's default in appearing or
pl eadi ng, or, where an issue of fact is joined, at any tinme before the
commencenent of the trial, file with the clerk a consent to accept a
gross sum in full satisfaction and discharge of her right of dower in
the real property described in the conplaint. Such a consent nust be in
writing, and acknow edged or proved, and certified, in |ike manner as a
deed to be recorded. A copy thereof, with notice of the filing, nust be
served upon each adverse party who has appeared, or who appears after
the filing.

§ 1072. Defendant may consent to pay it; proceedi ngs thereupon. At
any time after a consent is filed, as prescribed in section 1071, and
before an interlocutory judgnment is rendered, any defendant may apply to
the court, upon notice, for an order granting himleave to pay such a
gross sum Thereupon the court may, in its discretion, and upon such
terms as justice requires, ascertain the value of the plaintiff's right
of dower in the property, by a reference or otherw se, and nmake an order
di recting paynent by the applicant of the sum so ascertained, within a
time fixed by the order, not exceeding sixty days after service of a
copy thereof and directing the execution by the plaintiff of a rel ease
of her right of dower, upon receipt of the noney. Cbedience to the order
may be enforced, either by punishnent for contenpt, or by striking out
t he pl eading of the offending party and rendering judgnent agai nst him
or her, in both nodes.

8§ 1073. Interlocutory judgment for sale. Were the plaintiff's consent



has been filed as prescribed in section 1071 and she is entitled to an
interlocutory judgnent in the action, the court nust, upon the
application of either party, ascertain, by reference or otherw se,

whet her a distinct parcel of the property can be adneasured and | aid off
to the plaintiff, as tenant in dower, without material injury to the
interests of the parties. If it appears to the court that a distinct
parcel cannot be so adneasured and laid off, the interlocutory judgnment
nmust, except in the case specified in the section 1074, direct that the
property be sold by the sheriff, or by a referee designated therein; and
that, upon the confirmation of the sale, each party to the action, and
every person deriving title from through, or under a party, after the
filing of the judgnent-roll, or of a notice of the pendency of the
action as prescribed by law, be barred of and fromany right, title, or
interest in or to the property sold.

8§ 1074. Direction that a part be laid off. In a case specified in
section 1071, where the property, or a part thereof, consists of one or
nore vacant or uninproved lots, the plaintiff's consent may contain a
stipulation to take a distinct parcel, out of those lots, in lieu of a
gross sum In that case, the interlocutory judgnent, instead of
directing a sale, may direct if it appears to be just so to do, that
commi ssi oners be appointed to adneasure and lay off to the plaintiff a
di stinct parcel, out of the vacant or uninproved lots; and, if there is
any other property, that it be sold, and a gross sum be paid to her out
of the proceeds thereof, as prescribed in sections 1075, 1076, 1077 and
1078. The plaintiff's title to each distinct parcel, adneasured and | aid
off to her, as prescribed in this section, is that of an estate of
i nheritance in fee sinple. In adneasuring and | aying off the sane, the
commi ssi oners nust consider quantity and quality relatively, according
to the value of the plaintiff's right of dower in the vacant or
uni nproved | ots, out of which the adneasurenent is to be nmade; which
nmust be ascertained, in proportion to the value of those lots, as
prescribed in sections 1075, 1076, 1077 and 1078, for fixing a gross sum
to be paid to her out of the proceeds of a sale.



8§ 1075. Liens to be ascertained. Before an interlocutory judgnment is
rendered for the sale of the property, the court nust direct a reference
to ascertain whether any person not a party, has a lien upon the
property, or any part thereof. But the court nay direct or dispense
with such reference, inits discretion, where a party produces a search
certified by the clerk, or by the clerk and register as the case
requires, of the county where the property is situated and it appears
therefrom and by the affidavits, if any, produced therewith, that there
is no such outstanding lien. Except as otherw se expressly prescribed
in this article, the proceedi ngs upon and subsequent to the reference
nmust be the same as prescribed by |aw where a reference is nade in an
action for partition to ascertain whether there is a creditor not a
party who has a lien on the share or interest of a party.

8§ 1076. Satisfaction or protection of lien. Were the interlocutory
judgnment directs a sale, if the right of dower of the plaintiff is
inferior to any other |ien upon the property, the judgnment may, in the
di scretion of the court, direct that the property be sold either subject
to the lien, or discharged fromthe lien; and, in the latter case, that
the officer nmaking the sale pay the anount of the lien out of the
proceeds of the sale.

§ 1077. Paynent of taxes, assessnents and water rates out of proceeds.
Where a judgnent, rendered in an action for dower directs a sale of the
real property, the officer making the sale must, out of the proceeds,
unl ess the judgnment otherw se directs, pay all taxes, assessnents, and
water rates which are |iens upon the property sold and redeemthe
property sold fromany sales for unpaid taxes, assessnents, or water
rates whi ch have not apparently becone absolute. The suns necessary to
make those paynents and redenpti ons are deened expenses of the sale.

8§ 1078. Report of sale. Inmediately after conpleting the sale and
executing the proper conveyance to the purchaser, the officer nmaking the
sale nmust nake and file with the clerk a report thereof, show ng the



nane of the purchaser and the purchase-price paid by him or, if the
property was sold in parcels, the nane of each purchaser and the price
and a description of the parcel sold to him the suns which the officer
has paid out of the proceeds of the sale, pursuant to the interlocutory
judgnment, the purpose for which each paynent was nade, the anount and
items of his fees and expenses, and the net anount of the proceeds,
after deducting the paynents.

§ 1079. Final judgnent upon confirm ng sale. Upon confirm ng the sale,
the court nust ascertain, by a reference or otherwi se, the rights and
interests of each of the parties in and to the proceeds of the sale, and
al so what gross sum of noney is equal to the value of the plaintiff's
dower in the net proceeds of the sale, calculated upon the principles
applicable to |ife annuities. The court mnust thereupon render final
judgment confirmng the sale and directing that the gross sum so
ascertained be paid to the plaintiff, in full satisfaction of her right
of dower and that the remai nder of the proceeds of the sale be
di stributed anong the persons entitled thereto.

§ 1081. Certain provisions made applicable. The provisions of |aw
relating to a sale in partition and to the distribution, investnment, and
care of the proceeds, apply, as far as they are applicable, to a sale
made as prescribed in this article and to the distribution of the
proceeds of a sale, as prescribed in section 1079.

8§ 1091. Action to recover property by revisioner or remainderman,
after determ nation of particular estate. Wiere a tenant for life, or
for a termof years, suffers a judgnent to be taken against him by
consent or by default, in an action for dower, the heir or person owning
the reversion or renminder, nay, after the determ nation of the
particul ar estate, maintain an action to recover the property.

8§ 1093. Collusive recovery not to prejudice infant. Wiere a w dow, not



having a right to dower, recovers dower against an infant, by the
default or collusion of his guardian, the infant shall not be prejudiced
t hereby; but when he cones of full age, he may bring an action of

ej ect ment against the widow, to recover the property so wongfully

awar ded for dower, with damages fromthe ti ne when she entered into
possessi on, although that is nore than six years before the comencenent
of the action.

ARTI CLE 11
PROCEEDI NG TO DI SCOVER THE DEATH OF A TENANT FOR LI FE

Section 1101. Petition for production of tenant for life.

1102. Contents of petition.

1103. Service of petition and noti ce.

1104. Proceedi ngs upon presentation of petition.

1105. Service of order; powers of court or referee.

1106. Habeas cor pus.

1107. Report of referee.

1111. Dismssal of petition when order conplied wth.

1112. When |ife tenant deened dead and petitioner let into

possessi on.
1121. Commi ssion to be issued if life tenant is wi thout the
state.

1122. General provisions respecting the conm ssion.

1123. Petitioner to give notice of its execution.

1124. Execution thereof.

1125. Proceedi ngs on return of conm ssion.

1131. Costs.

1141. Property; when restored.

1142. Remedy of person evicted for rents and profits.

1143. Order not conclusive in ejectnent.

8§ 1101. Petition for production of tenant for life. A person entitled
to claimreal property after the death of another who has a prior estate
therein may, not oftener than once in each cal endar year, apply by
petition to the suprene court, at a special termthereof, held within



the judicial district wherein the property or a part thereof is
situated, for an order directing the production of the tenant for life,
as prescribed in this article, by a person, named in the petition,

agai nst whom an action of ejectnent to recover the real property can be
mai ntained, if the tenant for life is dead or, where there is no such
person, by the guardi an, husband, trustee, or other person, who has, or
is entitled to, the custody of the person of the tenant for life, or the
care of his estate.

§ 1102. Contents of petition. The petition nust be in witing and
verified by the affidavit of the petitioner, to the effect that the
matters of fact therein set forth are true. It nust contain:

a. A description of the real property and a statenent of the
petitioner's interest therein and of such other facts as show that the
case is within the provisions of section 1101;

b. An avernent that the petitioner believes that the person upon whose
life the prior estate depends is dead, together with a statenent of the
grounds upon which the petitioner's belief is founded.

8§ 1103. Service of petition and notice. A copy of the petition,
including the affidavit, together with notice of the tine and pl ace at
which the petition will be presented, nust be personally served, at
| east fourteen days before its presentati on, upon the person required,
by the prayer thereof, to produce the tenant for life.

8§ 1104. Proceedi ngs upon presentation of petition. Upon the
presentation of the petition and affidavit, with due proof, by
affidavit, of service of a copy thereof, and of the notice, if
sufficient cause to the contrary is not shown by the adverse party, the
court nust either issue a comm ssion, as prescribed in the foll ow ng
sections of this article or make an order, directing the adverse party,
at a time and place therein specified, before the court, or a referee



t herei n designated, to produce the person upon whose life the prior
estate depends, or, in default thereof, to prove that he is |iving.

8 1105. Service of order; powers of court or referee. Where an order
requiring the production of the tenant for life, or proof that he is
living, is nade as prescribed in section 1104, a certified copy thereof
nmust be served, at |east fourteen days before the time therein
speci fied, upon the person required to make the production or proof, or
upon his attorney. Upon presentation of proof of service, by affidavit,
the court or the referee nmust, at the tinme and place specified in the
order, or at the tinme and place to which the hearing nmay be adjourned,
hear the allegations and proofs of the parties, respecting the identity
of any person produced, with the person whose death is in question or,
if the latter person is not produced, respecting the reasons for the
failure to produce him and whether he is living. Were a referee is
appoi nted, he has the sanme powers, and is entitled to the sane
conpensation, as a referee appointed for the trial of an issue in a
civil action in a court of record.

8§ 1106. Habeas corpus. If it appears, by affidavit, to the
satisfaction of the court, that the person required to be produced is
i mprisoned within the state, for any cause, except upon a sentence for a
felony, or is kept or detained, within the state, by any person, the
court may, either before or after naking the order for production, issue
a wit of habeas corpus to bring himbefore it, or before the referee,
as the case requires. The wit mnmust be served and executed, and
di sobedi ence thereto nay be puni shed, as where a wit of habeas corpus
is issued, to inquire into the cause of the detention of a prisoner.

8§ 1107. Report of referee. The referee nust deliver his report to the
petitioner, or file it with the clerk, within ten days after the case is
cl osed. He nmust state therein whether any person was or was not produced
bef ore himas being the person whose death is in question. He nust
append thereto, in the formof depositions, the proofs, if any,



respecting the identity of any person so produced with the person whose
death is in question or if no one is so produced, upon the question
whether the latter person is living. He nust also state in his report
hi s concl usi ons upon the questions controverted before him

§ 1111. Dism ssal of petition when order conplied with. If it appears
to the satisfaction of the court, upon the referee's report and the
proofs thereto appended or, where a referee is not appointed, upon the
al l egations and proofs of the parties before the court, that the party
required to produce the tenant for life, or to prove his existence, has
fully conplied with the order, the court nust nmake an order disn ssing
the petition and requiring the petitioner to pay the costs of the
proceedi ngs.

§ 1112. When life tenant deenmed dead and petitioner let into
possession. If it appears fromthe referee's report, or upon the
heari ng before the court, that the person upon whose |ife the prior
estate depends was not produced and if the party required to produce
him or to prove his existence has not proved to the satisfaction of the
court that he is living, a final order nust be nade, declaring that he
is presuned to be dead, for the purpose of the proceedi ngs, and
directing that the petitioner be forthwith | et into possession of the
real property, as if that person was actual ly dead.

8§ 1121. Commi ssion to be issued if life tenant is without the state.
If before or at the tine of the presentation of the referee's report to
the court, or, where a referee is not appointed, at any tinme before the
final order is made, the party upon whomthe petition and notice are
served presents to the court presunptive proof, by affidavit, that the
per son whose death was in question is, or lately was, at a place certain
wi thout the state, the court nust make an order requiring the petitioner
to take out a commi ssion, directed to one or nore persons residing at or
near that place, either designated in the order or to be appoi nted upon
a subsequent application for the comm ssion, for the purpose of



obtaining a view of the person whose death is in question and of taking
such testinony respecting his identity as the parties produce. The order
nmust al so direct that the proceedi ngs upon the petition be stayed until
the return of the comm ssion and that the petition be dismssed, with
costs, unless the petitioner takes out the conmi ssion within a tine
specified in the order, and diligently procures it to be executed and
returned at his own expense.

§ 1122. Ceneral provisions respecting the conmission. It is not
necessary, unless the court specially so directs, that the witnesses to
be exam ned should be naned in the conm ssion, or that interrogatories
shoul d be annexed thereto. The conmmi ssion nust be executed and returned,
and the deposition taken nust be filed and used, as prescribed by |aw
for depositions taken without the state for use within the state, except
as otherw se specially prescribed in this article.

§ 1123. Petitioner to give notice of its execution. The petitioner
nmust give to the adverse party, or his attorney, witten notice of the
time when, and the place where, the comm ssioner or conm ssioners wll
attend, for the purpose of executing the conm ssion, as foll ows:

a. If the place, where the comm ssion is to be executed, is within the
United States, or the dom nion of Canada, he nust give at |east two
nont hs' noti ce;

b. If it is within any of the West India islande, he nust give at
| east three nonths' notice;

c. In every other case, he nust give at |east four nonths' notice.
Notice may be given, as required by this section, by serving it as

prescribed by law for the service of a paper upon an attorney in a civil
action in the suprene court.



§ 1124. Execution thereof. The comm ssioner or comr SSioners possess
t he sane powers, and nust proceed in the sane manner, as a referee,
appoi nted by an order requiring the production of the tenant for life,
or proof of his existence; except that they cannot proceed unless a
person is produced before them as being the person whose death is in
gquestion. The return to the comm ssion nust expressly state whether any
person was or was not so produced. The testinony respecting the identity
of a person so produced nust be taken, unless otherw se specially
directed by the court, as prescribed by law, for taking the deposition
of a witness upon oral interrogatories except that it is not necessary
to give any other notice of the tine and place of exam nation than that
prescribed in section 1123.

8§ 1125. Proceedings on return of comm ssion. Upon the return of the
commi ssion, the proceedings are the sane as upon the report of a
referee, as prescribed in sections 1111 and 1112; but the court nmay, in
its discretion, receive additional proofs fromeither party.

8§ 1131. Costs. Where costs of a special proceeding taken as prescribed
inthis article are awarded, they nust be fixed by the court at a gross
sum not exceeding fifty dollars, in addition to disbursenents. Were
provision is not specially made in this article for the award of costs,
they may be denied, or awarded to or against either party, as justice
requires.

§ 1141. Property; when restored. The possession of real property,
whi ch has been awarded to the petitioner as prescribed in this article,
upon the presunption of the death of the person upon whose life the
prior estate depends, nust be restored, by the order of the court, to
the person evicted, or to his heirs or |egal representatives, upon the
petition of the latter and proof, to the satisfaction of the court, that
t he person presunmed to be dead is living. The proceedi ngs upon such an
application are the same as prescribed in this article upon the
application of the person to whom possession i s awarded.



8§ 1142. Remedy of person evicted for rents and profits. A person
evicted as prescribed in this article may, if the presunption upon which
he is evicted is erroneous, nmaintain an action agai nst the person who
has occupi ed the property, or his executor or administrator, to recover
the rents and profits of the property, during the occupation, while the
person upon whose life the prior estate depends is or was |iving.

8§ 1143. Order not conclusive in ejectnent. A final order made as
prescribed in this article, awarding to the petitioner the possession of
real property is presunptive evidence only, in an action of ejectnent
brought agai nst himby the person evicted, or in an action brought as
prescribed in section 1142, of the Iife or death of the person, upon
whose |ife the prior estate depends.

ARTI CLE 12
OTHER ACTI ONS AND PROCEEDI NGS BETWEEN CO OANNERS OR OWNERS OF
SUCCESSI VE | NTERESTS
Section 1201. Action by joint tenant or tenant in common; nay naintain
action agai nst co-tenant.

1211. Action by joint tenant, tenant in conmon or tenant by the
entirety for extinguishnent of mssing co-tenant's
estate upon deposit of its val ue.

1221. Action to sell preenptive rights against the city of New
Yor k.

§ 1201. Action by joint tenant or tenant in comon; may nmaintain
action against co-tenant. A joint tenant or a tenant in common of real
property, or his executor or adm nistrator, nay nmaintain an action to
recover his just proportion against his co-tenant who has received nore
than his own just proportion, or against his executor or adm nistrator.



§ 1211. Action by joint tenant, tenant in conmon or tenant by the
entirety for extinguishnent of mssing co-tenant's estate upon deposit
of its value. 1. Were real property is held by two or nore persons in
their owmn right as tenants in conmon, joint tenants or tenants by the
entirety and one of such tenants is m ssing under circunmstances which
afford reasonabl e ground to believe that he is dead, the other tenants
or tenant nmay nmintain an action in the suprene court to obtain a
determ nation of the value of the estate of the m ssing co-tenant and a
j udgment extingui shing the estate of the m ssing co-tenant upon paynent
into court for his credit of the anount so determned to be the val ue of
his estate.

Per sons known or unknown who are or may be the devi sees or
distributees of a mssing co-tenant nay be joined as defendants in such
action.

2. (a) Service upon the mssing co-tenant shall be nade in the manner
provi ded for service in an action in which the conplaint demands
judgnment that the person to be served be excluded froma vested or
contingent interest in specific real property in this state. In
addition, the court, at any stage of such action, may direct that notice
of the action be published at or near the place where the co-tenant,
when | ast heard from was known or believed to be.

(b) The court may, in its discretion, appoint a guardian ad litemto
represent the interests of the m ssing co-tenant, or of persons who are
or may be his devisees or distributees.

3. Afinding of reasonable ground to believe that the m ssing
co-tenant is dead may be nmde, for purposes of this section, either (a)
upon proof that the co-tenant has been absent from his usual place of
abode for seven successsive years |ast past, and that a diligent search
has been nade to di scover evidence that he is living and that no such
evi dence has been found, or (b) upon proof of other circunstances from
whi ch the probability that the m ssing co-tenant is dead nay reasonably
be inferred, although the period of his absence is |ess than seven
years, provided that such period is not |ess than one year.



4. Relief extinguishing the estate of the m ssing person shall be
deened equitable and shall be granted in the discretion of the court.
However, no such relief shall be granted if the court shall find as a
fact that the m ssing person is dead. In such event, the judgnent
di sm ssing the conplaint shall state such determ nation, but shall not
be deenmed an adjudi cation of death of the m ssing person for any purpose
ot her than the dism ssal of the conplaint and shall not be controlling
in any other action or proceedi ng, whether or not between the sane
parties, in which the fact of death of the m ssing person is in issue.

5. The finding of reasonable ground to believe that the m ssing person
is dead shall be made, and the value of the property and of the estate
of the m ssing co-tenant shall be determ ned, by the court without a
jury or by a referee.

6. The value of the estates of tenants by the entirety shall be deened
equal . The proportionate shares of joint tenants and tenants in comon
shall be determined in |ike manner as in an action for partition.

7. Costs of the action, and fees and di sbursenents of a guardian ad
litem appointed to represent the interests of the m ssing co-tenant or
hi s devi sees or distributees shall be assessed against the parties in
such proportions as the court shall direct and the part thereof assessed
agai nst the m ssing person shall be charged agai nst the value of the
estate of the m ssing person.

8. A judgnent extinguishing the estate of the m ssing co-tenant shal
be concl usi ve even though the m ssing person was in fact alive, or was
in fact dead, at the date of the entry thereof, and shall be concl usive
agai nst (a) any person claimng under the mssing person by title
accrui ng or conveyance recorded after the filing of the judgnent-roll,
or of the notice of pendency of the action, and (b) any person clai n ng
under the mi ssing co-tenant who is nade a party to the action. The
judgnment shall also have like effect as a conveyance nade by the m ssing
co-tenant or by the m ssing co-tenant and the other co-tenant or
co-tenants, conveying the prem ses to the co-tenant or co-tenants in
accordance with their interests resulting fromthe judgnment. The court



may direct that an instrunment of conveyance in conformty with the
j udgnment be executed and delivered by the sheriff in the name of the
co-tenant.

§ 1221. Action to sell preenptive rights against the city of New York.
1. In all cases where several persons are the owners, or claimto be the
owners of any real estate or chattels real lying within the bounds of
the city of New York, having different estates, or estates in common
therein, in possession, renmainder, or reversion, and which such persons
shall, by virtue of such ownership, or claimto such ownership, be
entitled, or claimto be entitled, by law to a preenptive right to have,
take, or demand the grant or |ease of any other |and, or easenent in
| and, from such city, the suprene court shall have power, and such court
is hereby vested with full power and authority, on the application of
ei ther of such owners, or of such city, to decree an absolute sale and
conveyance of such right of preenption, and to nake such disposition of
the net noneys arising fromsuch sale, after the paynent of the costs
and expenses of the proceedings, as shall be just and proper, according
to the rights and interests of such several owners.

2. \Whenever any owner shall reside in the city of New York, notice of
such intended application shall be served personally on such owner, or
by | eaving the sanme at his dwelling-house with sone person of suitable
age and discretion at |east twenty days before such application is nade;
and in all cases where such owner shall reside out of such city and
within any of the United States, and such place of residence be known to
t he applicant, such notice shall be served by mail, addressed to such
owner at his place of residence, at |east three nonths before such
application is made. Proof of such service by affidavit shall be nade to
the court before any order of sale shall be made. Any of the parties to
such suit may becone the purchaser on such sale.

3. In all cases where any owner shall be an infant, a guardi an shal
be appointed for such infant, who shall give the |like security, and
possess the |ike powers, and discharge the like duties as in cases for
the partition of | ands.



4. Such sale shall be made and conducted on |ike notice by the Iike
officer, and in the sane manner and form as sales of real estate on the
forecl osure of a nortgage by virtue of a decree or order of such court,
and a deed of conveyance for such right of preenption shall in |ike
manner be executed and delivered to the purchaser, which deed shall vest
in the purchaser absolutely all the claim right, title, and interest of
t he owner of such right of preenption, and every of them of, in or to
such right of preenption thus sold and conveyed; provided always, in
every case the applicant shall give six weeks' previous notice of such
i ntended application if the owners entitled by law to such preenption
right are residents, and six nonths' previous notice of such intended
application if the owers entitled by law to such preenption right are
non-resi dents of the state, by publication for three nonths
successively, twice in each week, in two of the daily papers published
in such city prior to such application to the court for an order of
sal e; and provided also, that the court shall be satisfied that such
order of sale shall not interfere with or inpair the obligation
contained in any | ease or contract made by such city to or with any
person or persons what soever.

5. Wienever a right of dower, whether inchoate or consumate, a
tenancy by curtesy, or any other estate for life or for years shall have
existed in the preenptive rights so sold and conveyed, the owner of such
particular estate in the rights sold is entitled to receive fromthe
noneys arising fromsuch sale either a sumin gross or the earnings of a
suminvested for his benefit. The determ nation as to whether a sumin
gross or the earnings of a suminvested shall be awarded to the owner of
such particular estate shall be governed by the provisions of section
968 with respect to the proceeds of a sale in partition.

ARTI CLE 13
ACTI ON TO FORECLOSE A MORTGAGE
Section 1301. Separate action for nortgage debt.
1302. Forecl osure of certain residential nortgages.

1302-a. Defense of lack of standing; not waived.



1303. For ecl osures; required notices.

1304. Required prior notices.

1305. Notice to tenants.

1306. Filing with superintendent.

1307. Duty to maintain forecl osed property.

1308. | nspecting, securing and maintaining vacant and
abandoned residential real property.

1309. Expedited application for judgnment of foreclosure and
sale for vacant and abandoned property.

1310. Vacant and abandoned property; statew de vacant and

abandoned property electronic registry.
1311. Necessary defendants.

1312. Represent ati ve def endants.

1313. Per m ssi bl e def endant s.

1315. Action by owner of junior participating interest.

1320. Speci al sumons requirenent in private residence cases.

1321. Def aul t or admi ssi on.

1325. Recei ver.

1331. Noti ce of pendency.

1341. Paynment into court of anmount due.

1351. Judgnent of sale.

1352. Judgnent foreclosing right of redenption.
1353. Conveyance.

1354. Di stribution of proceeds of sale.

1355. Report of sale; confirnmation.

1361. Application for surplus; reference.

1362. Payment of surplus out of court.

1371. Def i ci ency judgnent.

1391. Proceedi ng for share of unknown heirs.

1392. For ecl osure actions invol ving abandoned properties.

1393. Mortgages in default.

§ 1301. Separate action for nortgage debt. 1. \Were final judgnment for
the plaintiff has been rendered in an action to recover any part of the
nort gage debt, an action shall not be conmenced or naintained to
forecl ose the nortgage, unless an execution agai nst the property of the



def endant has been issued upon the judgnment to the sheriff of the county
where he resides, if he resides within the state, or if he resides

Wi thout the state, to the sheriff of the county where the judgnent-rol
is filed; and has been returned wholly or partly unsati sfi ed.

2. The conplaint shall state whether any other action has been brought
to recover any part of the nortgage debt, and, if so, whether any part
has been col | ect ed.

3. Wile the action is pending or after final judgnent for the
plaintiff therein, no other action shall be commenced or nmaintained to
recover any part of the nortgage debt, including an action to foreclose
the nortgage, wi thout |eave of the court in which the forner action was
brought. The procurenent of such | eave shall be a condition precedent to
t he conmencenent of such other action and the failure to procure such
| eave shall be a defense to such other action. For purposes of this
subdi vision, in the event such other action is commenced without |eave
of the court, the forner action shall be deemed discontinued upon the
commencenent of the other action, unless prior to the entry of a final
judgnment in such other action, a defendant raises the failure to conply
with this condition precedent therein, or seeks dismssal thereof based
upon a ground set forth in paragraph four of subdivision (a) of rule
thirty-two hundred el even of the civil practice law and rules. This
subdi vi sion shall not be treated as a stay or statutory prohibition for
pur poses of calculating the time within which an action shall be
commenced and the clai minterposed pursuant to sections two hundred four
and two hundred thirteen of the civil practice | aw and rul es.

4. If an action to foreclose a nortgage or recover any part of the
nort gage debt is adjudicated to be barred by the applicable statute of
limtations, any other action seeking to forecl ose the nortgage or
recover any part of the same nortgage debt shall also be barred by the
statute of limtations.

8§ 1302. Foreclosure of certain residential nortgages. 1. Any conpl ai nt
served in a proceeding initiated on a residential nortgage covering a



one to four famly dwelling pursuant to this article nmust contain an
affirmati ve allegation that at the tinme the proceeding is conmenced, the
plaintiff:

(a) is the owner and hol der of the subject nortgage and note, or has
been del egated the authority to institute a nortgage foreclosure action
by the owner and hol der of the subject nortgage and note; and

(b) has conplied with all of the provisions of section five hundred
ni nety-five-a of the banking | aw and any rul es and regul ati ons
promul gat ed thereunder, and section six-lI or six-mof the banking | aw,
for | oans governed by section six-I or six-mof the banking |aw, and
section thirteen hundred four of this article for all residential
nort gage | oans covering a one to four famly dwelling.

2. It shall be a defense to an action to foreclose a nortgage that the
terms of the hone | oan or the actions of the | ender violate any
provi sion of section six-l1 or six-mof the banking | aw or section
thirteen hundred four of this article, for |oans governed by these
provi si ons.

8§ 1302-a. Defense of lack of standing; not waived. Notw thstanding the
provi si ons of subdivision (e) of rule thirty-two hundred el even of the
civil practice law and rul es, any objection or defense based on the
plaintiff's lack of standing in a foreclosure proceeding related to a
hone | oan, as defined in paragraph (a) of subdivision six of section
thirteen hundred four of this article, shall not be waived if a
defendant fails to raise the objection or defense in a responsive
pl eadi ng or pre-answer notion to dism ss. A defendant may not raise an
obj ection or defense of lack of standing followi ng a forecl osure sale,
however, unless the judgnent of foreclosure and sale was issued upon
defendant's defaul t.

8 1303. Foreclosures; required notices. 1. The foreclosing party in a
nort gage foreclosure action, involving residential real property shal
provi de notice to:

(a) any nortgagor if the action relates to an owner-occupi ed



one-to-four famly dwelling; and
(b) any tenant of a dwelling unit in accordance with the provisions of
this section.

2. The notice to any nortgagor required by paragraph (a) of
subdi vi sion one of this section shall be delivered with the sunmons and
conplaint. Such notice shall be in bold, fourteen-point type and shal
be printed on colored paper that is other than the color of the sunmons
and conplaint, and the title of the notice shall be in bold,
twenty-point type. The notice shall be on its own page.

3. The notice to any nortgagor required by paragraph (a) of
subdi vi sion one of this section shall appear as foll ows:
Hel p for Honeowners in Forecl osure

New York State Law requires that we send you this notice about the
forecl osure process. Please read it carefully.
Summons and Conpl ai nt

You are in danger of |osing your honme. If you fail to respond to the
sumons and conplaint in this foreclosure action, you may | ose your
hone. Pl ease read the summons and conpl aint carefully. You should
i mmedi ately contact an attorney or your local legal aid office to obtain
advi ce on how to protect yourself.
Sources of Information and Assi stance

The State encourages you to becone infornmed about your options in
foreclosure. In addition to seeking assistance froman attorney or | egal
aid office, there are governnent agencies and non-profit organizations
that you may contact for information about possible options, including
trying to work with your | ender during this process.

To |l ocate an entity near you, you nay call the toll-free helpline
mai nt ai ned by the New York State Departnent of Financial Services at

(enter nunber) or visit the Departnent's website at (enter web address).

Ri ghts and Obligations



YOU ARE NOT REQUI RED TO LEAVE YOUR HOVE AT THIS TIME. You have the right
to stay in your honme during the foreclosure process. You are not
required to | eave your home unless and until your property is sold at
auction pursuant to a judgnment of foreclosure and sale.

Regar dl ess of whether you choose to remain in your hone, YOU ARE

REQUI RED TO TAKE CARE OF YOUR PROPERTY and pay property taxes in
accordance with state and | ocal |aw.

Forecl osure rescue scamns

Be careful of people who approach you with offers to "save" your hone.
There are individuals who watch for notices of foreclosure actions in
order to unfairly profit froma honeowner's distress. You should be
extrenely careful about any such prom ses and any suggestions that you
pay thema fee or sign over your deed. State |aw requires anyone
of fering such services for profit to enter into a contract which fully
describes the services they will performand fees they will charge, and
whi ch prohibits them fromtaking any noney fromyou until they have
conpleted all such prom sed services.

3-a. No later than sixty days after the effective date of this
subdi vi si on, the departnent of financial services shall publish a

Consuner Bill O Rights, in consultation with all stakehol ders, which
shall detail the rights and responsibilities of the plaintiff and
defendant in a forecl osure proceeding. Such Bill of Rights shall be

updat ed on an annual basis and as appropri ate.

4. The notice to any tenant required by paragraph (b) of subdivision
one of this section shall be delivered within ten days of the service of
t he sunmons and conplaint. Such notice shall be in bold, fourteen-point
type, and the paragraph of the notice beginning with the words "ALL
RENT- STABI LI ZED' and ending with the words "FULL HEARI NG I N COURT" shal
be printed entirely in capital letters and underlined. The foreclosing
party shall provide its nane, address and tel ephone nunber on the
notice. The notice shall be printed on col ored paper that is other than
the color of the sunmmons and conplaint, and the title of the notice
shall be in bold, twenty-point type. The notice shall be on its own
page. For buildings with fewer than five dwelling units, the notice



shall be delivered to the tenant, by certified mail, return receipt
requested, and by first-class nmail to the tenant's address at the
property if the identity of the tenant is known to the plaintiff, and by
first-class mail delivered to "occupant” if the identity of the tenant
is not known to the plaintiff. For buildings with five or nore dwelling
units, a legible copy of the notice shall be posted on the outside of
each entrance and exit of the building.

5. The notice required by paragraph (b) of subdivision one of this
section shall appear as follows:
Notice to Tenants of Buildings in Foreclosure

New York State Law requires that we provide you this notice about the
forecl osure process. Please read it carefully.

W, (nane of foreclosing party), are the foreclosing party and are
| ocated at (foreclosing party's address). W can be reached at
(foreclosing party's tel ephone nunber).

The dwel | ing where your apartnent is located is the subject of a
forecl osure proceeding. If you have a | ease, are not the owner of the
residence, and the | ease requires paynent of rent that at the tine it
was entered into was not substantially | ess than the fair market rent
for the property, you may be entitled to remain in occupancy for the
remai nder of your lease term |If you do not have a | ease, you will be
entitled to remain in your home until ninety days after any person or
entity who acquires title to the property provides you with a notice as
required by section 1305 of the Real Property Actions and Proceedi ngs
Law. The notice shall provide information regarding the nane and address
of the new owner and your rights to remain in your home. These rights
are in addition to any others you nay have if you are a subsidized
tenant under federal, state or local law or if you are a tenant subject
to rent control, rent stabilization or a federal statutory schene.

ALL RENT- STABI LI ZED TENANTS AND RENT- CONTROLLED TENANTS ARE PROTECTED
UNDER THE RENT REGULATI ONS W TH RESPECT TO EVI CTI ON AND LEASE RENEWALS.
THESE RI GHTS ARE UNAFFECTED BY A BUI LDI NG ENTERI NG FORECLOSURE STATUS



THE TENANTS | N RENT- STABI LI ZED AND RENT- CONTROLLED BUI LDI NGS CONTI NUE TO
BE AFFORDED THE SAME LEVEL OF PROTECTI ON EVEN THOUGH THE BUI LDING I S THE
SUBJECT OF FORECLOSURE. EVI CTI ONS CAN ONLY OCCUR I N NEW YORK STATE
PURSUANT TO A COURT ORDER AND AFTER A FULL HEARI NG | N COURT

If you need further information, please call the New York State
Depart ment of Financial Services' toll-free helpline at (enter nunber)
or visit the Departnent's website at (enter web address).

6. The departnent of financial services shall prescribe the tel ephone
nunber and web address to be included in either notice.

7. The departnment of financial services shall post on its website or
ot herwi se nake readily avail able the nane and contact information of
gover nment agencies or non-profit organizations that nmay be contacted by
nortgagors for information about the foreclosure process, including
maintaining a toll-free helpline to dissemnate the information required
by this section.

8§ 1304. Required prior notices. 1. Notw thstandi ng any other provision
of law, with regard to a hone |oan, at |east ninety days before a
| ender, an assignee or a nortgage |oan servicer commences |egal action
agai nst the borrower, or borrowers at the property address and any ot her
address of record, including nortgage foreclosure, such | ender, assignee
or nortgage | oan servicer shall give notice to the borrower in at |east

fourteen-point type which shall include the foll ow ng:
"YOU MAY BE AT RI SK OF FORECLOSURE. PLEASE READ THE FOLLOW NG NOTI CE
CAREFULLY"
"As of __, your hone loan is ___ days and ___ dollars in default.

Under New York State Law, we are required to send you this notice to
informyou that you are at risk of |osing your hone.

Attached to this notice is a list of governnent approved housing
counsel i ng agencies in your area which provide free counseling. You can
also call the NYS Ofice of the Attorney General's Homeowner Protection
Program (HOPP) toll-free consunmer hotline to be connected to free



housi ng counseling services in your area at 1-855-HOVE-456
(1-855-466-3456), or visit their website at http://ww. aghonehel p. cont .
A statewide listing by county is also avail able at
http://ww. df s. ny. gov/ consuner/ nortg nys np counseling agencies. htm
Qualified free help is avail able; watch out for conpanies or people who
charge a fee for these services.

Housi ng counsel ors from New Yor k- based agencies |isted on the website
above are trained to hel p homeowners who are having probl ens maki ng
their nortgage paynents and can help you find the best option for your
situation. If you wish, you may al so contact us directly at
and ask to discuss possible options.

Wil e we cannot assure that a nutually agreeable resolution is
possi bl e, we encourage you to take i mrediate steps to try to achieve a
resolution. The |onger you wait, the fewer options you may have.

If you have not taken any actions to resolve this matter within 90
days fromthe date this notice was mail ed, we may conmmence | egal action
agai nst you (or sooner if you cease to live in the dwelling as your
primary residence.)

If you need further information, please call the New York State
Department of Financial Services' toll-free helpline at (show nunber) or
visit the Departnment's website at (show web address).

| MPORTANT: You have the right to remain in your hone until you receive
a court order telling you to | eave the property. If a foreclosure action
is filed against you in court, you still have the right to remain in the
hone until a court orders you to |eave. You legally remain the owner of
and are responsible for the property until the property is sold by you
or by order of the court at the conclusion of any foreclosure
proceedi ngs. This notice is not an eviction notice, and a forecl osure
action has not yet been comenced agai nst you.

1-a. Notw thstandi ng any other provision of law, with regard to a
reverse nortgage home | oan, at |east ninety days before a | ender, an



assignee or a nortgage | oan servicer comences | egal action against the
borrower or borrowers at the property address and any ot her addresses of
record, including reverse nortgage foreclosure, such | ender, assighee or
nort gage | oan servicer shall give notice to the borrower in at |east
fourteen-point type except for the headi ng which shall be in at |east
si xt een-poi nt type which shall include the follow ng:
"YOU COULD LOSE YOUR HOVE TO FORECLOSURE.

PLEASE READ THE FOLLOW NG NOTI CE CAREFULLY.
Dat e
Borrower's address
Loan Nunber:
Property Address:
Dear Borrower(s):
As of , We as your |ender or servicer claimthat your reverse
nortgage loan is __ days in default. Under New York State Law, we are
required to send you this notice to informyou that you may be at risk

of | osing your hone.
We, the | ender or servicer of your loan, are claimng that your reverse
nortgage loan is in default because you have not conplied with the
foll owi ng conditions of your |oan:
You are not occupyi ng your home as your principal residence
You did not submit the required annual certificate of occupancy
The naned borrower on the reverse nortgage has died
You did not pay property taxes

{Servicer nane} paid your property taxes for the follow ng

ti me periods:

{quarter/year}
You did not mai ntain honeowner's i nsurance

{Servi cer nane} purchased honeowner's insurance for you on the
foll owi ng date(s) and for the follow ng cost(s):

You did not pay water/sewer charges
{Servicer nane} paid water/sewer charges for you on the
foll owi ng date(s) and for the follow ng cost(s):

You did not nake required repairs to your hone

If the claimis based on your failure to pay property or water and sewer



charges or maintain homeowner's insurance, you can cure this default by
maki ng the paynment of $ for the advancenents we nade towards
t hese paynents on your behal f.

You have the right to dispute the clains |isted above by contacting us,
by calling or sending a letter to . This
may i nclude proof of paynents nmade for property taxes or water and sewer
charges or a current declaration page from your insurance conpany, or
any other proof to dispute the servicer's claim

If you are in default for failure to pay property charges (property

t axes, homeowner's insurance and/or water/sewer charges) you nmay qualify
for a grant, loan, or re-paynent plan to cure the default bal ance owed.
If you are in default due to the death of your spouse, you nay be
considered an eligible "Non-Borrow ng Spouse"” under a HUD program which
allows you to renmain in your home for the rest of your life.

If you are over the age of 80 and have a long termillness, you may al so
qualify for the "At-R sk Extension,"” which allows you to remain in your
hone for one additional year and requires an annual re-certification.
Attached to this notice is a list of governnent-approved housing
counsel i ng agencies and | egal services in your area which provide free
counseling. You can also call the NYS Ofice of the Attorney General's
Honeowner Protection Program (HOPP) toll-free consuner hotline to be
connected to free housing counseling services in your area at

1- 855- HOME- 456 (1- 855-466-3456), or visit their website at

http://ww. aghonehel p.com A statewide listing by county is al so
avai | abl e at

http://ww. df s. ny. gov/ consuner/ nortg nys np counseling agencies. htm

You may al so call your |ocal Departnent of Aging for a referral or cal
311 if you live in New York Gty.

Qualified free help is avail able; watch out for conpanies or people who
charge a fee for these services.

You may al so contact us directly at and ask to discuss al
possi bl e options to allow you to cure your default and prevent the
forecl osure of your honme. Wile we cannot ensure that a resolution is
possi bl e, we encourage you to take i mrediate steps to try to achieve a
resolution. The |onger you wait, the fewer options you nay have.

I f you have not taken any actions to resolve this nmatter within 90 days
fromthe date this notice was nailed, we nay commence | egal action




agai nst you (or sooner if you cease to live in the dwelling as your
primary residence).

If you need further information, please call the New York State
Department of Financial Services' toll-free helpline at 877-226-5697 or
visit the Department's website at http://ww. df s. ny. gov.

| MPORTANT: You have the right to remain in your hone until you receive a
court order telling you to | eave the property. If a foreclosure action
is filed against you in court, you still have the right to remain in the
hone until a court orders you to |eave. You legally remain the owner of
and are responsible for the property until the property is sold by you
or by order of the court at the conclusion of any foreclosure

proceedi ngs. This notice is not an eviction notice, and a forecl osure
action has not yet been comrenced agai nst you."

A |l ender, assignee or nortgage |oan servicer of a reverse nortgage
hone | oan which provides notice to the borrower as required by this
subdivision is not required to provide notice to such borrower with
regard to such | oan pursuant to subdivision one of this section.

2. The notices required by this section shall be sent by such | ender,
assi gnee (including purchasing investor) or nortgage | oan servicer to
the borrower, by registered or certified nail and also by first-class
mail to the |ast known address of the borrower, and to the residence
that is the subject of the nortgage. The notices required by this
section shall be sent by the | ender, assignee or nortgage | oan servicer
in a separate envel ope fromany other mailing or notice. Notice is
considered given as of the date it is nmailed. The notices required by
this section shall contain a current |list of at |east five housing
counsel i ng agenci es serving the county where the property is |ocated
fromthe nost recent listing available from departnent of financial
services. The list shall include the counseling agencies' |ast known
addresses and tel ephone nunbers. The departnent of financial services
shall make available on its websites a listing, by county, of such
agenci es. The | ender, assignee or nortgage | oan servicer shall use such
lists to neet the requirenents of this section

3. The ninety day period specified in the notices contained in



subdi vi si ons one and one-a of this section shall not apply, or shal
cease to apply, if the borrower has filed for bankruptcy protection
under federal law, or if the borrower no | onger occupies the residence
as the borrower's principal dwelling. Nothing herein shall relieve the

| ender, assignee or nortgage | oan servicer of the obligation to send
such notices, which notices shall be a condition precedent to commenci ng
a forecl osure proceedi ng.

4. The notices required by this section and the ninety day period
requi red by subdivi sions one and one-a of this section need only be
provi ded once in a twelve nonth period to the sanme borrower in
connection with the sanme | oan and sane del i nquency. Should a borrower
cure a delinquency but re-default in the sane twelve nonth period, the
| ender shall provide a new notice pursuant to this section.

5. For any borrower known to have |limted English proficiency, the
notices required by subdivisions one and one-a of this section shall be
in the borrower's native |anguage (or a | anguage in which the borrower
is proficient), provided that the |anguage is one of the six npbst conmon
non- Engl i sh | anguages spoken by individuals with limted English
proficiency in the state of New York, based on United States census
data. The departnent of financial services shall post the notices
requi red by subdivi sions one and one-a of this section on its website in
t he si x nbst conmon non-English | anguages spoken by individuals with
limted English proficiency in the state of New York, based on the
United States census data.

6. (a) (1) "Hone |oan" neans a | oan, including an open-end credit
pl an, in which:

(i) The borrower is a natural person;

(ii) The debt is incurred by the borrower primarily for personal,
famly, or househol d purposes;

(iii) The loan is secured by a nortgage or deed of trust on real
estate inproved by a one to four famly dwelling, or a condom niumunit,
in either case, used or occupied, or intended to be used or occupied
wholly or partly, as the honme or residence of one or nore persons and
which is or will be occupied by the borrower as the borrower's principal



dwel I'i ng; and

(iv) The property is located in this state.

(2) A hone loan shall include a |oan secured by a reverse nortgage
that nmeets the requirenents of clauses (i) through (iv) of subparagraph
one of this paragraph.

(b) "Lender" means a nortgage banker as defined in paragraph (f) of
subdi vi si on one of section five hundred ninety of the banking | aw or an
exenpt organi zation as defined in paragraph (e) of subdivision one of
section five hundred ninety of the banking | aw

7. The department of financial services shall prescribe the tel ephone
nunber and web address to be included in the notice.

8§ 1305. Notice to tenants. 1. Definitions. For the purposes of this
section, the following definitions shall apply:

(a) "Residential real property" shall nean real property located in
this state inproved by any building or structure that is or may be used,
in whole or in part, as the home or residence of one or nore persons,
and shall include any building or structure used for both residenti al
and comrerci al purposes.

(b) "Successor in interest"” shall nean any person or entity who or
which acquires title in a residential real property as a result of a
judgment of foreclosure and sale, or other disposition during the
pendency of the foreclosure proceeding, or at any time thereafter but
prior to the expiration of the tine period as provided for in
subdi vision two of this section.

(c) "Tenant" shall nmean any person who appears as a | essee on a | ease
of one or nore dwelling units of a residential real property that is
subordinate to the nortgage on such residential real property; or who at
such time is a party to an oral or inplied rental agreenment with the
nort gagor and obligated to pay rent to the nortgagor or such nortgagor's
representative, for the use or occupancy of one or nore dwelling units
of a residential real property.

2. Notwi thstandi ng any other provision of law, a tenant of a unit not
subject to rent control or rent stabilization shall have the right to



remai n in occupancy of the unit of the subject residential real property
where he or she resides on the date of service of the notice required by
subdi vision three of this section for the greater of: (a) a period of
ninety days fromthe date of the service of such notice; or (b) for the
remai nder of the lease termif the tenant occupied the prem ses at the
comencenent of the foreclosure action or received a notice pursuant to
section thirteen hundred three of this article; or (c) for the renainder
of the lease term provided that the | ease agreenent was entered into in
good faith pursuant to this section and federal law, up to a maxi num of
three years, for tenants who did not occupy the prem ses at the
commrencenent of the foreclosure action and therefore did not receive the
original notice of service required pursuant to section thirteen hundred
three of this article; provided that if a successor in interest who
acquires title to such residential real property intends to occupy a
single unit as his or her primary residence and the unit is not subject
to a federal or state statutory system of subsidy or other federal or
state statutory scheme, the successor may limt for one unit only, the
tenant's right of occupancy to ninety days. For a |ease to qualify under
t hi s subdivision, the tenant under such | ease may not be the owner of
the residential real property, and such |ease nust require the paynent
of rent for such unit that is not substantially less than the fair

mar ket rent for the unit, unless the unit is subject to federal or state
statutory system of subsidy or other federal or state statutory schene.
A tenant under paragraph (a), (b), or (c) of this subdivision shal
continue such tenancy subject to any limtations in this subdivision
under the sane ternms and conditions as were in effect at the tine of
entry of the judgnent of foreclosure and sale, or if no such judgnent
was entered, upon the ternms and conditions that were in effect at the
time of the transfer of ownership of such property. For purposes of this
section, "fair market rent"” shall nean rent for a unit of residential
real property of simlar size, |location and condition.

3. Notwi thstanding any other provision of law, and consistent with
subdi vision two of this section, a successor in interest of residential
real property shall provide witten notice to all tenants in the sane
manner as required by subdivision four of section thirteen hundred three
of this article: (a) that they are entitled to renmain in occupancy of



such property for the remai nder of the |lease term or a period of ninety
days fromthe date of mailing of such notice, whichever is greater, on
the sane terns and conditions as were in effect at the tinme of entry of
t he judgnent of foreclosure and sale, or if no such judgnent was
entered, upon the terns and conditions as were in effect at the tinme of
transfer of ownership of such property; and (b) of the nane and address
of the new owner. Any person or entity who or which becones a successor
in interest after the issuance of the ninety-day notice provided for in
this subdivision, shall notify all tenants of its nane and address and
shal | assune such interest subject to the right of the tenant to
mai nt ai n possession as provided in this subdivision.

4. Acceptance of rental paynments by any successor in interest on terns
provi ded in subdivision three of this section shall not affect the right
of the successor in interest to evict such tenant, as provided by |aw,
upon the expiration of the tine period as provided in subdivision two of
this section or earlier if the tenant does not pay rent pursuant to any
| ease or oral or inplied rental agreenent in effect at the tinme of
i ssuance of the judgnent of foreclosure, or if no such judgnent was
i ssued, upon the terns and conditions as were in effect at the tinme of
transfer of ownership of such property.

5. The rights conferred upon a tenant by subdivision two of this
section shall be in addition to any other rights of such tenant, under
l aw, including those rights conferred upon: (a) any tenant not named in
the foreclosure action; or (b) any tenant whose tenancy is subsidized by
the federal governnment, this state or any political subdivision of this
state; or (c) any tenant whose tenancy is subject to rent control, rent
stabilization, or federal statutory schenes.

§ 1306. Filing with superintendent. 1. Each | ender, assignee or
nortgage | oan servicer shall file with the superintendent of financial
services (superintendent) within three busi ness days of the nailing of
the notice required by subdivision one of section thirteen hundred four
of this article or subsection (f) of section 9-611 of the uniform
comerci al code the information required by subdivision two of this



section. Notw thstanding any other provision of the laws of this state,
this filing shall be nade electronically as provided for in subdivision
three of this section. Any conplaint served in a proceeding initiated
pursuant to this article shall contain, as a condition precedent to such
proceedi ng, an affirnmative allegation that at the tinme the proceeding is
commenced, the plaintiff has conplied with the provisions of this

secti on.

2. Each filing delivered to the superintendent shall be on such form
as the superintendent shall prescribe, and shall include at a m ni mum
t he nane, address, |ast known tel ephone nunber of the borrower, and the
anount cl ai med as due and owi ng on the nortgage, and such ot her
information as will enable the superintendent to ascertain the type of
| oan at issue. The superintendent may subsequently request such readily
avai l abl e informati on as nay be reasonably necessary to facilitate a
revi ew of whet her the borrower m ght benefit from counseling or other
forecl osure prevention services.

3. Wthin one hundred eighty days of the effective date of this
section, or such later tine as the superintendent may determ ne, the
superintendent shall develop with the assistance of the conm ssioner of
t he division of housing and conmunity renewal, an el ectronic database
that shall be capable of receiving all filings required by this section.

4. The information provided to the superintendent pursuant to this
section shall not be subject to article six of the public officers | aw
or paragraphs (a), (c) and (d) of subdivision one or subdivision six of
section ninety-four of the public officers law. Al such information
shall be used by the superintendent exclusively for the purposes of
nonitoring on a statew de basis the extent of foreclosure filings within
this state, to performan analysis of |oan types which were the subject
of a pre-foreclosure notice and directing as appropriate avail abl e
public and private foreclosure prevention and counseling services to
borrowers at risk of foreclosure. The superintendent may share
i nformati on contained in the database wi th housing counseling agencies
desi gnated by the division of housing and comunity renewal as well as
Wi th other state agencies with jurisdiction over housing, for the



pur pose of coordinating or securing help for borrowers at risk of
forecl osure.

5. The superintendent is hereby authorized to promul gate such rules
and regul ati ons as shall be necessary to inplenment the purposes of this
secti on.

§ 1307. Duty to maintain foreclosed property. 1. Aplaintiff who
commences a nortgage foreclosure action, including a | ender, an assignee
or a nortgage | oan servicer, seeking a judgnent of foreclosure and sale
pursuant to section thirteen hundred fifty-one of this article,

i nvolving residential real property, as defined in section thirteen
hundred five of this article, that is vacant, or becones vacant after
comencenent of the action or the issuance of such judgnment, or is
abandoned by the nortgagor but occupied by a tenant, as defined under
section thirteen hundred five of this article, shall maintain such
property until such tine as ownership has been transferred through the
closing of title in foreclosure, or other disposition, and the deed for
such property has been duly recorded; provided, however, that if a

muni cipality or governnental entity holds a nortgage subordinate to one
or nore nortgages on the residential real property, the nunicipality or
governnmental entity shall not be subject to the requirenments of this
secti on.

2. Such plaintiff shall have the right to peaceably enter upon such
property, or to cause others to peaceably enter upon the property for
the limted purpose of inspections, repairs and mai ntenance as required
by this section, or as otherw se ordered by court; provided, however,
that if the property is occupied by a tenant, at |east seven days notice
nmust be given to such tenant, unless energency repairs are required in
whi ch case reasonabl e notice shall be provided to the tenant.

(a) Aresidential property is deenmed vacant for the purposes of this
section if the residential property neets the definition of a "vacant
and abandoned residential property"” under section thirteen hundred nine
of this article or there is an order or finding by a court of conpetent
jurisdiction or by the nmunicipality in which the residential property is



| ocated that the property is vacant;

(b) A residential property is deenmed abandoned by the nortgagor if:
(i) All owners of the residential property have indicated in witing
that they have abandoned all rights of possession to the residenti al
property;

(ii) There is an order or finding by a court of conpetent jurisdiction
or by the nunicipality in which the residential property is |ocated,
either on the initiative of the court or municipality or in response to
a conplaint filed with the court or nunicipality by a tenant in | aw ul
occupancy, that the property was abandoned by the nortgagor; or

(iii) The plaintiff receives a conplaint froma tenant in | awf ul
occupancy of the residential property indicating that the owner of the
residential property has ceased mai ntaining the property and:

(1) The plaintiff posts a notice on the residential property that
woul d be reasonably visible to the owner of the property indicating that
the property is deened abandoned and the owner nust contact the
plaintiff at a nunber |isted on the notice if the owner still occupies
or clainms the right to occupy the property; and

(2) The plaintiff has received no conmunication within one week of
posting the notice of the owner's intention to occupy the property.

(c) Such plaintiff shall have the right to peaceably enter upon such
property, or to cause others to peaceably enter upon the property for
the limted purpose of inspections, repairs and mai ntenance as required
by this section, or as otherw se ordered by court; provided, however,
that if the property is occupied by a tenant, at |east seven days notice
nmust be given to such tenant, unless energency repairs are required in
whi ch case reasonabl e notice shall be provided to the tenant.

(d) Any plaintiff that enters a residential property w thout a good
faith basis for believing that the property is vacant or abandoned and
who does not conply with the requirenents of paragraph (b) of this
subdi vi sion shall be subject to a penalty of five hundred dollars that
may be sought by the owner of the residential property or any tenant in
| awf ul possessi on of such property. This penalty may be recovered by a
property owner or tenant in | awful occupancy of such property either
wi thin the foreclosure action pendi ng agai nst the subject residenti al
real property or in a separate action conmenced to collect the penalty.



3. The municipality in which such residential real property is
| ocated, any tenant lawfully in possession, and a board of nanagers of a
condom niumin which the prem ses are | ocated or a honmeowners
association if said prenm ses are subject to the rules and regul ati ons of
such an association, shall have the right to enforce the obligations
described in this section in any court of conpetent jurisdiction after
at | east seven days notice to the plaintiff in the foreclosure action
unl ess emergency repairs are required. Any entity acting pursuant to
t hi s subdivision shall have a cause of action in any court of conpetent
jurisdiction against the plaintiff in the foreclosure action to recover
costs incurred as a result of maintaining the property. The authority
provi ded by this subdivision shall be in addition to, and shall not be
deened to dimnish or reduce, any rights of the parties described in
this section under existing | aw agai nst the nortgagor of such property
for failure to maintain such property.

4. In the event the nortgagor of the property conmences a proceeding
i n bankruptcy court prior to the conpletion of the public auction
ordered in the judgnent of sale, the duties created by this section
shal | be suspended during the pendency of the bankruptcy proceedi ng or
until such tine as an order has been entered in that proceeding lifting
or renoving the automatic stay of the foreclosure sale.

5. For the purposes of this section "maintain" shall mean keeping the
subj ect property in a manner that is consistent with the standards set
forth in the New York property maintenance code chapter 3 sections 301
302 (excluding 302.2, 302.6 and 302.8), 304.1, 304.3, 304.7, 304.10,
304.12, 304.13, 304.15, 304.16, 307.1, and 308.1; provided, however,
that if the property is occupied by a tenant, then such property nust
al so be maintained in a safe and habitable condition.

6. Aplaintiff shall be relieved of its responsibilities to nmaintain
the residential real property that is the subject of a foreclosure
action for the period that a receiver of such property is serving.

7. Nothing contained in this section shall dimnish in any way the
obl i gations pursuant to any state or local |aw of the nortgagor of the



property or a receiver of rents and profits appointed in an action to
foreclose a nortgage to maintain the property prior to the closing of
title pursuant to a forecl osure sale.

8. This section shall not preenpt, reduce or limt any rights or
obligations inposed by any local laws with respect to property
mai nt enance and the locality's ability to enforce those | aws.

§ 1308. Inspecting, securing and maintaining vacant and abandoned
residential real property. Notw thstandi ng any other provision of lawto
the contrary, the follow ng subdivisions of this section shall only
apply to vacant and abandoned one to four famly residential real
property, and any duties and responsibilities so prescribed by this
section shall only apply to the first lien nortgage hol der. Vacant and
abandoned residential real property shall be defined pursuant to section
thirteen hundred nine of this article. For each cal endar year this
section shall not apply to state or federally chartered banks, savings
banks, savings and | oan associ ations, or credit unions which: (1)
originate, own, service and maintain their nortgages or a portion
thereof; and (2) have less than three-tenths of one percent of the total
| oans in the state which they either originate, own, service, or
mai ntain for the cal endar year ending Decenber thirty-first of the
cal endar year ending two years prior to the current cal endar year. For
any state or federally chartered banks, savings banks, savings and | oan
associ ations, or credit unions which originate, own, service and
mai ntai n between three-tenths of one percent and five-tenths of one
percent of the total loans in the state which they either originate,
own, service, or maintain for the cal endar year endi ng Decenber
thirty-first of the calendar year ending two years prior to the current
cal endar year, the application of this section shall be prospective
only.

1. Subject to bankruptcy filings, cease and desist orders, threats of
viol ence, or active loss mtigation efforts, within ninety days of a
borrower's delinquency, the servicer authorized to accept paynent of the
| oan shall conplete an exterior inspection of the subject property to



determ ne occupancy. Thereafter, throughout the delinquency of the | oan,
the servicer shall conduct an exterior inspection of the property every
twenty-five to thirty-five days, at different tines of the day.

2. If a borrower is delinquent and subject to property inspections
pursuant to subdivision one of this section, the servicer shall secure
and maintain the residential real property pursuant to subdivisions
three, four, five, six, and seven of this section where the servicer has
a reasonabl e basis to believe that the residential real property is
vacant and abandoned, as defined in section thirteen hundred nine of
this chapter, and is not otherwi se restricted from accessing the

property.

3. Wthin seven business days of determ ning that the property is
vacant and abandoned based on the criteria set forth in subdivision two
of this section, the servicer shall post a notice on an easily
accessi ble part of the property that would be reasonably visible to the
borrower, property owner or occupant, and nonitor the property for any
change in occupancy or contact with the borrower, property owner or
occupant, and nonitor to ensure that the notice remains posted so |ong
as the duty to maintain applies. The posted notice shall provide the
servicer's toll free nunmber or simlar contact information.

4. If the posted notice is not responded to or persists for seven
consecuti ve cal endar days without contact with the borrower, property
owner or occupant indicating that the property is not vacant or
abandoned, or if an energent property condition that could reasonably
damage, destroy or harmthe property arises, the servicer shall:

(a) in cases where the property contains two or nore points of ingress
or egress, replace no nore than one door |ock to provide subsequent
access to the property;

(b) secure, replace or board up broken doors and w ndows;

(c) secure any part of the property that may be deened an attractive
nui sance including, but not limted to, a water feature that could
create a drowning risk, refrigerator or freezer units, outbuildings,
wel I's or septic tanks;

(d) take reasonabl e neasures to ensure that pipes, ducts, conductors,



fans and bl owers do not discharge harnful gases, steam vapor, hot air,
grease, snoke, odors or other gaseous or particulate waste directly upon
abutting or adjacent public or private property or that of another

t enant ;

(e) where appropriate, winterize the applicable plunbing and heating
syst ens;

(f) provide basic utilities including, but not limted to, water,
el ectricity, natural gas, propane and sewer service, as appropriate and
when allowed by the local utility provider, that are needed for the
operation of a sunp punp or dehum difier, or when there are jointly
owned or shared utilities with adjoining properties or units, except for
turning off water service to prevent flooding or water | eaks in the
property, or when other utility service could reasonably create a hazard
to the property or an unauthorized occupant or person entering the
property;

(g) renove and renediate any significant health and safety issues,

i ncl udi ng out standi ng code vi ol ati ons;

(h) take reasonabl e neasures to prevent the growth of harnful nold;

(i) respond to governnent inquiries regarding property condition,
subject to restrictions regarding financial privacy;

(j) ensure that the notice required to be posted in subdivision three
of this section renmains posted on an easily accessible part of the
property that would be reasonably visible to the borrower, property
owner or occupant so long as the duty to maintain applies; and

(k) pay honmeowners' associ ation, condon ni um conmon charges as defi ned
in section three hundred thirty-nine-e of the real property |aw or
cooperative fees as needed to maintain the property.

5. At no time shall a servicer renove personal property fromthe
property unl ess:

(a) the personal property poses a significant health and safety issue;
or

(b) there is an uncontested order to do so by a governnental entity.

6. A servicer who has deternmined a property to be vacant and abandoned
and who has secured the sanme shall take reasonable and necessary actions
to maintain the property until the earlier of the follow ng events:



(a) an occupant of the property has asserted his or her right to
occupy the property, or the servicer or its agents have received threats
of viol ence;

(b) the borrower has filed for bankruptcy;

(c) a court has ordered the servicer to stop any nai ntenance of the
property;

(d) a honmeowners' association or cooperative has prevented the
servicer from gaining access to or maintaining the property;

(e) the property has been sold or transferred to a new owner;

(f) the servicer or investor subject to the provisions of this section
has rel eased the lien on the property; or

(g) the nortgage note has been assigned, transferred or sold to
anot her servicer.

7. Reasonabl e and necessary actions to maintain the property include,
but are not limted to:

(a) ensuring that the property remai ns secure pursuant to subdivisions
four, five and six of this section; and

(b) maintaining property in a manner consistent with the standards set
forth in sections 301, 302 (excluding 302.2, 302.6 and 302.8), 304.1,
304.3, 304.7, 304.10, 304.12, 304.13, 304.15, 304.16, 307.1, and 308.1
of the New York property nmintenance code, to the extent that the
nortgage servicer or its agents are able to obtain necessary or required
permts or approvals.

8. (a) Violations of this section nay be heard before a hearing
officer or a court of conpetent jurisdiction. If it shall appear to the
satisfaction of the hearing officer or the court, based on the
preponderance of the evidence, that the nortgagee or agent of a
nort gagee has violated this section, a civil penalty may be issued by
the hearing officer or the court in the anount of up to five hundred
dol I ars per day per property for each day the violation persisted.

(b) The superintendent of financial services may, as appropriate and
in his or her sole discretion, pursue any suspected violation of this
section. Before taking such action, the superintendent shall give the
| ender, assignee or nortgage | oan servicer at |east seven days' notice
of the violation.



(c) In addition to the authority granted to the departnent of
financial services, the nmunicipality in which such residential rea
property is |located, shall have the right to enforce the obligations
described in this section in any court of conpetent jurisdiction after
at | east seven days' notice to the | ender, assignee or nortgage | oan
servicer, unless the property requires enmergency repairs to address a
threat to public health, safety or welfare, in which case the
municipality nmay enter and maintain the property to cure the energency,
provi ded however, notice shall be provided to the | ender, assignee or
nortgage | oan servicer as soon as practicable. Any nunicipality acting
pursuant to this subdivision shall have a cause of action in any court
of conpetent jurisdiction against the | ender, assignee or nortgage | oan
servicer to recover costs incurred as a result of maintaining the
property. Such entity shall provide the departnent of financial services
with witten notice at |east ten days prior to bringing an action
pursuant to this subdivision; provided, however, that failure to conply
with this notice requirenent shall not be a defense to the entity
proceedi ng pursuant to this subdivision. The authority provided by this
subdi vi sion shall be in addition to, and shall not be deened to dim nish
or reduce, any rights of the parties described in this section under
exi sting | aw agai nst the nortgagor of such property for failure to
mai ntai n such property. Any civil penalty inposed pursuant to paragraph
(a) of this subdivision in an action brought by a nunicipality pursuant
to this paragraph shall be retained by such nmunicipality.

(d) The departnent of financial services is authorized and enpowered
to adopt such rules and regul ations as nay, in the judgnment of the
superintendent of financial services, be necessary for the effective
i npl ementation, adm ni stration, operation and enforcenent of this
secti on.

9. A servicer who peacefully enters a vacant and abandoned property in
order to maintain pursuant to this section shall be i mune from
liability when such servicer is making reasonable efforts to conply with
t he statute.

10. The provisions of this section are subject to federal |aws, court
orders and investor and insurer guidelines.



11. For all state or federally chartered banks, savings banks, savings
and | oan associations, credit unions, or servicers for which the
provi sions of this section do not apply, pursuant to the opening
paragraph of this section, any agreenent between such state or federally
chartered banks, savings banks, savings and | oan associ ations, credit
uni ons, or servicers and the departnent of financial services that is
associated with the mai ntenance and repair of vacant and abandoned
property shall remain in full force and effect between the
af orenenti oned parties for so long as the terns and conditions of such
agreenent remain in effect.

12. The departnment of financial services shall issue such rules and
regul ati ons necessary to inplenment the terns of this section, including
but not limted to rules and regul ations pertaining to the reporting of
financial information that state or federally chartered banks, savings
banks, savings and | oan associations, or credit unions nust provide to
i npl ement this section.

13. No local law, ordinance, or resolution shall inpose a duty to
mai nt ai n vacant and abandoned property as defined in section thirteen
hundred nine of this article in a manner inconsistent with the
provisions of this section that are related to mai ntenance as provi ded
under subdivisions three, four, five, six and seven of this section, or
establish rel ated penalties nor other nonetary obligations, with respect
to a state or federally chartered bank, savings bank, savings and | oan
association or credit union that originates, owns, services or naintains
a nortgage related to such property.

No | ocal |aw, ordinance, or resolution shall inpose a duty to maintain
vacant and abandoned property upon any state or federally chartered
bank, savi ngs bank, savings and | oan association or credit union that
originates, owns, services or nmaintains a nortgage related to such
property for which the provisions of this section, pursuant to the
openi ng paragraph of this section, do not apply.



§ 1309. Expedited application for judgment of foreclosure and sale for
vacant and abandoned property. 1. The plaintiff in any forecl osure
proceedi ng nay nake an application by notice of notion or order to show
cause for a judgnent of foreclosure and sale on the grounds that the
subj ect property is vacant and abandoned. The notion or order to show
cause shall include the |ast known address of the borrower and the
property address. Notw thstandi ng subdivision (m of rule thirty-four
hundred ei ght of the civil practice law and rules no such application
may be made until the defendant's tinme to answer the conplaint in the
forecl osure proceedi ng shall have expired. Such application shall be
served on defendant, regardl ess of whether a defendant has filed an
answer or appeared in the case. Such application shall: (a) state in
bold letters, on the first page of the notice of notion or order to show
cause: (i) "The plaintiff in this |lawsuit has applied for an expedited
judgnment of foreclosure and sale of your property on the ground that it
i s vacant and abandoned”; (ii) "Your property nmay be forecl osed upon and
sold without any further proceedings if you do not respond to this
notion by or on the return date, which is __"; (iii) "You have the
right to stay in your property until a court orders you to | eave"; and
(iv) "You may respond to this notion by either submitting a witten
docunment or by appearing in court on the return date."; (b) be supported
by affidavit and other proof, including but not Iimted to: (i) proof of
ownership of the nortgage and the note, (ii) photographs evidencing that
t he subject property is vacant and abandoned as provi ded for under
subdi vision two of this section, and (iii) if available, utility conpany
records or other docunentation evidencing the vacant and abandoned
status of the prem ses; (c) set forth, supported by docunentary
evi dence, the suns alleged to be due and ow ng upon the subject nortgage
and note, including the current principal balance and a detail ed and
item zed account of each fee, each cost, and a cal culation of interest
accrued; and (d) request that the court confirmthe suns due and ow ng
upon the subject nortgage and note w thout appointnment of a referee. The
court shall pronptly send a notice to the defendant of the plaintiff's
notice of notion or order to show cause for a judgenent of foreclosure
and sale on the grounds that the subject property is vacant and
abandoned. The notice shall advise the defendant that the lender is
asking the court to expedite a judgenent of foreclosure and sale of his



or her property on the ground that it is vacant and abandoned and about
the tinme and place of the court date. The notice shall be in a form
prescri bed by the courts, or, at the discretion of the courts.

2. (a) As used in this section, "vacant and abandoned residenti al
property” means residential real property, as defined in section
thirteen hundred five of this article, with respect to which the
plaintiff has proven, by preponderance of the evidence, that it has
conducted at |east three consecutive inspections of such property, with
each inspection conducted twenty-five to thirty-five days apart and at
different tines of the day, and at each inspection (i) no occupant was
present and there was no evidence of occupancy on the property to
i ndicate that any persons are residing there; and (ii) the residential
real property was not being maintained in a nmanner consistent with the
standards set forth in New York property mai ntenance code chapter 3
sections 301, 302 (excluding 302.2, 302.6, 302.8), 304.1, 304.3, 304.7,
304.10, 304.12, 304.13, 304.15, 304.16, 307.1 and 308. 1.

(b) Residential real property will also be deemed vacant and abandoned
i f:

(i) A court or other appropriate state or |ocal governnental entity
has formally determ ned, follow ng due notice to the borrower at the
property address and any ot her known addresses, that such residenti al
real property is vacant and abandoned; or

(ii) Each borrower and owner has separately issued a sworn witten
statenent, expressing his or her intent to vacate and abandon the
property and an inspection of the property shows no evi dence of
occupancy to indicate that any persons are residing there.

(c) Evidence of |ack of occupancy shall include but not be limted to
the followi ng conditions: (i) overgrown or dead vegetation; (ii)
accumrul ati on of newspapers, circulars, flyer or mail; (iii) past due
utility notices, disconnected utilities, or utilities not in use; (iv)
accurul ati on of trash, refuse or other debris; (v) absence of w ndow
coverings such as curtains, blinds, or shutters; (vi) one or nore
boarded, m ssing or broken wi ndows; (vii) the property is open to casual
entry or trespass; or (viii) the property has a building or structure
that is or appears structurally unsound or has any other condition that
presents a potential hazard or danger to the safety of persons.



(d) Residential real property will not be deened vacant and abandoned
if, on the property:

(i) There is an unoccupi ed building that is undergoi ng construction,
renovation, or rehabilitation that is proceeding diligently to
conpl eti on;

(ii) There is a building occupied on a seasonal basis, but otherw se
secure;

(iii) There is a building that is secure, but is the subject of a
probate action, action to quiet title, or other ownership dispute of
whi ch the servicer has actual notice;

(iv) There is a building danaged by a natural disaster and one or nore
owner intends to repair and reoccupy the property; or

(v) There is a building occupied by the nortgagor, a relative of the
nortgagor or a tenant lawfully in possession.

3. In connection with an application for a judgnent of foreclosure and
sale on the ground that the subject property is vacant and abandoned,
the court may require the plaintiff or an agent to appear to provide
testinmony in support of the application.

4. The court shall nake a witten finding as soon as practicable as to
whet her the plaintiff has proved that the property to be forecl osed upon
pursuant to this section is vacant and abandoned pursuant to subdi vision
two of this section and, if the court determ nes that the property is
vacant and abandoned, it shall set forth: (a) the evidence relied upon
by the court in finding that the property is vacant and abandoned; (b)

t he evidence showing that the plaintiff is the owner and hol der of the
subj ect nortgage and note, or has been del egated the authority to
institute a nortgage foreclosure action by the owner of sane; and (c)

t he suns due and ow ng upon the subject nortgage and note after a review
of the detailed and item zed account of each fee, each cost, and a

cal cul ation of interest accrued.

5. Wth respect to foreclosure actions brought pursuant to this
section:

(a) A judgnent of foreclosure and sale shall not be entered pursuant
to this section if the nortgagor or any other defendant has filed an



answer, appearance, other witten objection that is not wthdrawn, or
has ot herwi se denonstrated an intention to contest the foreclosure
action.

(b) A denial of a judgnment of foreclosure and sale pursuant to this
section where the court does not find that the nortgaged property is
vacant and abandoned shall not be deened to be on the nerits for
pur poses of any other proceeding with respect to such real property.

6. It shall be unlawful for a |ender, assignee, nortgage | oan
servicer, or a third party agent or other person acting on behalf of a
| ender, assignee or nortgage | oan servicer to enter residential real
property that is not vacant and abandoned for the purpose of forcing,
intimdating, harassing or coercing a | awful occupant of such
residential property to vacate that property in order to render the
property vacant and abandoned, or to otherwi se force, intimdate,
harass, or coerce a | awful occupant of residential real property to
vacate that property so that it nay be deened vacant and abandoned,
provi ded however, a | ender, assignee, nortgage |loan servicer, or a third
party agent or other person acting on behalf of a | ender, assignee or
nort gage | oan servicer who peacefully enters a vacant and abandoned
property in order to render the property vacant and abandoned shall be
i mune fromliability when such | ender, assignee, nortgage | oan
servicer, third party agent or other person acting on behalf of a
| ender, assignee or nortgage | oan servicer is naking reasonable efforts
to conply with this section.

7. The chief admi nistrative judge of the courts shall adopt such rul es
as he or she deens necessary to expeditiously inplenment the provisions
of this section.

§ 1310. Vacant and abandoned property; statew de vacant and abandoned
property electronic registry. 1. The departnent of financial services
shall maintain a statew de vacant and abandoned property registry in the
formof an el ectronic database. The departnent of financial services
may, in accordance with the applicable provisions of the state finance
law, retain a private contractor to adm ni ster such database for the



pur poses of satisfying this requirenent. The information provided to the
departnment of financial services pursuant to this section shall be
deened and treated confidential, provided however, the superintendent of
financial services, in her or his sole discretion, may rel ease the
information if it is in the best interest of the public. Any such

rel eased i nformation shall continue to be treated confidentially by the
parties. The department of financial services shall, upon witten
request, provide public officials of any state district, county, city,
town or village with access to information specific to such public
official's district, county, city, town or village maintained on such
dat abase to further the purposes of this section, section thirteen
hundred seven of this article or article nineteen-A of this chapter, or
any other related | aw, code, rule, regulation or ordinance.

2. A lender, assignee or nortgage |oan servicer shall submt or cause
to be submitted to the departnent of financial services infornmation
requi red by the superintendent of financial services about any vacant
and abandoned residential real property, as that termis defined in
subdi vi sion two of section thirteen hundred nine of this article, or as
t he superintendent of financial services nay otherwi se define that term
wi thin twenty-one busi ness days of when the | ender, assignee or nortgage
| oan servicer |learns, or should have | earned, that such property is
vacant and abandoned. Such information shall, at a mninmum include: (a)
the current nane, address and contact information for the |ender,
assi gnee or nortgage | oan servicer responsible for maintaining the
vacant property; (b) whether a forecl osure action has been filed for the
property in question, and, if so, the date on which the forecl osure
action was commenced; and (c) the | ast known address and cont act
i nformati on for the nortgagor(s) of record.

3. Where any of the information contained in a | ender's, assignee's or
nortgage | oan servicer's initial subm ssion to the registry has
materially changed since such subm ssion, such |ender, assignee or
nortgage | oan servicer shall nake an anended submi ssion to the registry
not later than thirty days after the | ender, assignee or nortgage | oan
servicer |learns, or reasonably should have | earned, of the new or
changed i nformati on.



4. The departnent of financial services is authorized and enpowered to
adopt such rules and regulations as nay in the judgnment of the
superintendent of financial services necessary for the effective
adm ni stration and operation of such registry, including but not limted
to rules and regul ati ons governing access to the registry and specifying
t he manner and frequency of registration and the information that nust
be provi ded. The superintendent of financial services may anmend such
regul ations fromtime to tinme as necessary to effectuate the purpose of
this section and section thirteen hundred seven of this article.

5. The departnent of financial services shall establish and naintain a
toll-free hotline that nei ghbors of real property that is, or appears to
be, vacant and abandoned residential real property, as such termis
defined in subdivision two of section thirteen hundred nine of this
article, and other community residents can use to report to the
superintendent of financial services any hazards, blight or other
concerns related to such property. The departnent of financial services
shall include on its official public website information about such
toll-free hotline.

No | ocal |aw, ordinance, or resolution shall inpose a duty to register
vacant and abandoned property as defined in section thirteen hundred
nine of the article in a manner inconsistent with the provisions of this
section that are related to registration as provi ded under section
thirteen hundred ten of this article or establish related penalties or
ot her nonetary obligation, with respect to a state or federally
chartered bank, savings bank, savings and | oan association or credit
uni on that originates, owns, services or maintains a nortgage related to
such property.

No | ocal |aw, ordinance, or resolution shall inpose a duty to maintain
vacant and abandoned property upon any state or federally chartered
bank, savi ngs bank, savings and | oan association or credit union that
originates, owns, services or nmaintains a nortgage related to such
property for which the provisions of this section, pursuant to the
openi ng paragraph of section thirteen hundred eight of this article, do



not apply.

8§ 1311. Necessary defendants. Each of the follow ng persons, whose
interest is clainmed to be subject and subordinate to the plaintiff's
lien, shall be nmade a party defendant to the action:

1. Every person having an estate or interest in possession, or
otherwise, in the property as tenant in fee, for life, by the curtesy,
or for years, and every person entitled to the reversion, renai nder, or
i nheritance of the real property, or of any interest therein or
undi vi ded share thereof, after the determ nation of a particular estate
t herei n.

2. Every person having a right of dower or an inchoate right of dower
in the real property or any part or share thereof.

3. Every person having any lien or incunbrance upon the real property
which is clained to be subject and subordinate to the lien of the
plaintiff.

4. \Where the nortgage is upon any of the public utilities regulated by
the public service |aw, the public service conm ssion

§ 1312. Representative defendants. 1. \Were a trust has been created
by will or by deed or by declaration of trust, the trustees of such
trust who shall have duly qualified shall be nade parties defendant and
shall represent all persons who are or may becone entitled to a
beneficial interest in the property or an undivided share thereof or in
t he proceeds of sale thereof under and by virtue of said trust and al
remai ndernen who are or nmay becone entitled to the reversion, renainder
or inheritance of the property or the proceeds of sale thereof either
before or after the term nation of said trust, w thout nam ng such
beneficiaries or remai ndernmen as parties defendant. Service of the
sumons and conpl ai nt upon any one of such duly qualified trustees shal
be sufficient service upon the trust estate and upon all persons who are



or may becone entitled to a beneficial interest in the property or an
undi vi ded share thereof or in the proceeds of sale thereof and al

remai ndernen who are or nmay becone entitled to the reversion, renainder
or inheritance of the property or the proceeds of sale thereof either
before or after the term nation of said trust.

2. \Whenever the duly qualified executors under a will are nade parties
def endant they shall represent all of the | egatees nanmed in the will and
t he successors and assigns of such | egatees, irrespective of whether or
not such | egacies are a charge upon the real property, and such
| egat ees, their successors and assigns need not be naned as parties
def endant. Service of the summons and conpl ai nt upon any one of such
duly qualified executors shall be sufficient service upon the executors
under said will and upon all |egatees naned in said will, their
successors and assigns, irrespective of whether or not such | egacies are
a charge upon the real property.

8§ 1313. Perm ssible defendants. Any person who is liable to the
plaintiff for paynment of the debt secured by the nortgage may be nmade a
defendant in the action. The state may be nmade a party defendant to an
action for the foreclosure of a nortgage on real property, where it has
an interest in or alien on the property subsequent to the lien of the
nort gage sought to be foreclosed in said action, in the same nmanner as a
private person

§ 1315. Action by owner of junior participating interest. An action
may be mai ntai ned by the owner of a junior participating share or
interest in a bond or note secured by a nortgage on real, or on real and
personal property, for the payment of principal and interest and for
forecl osure of such bond or note and nortgage in its entirety, or in the
alternative, subject to the interest of the owner of the senior share,
notwi t hstanding that the entire nortgage debt nay be due and payabl e
according to its ternms, in the event that the owner of the senior share,
to whomis given the right in the participating agreenent to enforce
such bond or note and nortgage shall fail or refuse to comence an



action for the enforcenment of such bond or note and nortgage in any
manner permtted thereby, after ten days' witten notice and dermand to
commence any such action, follow ng default in the performance of any of
the ternms and covenants of such bond or note and nortgage. Upon such
failure or refusal, such junior participant my exercise any and al
options and renedi es provided in such bond or note and nortgage or

ot herwi se avail able to any hol der thereof.

§ 1320. Special sunmons requirenent in private residence cases. In an
action to foreclose a nortgage on a residential property containing not
nore than three units, in addition to the usual requirenents applicable
to a sutmons in the court, the summons shall contain a notice in
bol df ace in the followi ng form

NOTI CE
YOU ARE | N DANGER OF LOSI NG YOUR HOVE

If you do not respond to this summons and conpl aint by serving a copy
of the answer on the attorney for the nortgage conpany who filed this
forecl osure proceedi ng agai nst you and filing the answer with the court,
a default judgnent may be entered and you can | ose your hone.

Speak to an attorney or go to the court where your case is pending for
further informati on on how to answer the sunmmons and protect your

property.

Sendi ng a paynent to your nortgage conpany will not stop this
forecl osure action.

YOU MUST RESPOND BY SERVI NG A COPY OF THE ANSWER ON THE ATTORNEY FOR
THE PLAI NTI FF ( MORTGAGE COVPANY) AND FI LI NG THE ANSWER W TH THE COURT.

8§ 1321. Default or adm ssion. 1. If the defendant fails to answer
within the tine allowed or the right of the plaintiff is admtted by the
answer, upon notion of the plaintiff, the court shall ascertain and
determ ne the anmount due, or direct a referee to conpute the anpunt due



to the plaintiff and to such of the defendants as are prior

i ncunbrancers of the nortgaged prem ses, and to exam ne and report

whet her the nortgaged prem ses can be sold in parcels and, if the whole
anount secured by the nortgage has not becone due, to report the anount
thereafter to beconme due. Were the defendant is an infant, and has put
in a general answer by his guardian, or if any of the defendants be
absentees, the order of reference also shall direct the referee to take
proof of the facts and circunstances stated in the conplaint and to
exanm ne the plaintiff or his agent, on oath, as to any paynents which
have been made. The order of reference shall also include the name and
t el ephone nunber of the nortgage servicer for a plaintiff involving a
nortgage foreclosure of a one- to four-famly residential property.

2. \Wen he noves for judgnent, the plaintiff shall show whether any of
t he def endants who have not appeared are absentees.

§ 1325. Receiver. 1. Were the action is for the foreclosure of a
nortgage providing that a receiver nay be appointed w thout notice,
notice of a notion for such appoi ntnent shall not be required.

2. \Were a receiver has been appointed, upon the application of the
plaintiff or of any holder of a certificate evidencing an undivi ded
interest in the nortgage or nortgage debt and upon proof that no answer
has been interposed affecting the validity of the nortgage or the anount
due thereon, or asserting any prior lien, or asserting a plea of tender
of paynent of the anobunt due, or which if sustained would affect in any
way the right of the plaintiff to a judgnment in foreclosure and to the
paynment of the anmount clainmed by the plaintiff in his conplaint to be
due, the court may direct that the receiver of the rents appointed in
such action apply, during the pendency of the action, the rents received
by himtowards the paynent of accrued interest on the nortgage, provided
due provision shall have been made for the paynent of taxes,
adm ni strati on expenses, fees and charges and such reserve as the court
may direct. Any nonies so paid over by the receiver shall be deducted
fromthe anount of the judgnment in said action.



2-a. \Where a receiver has been appointed, the order of appointnent
shall direct the owner or |essee of the nortgaged prem ses to turn over
to the receiver all security deposits received by such owner or |essee
and shall further direct the receiver to hold the security subject to
such di sposition thereof as shall be provided in a further order of the
court to be nade and entered in the foreclosure action, in accordance
with the provisions of section 7-105 of the general obligations |aw.

3. Inacity with a population of one mllion or nore persons an order
appointing a receiver to receive the rents and profits of a multiple
dwel I'ing shall provide that the receiver

(a) register with any munici pal departnent as provided by applicable
| aw; and

(b) expend rents and incone and profits as described in subdivision
two of this section, except that a priority shall be given to the
correction of imredi ately hazardous and hazardous vi ol ati ons of housing
mai nt enance laws within the time set by orders of any muni ci pal
departnment, or, if not practicable, seek a postponenent of the tine for
conpl i ance.

8§ 1331. Notice of pendency. The plaintiff, at |east twenty days
before a final judgnment directing a sale is rendered, shall file in the
clerk's office of each county where the nortgaged property is situated a
notice of the pendency of the action, which shall specify, in addition
to other particulars required by law, the date of the nortgage, the
parties thereto and the tinme and place of recording.

§ 1341. Paynent into court of anount due. \Where an action is brought
to foreclose a nortgage upon real property upon which any part of the
principal or interest is due, and another portion of either is to becone
due, and the defendant pays into court the anmount due for principal and
interest and the costs of the action, together with the expenses of the
proceedings to sell, if any, the court shall:

1. Dismiss the conplaint without costs against plaintiff, if the



paynment i s nade before judgnent directing sale; or

2. Stay all proceedings upon judgnment, if the paynent is made after
judgnment directing sale and before sale; but, upon a subsequent default
in the paynent of principal or interest, the court nay nake an order
directing the enforcenent of the judgnment for the purpose of collecting
t he sum t hen due.

§ 1351. Judgment of sale. 1. The judgnent shall direct that the
nort gaged prem ses, or so nmuch thereof as nay be sufficient to discharge
t he nortgage debt, the expenses of the sale and the costs of the action,
and which may be sold separately without material injury to the parties
i nterested, be sold by or under the direction of the sheriff of the
county, or a referee within ninety days of the date of the judgnent. The
judgnment shall al so include the name and tel ephone nunber of the
nortgage servicer for a plaintiff involving a nortgage foreclosure of a
one- to four-famly residential property.

2. \Were the nortgage debt is not all due, and the nortgaged property
is so circunstanced that it can be sold in parcels without injury to the
interests of the parties, the final judgnent shall direct that no nore
of the property be sold in the first place than is sufficient to satisfy
the sumthen due, with the costs of the action and expenses of the sale.
Upon a subsequent default in the paynment of principal or interest the
plaintiff may apply for an order directing the sale of the residue, or
of so much thereof as is necessary to satisfy the anmount then due, with
the costs of the application and the expenses of the sale. The plaintiff
may apply for and obtain such an order as often as a default happens. If
it appears that the nortgaged property is so circunstanced that a sale
of the whole will be nost beneficial to the parties, the final judgnent
may direct that the whole property be sold discharged fromthe entire
nort gage debt and that the proceeds of the sale, after deducting the
costs of the action and the expenses of the sale, be either applied to
the satisfaction of the whole sum secured by the nortgage, with such a
rebate of interest as justice requires; or be first applied to the
paynment of the sum due, and the bal ance, or so nuch thereof as is



necessary, be invested at interest for the benefit of the plaintiff, to
be paid to himfromtine to tinme as any part of the principal or

i nt erest becones due, or may, at the option of the nortgagee, direct
that the whole property be sold to satisfy the debt then due with the
costs of the action and expenses of the sale, subject to the continuing
lien of the nortgage for the anmount of the debt not then due and unpaid
according to its ternms. The provisions of this section shall not limt
or affect the plaintiff's right to judgnent and sale in an action
specified in section 1315.

3. If it appears to the satisfaction of the court that there exists no
nore than one other nortgage on the prem sis which is then due and which
i's subordinate only to the plaintiff's nortgage but is entitled to
priority over all other |iens and encunbrances except those described in
subdi vi sion 2 of section 1354, upon notion of the holder of such
nort gage nade without valid objection of any other party, the final
j udgenent may direct paynent of the subordi nate nortgage debt fromthe
proceeds in accordance with subdivision 3 of section 1354.

§ 1352. Judgment foreclosing right of redenption. Were real property
has been sold pursuant to a judgnment in an action to foreclose a
nortgage, and an action is thereafter brought to foreclose or extinguish
a right of redenption in such real property, the judgnment, instead of
directing a sale of the property, shall fix the right of any person
having a right of redenption therein or the right to foreclose a
subordi nate nortgage or other lien and shall provide that a failure to
redeem or comence an action for the foreclosure of such nortgage or
other lien within such tine shall preclude such person having a right of
redenpti on or the hol der of such nortgage or other lien fromredeeni ng
such property or foreclosing such nortgage or other lien, and thereafter
such person having a right of redenption or the holder of such nortgage
or other lien shall be excluded fromclaimng any title or interest in
such property and all title or interests of such person having a right
of redenption in, or the right to foreclose a subordi nate nortgage or
ot her lien against such property shall thereby be extinguished and
term nat ed.



§ 1353. Conveyance. 1. After the property has been sold, the officer
conducting the sale shall execute a deed to the purchaser. The
plaintiff, or any other party, nmay beconme a purchaser. If the plaintiff
(or its affiliate, as defined in paragraph (a) of subdivision one of
section six-I of the banking law) is the purchaser, such party shal
pl ace the property back on the narket for sale or other occupancy: (a)
Wi t hin one hundred ei ghty days of the execution of the deed of sale, or
(b) within ninety days of conpletion of construction, renovation, or
rehabilitation of the property, provided that such construction,
renovation, or rehabilitation proceeded diligently to conpletion,
whi chever comes first, provided however, a court of conpetent
jurisdiction may grant an extension for good cause.

2. Before a deed is executed to the purchaser, the plaintiff shal
file the nortgage and any assi gnnent not shown to have been | ost or
destroyed in the office of the clerk, unless it is in a formwhich can
be recorded; in which case it shall be recorded in the counties where
the |l ands are situated; the expense of filing or recording and entry
shall be allowed in the taxation of costs; and, if filed with the clerk,
he shall enter in the mnutes the tinme of filing.

3. The conveyance vests in the purchaser the sane estate only that
woul d have vested in the nortgagee if the equity of redenption had been
forecl osed. Such a conveyance is as valid as if it were executed by the
nort gagor and nortgagee, and, except as provided in section 1315 and
subdi vision 2 of section 1341, is an entire bar agai nst each of them and
agai nst each party to the action who was duly summoned and every person
claimng from through or under a party by title accruing after the
filing of the notice of the pendency of the action.

8§ 1354. Distribution of proceeds of sale. 1. The officer conducting
the sal e shall pay, out of the proceeds, unless otherw se directed, the
expenses of the sale, and pay to the plaintiff, or his attorney, the
anount of the debt, interest and costs, or so nuch as the proceeds w |



pay and take the receipt of the plaintiff, or his attorney, for the
anount so paid, and file the same with his report of sale.

2. The officer conducting the sale shall pay out of the proceeds al
t axes, assessnents, and water rates which are liens upon the property
sold, and redeemthe property sold fromany sal es for unpaid taxes,
assessnments or water rates which have not apparently beconme absolute. In
any city having a popul ation of three hundred thousand or nore or any
city having a popul ati on between one hundred twenty-five thousand and
one hundred seventy-five thousand, such officer shall pay out of the
proceeds any liens or incunbrances placed by a city agency upon the real
property which have priority over the forecl osed nortgage. The suns
necessary to nake those paynents and redenpti ons are deenmed expenses of
the sale. The provisions of this subdivision shall not apply to any
judgnment in an action wherein any nunicipal corporation of this state is
the plaintiff and the purchaser at the foreclosure sal e thereunder.

3. The officer conducting the sale after fully conplying with the
provi si ons of subdivisions one and two of this section and if the
judgnment of sale has so directed shall pay to the hol der of any
subordi nate nortgage or his attorney fromthe then remai ni ng proceeds
t he amount then due on such subordi nate nortgage, or so nuch as the then
remai ni ng proceeds will pay and take the recei pt of the holder, or his
attorney for the anmobunt so paid, and file the same with his report of
sal e.

4. Al surplus noneys arising fromthe sale shall be paid into court
by the officer conducting the sale within five days after the sane shal
be received.

8§ 1355. Report of sale; confirmation. 1. Wthin thirty days after
conpl eting the sale and executing the proper conveyance to the
purchaser, unless such tinme be extended by the court within said thirty
days, the officer making the sale shall file with the clerk his report
under oath of the disposition of the proceeds of the sale, acconpanied
by the vouchers of the persons to whom paynents were nade.



2. Anotion to confirmsuch report of sale shall not be nade within
three nonths after the filing of the report and shall in any event be
made not |ater than four nonths after the filing of such report, except
that if there be no surplus noneys arising fromthe sale of the
nort gaged prem ses under such judgnment, an application for confirmtion
of the report of sale may be nmade at any tine after the report shal
have been filed eight days. Were the report of sale shows surplus noney
the party noving for confirmation of the report of sale shall present
with his notion papers a proper voucher for the surplus noneys show ng
that they have been paid into court, a certificate of the clerk
speci fying the notices of claimto the surplus noneys, if any, so filed
with him and an affidavit showi ng any other unsatisfied |ien on the

property.

8§ 1361. Application for surplus; reference. 1. Any person claimng the
surpl us noneys arising upon the sale of nortgaged prem ses, or any part
thereof, either in his own nanme, or by his attorney, at any tinme before
the confirmation of the report of sale, may file with the clerk in whose
office the report of sale is filed, a witten notice of such claim
stating the nature and extent of his claimand the address of hinself or
his attorney.

2. On the notion for confirmation, or at any tine within three nonths
thereafter, on notice to all parties who have appeared in the action or
filed clains, on notion of any party to the action, or any person who
has filed a notice of claimon the surplus noneys, the court, by
ref erence or otherw se, shall ascertain and report the anmount due to him
or any other person who has a lien on such surplus noneys, and the
priority of the several |iens thereon and order distribution of surplus
noneys.

3. The owner of the equity of redenption, or any party who has
appeared in the action or any person who files a notice of claimor who
has a recorded |ien against the property shall be given notice by nai
or in such other manner as the court shall direct, to attend any hearing



on di sposition of surplus noney.

§ 1362. Paynent of surplus out of court. 1. Upon confirmation of the
report of sale, or upon such proceedings as are provided in section
1361, the court shall order the paynent of the surplus proceeds of sale
out of court to such persons as are entitled thereto.

2. If the property sold has included a right to dower, whether
i nchoate or consummate, a tendency by curtesy, or any other estate for
life or years, the owner of such particular estate in the real property
sold is entitled to receive fromthe surplus, in satisfaction of his
estate or interest, either a sumin gross or the earnings of a sum
i nvested for his benefit. The determ nation as to whether a sumin gross
or the earnings of a suminvested shall be awarded to the owner of such
particul ar estate shall be governed by the provisions of section 968
Wi th respect to the proceeds of a sale in partition.

3. If real property or an interest in real property which is liable to
be di sposed of as prescribed in article thirteen of the surrogate's
court act, be sold to satisfy a nortgage or other |ien thereon, which
nortgage or lien accrued during the decedent's lifetine, the surplus
noney shall be paid in to the surrogate's court having jurisdiction to
i ssue letters testamentary or of adm nistration upon the estate of the
decedent, in the follow ng cases: (a) If eighteen nonths have not
el apsed since the date when letters testanentary or of adm nistration
were first issued. (b) If a proceeding for a judicial settlenent of the
accounts of such executor or adm nistrator has been commenced within
ei ghteen nonths fromthe date of the issue of such letters and is stil
pending. (c) If no such letters have been issued and two years have not
el apsed since the death of the decedent.

§ 1371. Deficiency judgnent. 1. If a person who is liable to the
plaintiff for the paynment of the debt secured by the nortgage is nade a
defendant in the action, and has appeared or has been personally served
with the summons, the final judgment nay award paynent by him of the



whol e resi due, or so much thereof as the court may determ ne to be just
and equitable, of the debt remai ning unsatisfied, after a sale of the
nort gaged property and the application of the proceeds, pursuant to the
di rections contained in such judgnment, the amount thereof to be

determ ned by the court as herein provided.

2. Sinultaneously with the naking of a notion for an order confirm ng
the sal e, provided such notion is nmade within ninety days after the date
of the consunmation of the sale by the delivery of the proper deed of
conveyance to the purchaser, the party to whom such resi due shall be
owing may nake a notion in the action for |eave to enter a deficiency
j udgnment upon notice to the party agai nst whom such judgnment i s sought
or the attorney who shall have appeared for such party in such action.
Such notice shall be served personally or in such other nmanner as the
court may direct. Upon such notion the court, whether or not the
respondent appears, shall determ ne, upon affidavit or otherwi se as it
shall direct, the fair and reasonabl e narket val ue of the nortgaged
prem ses as of the date such prem ses were bid in at auction or such
nearest earlier date as there shall have been any market val ue thereof
and shall nake an order directing the entry of a deficiency judgnent.
Such deficiency judgnent shall be for an anbunt equal to the sum of the
anount owi ng by the party liable as determ ned by the judgnent with
interest, plus the anbunt owing on all prior liens and encunbrances wth
i nterest, plus costs and di sbursenents of the action including the
referee's fee and di shursenents, |ess the narket val ue as determ ned by
the court or the sale price of the property whichever shall be the
hi gher .

3. If no notion for a deficiency judgnment shall be nmade as herein
prescri bed the proceeds of the sale regardl ess of anpbunt shall be deened
to be in full satisfaction of the nortgage debt and no right to recover
any deficiency in any action or proceeding shall exist.

4. Notwi t hstanding the foregoing provisions and irrespective of
whet her a notion for a deficiency judgnent shall have been nade or, if
made, shall have been denied, the court shall direct that all nobneys
remai ning in the hands of a receiver of the rents and profits appointed



in the action, after the paynment of the receiver's fees and the expenses
of the receivership, or any noneys remaining in the hands of a nortgagee
i n possession or an assignee of the rents and profits of the prem ses,
shall be paid to the plaintiff to the extent of the amount, if any, by
whi ch the judgnment of foreclosure and sal e exceeds the anount paid for
the property upon the sale.

8§ 1391. Proceeding for share of unknown heirs. Sections 991 and 992
shall apply to an action to foreclose a nortgage on real property.

8§ 1392. Foreclosure actions involving abandoned properties. If a
property has been certified abandoned pursuant to section nineteen
hundred seventy-one of this chapter, or deenmed vacant and abandoned
pursuant to section thirteen hundred nine of this article, the city,
village, or town in which the property is |located nay commence a
proceeding in a court of conpetent jurisdiction in the county in which
the property is located to conpel any or all nortgagees to: (a) if the
note is in default, the nortgagee shall conmence a foreclosure procedure
within three nonths and shall neet all deadlines to ensure the case is
ready to be noved to judgnment within a reasonable tinme period but not to
exceed one year; (b) if a foreclosure has al ready been comenced, file
t he necessary notions and within three nonths paperwork to nove the case
to judgnment foreclosure within three nonths; or (c) issue a certificate
of discharge of the nortgage within three nonths and file a satisfaction
of the nortgage with the appropriate |ocal office.

§ 1393. Mortgages in default. 1. No local |aw, ordinance or resol ution
shall allow for the registration of residential nortgages in default
prior to a nortgagee filing a notice of pendency in a court of conpetent
jurisdiction.

2. No such local law, ordinance or resolution shall require a
honeowner or occupant to register.



3. Any local law, ordinance or resolution that allows for the
regi stration of residential nortgages in default may inpose a
regi stration fee not exceeding seventy-five dollars annually. A
nort gagee and/or its agents are prohibited from passing al ong such fees
to the nortgagor in default.

4. For the purposes of this section, a nortgage default occurs when a
nortgagor fails to fulfill its obligations under a nortgage agreenent.

5. "Registration"” shall nmean the collection, publication or posting,
public or otherw se, of residential nortgages in default by a | ocal
governi ng body or an agency thereof, or any third-party entity that
contracts with such | ocal governing body.

6. "Notice of pendency" shall have the sanme neaning as defined in
section sixty-five hundred one of the civil practice |aw and rul es.

7. A local governing body, through a | ocal |aw, ordinance or
resolution, may inpose a fine on a nortgagee for nonconpliance with this
section or any local |aw, ordinance or resolution that allows for the
regi stration of residential nortgages in default. A nortgagee and/or its
agents are prohibited from passing along such fines to the nortgagor in
defaul t.

8. The provisions of this section shall supersede any |ocal |aw,
ordi nance, or resolution requiring the registration of nortgages in
default that was enacted prior to the effective date of this section.

ARTI CLE 15
ACTI ON TO COVPEL THE DETERM NATI ON OF A CLAI M
TO REAL PROPERTY
Section 1501. Who nay nmintain an action.
1503. Action to determ ne clains where foreclosure of nortgage
was voi d or voi dabl e.
1511. Additional parties.
1513. Quardians ad litem



1515. Conpl aint.

1517. Answer.

1519. Proceedi ngs.

1521. Judgmnent.

1522. Accounting in certain cases.

1523. Judgnent of foreclosure in certain cases.

1531. Effect of judgnent.

1541. Article applies to corporations and to the people of the
state of New York.

1551. Effect of article.

§ 1501. Who may mamintain an action. 1. Were a person clains an estate
or interest in real property; or where he clainms such estate or interest
as executor or adm nistrator of a deceased person; or where a muni ci pal
corporation has purchased an estate or interest in real property at a
sal e conducted by it for unpaid taxes against the property and the tine
wi t hin which redenption fromsuch sale nay be nade has expired and such
muni ci pal corporation clains it; such person or nunicipal corporation,
as the case nay be, may maintain an action agai nst any ot her person,
known or unknown, including one under disability as hereinafter
specified, to conpel the determ nation of any claimadverse to that of
the plaintiff which the defendant nmakes, or which it appears fromthe
public records, or fromthe allegations of the conplaint, the defendant
m ght meke; provided, however, that where the estate or interest clained
by the plaintiff is for a termof years, the action nmay not be
mai nt ai ned unl ess the bal ance remai ning of such termof years is not
| ess than five.

2. Such action may be nmmi ntai ned, even though the defendant's claim
appears to be invalid on its face, or the court may have to determ ne
the death of a person, or any statutory limtation of tinme, or any other
question of fact or |aw upon which an adjudication of the adverse clains
of the parties may depend.

3. An action against a wonan who clainms a right of dower in the whole
or a part of the property cannot be conmenced until the expiration of



four nonths after the death of defendant's husband.

4. \Were the period allowed by the applicable statute of limtation
for the commencenent of an action to foreclose a nortgage, or to enforce
a vendor's lien, has expired, any person having an estate or interest in
the real property subject to such encunbrance may nmintain an action
agai nst any other person or persons, known or unknown, including one
under disability as hereinafter specified, to secure the cancellation
and di scharge of record of such encunbrance, and to adjudge the estate
or interest of the plaintiff in such real property to be free therefrom
provi ded, however, that no such action shall be maintainable in any case
where the nortgagee, holder of the vendor's lien, or the successor of
either of themshall be in possession of the affected real property at
the tine of the commencenent of the action. In any action brought under
this section it shall be inmmaterial whether the debt upon which the
nortgage or lien was based has, or has not, been paid; and al so whet her
the nortgage in gquestion was, or was not, given to secure a part of the
pur chase pri ce.

5. The interest had by any nortgagee or contract vendee of real
property or by any successor in interest of either of them is an
"interest in real property" as that phrase is used in this article of
the real property actions and proceedi ngs | aw.

6. Were a person, as defined in subdivision seven of section 10.00 of
t he penal |aw, has been convicted of a crimnal offense in connection
with a deed theft or fraudul ent transaction involving real property, the
conviction creates a rebuttable presunption that such deed transfer was
fraudul ent. This section also applies where a grantee of a fraudul ent
deed is an entity that is beneficially owed by such convicted person. A
def endant nmay in such action produce proof to establish by a
preponderance of the evidence that such deed was not procured through
fraud.

8§ 1503. Action to determ ne clains where forecl osure of nortgage was
voi d or voidable. Wen real property has been sold pursuant to a



judgnment in an action to foreclose a nortgage under article 13 of this
chapter or pursuant to article 14 of this chapter, or has been conveyed
to the nortgagee or the designee of such nortgagee by deed in |lieu of
foreclosure, and it appears fromthe public records or fromthe

al l egations of the conplaint that such judgnent, sale or conveyance was
or may have been, for any reason, void or voidable as agai nst any
person, including an owner of the real property nortgaged, the purchaser
or such nortgagee or designee, or the successor of any such person, in
possessi on of such real property, may maintain an action as provided in
this article to determne the right of any person to set aside such
judgnment, sale or conveyance or to enforce an equity of redenption or to
recover possession of the property, or the right of any junior nortgagee
to foreclose a nortgage. Such action may be maintai ned even though an
action agai nst the defendant to foreclose the nortgage under which the
judgnment, sale or conveyance was nade, or to extinguish a right of
redenpti on, would be barred by the statutes of limtation.

8§ 1511. Additional parties. 1. In an action brought under this
article, the person in possession shall be nade a party to the action,
and when such person clains the right of possession, or an interest in
the real property, under another, such other person shall also be made a

party.

2. \Were it appears to the court that a person not a party to the
action nmay have an estate or interest in the real property which nay in
any manner be affected by the judgnent, the court, upon application of
such person, or of any party to the action, or on its own notion, may
direct that such person be nade a party.

§ 1513. Cuardians ad litem If it shall appear by the conplaint or is
ot herwi se nade to appear to the court at any tine before a final
judgnment, that a defendant is or m ght be an infant, or inconpetent to
manage hinself or his affairs, or that a future interest in the affected
real property has been so limted that as yet there are neither certain
nor presunptive owners thereof in being or ascertained, such court shal



appoint a guardian ad litemwho shall represent and protect such infant
or inconpetent, or the possible interests of the person or persons who
eventually may becone entitled to such real property or to an interest
t herein under such limtation, and in case of the death or failure or
inability of such guardian to act, a successor, who shall appear for
such infant or inconpetent or for such possible interests until the
term nation of such action.

§ 1515. Conplaint. 1. The conplaint nust state that the action is
brought pursuant to this article and nust set forth facts show ng:

a. The plaintiff's estate or interest in the real property, the
particul ar nature of such estate or interest, and the source from or
nmeans by which the plaintiff's estate or interest inmediately accrued to
him and if his estate or interest therein is for a termof years, that
t he bal ance renmai ning of such termof years is not |ess than five.

b. That the defendant clains, or that it appears fromthe public
records or fromthe allegations of the conplaint, that the defendant
m ght claiman estate or interest in the real property, adverse to that
of the plaintiff, and the particular nature of such estate or interest.
Where the people of the state of New York are made a party defendant, as
provided in this article, the sutmmons and conpl ai nt nust be served upon
t he attorney-general who nmust appear in behalf of the people, and the
conplaint shall set forth detailed facts showi ng the particular nature
of the estate or interest and the reason for naking the people a party
defendant. Upon failure to state such facts, the conplaint shall be
di sm ssed as to the people of the state of New York.

c. Wether any defendant is known or unknown, and whet her any
defendant is or mght be an infant, have a devel opnental disability or
mental illness, or abuse al cohol.

d. Whether the judgnent will or mght affect a person or persons not
in being or ascertained at the conmencenent of the action, who by any
contingency contained in a devise or grant or otherw se, could afterward



becone entitled to a beneficial estate or interest in the property

i nvol ved; and whet her every person in being who woul d have been entitled
to such estate or interest if such event had happened i medi ately before
t he conmencenent of the action is named as a party thereto.

2. The conplaint nust describe the property claimed with common
certainty, by setting forth the nane of the township or tract and the
nunber of the lot, if there is any, or in sone other appropriate manner,
so that fromthe description possession of the property clainmed may be
delivered where the plaintiff is entitled thereto, and may contain an
al l egation that no personal claimis made agai nst any def endant ot her
than a defendant who shall assert a claimadverse to the claimof the
plaintiff set forth in the conplaint. The denmand for judgnent may be to
the effect that the defendant and every person cl ai m ng under him be
barred fromall claimto an estate or interest in the property descri bed
in the conplaint, or that possession be awarded the plaintiff, or it may
conbine two or nore of said demands with other demand for appropriate
relief.

3. In an action brought as specified in subdivision 3 of section 1501,
if the conplaint admts the defendant's right of dower in the property
described therein, or in any part thereof, it nust demand judgnent that
her dower be adneasured.

§ 1517. Answer. The defendant may, in his answer, deny any materi al
al l egation of the conplaint controverted by him or any know edge or
i nformati on thereof sufficient to forma belief, or may set forth facts
constituting a defense; and thereupon he may denmand judgnent di sm ssing
the conplaint. He nay also set forth facts as a counterclaimfor the
same cause of action; or the defendant may set forth facts show ng that
he has an estate or interest in said property; and thereupon he nay
demand any judgnment to which he would be entitled in an action brought
by himto recover that estate or to enforce in any nanner the interest
whi ch he asserts in such property; or he may conbine any two or nore of
sai d demands.



§ 1519. Proceedings. 1. In an action maintained under this article,
t he proceedi ngs shall be governed by the provisions regulating civil
actions, except as otherw se provided in this article.

2. \Wen service of the sunmons on any defendant is nade by
publication, the order for such service shall direct that any papers
required by such order to be mailed to such defendant shall be sent by
regi stered nmail, and when such mailing is required shall also direct
that an affidavit, by or on behalf of the plaintiff, be filed stating
that such papers were mailed as required by such order.

3. Wienever a claimof right to i medi ate possession is in issue, the
person in possession shall be presuned to have the right to such
possessi on, but such presunption nay be rebutted.

4. \Where any party clains the real property in question, or any part
thereof, by virtue of an estate in reversion or in remainder, whether
vested or contingent, and the verdict, report, or decision finds that he
has such an estate, it nust specify the tine when, or the contingency
upon which, he will be entitled to possession.

5. Wiere the conpl aint denmands, as provided in subdivision 3 of
section 1515 of this article, that the defendant's dower be adneasured,
and the defendant does not, by her answer, set forth facts show ng that
she is entitled to a greater right of dower, or another estate or
interest in the property, than that admtted by the plaintiff, and
demand judgnment therefor, as if she were the plaintiff in an action for
dower, the court nust render an interlocutory judgnent, directing her
dower to be adneasured, with or w thout damages for its detention, as in
an action for dower. The subsequent proceedings shall be the sane, as if
t he defendant had, as plaintiff, recovered an interlocutory judgnment in
an action for dower.

§ 1521. Judgment. 1. Final judgnent in the action shall declare the
validity of any claimto any estate or interest established by any party



to the action. The judgnment shall also declare that any party whose
claimto an estate or interest in the property has been adjudged
invalid, and every person claimng under him by title accruing after
the filing of the judgnment-roll, or of the notice of the pendency of the
action, as prescribed by |aw, be forever barred from asserting such
claimto an estate or interest the invalidity of which is established in
the action, and may direct that any instrunment purporting to create any
such estate or interest be delivered up or cancelled of record or be
reformed of record as the facts may require. Judgnent may al so be given
awar di ng possession of real property to any party together with his
darmages for the w thhol ding of such property and two or nore of such
fornms of judgnent may be awarded in the sanme action.

2. If one of the parties to the action is the people of the state and
t he judgnent adversely affects the title, interest or claimof the
peopl e of the state based upon a tax deed, the judgnent shall also
provide in effect as foll ows:

a. That the people of the state of New York shall have a |lien upon
such real property or part thereof described in such tax deed, prior and
superior to all other liens, (1) for the anmount of the unpaid taxes not
adj udged illegal in such action for which such real property was sold or
liable to be sold in the first instance and for which such tax deed was
i ssued, together with fees, charges and interest; (2) for the amount of
t he unpai d taxes not adjudged illegal in such action for which such real
property was subsequently sold or liable to be sold, together with fees,
charges and interest; (3) for the anmount of all taxes, fees and charges
admtted or paid by the people upon such real property to the date of
the entry of such judgnment, together with interest thereon fromthe date
of such adm ssion or paynent. In the determ nation of the anmnount of such
lien, establishnment of paynents of taxes on said |land by the adjudged or
adm tted owner of the property during any of the same years in which
paynments were al so made by the people of the state of New York shal
reduce the lien of the people by the larger of the two tax paynents for
each of the years affected by duplicate paynents, and in the event that
whol Iy identical areas are not affected by the duplicate paynents the
court shall have power to apportion and adjust the anount of the lien as



equity may require;

b. That the people of the state of New York nay foreclose such lien as
a nortgage on real property is foreclosed, provided such lien remains
unpaid after the expiration of one year fromthe entry of such judgnent.

The renedy provided by this subdivision for recovery of tax paynents
shall be in addition to any other renedy now or hereafter available in
law or in equity.

3. If a judgnent described in subdivision 1 or subdivision 2 is taken
upon the defendant's default in appearing or pleading, it shall not
award costs to either party, unless it be taken upon a default in
answering after the decision of a notion addressed to the conplaint. A
def endant agai nst whom no personal claimis made in the conplaint shal
not be entitled to costs unless awarded by the court when such defendant
asserts in his answer and establishes a claimin said | ands adverse to
the claimof the plaintiff in said action.

4. \Where a verdict, report, or decision is rendered, as prescribed by
subdi vi sion 4 of section 1519, final judgnent to that effect nust be
rendered accordi ngly, wthout damages. In such a case, an execution for
the delivery of the possession of the property may be issued upon the
judgment; but only by the special order of the court, made upon an
application by the defendant, or a person claimng under him and upon
satisfactory proof that the tine has arrived when, or the contingency
has happened upon which, the applicant is entitled to possession by the
ternms of the judgnent.

5. Where the judgnent directs that an instrument be delivered up,
cancel l ed or reformed of record, or that real property be conveyed, if
the direction is disobeyed, the court, by order, besides punishing the
di sobedi ence as a contenpt, may require the sheriff to take, and deposit
or deliver, the instrunment or to convey the real property, or to perform
the required acts in conformty with the direction of the court.



§ 1522. Accounting in certain cases. In an action brought under
section 1503 the court shall direct such accounting as justice requires
in the circunstances for rents and profits of the property or the val ue
of the use and occupation during the period subsequent to the original
sal e or conveyance in lieu of foreclosure during which possession of the
property was held by the plaintiff or by any other party to the action.

§ 1523. Judgment of foreclosure in certain cases. 1. In an action
under section 1503 if it shall appear to the court that there was a
defect in the original foreclosure proceedi ngs and such defect was not
occasioned by the fraud or wilful neglect of the plaintiff, the judgnment
may foreclose or reforeclose the nortgage pursuant to article 13 of this
chapter, notw thstanding that an action to foreclose the nortgage woul d
ot herwi se be barred; provided, however, that no recovery shall be
granted for any residue of the debt, remaining unsatisfied, if an action
to foreclose the nortgage woul d ot herwi se be barred.

2. If it shall appear to the court in any such action that the defect
in the forecl osure proceedi ngs was not due to fraud or wilful neglect of
the plaintiff and that the defendant or the person under whom he cl ai nms
was not actually prejudiced thereby, the judgnment may fix a tinme for
redenpti on of the property and provide that a failure to redeemw thin
such time shall thereafter preclude the defendant from redeemnm ng the
property or claimng any right, title or interest therein.

3. If aredenption of the property is ordered, the court rnust direct
that the value of any inprovenent to the property nade subsequent to the
original sale or conveyance in lieu of foreclosure shall be added in
conmputing the anmount necessary to redeemthe prem ses, in the sane
manner as if the value of such inprovenents was a portion of the
nort gage debt.

4. If a new sale of the premses is ordered, the court may include in
the judgnent a provision awarding to the plaintiff the value of any
i nprovenents to the property nade subsequent to the original sale or
conveyance in lieu of foreclosure, in the same nanner as if the val ue of



such inprovenents was a portion of the nortgage debt.

5. The relief provided for in subdivision two of this section shal
not be granted unl ess

a. the nortgage was executed after Septenber 1, 1951, or

b. the defendant whose right title or interest will be extinguished by
failure to redeemthe property within the tinme fixed by the judgnment
hel d such right to redeemonly by virtue of a subordi nate nortgage or
other lien, and an action to foreclose such right of redenption would
not be barred at the tine this act shall take effect.

The relief provided for in subdivision four of this section shall not
be granted unless the inprovenents were made after Septenber 1, 1951,
except to the extent that a recovery, allowance or credit for or on
account of the value of any inprovenents, including inprovenents nade
prior to the effective date of this act, mght be granted, in any other
action or proceeding, to the person naintaining the action provided for
in section 1503.

§ 1531. Effect of judgnent. 1. A final judgnment in favor of either
party, in an action brought as prescribed in this article, is
conclusive, as to the title established in the action, against the other
party, known or unknown, including an infant or a person with a nental
disability, and al so agai nst every person claimng from through or
under that party, by title accruing after the filing of the judgnent
roll, or of the notice of the pendency of the action, as prescribed by
| aw; al so agai nst each person not in being or ascertained at the
commencenent of the action, who by any contingency contained in a devise
or grant or otherw se, could afterward becone entitled to a benefici al
estate or interest in the property involved, provided that every person
i n being who woul d have been entitled to such estate or interest if such
event had happened i medi ately before the commencenent of the action is
a party thereto, or that a guardian ad litemis appointed, as prescribed
by section 1513 of this article.



2. Anewtrial of said action after judgnent shall not be granted as a
matter of right, but the court may, in its discretion in the interest of
justice, grant a new trial upon an application made by any party within
one year after said judgnment. Upon any new trial of an action brought as
prescribed in this article, the record of the evidence given upon the
previous trial nmay be again offered to the court by either party, and
may be received in evidence, in case the sanme evidence cannot be again
procured. The courts may make such rules and orders as to preserving the
record of the evidence given in such actions and perpetuating the proofs
produced therein, either with or without the awardi ng of any other
relief to the party whose proofs are so perpetuated, as shall be
necessary or proper, and may enbrace such directions in the judgnent.

8§ 1541. Article applies to corporations and to the people of the state
of New York. An action nay be maintained, as prescribed in this article,
by or against a corporation, or by or against an unincorporated
association, as if it were a natural person, or such an action may be
mai nt ai ned by or agai nst the receiver or other successor of any such
corporation or association, or by or against the people of the state of
New York, and the use of the masculine gender or of the termperson in
this article includes the people of the state of New York.

§ 1551. Effect of article. Nothing contained in this article shall be
construed to limt any other remedy in |aw or equity.

ARTI CLE 16
JUDI Cl AL AUTHORI ZATI ON OF SALE, LEASE, MORTGACE,
ACQUI SI TI ON, EXCHANGE OR VOLUNTARY PARTI Tl ON
Section 1601. Application by trustee for court authorization to

nortgage, to lease, to sell, to acquire or to exchange
real property or for confirmation of a | ease of rea
property.

1602. Application by owner of present or future interest for



court authorization to nortgage, to | ease or to sel
real property.

1603. Court to which application is to be nade.

1604. Wen application shall be granted.

1605. Contents of petition.

1606. Notice of application.

1607. Service of notice upon presunptive nmenbers of class.

1608. CGuardians ad litem

1609. Final order upon the application.

1610. Final order authorizing acquisition or exchange of |and or
confirm ng | ease; execution and binding force.

1611. Final order; appointnent of referee.

1612. Report of agreenent for confirmtion.

1613. Order of confirmation; contents and subsequent procedures.

1614. Binding force of nortgage, sale or |ease duly made with
judicial approval.

1615. Date of creation of affected interests.

1616. Application to conpensation arising out of appropriation
of real property by the state.

1641. Executors', fiduciaries' and trustees' conveyances to
certain corporations in exchange for certain stocks and
bonds aut hori zed and regul at ed.

1651. Proceedings for voluntary partition of infant's,

i nconpetent's or conservatee's real property.

8§ 1601. Application by trustee for court authorization to nortgage, to
| ease, to sell, to acquire or to exchange real property or for
confirmati on of a | ease of real property. 1. Wen the assets of a trust
include an interest in real property, the trustee may apply to the court
designated in section 1603, and in the case of a testanentary trust, to
the court having jurisdiction thereof, for an order authorizing such
trustee to nortgage, to lease or to sell such real property or a part
thereof; or to acquire | and adjacent to such real property or to
exchange a portion of such real property for |ands adjacent to such real
property when either such acquisition or exchange would tend to inprove
t he boundary lines of such real property; or to confirma |ease for a



termlonger than ten years nmade by a trustee of such real property
Wi t hout obtaining prior authorization by a court.

2. An application for an order authorizing a trustee to acquire |and
adj acent to real property in which the trustee has an interest, or as to
whi ch he has a power of sale, may al so be nade when such real property
and the adjacent |land to be acquired have the sanme buil ding or
physi cal |y connected buil di ngs thereon.

8§ 1602. Application by owner of present or future interest for court
authorization to nortgage, to |lease or to sell real property. Wen the
ownership of real property is divided into one or nore possessory
interests and one or nore future interests, the owner of any interest in
such real property or in the proceeds to be derived therefromon a
directed sale thereof, except the owner of a possessory estate in fee
sinpl e absolute therein, nmay apply to the court designated in section
1603 for an order directing that said real property, or a part thereof,
be nortgaged, |eased or sold. If any such owner is an infant or
ot herwi se under disability, the application can be made on behal f of
such person, by the person duly authorized by law to care for his
property interests.

§ 1603. Court to which application is to be nade. An application nade
pursuant to the provisions of either section 1601 or section 1602 shal
be made to a term of the supreme court held within the judicial district
in which the real property, or a part thereof, is situated.

8§ 1604. When application shall be granted. The court to which an
application has been duly made pursuant to the provisions of either
section 1601 or section 1602 is authorized to grant such application
upon such terns as to it shall seemproper, if satisfied fromthe
proceedi ngs theretofore duly had, that the act to be authorized is
expedient; or that the | ease sought to be confirnmed is one, the
aut hori zati on of which would be expedient. The granting of such an



application is not necessarily precluded by the fact that it is opposed
by one or nore persons having interests in the affected real property;
or by the fact that the granting thereof will be in contravention of a
provi sion contained in the instrunent creating sonme or all of the
interests in the affected real property.

8§ 1605. Contents of petition. An application made pursuant to the
provi sions of either section 1601 or section 1602 shall be by duly
verified petition which nust contain the follow ng:

1. A description of the affected real property with reasonable
certainty;

2. A specification of the rights, shares and interest in such real
property, and of the nanmes of the owners thereof, as far as the sane are
known to the petitioner, together with the facts determ ning such
interests and each of them

3. The special facts alleged to nake the granting of the application
proper in accordance with the provisions of section 1604;

4. Any other allegation required by statute, or by rule of court.

8§ 1606. Notice of application. 1. The notice of an application nmade
pursuant to the provisions of either section 1601 or section 1602 shal
be given to each person in being who has an interest in the affected
real property, or in the proceeds to be derived therefromupon a
directed sale thereof; or who is a beneficiary of a trust created
relative thereto; or who has a power to appoint or to dispose of an
interest therein, or in its proceeds; or who is an appoi ntee under such
a power theretofore exercised.

2. Such notice shall be given in the manner foll ow ng:

a. If such person is a conpetent adult within this state, by service



upon himpersonally of a witten notice stating the tinme, place and
pur pose of the application, at |east eight days prior to the
presentation thereof;

b. In all other cases in such manner as the court which the
application is to be nade shall prescribe.

8§ 1607. Service of notice upon presunptive nenbers of class. Wen an
interest in the affected real property has been Iimted to a class,
service of the notice of the application upon those persons in being who
are the presunptive nmenbers of such class at the nonent i medi ately
before the application is nade shall be sufficient service as to such
interest. If no such presunptive nenbers of the class exist, the
provi si ons of section 1608 apply.

8§ 1608. Cuardians ad litem 1. On the return day of the notion nmade
pursuant to the provisions of either section 1601 or section 1602 the
court shall appoint a guardian ad |[itemfor any m nor or other person
under disability who is a party to the proceeding and is not represented
by a duly acting guardian, commttee or conservator

2. On the return day of the notion made pursuant to the provisions of
ei ther section 1601 or section 1602, if it appears that a future
interest in the affected real property has been so |linted that as yet
there are neither certain nor presunptive owners thereof in being or
ascertai ned, the court shall appoint a guardian ad litemto represent
and to protect the possible interests of the person or persons who
eventually may becone entitled to such real property, or to an interest
therein, under such limtation. The granting of an application is not
necessarily precluded by the fact that as yet no person other than the
applicant is in being, who can acquire a beneficial or possessory
interest in the affected real property.

8§ 1609. Final order upon the application. After taking proof of the



facts, either before the court or a referee, and hearing the parties and
fully examning into the matter, the court nust make a final order upon
the application. In case the application is granted in whole or in part,
the final order shall specify the real property to be nortgaged, | eased,
sol d, acquired, exchanged or as to which a previously nade lease is to
be confirned, and the ternms and conditions upon which the authorized
transaction is to be consummated or approved.

8§ 1610. Final order authorizing acquisition or exchange of |and or
confirm ng | ease; execution and binding force. Wen the final order
aut hori zes the acquisition or exchange of |and, the trustee, upon whose
application the order was made, shall execute the provisions of such
order. Any acquisition or exchange of |and so made or any previously
made | ease which is confirned, shall have the sane binding force upon
the interests of the beneficiaries of such trust and upon the interests
of all other persons in such real property as is stated in section 1614.

8§ 1611. Final order; appointnment of referee. Wien the final order
aut hori zes a nortgage, |ease or sale upon the application of a person
who is not trustee, the court in such final order nust appoint a referee
to execute the authorized transaction. Wen the application has been
made by a trustee, such trustee shall execute the authorized
transacti on.

8§ 1612. Report of agreenent for confirmation. Before a nortgage, |ease
or sale is made pursuant to a final order described in section 1609, the
trustee or referee nust enter into an agreenent therefor, subject to the
approval of the court, and nust report this agreenment to the court under
oat h.

8§ 1613. Order of confirmation; contents and subsequent procedures. 1.
When the agreenent reported to the court pursuant to the provisions of
section 1612 appears to the court to conformin all particulars to the



final order authorizing the transaction, an order shall be nade
approving and confirm ng the agreenent and directing the trustee or
referee to execute and to deliver the nortgage, |ease or deed of such
real property which is required thereby. No order of confirmation shal
be withheld on the ground that the narket val ue of such real property
has changed between the execution of such agreenent and the hearing of
the application for confirmation thereof.

2. The order of confirmation, in the discretion of the court, shal
direct the paynent to each participant in the proceeding of the
reasonabl e di sbursenments made or incurred by himin the course of the
proceedi ng, and shall nake such reasonabl e al |l owances, as to the court
seem proper, to persons who have served in the proceedi ng as referee,
guardian ad |litem or counsel; and shall direct the node of paynent of
all these all owances.

3. The order of confirmation shall also include such provisions as
justice may require for the application, safeguarding, nmanagenent and
di stribution of the fund to be derived fromthe ordered transaction.
The statutory provisions applicable to the safeguardi ng, managenent or
distribution of the fund produced by a sale in an action for partition
shall apply to the proceeds derived froma sale authorized by this
section, so far as this is practical.

§ 1614. Binding force of nortgage, sale or |ease duly made with
judicial approval. A nortgage, |ease or conveyance duly executed and
delivered in accordance with an order of confirnmation, made pursuant to
the provisions of section 1613, binds the interests of the applicant
therefor and of all other persons who either are parties to such
proceedi ng or are represented therein or are not entitled to notice
t her eof under the provisions of section 1606.

8§ 1615. Date of creation of affected interests. The procedure
aut hori zed by sections 1601 through 1614 shall apply equally to
interests created on or after Septenber 1, 1937; to interests created



bef ore that date but subsequent to the enactnent of sone statute,

repl aced by fornmer sections one hundred seven through one hundred
seven-m of the real property law, authorizing the |like sale, nortgage,
| ease or other binding of such interests by a judicially authorized
conveyance; and to all other interests, whenever created.

8§ 1616. Application to conpensation arising out of appropriation of
real property by the state. 1. The procedure authorized by sections 1601
through 1614 as to a sale of real property, covering all created
interests as nentioned therein and qualified in section 1615, shall, so
far as practicable, apply also to an application concerning paynent of
conpensation arising out of any appropriation by the state of real
property or of any interest therein, for public purpose, in the sane
manner that such procedure would apply, but for such appropriation, to
an application thereunder for an order directing that the real property
in question, or a part thereof, be sold.

2. For the purpose, however, of the relief sought under the provisions
of this section, all references in this and in any of the above
enunerated sections to a trustee or a trust shall be construed as
relating only to a trust estate created by an instrument other than a
wi || and under which the trustee has no valid power of sale over the
subj ect property. Wiere, however, a valid power of sale is given the
trustee under such instrument, he is hereby authorized to execute the
transaction in the sane manner a testanmentary trustee nay do under
section two hundred fifty-c of the surrogate's court act, and which
execution, including all releases given thereunder by such
nont est amentary trustee, shall in simlar scope be binding and
conclusive on all persons and interests as covered thereby in said | ast
menti oned secti on.

3. In the case of any such appropriation where relief is sought under
this section, the relevant proof to be taken and the hearing and
exam nation to be had before final order under the provisions of section
1609 shall be as to whether the conpensation offered by the state, or
any agency or departnent thereof, by way of a provisionally executed



agreenent of adjustnent or otherwi se, for the total value of such
appropriated property or interest and of all |egal damages caused by
such appropriation, represents the fair market val ue of such property or
i nterest and just conpensation therefor and for all |egal damages caused
by such appropriation, including the damages, if any, sustained by the
entry upon, use or occupation of, or injury to, said property by the
state prior to conpletion of appropriation. If the court is satisfied as
to the adequacy of said offer, it shall, in the final order in the
proceedi ng, authorize the applicant if acting as trustee, and, if not,
then a referee to be appointed thereunder to execute the authorized
transaction, to enter into or adopt any such agreenent of adjustnent
with, and in formsubmtted by, the state or any agency or departnment
thereof for the total conpensation so offered; and on report under oath
to the court by such trustee or referee of any such agreenent of

adj ust mrent so undertaken by either of them if it appears to the court
to conformin all particulars to the final order authorizing the
transaction, an order shall be made approving and confirm ng such
agreenent of adjustnent and directing such trustee or referee, upon
consunmati on thereof, in behalf of all persons in interest as to the
property affected by said appropriation, or as to the proceeds to be
derived therefromin said transaction, who shall have becone bound by
sai d proceedi ng under the provisions of section 1614 to execute and
deliver to the state and/or any agency or departnent thereof, a rel ease
of all clainms on the part of such persons in interest with respect to
the total conpensation offered as aforenentioned, together with any and
all other docunents and instrunents which may be required by the state
or any agency or departnent thereof to give full effect to such rel ease,
and which rel ease and attendant docunents and instrunents shall, upon
such execution and delivery thereof, becone and remai n binding and
conclusive on all of the aforesaid persons in interest.

4. Said order of confirmation shall, in the discretion of the court,
provi de for paynment out of said total conpensation of reasonable
di sbursenents and of such allowances as to the court nmay seem proper, in
t he manner and respectively to the participants and persons nmentioned in
section 1613, and shall also authorize said trustee or referee to
receive the net proceeds therefromafter such paynment and to apply,



saf eguard, manage and distribute said remaining fund as directed in said
order of confirmation and in accordance with the rel evant provisions of
section 1613.

§ 1641. Executors', fiduciaries' and trustees' conveyances to certain
corporations in exchange for certain stocks and bonds authorized and
regul ated. 1. \Whenever an executor, trustee, guardian of an infant,
commttee of a person inconpetent to manage hinself or his affairs,
conservator of a person unable to care for his affairs, or other person
or persons acting in a fiduciary capacity, or a life tenant, is
authorized to sell any real property or any interest therein pursuant to
a power contained in a deed or will, or pursuant to a judgnent or order
of the suprene court in an action or special proceeding pursuant to any
provi sion of law, or pursuant to a statutory power to sell or exchange
any real property, or any interest therein, or whenever a trustee of an
express trust is seized of a legal title to an undivided share or
interest in any real property, and the said property has been or is
about to be conveyed to a corporation forned or to be fornmed for such
pur pose, and two-thirds in nunber and anmount of interest of the adult
beneficiaries and also two-thirds in nunber and anount of interest of
the adult persons having a vested interest or estate in possession,
reversion or renmai nder in such real property have agreed, or desire to
agree that their interests and estates shall be exchanged for the stock
and bonds or either the stock or bonds of such corporation, then the
sai d executor, trustee, guardian, conmttee, conservator or other person
or persons acting in a fiduciary capacity, or the life tenant or
tenants, may, with the approval of the suprenme court, convey such rea
property or interest to such corporation in exchange for the stock or
bonds of such corporation, or a proportionate anmount thereof, provided,
however, that such corporation shall be prohibited by its certificate of
i ncorporation frominvesting in any stocks, bonds or other securities
ot her than real property which are not under the laws of this state a
proper subject for the investnent of trust funds, and provided further
that if the interest of a trust estate in any real property to be so
exchanged is an undi vided part or share therein, such undivided part or
share of the trust estate may be so exchanged if it shall appear to the



court to be for the best interest of such estate.

2. The suprene court shall not grant an order permtting such an
exchange and conveyance unless it appears to the satisfaction of such
court that a witten notice stating the time and place of the
application for such | eave has been served upon every beneficiary and
al so upon every person in being having a vested interest or estate in
possessi on, reversion or remainder, in such real property at |east eight
days before the making thereof, if such beneficiary or other person is
an adult within the state; or if a mnor, inconpetent, conservatee, or
absentee, until proof of the service on such beneficiary or other person
of such notice as the court or a justice thereof prescribes.

3. The court shall appoint a guardian for any mnor and for any person
unabl e to manage hinself or his affairs who shall not be represented by
a commttee or conservator duly appointed.

4. The application nust be by petition duly verified, nust be made by
t he executor, trustee, guardian of an infant, commttee, conservator, or
such ot her person or persons acting in a fiduciary capacity, or a life
tenant who has been so authorized to sell or exchange, or by the trustee
of an express trust seized of a legal title to an undivided share or
interest in real property; and shall set forth the reasons for such
exchange and conveyance and the nature thereof and the peculiar facts
whi ch nake it proper that the application shall be granted, but when the
interest of a trust estate in any real property is an undivided part or
share thereof, it shall be sufficient to show by such petition that the
exchange will be for the best interests of such estate. After taking
proof of the facts either before the court or a referee, and hearing the
parties and fully examning into the nmatter, the court nust direct
j udgnment upon the application. In case the application is granted, the
j udgment nust authorize the said executor, trustee, guardi an of an
infant, commttee, conservator, or other person or persons acting in a
fiduciary capacity or life tenant, to make such exchange and conveyance
upon such terns and conditions as the court nay therein prescribe.

5. Wenever it shall appear fromthe papers submtted upon the



application that there are conflicting clains in respect to the
ownership of or the right to sell and convey such real property or any
interest therein, the court may, within the demand for relief as

evi denced by the notice of application, and if all adult beneficiaries,
and also all adult persons having a vested interest or estate in
possessi on, reversion or remainder in such real property under such
conflicting clains consent thereto, direct that the stock and bonds or
either the stock or bonds to be given by the corporation in exchange for
such real property or interest therein shall be issued to and held by a
trust conpany authorized to hold noneys paid into court upon such termns
and conditions and with such powers as the court shall prescribe until
the further order of the court.

8§ 1651. Proceedings for voluntary partition of infant's, inconpetent's
or conservatee's real property. 1. Wiere an infant, person with a nenta
disability, or conservatee holds real property, in joint tenancy or in
common, the general guardian of the infant, or the coomittee of the
person with a nental disability, or conservator of the conservatee, nay
apply to the suprenme court or to the county court of the county wherein
the real property is situated, for authority to agree to a partition of
the real property. Were such application affects the interests of an
i nconpet ent person or a conservatee who has been conmtted to a state
institution, and is an inmate thereof, notice of such application nust
be given to the superintendent, acting superintendent or state officer
havi ng special jurisdiction over the institution where the inconpetent
person or conservatee is confined. Irrespective of the |ocation of any
real property held by an infant in joint tenancy or in common, his
general guardian may nake such application to the surrogate's court
whi ch appoi nted such guardian. A certified copy of the decree entered in
the surrogate's court on such application nust be recorded in the office
of the clerk of each county in which is situated property affected by
such decree.

2. Such an application nust be by a petition, which nust describe the
real property proposed to be partitioned; nust state the rights and
interests of the several owners thereof; mnust specify the particular



partition proposed to be made; and nust be verified by affidavit. The
court may order notice of the application to be given to such persons as
it thinks proper.

3. If, after due inquiry into the nerits of the application, by a
ref erence or otherwi se, the court is of the opinion that the interests
of the infant, or person with a nental disability, or conservatee, wll
be pronoted by the partition proposed, it nay nake an order authori zing
the petitioner to agree to the partition proposed, and in the nanme of
the infant, person with a nental disability, or conservatee, to execute
rel eases of his right and interest in and to that part of the property
which falls to the shares of the other joint-tenants or tenants in
comon. The court may, in its discretion, for the furtherance of the
interests of said infant, person with a nental disability, or
conservatee, direct partition to be so nade as to set off to himor them
his or their share in conmon with any of the other owners, provided the
consent in witing thereto of such owners shall be first obtained.

4. Rel eases so executed have the sane validity and effect, as if they
were executed by the person in whose behalf they are executed, and as if
the infant was of full age, person with a nental disability, was of
sound m nd, and conpetent to manage his affairs, or the conservatee was
conpetent to manage his affairs.

ARTI CLE 17
SPECI AL PROCEEDI NG FOR DI SPOSI TI ON OF REAL PROPERTY
OF | NFANT, | NCOVPETENT OR CONSERVATEE
Section 1701. Definitions.
1711. G ounds.
1712. By whom mai nt ai nabl e.
1721. Notice of petition.
1722. Contents of petition.
1731. Infant, inconpetent or conservatee a ward of court.
1741. Reference.
1742. Apprai sal .
1743. Judgnent.



1744. Security.

1745. Report and confirmation of agreenment and of conveyance.

1746. When particular estates to be included in disposition.

1747. When reversionary estates to be included in sale.

1751. Sale contrary to will or conveyance prohi bited.

1753. Effect of disposition.

1755. Proceeds of sal e deened real property.

1761. Distribution of proceeds of disposition.

1762. Distribution of proceeds to owner of particular or
reversionary estate.

1763. Distribution of proceeds upon rel ease of inchoate right of
dower .

1764. Distribution of proceeds where there is an interest of an
i nfant not in being.

1765. Distribution of proceeds to guardian of infant, comittee
of inconmpetent or conservator of conservatee.

1766. Distribution of proceeds on death of infant, inconpetent
or conservat ee.

8§ 1701. Definitions. As used in this article:

1. The term "inconpetent person” neans a person inconpetent to manage
his affairs of whose property a commttee has been appointed pursuant to
section 78.07 of the nental hygiene | aw

2. The term "conservatee" means a person who has suffered substanti al
i mpai rment of his ability to care for his property or has becone unable
to provide for hinself or others dependent upon himfor support for whom
a conservator of his property has been appoi nted, pursuant to section
77.01 of the mental hygi ene | aw.

3. The term"interest in real property" includes any term estate or
other interest in real property, vested or contingent, of an infant in
bei ng, an i nconpetent person, or a conservatee including an inchoate
right of dower and a possibility of reverter, and al so the conti ngent
i nterest of an infant not in being.



4. The term"possibility of reverter"” means the possibility that upon
breach of a condition or termnation of an estate by |limtation the
right of re-entry will vest in, or real property will revert to, an
i nfant, inconpetent person or conservatee or his heirs solely or in
common with others.

5. The term "di spose of" neans to sell, convey, exchange, nortgage,
rel ease or | ease.

6. The term "guardian, commttee or conservator" refers to the general
or testanentary guardi an or guardi an appoi nted by deed of the property
of the infant, or the commttee of the property of the inconpetent
person or patient appointed pursuant to the provisions of section 78.03
or 78.07 of the nental hygiene |aw, the conservator of the property of a
conservat ee appoi nted pursuant to the provisions of article
seventy-seven of the nental hygiene law, or to the guardi an of the
i nfant, inconpetent person or conservatee appointed as prescribed by
this article.

§ 1711. Gounds. In any of the follow ng cases, a special proceeding
may be maintained to dispose of the real property or an interest in real
property of an infant, inconpetent person or conservat ee.

1. Where his personal property, together with the inconme of the rea
property are insufficient for the paynent of his debts or for the
mai nt enance and necessary education of hinmself and his famly.

2. Were his interests require or will be substantially pronoted by
di sposition, because the real property or interest in real property is
exposed to waste or dilapidation, or is wholly or substantially
unproductive, or because funds are needed to preserve or to inprove the
same, or because of other peculiar reasons or circunstances.

3. Wiere he is seized or possessed of the real property, or interest
in real property, by way of nortgage, or only in trust for another.



4. \Where a valid contract for the sale or conveyance of the rea
property or interest in real property has been made, but a conveyance
t hereof cannot be made because the person in whomthe title is vested is
an infant, an inconpetent, or a conservatee.

5. Where his interest will be substantially pronoted by rel easing or
joining with others in releasing for a val uabl e consideration the
possibility of reverter.

6. Where his interest will be substantially pronoted by the exchange
of a portion of his real property for |ands adjacent to such real
property if such exchange would tend to inprove the boundary |ine of
such real property.

§ 1712. By whom numi ntai nabl e. The speci al proceedi ng may be naintai ned
by the general or testanmentary guardian of the property of the infant,
by the conmttee of the property of the inconpetent person or the
conservator of the property of the conservatee, or by any relative or
ot her person in behalf of the infant, inconpetent person, or conservatee
or by an infant of the age of fourteen years or over in his own behalf.

The speci al proceeding may be naintained, in a case specified in
subdi visions 3 and 4 of section 1711, by a person entitled to the
conveyance; and, also, in a case specified in subdivision 4 of that
section, by the executor or adm nistrator of the person who nmade the
contract, or of a person who died seized or possessed of the real
property or interest in real property, or by an heir or devisee of
ei ther of those persons, to whomthe real property or interest in real
property has descended or was devised. Wiere the proceeding is in behalf
of an infant of the age of fourteen years or over the infant shall join
t herei n.

§ 1721. Notice of petition. Notice of petition shall be given, in the
di scretion of the court, to such persons and in such manner as the court



may direct. |If the proceeding affects the interest of an inconpetent
person or of a conservatee, notice shall be given to either the
commttee of property or the conservator of property, and if the

i nconpet ent person or conservatee has been committed to a state
institution and is an innate thereof, also to the attorney-general and
to the director having jurisdiction over the institution where the

i nconpetent or conservatee is confined. If the proceeding affects the
interest of an infant who has a general or testanentary guardi an of the
property, notice shall be given to such guardi an

§ 1722. Contents of petition. The petition shall state:

1. The nane, age and residence of the infant, inconpetent person or
conservat ee.

2. The grounds of the proceedi ng.

3. A description of the real property or interest to be disposed of
and of the incunbrance, if any, thereon.

4. The nane and residence of the guardian of the infant, conmttee of
t he i nconpetent person or conservator of the conservatee and, where a
guardian ad litemis to be appointed, the name and residence of the
person proposed as the guardian ad litem the relationship he bears to
the infant, inconpetent person, or conservatee and the security proposed
to be given.

5. In a proceedi ng pursuant to subdivision four of section seventeen
hundred el even of this article, that the contract was nade after the
advertisement of the real property for sale for a period of four
successi ve weeks by a notice of sale posted conspicuously on the
prem ses, and by publication of a notice of sale in the manner
prescri bed by section two hundred thirty-one of this chapter for
publication of a notice of sale of real property made in pursuance of a
j udgnent, provided, however, that the court nay, upon cause shown,
shorten such tinme or dispense with such adverti senent.



§ 1731. Infant, inconpetent or conservatee a ward of court. Fromthe
time of the filing of a petition, by or in behalf of an infant,
i nconpet ent person or conservatee, praying for an order to di spose of
his real property, or interest in real property, the infant, inconpetent
person or conservatee is considered a ward of the court with respect to
that real property or interest and the incone and proceeds thereof. The
court shall have power to make such orders as may be necessary to
further justice and to protect and conserve the rights and interests of
the infant, inconpetent person or conservatee.

8§ 1741. Reference. 1. The court may appoint a referee to receive
evi dence and report his opinion thereon.

2. The referee's report shall include conclusions as to: what, if any,
form terms and conditions of disposition of the real property or
i nterest would be beneficial to the infant, inconpetent person or
conservatee, and the reasons therefor; whether the infant, inconpetent
person or conservatee is in absolute need of sonme and what portion of
t he proceeds of such disposition, for a purpose specified in the
petition, in addition to what he might earn by his own exertions; the
val ue of the property or interest to be disposed of, specifically, as to
each separate |ot or parcel, with the incunbrances, if any, thereon, and
whet her there is any person entitled to dower or a life estate, or
estate for years.

§ 1742. Appraisal. Wen the court deens it necessary for the
protection of the interests of the infant, inconpetent person or
conservatee, it nmay appoint a conpetent, disinterested person as
apprai ser, who after taking an oath fairly to apprai se the real
property, shall go upon the prem ses, and nake an apprai sal of the
property and report the result thereof to the court. The fee of the
apprai ser shall be fixed by the court and be included in the costs of
the proceedings. A transcript of the proof and the report of the referee



or appraiser, if any, shall be filed with the final order.

8§ 1743. Judgment. The judgment nay direct that the real property, or
interest in real property, or a part thereof, be disposed of by the
guardi an, conmittee or conservator and contain directions respecting the
time, manner and conditions of the disposition.

§ 1744. Security. 1. Before the guardian, conmttee or conservator
executes and delivers the deed, nortgage, release or |ease pursuant to
t he judgnent or receives any portion of the proceeds arising fromthe
transaction, he shall give security for the faithful perfornmance of his
trust, for the paying over and investing of and accounting for all
noneys received by the guardian, conmttee or conservator in the special
proceedi ng and for the observance of the provisions of |aw and the
directions of the court in relation to the trust. Such security shal
have the sanme force and effect as if it had been filed before the
guardi an, conmittee or conservator acted on behalf of the infant,

i nconpet ent person or conservatee and the application to the court was
made in the proceedi ng.

2. The court may, by order, dispense wholly or in part with the giving
of security if the sureties on the undertaking, if any, theretofore
filed by the general or testamentary guardian of the property of the
infant, the committee of the property of the inconpetent person, or
conservator of the property of the conservatee as well as such guardi an
commttee, or conservator consent to its extension to cover the special
proceedi ng, and the court deens such extended undertaking sufficient to
protect the interests of the infant, inconpetent person or conservatee
i n such proceeding. The consent shall be in witing and shall be filed
with the order dispensing with the giving of security.

8§ 1745. Report and confirmation of agreement and of conveyance. 1.
Bef ore disposition of the property can be nade pursuant to the judgnent,
t he guardian, committee or conservator nust enter into an agreenent



t herefor, subject to the approval of the court, and nust report the
agreenent to the court under oath. Such agreenent may be nade either
before or after the conmencenent of the proceeding, and if nade and
reported prior to the entry of the judgnment, such judgnment nmay include a
confirmation thereof.

2. Upon the confirmation of the agreenment, either by the judgnment or
by a subsequent order, the guardian, commttee or conservator shal
execute and deliver a deed, nortgage, release or |ease as directed by
such judgnment or order.

3. Wiere the judgnent directs the execution of a conveyance in the
first instance for the purpose of fulfilling a contract, or because the
property is held by way of nortgage, or in trust only, the guardi an,
commttee or conservator executing the conveyance shall report the
conveyance to the court under oath.

8§ 1746. When particular estates to be included in disposition. Wen
the real property, or interest in real property, directed to be sold is
subj ect, absolutely or contingently, to a right of dower or an estate
for life, or for years, in the whole or any part thereof, the person
having the prior right or estate nay nanifest in witing his consent,
either to receive fromthe proceeds of the sale a gross sumto be fixed
according to the principles of |aw applicable to annuities, in
satisfaction of his right or estate, or to have a proportionate share of
the proceeds of the sale invested, and the interest thereof paid to him
fromthe time of the investnment or of the comrencenent of his right or
estate, as justice requires, until the determ nation of his right or
estate. Upon filing the consent with the clerk, the judgnent, in the
di scretion of the court, nmay direct a sale of the entire property to
which the right or estate attaches.

8§ 1747. \Wen reversionary estates to be included in sale. Wen the
interest of the infant, inconpetent person or conservatee, consists of a
right of dower or an estate for life, or for years, the judgnent may



aut hori ze the guardi an, comrttee or conservator to join, with the
person or persons holding the reversionary estate, in a conveyance of
the property to which the interest attaches, so as to release the right
of dower, or fully convey the particular estate, on receiving fromthe
proceeds of the sale a gross sumin satisfaction of that interest, or a
proportionate part of the proceeds, to be invested until the

determ nation of the particul ar estate.

§ 1751. Sale contrary to will or conveyance prohi bited. Real property,
or an interest in real property, shall not be disposed of, as prescribed
inthis article, contrary to the provisions of a will by which it was
devi sed, or of a conveyance or other instrunent by which it was
transferred, to the infant, inconpetent person or conservatee.

§ 1753. Effect of disposition. A deed, nortgage, release or |ease
made in good faith, as prescribed in this article, upon an application
in behalf of an infant, inconpetent person or conservatee, has the sane
validity and effect as if executed by the person in whose behalf it was
executed, and as if the infant were of full age or the inconpetent
person or conservatee were of sound m nd and conpetent to manage his
affairs. It shall be valid and effectual to vest in any purchaser an
interest of an infant not in being at the tine of the said sale, and any
nort gage so executed shall be a valid lien and charge upon the
contingent interest of an infant not in being at the time of the
execution and delivery of the sane. A release of an inchoate right to
dower as authorized by this article shall have the sanme effect as if the
wi fe had joined with the husband in a deed or conveyance of the property
af fected thereby and had duly acknow edged the sane in the manner
required by law to pass the estate of married wonen. The failure to
conduct the proceeding strictly in accordance with the provisions of
this article shall not invalidate the disposition if the interests of
the infant, inconpetent person or conservatee have not been prejudi ced.

8§ 1755. Proceeds of sale deenmed real property. A sale of real



property, or of an interest in real property other than a possibility of
reverter, of an infant or inconpetent person, does not give to the

i nfant or inconpetent person any other or greater interest in the
proceeds of the sale than he had in the property or interest sold.

Those proceeds are deened property of the sanme nature as the estate or
interest sold until the infant arrives at full age or the inconpetency
is renoved. The proceeds of the release of a possibility of reverter
shal|l be deened and treated as if they were proceeds of real property of
whi ch the infant was seized and possessed. If the inconpetent person
dies after the sale, having specifically devised the property sold, the
provi sions of section thirty-six of the decedent estate |law shall apply
to the devise.

§ 1761. Distribution of proceeds of disposition. 1. After the
di sposition of real property as provided in this article, the court
shall direct the distribution of the proceeds.

2. The court shall direct the paynment fromthe proceeds of all debts,
i n equal proportion, without giving a preference to a debt founded upon
a specialty or upon which judgnent has been taken.

3. The court shall direct the investnent of any portion of the
proceeds belonging to the infant, inconpetent person or conservatee
which is not needed for the paynent of debts, or the safe keeping, or
t he i medi ate mai ntenance and education of hinself or his famly, or for
the preservation or inprovenment of his real property or his interest in
real property.

4. The court shall require a report, under oath, of the disposition
and investnent of the proceeds to be made as soon as practicable, and
nmust conpel periodical accounts to be rendered thereafter by each person
who is intrusted with the proceeds or any part thereof.

8§ 1762. Distribution of proceeds to owner of particular or
reversionary estate. 1. Wen real property has been di sposed of so as to



include a particular reversionary estate, as provided in sections 1746
and 1747, the court shall direct that the value of such estate be paid
fromthe proceeds of disposition.

2. The manner of paynent nay be either in a gross sumor by the
i nvestment of a just proportion of the proceeds until the term nation of
the prior estate or the comencenent of a future estate.

3. If a prior estate has been included, income fromthe invested
proceeds shall be paid to the owner of such estate. But no such paynent
shall be made nor shall any gross sum be paid to such owner until an
ef fectual release of the right or estate of the person so consenting,
executed to the satisfaction of the court, and duly acknow edged or
proved, and certified, in Iike nmanner as a deed to be recorded, has been
filed with the clerk.

4. If a future estate has been included, the invested proceeds shal
be paid to the owner of such estate at the tinme of the commencenent
t her eof .

§ 1763. Distribution of proceeds upon rel ease of inchoate right of
dower. Wiere an inchoate right of dower is released as prescribed in
this article and such release is to acconpany a sale by the husband of
the property to which the inchoate right of dower attaches, the court
shall make an order requiring one-third of the anmount realized on the
sale of the property to which the inchoate right of dower attached to be
i nvested by the guardian, commttee or conservator, or paid into the
court to be held for the benefit of the husband during his life and upon
his death for the benefit of the wife during her life, or the court may
direct said anmounts to be paid to the husband upon his giving an
undertaking in the anount of at |east double the amount so received for
such rel ease, conditioned for the repaynent as the court shall direct by
his executors or admnistrators of such amobunt upon the death of the
husband, or the court nay ascertain the sumin gross representing the
present val ue of such inchoate right of dower and direct the paynent of
that sumto the guardian, conmittee or conservator for the wife. Were



an inchoate right of dower is released as prescribed in this article,
and, at the tine of the comencenent of the proceeding, the property to
whi ch the inchoate right of dower attaches has already been sold by the
husband, and the wife has not joined in the conveyance or otherw se

rel eased her inchoate right of dower, the court shall make an order
that, as the consideration for the rel ease, or as part of the
consideration therefor, there be paid to the guardian, commttee, or
conservator or into the court an anount to be fixed by the court as
equal to one-third of the fair market value of the property, to be

i nvested by the guardian, commttee or conservator or held by the court
for the benefit of the person naking such paynment during the |life of the
husband, and upon his death for the benefit of the wife during her life,
and upon her death to be returned to the person maki ng such paynent or
to his executors, administrators or assigns; or in lieu of such paynent,
the court may all ow an undertaking to be given in the amount of at | east
doubl e the anobunt so fixed as equal to one-third of the fair market

val ue of the property, conditioned for the paynent as the court shal
direct, upon the death of the husband | eaving the wife surviving, of the
said sumso fixed as equal to one-third of the fair value of the
property, to be held for the benefit of the wife during her life and
upon her death to be returned to the person giving such undertaking or
to his executors, adm nistrators or assigns; or, in |lieu of such paynent
or undertaking, the court may ascertain the sumin gross representing
the present value of such inchoate right of dower in the fair market

val ue of the property and direct the paynent of that sumto the
guardi an, conmttee or conservator for the wfe.

8§ 1764. Distribution of proceeds where there is an interest of an
infant not in being. In case by any contingency, infants not in being
may t hereafter become possessed of any interest in the real property
di sposed of, the court, in case of a sale, shall cause the proceeds of
the sale, after paying the costs and expenses of the sane, to be placed
at interest for the benefit of the persons who are or who ultinately nay
be entitled to the sane, and shall not authorize the distribution of the
same in advance of said contingency, except upon a petition of sone
person entitled thereto and upon filing an undertaking in such anount as



the court shall direct, conditioned that in case of any contingency by
whi ch any infant not then in being shall thereafter beconme entitled to

any of the proceeds of the sale, that said petitioner will pay to said
person or persons his or their proportionate share of the noney so paid
over to said petitioner. 1In the case of the nortgagi ng of said real

estate, the proceeds of the sane, after paying costs and expenses, shal
be paid out and di sbursed under the direction of the court only for the
pur pose of paying | awful charges thereon, or repairing, inproving,
bui | di ng upon or otherw se enhancing in value any real estate so

nort gaged as af oresai d.

8§ 1765. Distribution of proceeds to guardian of infant, conmttee of
i nconpet ent or conservator of conservatee. 1. Proceeds or incone of
proceeds invested as provided in subdivision 3 of section 1761 may be
pai d on order of court on such undertaking as it may require.

2. If the proceeds do not exceed one thousand dollars, the court may
direct that the sanme be paid to the father or nother of the infant, or
to some conpetent person with whomthe infant resides, or who has sone
interest in his welfare, for the use and benefit of such infant.

3. In the case of an infant residing without the state, and having in
the state or country where he resides a general guardian or person duly
appoi nted under the |laws of such state or country to the control, and
entitled by the aws of such state or country to the custody, of the
noney of said infant, the court, upon satisfactory proof of such facts
and of the sufficiency of the security given by such general guardian or
person in such state or country, by the certificate of a judge of a
court of record of such state or country, or otherw se, nay direct that
the portion of such infant arising upon a sale pursuant to this article
shall be paid over to such general guardi an or person

§ 1766. Distribution of proceeds on death of infant, inconpetent or
conservatee. |If the infant should die before arriving at full age, or
t he i nconpetent person should die before the inconpetency is renoved, or



t he conservat ee should die before the conservatorship is term nated not
| eavi ng any personal property, or not |eaving sufficient personal
property to pay funeral expenses and expenses that may be necessary or
necessarily incurred, then in each case, the proceeds of disposition of
real property are to be deened personal property so far as nay be
necessary to pay the funeral and other necessary expenses. The proceeds
are to be paid, upon order of the surrogate's court or court having
jurisdiction of the estate of the deceased, to an adm nistrator

appoi nted by the surrogate to adm ni ster upon decedent's estate, and
after paying all funeral expenses and expenses of adm nistration and any
i ndebt edness, the renminder, if any there be, upon the order of the
surrogate, shall be paid into the hands of the trustee who held the
sanme, to be distributed as the |law directs.

ARTI CLE 18
SPECI AL PROCEEDI NG FOR RELEASE OF CLAI M AGAI NST STATE OF | NFANT OR
| NCOVPETENT FOR APPROPRI ATI ON OF REAL PROPERTY
Section 1801. G ounds.
1802. By whom nmai nt ai ned.
1803. Notice of petition.
1804. Contents of petition.
1805. Security.
1806. Judgmnent.
1807. Paynent of conpensation; rel ease.
1808. Distribution of proceeds of conpensati on.

§ 1801. Grounds. In any case, where the person entitled to
conpensation fromthe state, by reason of the appropriation by the state
of real property, or of any easenent therein, or of a term estate,

i nchoate right of dower, or other right or interest in real property,
and of | egal damages caused by any such appropriation, and of damages
sust ai ned by any entry upon, use or occupation of, or injury to such
real property by the state prior to conpletion of appropriation, is an
infant, a person inconpetent to manage his affairs by reason of nenta
i1l ness or other cause, or a conservatee as designated in article



seventy-seven of the nental hygiene | aw, and whose interest in such real
property or rights thereunder as aforenentioned is not governed by a
trust expressed in a will creating the estate nor subject to a valid
power of sale contained in such will which does not expressly prohibit
the giving of a release to the state because of such appropriation, a
speci al proceeding may be comrenced in the county where the appropriated
property or a part thereof is situated, for |l eave to release to the
state the claimfor conpensation of such infant, inconpetent person or
conservatee, in the manner provided in this article, for the amount of
consideration therefor offered by the state. This article shall also
apply to the contingent interest of an infant not in being.

§ 1802. By whom mai ntained. 1. Except as provided in subdivision two,
t he special proceeding may be nmintained only by the general or
testamentary guardi an or guardi an appoi nted by deed of the property of
the infant, or by the comrittee of the property of the inconpetent
person, or by the conservator of the property of a conservatee. \Were
it is maintained in behalf of an infant of the age of fourteen years or
upwar ds, the infant nust join therein.

2. Where the value of the claimdoes not exceed one thousand doll ars,
t he speci al proceeding may be nmintained by the father, or nother, or
sonme conpetent person with whomthe infant, inconpetent person or
conservatee resides, or who has sone interest in his welfare. Were,
however, there is an existing general or testanentary guardi an of the
property of such infant, or a coomittee of the property of such
i nconpet ent person, or a conservator of the property of such
conservatee, the proceeding my be maintained only by such
representative.

8§ 1803. Notice of petition. Notice of petition shall be given, in the
di scretion of the court, to such persons and in such manner as the court
may direct.



§ 1804. Contents of petition. The petition shall state: 1. The nane
and residence of the petitioner, the facts concerning his appoi nt nent
and qualification as a person by whomthe proceeding is naintai nabl e,
and a statenent as to the anmpunt of any existing undertaking given by
himin such capacity then in force and effect, whether or not any such
exi sting undertaking includes the value of the property appropriated. |f
an undertaki ng had been di spensed with by the surrogate in any case
where such property was derived by the infant through his father or
not her under the instrunment by which a guardi an was appoi nted, such fact
shal | be disclosed to the court.

2. The nane, age and residence of the infant, inconpetent or
conservat ee.

3. The particulars with regard to such appropriation, including the
nature and extent of the property appropriated and a description.

If a survey map has been filed in the appropriation proceedi ng, a copy
of such a map shall be attached to and made part of the petition.

4. The nature and extent of the property, if any, entered upon, used,
occupied or injured by the state prior to conpletion of such
appropri ation.

5. The anount offered by the state in full conpensation.

6. The facts in relation to the value of the interest to be rel eased.

7. \Whet her any previous application has been nade, and, if so, the
time and di sposition.

8. Where the value of the claimdoes not exceed one thousand doll ars,
that either the petitioner or a conpetent, disinterested person
acquainted with the facts, whose affidavit is made a part of the
petition, has made a careful investigation of the facts relating to the
offer, and that as a result of such investigation he has found and
verily believes that the anpbunt of conpensation so offered by the state,



for the interest or undivided interest of said infant, inconpetent
person, or conservatee represents the fair market value of the property
appropriated and just conpensation therefor and for the | egal damages
caused by such appropriation, and the danmnages, if any, sustained by the
entry upon, use or occupation of, or injury to such property by the
state prior to conpletion of appropriation. In any case involving an

i nfant of the age of fourteen years or upwards or a conservatee, his
witten consent to the acceptance in his behalf of the anount so offered
shal | acconpany the petition, unless the aforesaid infant is classed in
the petition as an inconpetent person, in which event such consent shal
not be required.

§ 1805. Security. On presentation of the petition, where the val ue of
t he cl ai m exceeds one thousand dollars, the court shall fix the amount
of security or additional security, if any, to be given by such general
or testanentary guardi an, comrittee or conservator, for the faithful
performance of his trust, to cover the anobunt of conpensation to be
received by the infant, inconpetent or conservatee because of such
appropriation. The court shall dispense with the giving of security, on
facts submitted in the petition, in any case where the surrogate had
done |ikew se as to such guardi an under the provisions of the
surrogate's court procedure act with respect to the property so
appropri at ed.

§ 1806. Judgment. Upon examining into the truth of the allegations of
the petition, and hearing the allegations and proofs of the parties,
presented orally or by affidavit, as to the value of the interest of the
i nfant, inconpetent person or conservatee in the property so
appropriated, including the | egal danages caused by such appropriation,
and the danages, if any, sustained by the entry upon, use or occupation
of, or injury to such property by the state prior to conpletion of
appropriation, and, upon inquiring into the facts and circunstances and
duly considering the matter, if it shall appear to the satisfaction of
the court that the anmount of conpensation offered to be paid by the
state represents the fair market value of the property appropriated and



just conpensation for the | egal damages caused by such appropriation and
t he danages, if any, sustained by the entry upon, use or occupation of,
or injury to such property by the state prior to conpletion of
appropriation, and that the interest of the infant, inconpetent person
or conservatee will be substantially pronoted by rel easing or joining
with others in releasing any such claimfor the anmount of conpensation
of fered therefor by the state, the court may render a judgnent
authorizing petitioner to enter into an agreenent with the state, in
such formas may be subnitted by the state or any agency or depart nment
t hereof, for the anmount of conpensation offered by the state and
approved by the court and authorizing and directing petitioner to
execute and deliver to the state a rel ease of such claimand any
docunents or instrunents as may be required by the state to give ful
effect to such release and authorizing and directing petitioner to
receive the anount in full paynment of such claimfor conpensation.

§ 1807. Paynent of conpensation; release. 1. Upon the paynent of such
conpensation by the state in the manner provided by the judgnent, the
state shall be released of and fromany and all clains, danages and
liability arising fromor growi ng out of such appropriation, and in and
to every matter and thing in anywi se related to said property so
appropri at ed.

2. The failure to conduct the proceeding for the rel ease of any claim
agai nst the state of an infant, inconpetent person or conservatee as
covered by this article, shall not invalidate or render ineffective such
release if the interests of the infant, inconpetent person or
conservat ee have not been prejudi ced.

§ 1808. Distribution of proceeds of compensation. 1. \Were
conpensati on exceeds one thousand dollars, it shall be deened property
of the same nature, and the disposition thereof shall be made in the
same nmanner, as the disposition of proceeds of a sale, nortgage, rel ease
or | ease of real property of infant or inconpetent.



2. \Were conpensation does not exceed one thousand dollars, after
deducting therefromthe paynent of any attorney's fees and the expenses,
if any as allowed by the court, the proceeds shall be adm nistered by
the petitioner for the use and benefit of the infant, inconpetent person
or conservatee, including the application thereof for the purposes, in
t he manner, under the limtations and through the nedi um provided for in
the nental hygiene |aw of the state of New York and official rules and
regul ati ons adopted pursuant thereto as to funds belonging to a patient,
in any case where such ward is an inconpetent person or conservatee
confined as a patient to a state institution under the jurisdiction of
t he departnent of nmental hygi ene of the state of New York.

ARTI CLE 19
DI SCHARGE OR EXTI NGUI SHVENT OF ENCUMBRANCES, CLAI MS AND | NTERESTS
Section 1901. Rel ease of rents reserved by | eases in perpetuity.
1911. Action to extinguish inchoate right of dower.

1921. Di scharge of nortgage.

1921-a. Partial release fromlien of nortgaged prem ses.

1931. Di scharge of record of ancient nortgages presuned paid.

1932. Di scharge of record of ancient nortgage where tine of
maturity i s dependent on contingent event related to
use of prem ses.

1933. When county clerk or register to discharge nortgage of
record.

1941. When special proceeding to quiet title nay be
mai nt ai ned.

1942. Petition in special proceeding to quiet title.

1943. Order for publication of notice to persons interested.
1944, Hearing and final order upon non-appearance of adverse
cl ai mant s.
1945. Hearing and final order upon appearance of adverse
cl ai mant s.
1946. Notice of pendency to be filed and recorded.
1951. Ext i ngui shnment of non-substantial restrictions on the

use of | and.
1953. Ef fect of certain special Iimtations and conditions



subsequent .

1954. Action to limt existing possibilities of reverter and
rights of entry restricting the use of |and.
1955. Modi fication or extinguishnment of certain restrictions

on the use of land held for charitable purposes.

8§ 1901. Release of rents reserved by |eases in perpetuity. 1. Any
person interested in |lands held under a | ease in perpetuity, upon which
no rent has been paid for at |east twenty years, may present his
petition to the courts nmentioned in this section asking that it be
decl ared that the rents and reversion have been rel eased to the owner of
the fee. Such petition shall be verified, shall describe the | ease and
allege that the rents and reversi on have been rel eased, and shall state
such facts as the petitioner can ascertain relative to the execution of
a release and the identity of the persons who woul d ot herw se be the
present owners of the rents and reversion and the | ast known owner
t her eof .

2. Such petition may be presented to the suprenme court or to the
county court of the county where the |lands are situated. The court nay
t hereupon order all persons interested to show cause at a certain tine
and place why the rents and reversion should not be declared to have
been rel eased. A description of the | ease and | ands affected thereby
and the nanme of the |ast known owner of the rents and reversion shall be
specified in such order, and the order shall be published in such
newspaper or newspapers and for such time as the court shall direct. The
court may al so direct the order to be personally served upon such
persons as it shall designate.

3. The court may issue conm ssions to take the testinony of w tnesses
and may refer the petition to a referee to take and report proofs of the
facts stated in the petition. Upon being satisfied that the matters
alleged in the petition are true, the court may make an order decl aring
that the rents and reversion have been released to the owner of the fee.
The nonpaynent of rent under any such | ease for twenty years shall be
presunptive evidence of such a rel ease.



4. The entry of such order in the office of the clerk of the county
where such |lands are situated shall have the sane effect as a rel ease of
such rents and reversion to such owner then duly executed and recorded.
The county clerk shall note on the margin of the record of the original
| ease a m nute of the entry of such order

8§ 1911. Action to extinguish inchoate right of dower. 1. An owner of
| and subject to an inchoate right of dower may maintain an action in the
suprene court agai nst the possessor of such right to have the right
extingui shed. In such action the court shall find the present cash val ue
of the inchoate right of dower according to the |aw applicable to
annuities and survivorships. It shall also determ ne whether the paynent
to the defendant of the sumfound, in lieu of her right, would be unduly
prejudicial to her. If the court determ nes that such paynent woul d not
be unduly prejudicial, the court, upon proof of paynent of such sumto
t he def endant or upon paynment into court for her credit, shall nake an
order declaring the inchoate right of dower extinguished.

2. Not hing herein contained shall be construed to affect section 967
or article 17 of this chapter, or section two hundred and forty-ei ght of
the surrogate's court act.

8§ 1921. Discharge of nortgage. 1. (a) After paynent of authorized
principal, interest and any other anpunts due thereunder or otherw se
owed by | aw has actually been nade, and in the case of a credit line
nortgage as defined in section two hundred ei ghty-one of the real
property law on witten request, a nortgagee of real property situate in
this state, unless otherw se requested in witing by the nortgagor or
t he assignee of such nortgage, nust execute and acknow edge before a
proper officer, in like nmanner as to entitle a conveyance to be
recorded, a satisfaction of nortgage, and thereupon within thirty days
arrange to have the satisfaction of nortgage: (i) presented for
recording to the recording officer of the county where the nortgage is
recorded, or (ii) if so requested by the nortgagor or the nortgagor's



desi gnee, to the nortgagor or the nortgagor's designee. Failure by a
nortgagee to present a certificate of discharge for recording shal
result in the nortgagee being liable to the nortgagor in the anount of
five hundred dollars if such nortgagee fails to present such certificate
within thirty days, shall result in the nortgagee being liable to the
nortgagor in the anount of one thousand dollars if such nortgagee fails
to present a certificate of discharge for recording within sixty days or
shall result in the nortgagee being |iable to the nortgagor in the
anount of one thousand five hundred dollars if such nortgagee fails to
present a certificate of discharge for recording within ninety days. For
t he purposes of such liability under this subdivision, the term
"nortgagee” shall not include a person, partnership, association,
corporation or other entity which nakes | ess than five nortgage | oans in
any cal endar year. The nortgagee shall within forty-five days deliver
the note and the nortgage and where a title is registered under article
twel ve of the real property law, the registration copy of the nortgage
and any registration certificates in the nortgagee's possession to the
nort gagor or the nortgagor's designee maki ng such paynent and request if
required as aforesaid. Delivery of a satisfaction of nortgage in
accordance with the terns of section two hundred seventy-five of the
real property law shall be deenmed to satisfy the requirenents of this
section regarding the satisfaction of nortgage.

(b) No nortgagee shall return, destroy, or otherw se refuse to accept
a paynent nade pursuant to the terns of a payoff letter, including but
not limted to terns regarding the |ocation and the manner of paynent
speci fied by the nortgagee, even if such paynent does not cover the ful
anount of principal, interest, and any other anmounts due and ow ng under
t he nortgage, provided, however, if there is a defect with the paynent
that prevents the nortgagee fromidentifying with reasonable diligence
t he nortgage for which such paynent is nade, the nortgagee nay refuse to
accept such paynent and return the paynent to the remtter. The
nort gagee shall apply such paynment to the unpaid principal, interest or
any ot her anmounts due under the nortgage, provided that a paynent nade
pursuant to a payoff statenent shall not result in the execution of a
satisfaction of nortgage pursuant to paragraph (a) of this subdivision
or in the issuance of a certificate of discharge of nortgage pursuant to
subdi vi si on one of section two hundred seventy-five of the real property



| aw unl ess the paynent covers the full anount of principal, interest,
and any ot her anmounts due and ow ng under the nortgage.

2. Upon the failure or refusal of any such nortgagee to conply with
t he foregoing provisions of this section any person having an interest
in the nortgage or the debt or obligation secured thereby or in the
nort gaged prenmi ses may apply to the supreme court or a justice thereof,
or to the county court or a judge thereof, in or of any county in which
the nortgaged prenises or any part thereof are situated in whole or in
part, upon a petition, for an order to show cause why an order should
not be made by such court canceling and di schargi ng the nortgage of
record, and directing the register or clerk of any county in whose
of fice the same nmay have been recorded to mark the same upon his records
as cancel ed and di scharged, and further ordering and directing that the
debt or other obligation secured by the nortgage be cancel ed, upon
condition that in the event such nortgage is not paid, the suns tendered
pursuant to the foregoing provisions of this section be paid to the
of ficer specified by law to hold court funds and noneys deposited in
court in the county wherein the nortgaged prenises are situated in whole
or in part. Said petition nust be verified in |like manner as a verified
pleading in an action in the suprene court and it nust set forth the
grounds of the application.

3. In any case where an actual tender, as provided in subdivision one
of this section, cannot with due diligence be made within this state,
any person having an interest in the nortgage or the debt or obligation
secured thereby, or in the nortgaged prem ses, nay apply to the suprene
court or a justice thereof, or to the county court or a judge thereof,
in or of any county in which the nortgaged prenm ses, or any part thereof
are situated in whole or in part, upon petition setting forth the
grounds of the application and verified as aforesaid, for an order to
show cause why an order should not be nade by said court canceling and
di scharging the nortgage of record, and directing the register or clerk
of any county in whose office the sane may have been recorded to nmark
t he sane upon his records as cancel ed and di scharged and further
ordering and directing that the debt or other obligation secured by the
nort gage be cancel ed, upon condition that the principal sumof the



nort gage or any unpai d bal ance thereof, with interest up to the date
when said order shall be entered and the aforesaid fees all owed by |aw,
be paid to the officer specified by law to hold court funds and noneys
deposited in court in the county wherein the nortgaged pren ses are
situated in whole or in part.

4. In the case of a nortgage secured by property inproved by a
one-to-six famly, owner occupied, residential structure or residential
condom niumunit, if the nortgagee fails within ninety days to deliver
the satisfaction of nortgage and/or fails within ninety days to deliver
the note and the nortgage and any ot her docunents as required by
subdi vi sion one of this section and if the nortgage is not otherw se
satisfied the nortgagee shall be liable to such person in the anount of
five hundred dollars or the economc |oss to such person, whichever is
greater. If the nortgagee has delivered such satisfaction of nortgage in
a tinmely manner and has certified that the note and/or nortgage are not
in its possession as of such date, the nortgagee shall not be liable
under this section if the nortgagee agrees to defend and hold harml ess
the nortgagor by reason of the inability or failure of the nortgagee to
furnish the note or nortgage within the tinme period prescribed in this
subdi vi si on; provided that in connection with nortgage | oans purchased
prior to July twenty-seven, nineteen hundred ninety-one by the state of
New Yor k nortgage agency pursuant to section two thousand four hundred
five or two thousand four hundred-five-b of the public authorities |aw,
the state of New York nortgage agency, its successors or assigns shal
not be |iable under this section if it does not defend and hol d harm ess
the nortgagor by reason of the inability or failure of the state of New
York nortgage agency, its successors or assigns to furnish the note or
nortgage within the tine period prescribed in this subdivision. Danages
i nposed by this subdivision shall be in addition to the other costs and
fees allowed in this section.

5. (a) In the case of a nortgage secured by property inproved by a
one-to-six famly, owner occupied, residential structure or residential
condom niumunit, if within ninety days of receipt of paynent, and
request if required, the nortgagee fails to deliver to the nortgagor or
the nortgagor's designee the satisfaction of nortgage, the note and the



nort gage and any ot her docunents as required by subdivision one of this
section, any attorney-at-|law nmay execute, acknow edge and upon paynent
of an additional filing fee of fifty dollars cause to be filed with the
recording officer of the county where the nortgage is recorded, an
affidavit which conplies with this section. Unless the nortgagee shal
file a verified objection to such affidavit within thirty-five days of
being filed, as of the date thirty-five days subsequent to its filing,
such affidavit shall be recorded and satisfy the Iien of such nortgage
on the nortgaged prem ses.

(b) The affidavit shall state that:

(i) The affiant is an attorney-at-law and that the affidavit is nade
on behalf of and at the request of the nortgagor or any person who has
acquired title to the nortgaged prem ses;

(ii) The nortgagor made a proper request of the nortgagee for the
execution of the satisfaction of nortgage pursuant to subdivision one of
this section;

(iii) The nortgagor has received a payoff statenent for the | oan
secured by the nortgage, and shall annex as evidence a copy of the
payof f statenent;

(iv) The affiant has ascertained that the nortgagee received paynent
of the loan in accordance with the payoff statenent, and shall annex as
evi dence, copies of the check negotiated by the nortgagee or docunentary
evi dence of such paynent;

(v) The affiant, at least thirty days after the nortgagee received
paynment, has given the nortgagee witten notice together with a copy of
the proposed affidavit, delivered by certified or registered mail,
return recei pt requested, to the attention of the person or departnent
set forth in the payoff statement, of the affiant's intention to execute
and record an affidavit in accordance with this section; and

(vi) The nortgagee has not responded in witing to such notification
or all requests by the nortgagee for paynment have been conplied with at
| east fifteen days prior to the date of the affidavit.

(c) Such affidavit shall identify the nortgagor and the nortgagee,
state the date of the nortgage, the |iber and page of the | and records
where the nortgage is recorded and give simlar information with respect
to any recorded assignnment of the nortgage.

(d) The affiant shall attach to the affidavit photostatic copies of



t he docunentary evi dence that paynent has been received by the

nort gagee, including nortgagee's endorsenent of any check, and a
photostatic copy of the payoff statenment and certify each to be a copy
of the original docunent.

(e) Wthin five days of the filing of such affidavit the register or
clerk of every county in whose office said nortgage has been recorded
shall give the nortgagee witten notice, delivered by certified or
regi stered nail, return receipt requested, to the attention of the
person or departnent set forth in the payoff statenment, as annexed to
the affidavit filed hereunder, of the filing of such affidavit, which
notice shall include the following notice in capital letters:

"THI S NOTI CE | S MADE UNDER SECTI ON 1921 OF THE REAL PROPERTY ACTI ONS
AND PROCEEDI NGS LAW FAILURE TO FILE WTH THIS OFFI CE W THI N THI RTY DAYS
OF THI'S NOTI CE A VERI FI ED OBJECTI ON TO THE DI SCHARGE OF THE MORTGAGE
DESCRIBED IN THI'S NOTI CE WLL RESULT | N SUCH MORTGAGE BElI NG CANCELED AND
DI SCHARGED OF RECORD. "

Unl ess the register or clerk of such county shall receive fromthe
nortgagee, within thirty-five days of the date of filing of such
affidavit, a verified objection by the nortgagee to the di scharge of
said nortgage, the register or clerk shall record the affidavit and
supporting docunments and nmark the nortgage described in the affidavit
cancel ed and di scharged of record and such recorded affidavit shall have
the sane force and effect as a duly executed satisfaction of nortgage
recorded in accordance with section three hundred twenty-one of the real
property law. If the register or clerk of such county shall receive from
the nortgagee, within thirty-five days of the date of filing of such
affidavit, a verified objection by the nortgagee to the di scharge of
said nortgage, the register or clerk shall return the original affidavit
and the verified objection to the attorney filing such affidavit w thout
mar ki ng the nortgage described in the affidavit cancel ed or di scharged
of record. The clerk or register of such county shall additionally
transmt a copy of the affidavit and the verified objection to its
appl i cabl e appellate division of the suprenme court, conmittee on

prof essi onal standards, for such further proceedings as determ ned
appropriate by such committee.

(f) The county clerk or register shall index the affidavit in the same
manner as a satisfaction of nortgage and shall record such instrunent



upon paynent of the sane fees as for a satisfaction of nortgage.

(g) (i) Any attorney who prepares an affidavit and negligently causes
the affidavit to contain false information shall be liable to the
nort gagee for any nonetary damages and subject to other applicable
sanctions under | aw.

(ii) Any person who supplies false infornmation for the affidavit shal
be liable to the nortgagee for any nonetary danages and subject to other
appl i cabl e sanctions under | aw.

(h) A banking or other organization having the original or copies
t hereof, shall furnish, within sixty days of receiving a witten
request, a copy of the front and reverse sides of a check issued to
satisfy the nortgage obligation by such banki ng or other organization,
needed for conpletion of an affidavit in accordance with this subdivi-
si on.

6. Eight days' notice of the application for either of the orders
provi ded for in subdivisions two and three of this section shall be
given to the then nortgagee of record and also, if the petition show
that there is a nortgage not of record, to such nortgagee. Such notice
shall be given in such nanner as the court or the judge or justice
thereof to whomthe petition is presented may direct, and said court or
judge or justice may require such longer notice to be given as may seem
proper. |f sufficient cause be shown the court or judge or justice
t hereof nmay issue such order to show cause returnable in | ess than eight
days.

7. Upon the return day of such order to show cause, the court, upon
proof of due service thereof and on proof of the identity of the
nort gagee and of the person presenting the petition, shall inquire in
such manner as it nmay deem advi sable, into the truth of the facts set
forth in the petition, and in case it shall appear that said principal
sum or any unpai d bal ance thereof and interest and the said fees all owed
by | aw have been duly paid or tendered but not accepted and said
satisfaction of nortgage has been duly presented for execution, or that
such tender and presentation could not have been nade within this state
with due diligence, then, in the event such nortgage is not paid, the
court shall nake an order directing the suns so tendered, or in a case



where such tender could not have been made as aforesaid, directing the
principal sumor any unpaid bal ance thereof, with interest thereon to
the date of entry of said order together with all other anobunts due

t her eunder pursuant to subdivision three of this section and the
aforesaid fees allowed by law, to be paid to the officer specified by
law to hol d court funds and noneys deposited in court in the county
wherein the application herein is made, and directing and ordering that
upon such paynent the debt or other obligation secured by the nortgage
be cancel ed and further directing the register or clerk of any and every
county in whose office said nortgage shall have been recorded to nark
sai d nortgage cancel ed and di scharged of record upon the production and
delivery to such register or clerk of a certified copy of the order and
the recei pt of such officer, showing that the anmobunt required by said
order has been deposited with him which certified copy of said order
and which receipt shall be recorded, filed and i ndexed by any such
register or clerk in the same manner as a certificate of discharge of a
nortgage. Said recei pt need not be acknowl edged to entitle it to be
recorded. The court in its discretion, when granting any such order
after application therefor pursuant to subdivision tw of this section,
may award costs and reasonable attorney's fees to the person neking the
application, in the absence of the showing of a valid reason for the
failure or refusal to execute the satisfaction of nortgage and deliver
the sane, the note and nortgage and any ot her docunents required under
subdi vi sion one of this section. The noney deposited shall be payable to
t he nortgagee, his personal representative or assigns, upon an order of
the suprenme court or county court, directing the paynent thereof to him
upon such evidence as to his right to receive the sanme as shall be
satisfactory to the court.

8. Wierever any register or clerk shall record any order and receipt
as herei nbefore specified, he shall nmark the record of said nortgage as
fol | ows:

"Cancel ed and di scharged by order of the ..........................
Court, County of ....................... , dated .................. and
filed ....... ... ... ... ..... ," and thereupon the lien of such nortgage
shall be deened to be discharged and the debt secured thereby shall be
deened to be canceled. Said register or clerk shall be permtted to



charge for recording and filing said order and receipt, the sane fees to
which he is now entitled for recording and filing a certificate of
satisfaction of a nortgage.

9. Wien used in this section:

(a) "Mortgagee" neans (i) the current hol der of the nortgage of record
or the current holder of the nortgage, or (ii) any person to whom
paynments are required to be made or (iii) their personal
representatives, agents, successors, oOr assigns.

(b) "Attorney-at-law' nmeans any person admitted to practice law in
this state and in good standing.

(c) "Payoff statenment” neans a statenent setting forth the unpaid
bal ance of the nortgage, including principal, interest and ot her charges
pursuant to the | oan docunents, together with a per diemrate for
i nterest accruing after the date to which the unpaid bal ance has been
cal cul ated. The payoff statenent furnished by a banking organi zati on or
corporate nortgagee shall include a nanme of an individual enployed by
such banki ng organi zati on or corporate nortgagee or departnent of such
banki ng organi zati on or corporate nortgagee to whominquiry concerning
t he payoff statenments are to be addressed in addition to the address of
t he banki ng organi zation or corporation for use in connection with the
af fidavit under subdivision five of this section.

(d) "Banki ng organization" shall have the sanme neaning as provided in

subdi vi si on el even of section two of the banking | aw and shall include
any institution chartered or licensed by the United States or any state.
(e) "Note" shall include any witten evidence of indebtedness.

§ 1921-a. Partial release fromlien of nortgaged prem ses. 1. \Wenever
t he owner of nortgaged property situate in this state shall be entitled,
pursuant to the ternms of the nortgage encunbering such property, to
obtain the release of a portion thereof fromthe Iien of such nortgage,
t hen, upon (1) delivery by such owner to the nortgagee of a partial
rel ease fromlien of nortgaged premises, in a formentitled to be
recorded, describing the portion of the nortgaged prenises so entitled
to be rel eased, together with the fees allowed by |aw for the taking of
t he acknow edgnment of a deed, (2) proof that all requirenents set forth



i n such nortgage as conditions precedent to the execution and delivery
by the nortgagee of such partial rel ease have been satisfied, and (3)
paynment, or tender of paynent, to the nortgagee of all suns required
under the terns of the nortgage to be paid to obtain such parti al

rel ease, such nortgagee nust execute and acknow edge before a proper
officer, in like manner as to entitle a conveyance to be recorded, the
partial release theretofore delivered to such nortgagee or such other
partial release fromlien of nortgaged prenm ses as nmay be required to be
execut ed under the ternms of the nortgage, which release shall be in
recordabl e form

2. Upon the failure or refusal of any such nortgagee to conply with
t he foregoing provisions of this section, any owner of the nortgaged
prem ses nay apply to the suprene court or a justice thereof, or to the
county court or a judge thereof, in or of any county in which the
nort gaged prenises or any part thereof are situated in whole or in part,
upon a petition, for an order to show cause why an order should not be
made by such court releasing of record fromthe lien of said nortgage
the parcel or parcels of land described in said rel ease, and directing
the register or clerk of any county in whose office the same nay have
been recorded to mark the same upon his records as released as to the
parcel or parcels described in such order, and further ordering and
directing that the debt or other obligation secured by the nortgage be
reduced in the anount tendered or paid, upon condition that in the event
such nortgage or part thereof is not paid, the suns tendered pursuant to
the foregoing provisions of this section be paid to the officer
specified by law to hold court funds and noneys deposited in court in
the county wherein the nortgaged prem ses are situated in whole or in
part for the purpose of paying said sumover to the nortgagee. Said
petition nust be verified in |ike manner as a verified pleading in an
action in the suprene court and it nust set forth the grounds of the
appl i cation.

3. In any case where an actual tender, as provided in subdivision one
of this section, cannot, with due diligence, be made, any owner of the
nort gaged prem ses may apply to the supreme court or a justice thereof,
or to the county court or a judge thereof, in or of any county in which



t he nortgaged prem ses, or any part thereof are situated in whole or in
part, upon petition setting forth the grounds of the application and
verified as aforesaid, for an order to show cause why an order shoul d
not be nmade by said court releasing of record the parcel or parcels
described in said release fromthe lien of the nortgage, and directing
the register or clerk of every county in which the nortgaged prem ses
are located to mark the sanme upon his records as released as to the
parcel or parcels described in such order and further ordering and
directing that the debt or other obligation secured by the nortgage be
reduced, upon condition that the prerequisites for obtaining such

rel ease set forth in subdivision one of this section and the sum of the
nortgage required to be paid pursuant to the terns and conditions of
said nortgage and fees allowed by | aw or the nortgage, be paid to the

of ficer specified by law to hold court funds and noneys deposited in
court in the county wherein the nortgaged prenises are situated in whole
or in part until such tinme as said sunms may be claimed by the nortgagee.

4. Eight days' notice of the application for either of the orders
provi ded for in subdivisions two and three of this section shall be
given to the nortgagee. Such notice shall be given in such manner as the
court or the judge or justice thereof to whomthe petition is presented
may direct, and said court or judge or justice may require such | onger
notice to be given as nay seem proper. If sufficient cause be shown the
court or judge or justice thereof nmay issue such order to show cause
returnable in |l ess than ei ght days.

5. Upon the return day of such order to show cause, the court, upon
proof of due service thereof and on proof of the identity of the
nort gagee and of the person presenting the petition, shall inquire, in
such manner as it nmay deem advi sable, into the truth of the facts set
forth in the petition, and in case it shall appear that said sum or suns
required to be paid pursuant to the terns and conditions of the nortgage
and the fees allowed by | aw have been duly paid or tendered but not
accepted, said partial release fromlien of nortgage instrunent has been
duly presented for execution, or that such tender and presentation could
not have been made with due diligence and the prerequisites for
obtai ning such rel ease as set forth in subdivision one of this section



have been net, then, in the event that portion of the lien of such
nortgage required to be rel eased pursuant to the terns and conditions
thereof is not so released, the court shall make an order directing the
suns so tendered, or in a case where such tender could not have been
made as aforesaid, directing the sumor suns so required and the fees
allowed by law, to be paid to the officer specified by law to hold court
funds and noneys deposited in court in the county wherein the
application herein is made, and directing and ordering that upon such
paynment the debt or other obligation secured by the nortgage be reduced
and further directing the register or clerk of every county in which the
nort gaged prenmi ses are |located to mark said nortgage reduced of record
upon the production and delivery to such register or clerk of a
certified copy of the order and the receipt of such officer show ng that
t he amount required by said order and which recei pt shall be recorded,
filed and i ndexed by any such register or clerk in the same nmanner as a
certificate of discharge of a release fromlien of nortgaged premn ses.
Sai d recei pt need not be acknow edged to entitle it to be recorded. The
court in its discretion, when granting any such order after application
t heref or pursuant to subdivision two of this section, nmay award costs
and reasonabl e attorneys' fees to the person naking the application, in
t he absence of the showing of a valid reason for the failure or refusal
to execute the partial release fromlien of nortgaged prem ses and
deliver the sane. The noney deposited shall be payable to the nortgagee,
his representatives or assigns, |less any court costs and reasonable
attorneys' fees allowed by the court as herein provided which shall be
paid to the owner of the nortgaged prem ses who has nmade application for
the order herein referred to upon an order of the suprene court or
county court, directing the paynment thereof to such owner upon such
evidence as to his right to receive the sanme as shall be satisfactory to
t he court.

6. Wherever any register or clerk shall record any order and receipt
as herei nbefore specified, he shall mark the record of said nortgage, if
sanme be recorded, as follows:

"Part of the prem ses herein described have been rel eased fromlien of
this nortgage by order of the court, County of
, dated and filed a description of the




property so rel eased being contained in such order” and thereupon the
lien of such nortgage shall be deened to be released as to the preni ses
so described in such order and the debt or obligation secured thereby
shall be deened to be reduced as provided in such order. Said register
or clerk shall be permtted to charge for recording and filing said
order and receipt, the sane fees to which he is entitled for recording
and filing a certificate of release of |lien of nortgaged prem ses.

7. The word "nortgagee" whenever used in this section shall be
construed to include the persons entitled to enforce or satisfy the
nort gage and the personal representatives, successors and assigns, of
such persons.

8. Nothing contained in this section shall |imt or abridge any rights
or renedi es otherwi se available at law or in equity to the owner of the
nort gaged prem ses or any other person having an interest in such
nort gaged premn ses.

§ 1931. Discharge of record of ancient nortgages presunmed paid. 1.
The nortgagor, his heirs or any person having any interest in any |ands
described in any nortgage of real estate in this state, which is
recorded in this state, or nentioned in a deed recorded in this state,
and which, fromthe | apse of time, is presuned to be paid, or in any
noneys into which said | ands have been converted under a decree of a
court of conpetent jurisdiction, and which are held in place of such
| ands to answer such nortgage, nay present his petition together with an
of ficial search of the recording officer in whose office the nortgage is
recorded, or a search prepared by a person duly licensed and admtted to
practice lawin this state or by a title conpany duly incorporated and
authorized to transact business in this state show ng assi gnnents of
record, if any, to the courts nmentioned in this article, asking that
such nortgage nmay be di scharged of record.

2. Such petition shall be verified; it shall describe the nortgage,
and when and where recorded, or if such nortgage is not recorded that
the sane may be adjudged to have been paid and to be no longer a lien



upon the | ands therein described, and shall allege that such nortgage is
pai d; that the nortgagee has, or, if there be nore than one nortgagee,
that all of them have been dead for nore than five years; or if such
nort gage has been assigned by an instrunment in witing for that purpose
execut ed and acknow edged, so as to entitle the same to be recorded, and
such instrunment of assignnent has been recorded in the office of the
clerk of the county where the nortgaged prem ses or sone portion thereof
is situated, and the assignee or assignees of said nortgage have been
dead for nore than five years, such petition shall state such facts, and
no statement respecting the nortgagee or nortgagees or the names and

pl aces of residence of their heirs shall be required; or if such

nort gagee be a corporation or association, that such corporation or
associ ation has ceased to exist and do business as such for nore than
five years; the tinme and place of his or their death, and pl ace of

resi dence at the tinme of his or their death; whether or not letters
testamentary or of admi nistration have been taken out, or, if said

nort gagee or nortgagees, or assignee or assignees at the time of his or
their death resided out of this state, whether or not letters
testamentary or of admi nistration have been taken out in the county
where such nortgaged prenises are situated; or if a corporation or
association, its last place of business; the nanes and pl aces of

resi dence, as far as the sane can be ascertained, of the heirs of such
nort gagee or nortgagees, or assignee or assignees; or, if such nortgagee
be a corporation or association, then the nanes of one or nore of the
receivers, if any were appointed, or of the person who has the care of
the closing up of the business of such corporation or association, and

t hat such nortgage has not been assigned or transferred, and if such
nort gage has been assigned, state to whomand the facts in regard to the
sane.

Provi ded, however, that if such nortgage has been duly assigned, by
i ndor senent thereof or otherw se, but not acknow edged so as to entitle
the sane to be recorded, then it shall be conpetent for the court, at
any time within the period aforesaid, upon proof that all the matters
her ei nbefore required to be stated in said petition are true, and that
t he assignee of such nortgage if living, or his personal representative
i f dead, has been paid the anobunt due thereon, to nake an order that



such nortgage be di scharged of record.

Provi ded, further, that in case of a nortgage which was recorded or
adj udged to have been paid and no longer a lien, nore than fifty years
prior to the presentation of such petition, if the petitioner is unable
Wi th reasonable diligence to ascertain the facts herein required to be
stated in the petition, other than the fact of paynent, the petition nmay
set forth the best know edge and information of the petitioner in
respect thereto and what efforts have been made to ascertain such facts,
and if the court shall be satisfied that the petitioner has nade
reasonabl e effort to ascertain such facts, and that the sane cannot be
ascertained with reasonable diligence, it may then, in its discretion,
proceed upon said petition as hereinafter provided.

3. Such petition may be presented to the suprene court in the county
in which the nortgaged prem ses are situated, or to the county court of
such county.

4. The court, upon the presentation of such petition, shall make an
order requiring all persons interested to show cause at a certain tine
and place, why such nortgage should not be discharged of record. The
nanes of the nortgagor, nortgagee and assignee, if any, the date of the
nort gage and where recorded, and the town or city in which the nortgaged
prem ses are situate, shall be specified in the order. The order shal
be published in such newspaper or newspapers, and for such time as the
court shall direct. The court may also direct the order to be personally
served upon such persons as it shall designate.

5. The court may issue conm ssions to take the testinony of w tnesses
and may refer it to a referee to take and report proofs of the fact
stated in the petition. The certificate of the proper surrogate or
surrogates, whether or not letters testanmentary or of adm nistration
have been issued, shall be evidence of the fact; and the certificate of
the clerk of the county or counties in which the nortgaged prem ses have
been situate, since the date of the said nortgage, shall be evidence of
t he assi gnnent of such nortgage, or of a notice of the pendency of an
action to foreclose such nortgage, and of such other matters as may be



therein stated; or if a notice of the pendency of an action to foreclose
such nortgage has been filed, then his certificate that such nortgage
has never been foreclosed. Unless the allegation of paynent shall be
deni ed, and evi dence be given tending to rebut the presunption of
payment, arising fromlapse of tine, such | apse of tine shall be
sufficient evidence of paynment. Upon being satisfied that the matters
alleged in the petition are true, the court may make an order that the
nort gage be di scharged of record.

8§ 1932. Discharge of record of ancient nortgage where tinme of maturity
i s dependent on contingent event related to use of premses. 1. The lien
of every nortgage or conveyance of real estate in this state given as
security for the paynment of noney, recorded nore than seventy-five years
ago, where the tinme of maturity thereof is dependent solely upon the
occurrence of a contingent event relating to use of the nortgaged
prem ses for religious purposes, and where the reason for such use no
| onger applies to the nortgaged prem ses because of changes in the type
of nei ghborhood in which the prem ses are situated, may be di scharged of
record by judgnment of the suprene court in the county where the
nort gaged pren ses are situated, or of the county court of such county,
in the manner provided in this section.

2. The court, upon presentation of a petition, together with an
of ficial search of the recording officer in whose office the nortgage is
recorded or a search prepared by a person duly licensed and admtted to
practice lawin this state or by a title conpany duly incorporated and
authorized to transact business in this state show ng such recordation
and assignnents of record, if any, the petition show ng such conti ngent
event relating to the use of the nortgaged prem ses for religious
pur poses and that the reason for such use no |onger applies to the
nort gaged prenm ses because of changes in the type of nei ghborhood in
whi ch the nortgaged prem ses are situated, and show ng that the
petitioner has nade reasonable effort to | ocate the nortgagee or other
person or persons authorized to execute and deliver a satisfaction of
such nortgage or conveyance but has been unable to do so after the
exerci se of reasonable diligence, shall make an order requiring al



persons interested to show cause at a certain tinme and place, why such
nort gage shoul d not be discharged of record. Such order to show cause
and the publication and service thereof shall conply with the

requi renents of section 1931 of this chapter, and the proceedi ngs on the
return of such order to show cause shall conply with the requirenents of
section 1931 of this chapter except as to the allegation of paynent and
evi dence to rebut the presunption thereof.

3. Any judgnment of the court thereon discharging the nortgage of
record shall be made only upon proof of such contingent event relating
to use of the nortgaged prem ses for religious purposes, and of the
changes in the type of nei ghborhood in which the nortgaged prem ses are
situated, showi ng that the reason for such use no |longer applies to the
nort gaged prem ses, and upon proof of the other matters alleged in the
petition; and any such judgnent shall be nmade wi thout prejudice to the
right, if any, of the nortgagee, his representatives or assigns or other
person or persons to receive or collect the nortgage debt in any action
or proceedi ng not affecting such nortgaged prem ses.

§ 1933. When county clerk or register to discharge nortgage of record.
The county clerk, upon being furnished with an order discharging a
nort gage of record, as provided in section 1931 or section 1932, and, in
the city of New York, the register, upon being furnished with a
certified copy of such order, and upon paynent of the fees all owed by
| aw for discharging nortgages, shall record the order and discharge the
nort gage of record.

8§ 1941. When special proceeding to quiet title may be maintai ned.
Whenever real property shall have been conveyed by a sheriff or referee,
pursuant to a judicial decree, which decree has been | ost or destroyed,
and the defendants (other than lienors or incunbrancers) named in the
notice of pendency of the action in which such decree was made, or those
who might clai munder them or either of them are dead, unknown or
t heir whereabouts can not after diligent inquiry be ascertained, the
person who has been, or he and those having his estate who have been,



for ten years in actual possession of such property claimng it in fee
under said sheriff's or referee's deed, which deed shall have been
recorded at |east ten years, nay nmintain a special proceeding for the
pur pose of establishing judicially his or their title to such real

property.

§ 1942. Petition in special proceeding to quiet title. 1. A person or
persons, desiring to institute a proceedi ng under section nineteen
hundred forty-one, nmust present a petition to the suprene court at a
special termto be held in the judicial district in which the real
property is situated, setting forth the facts proving to the
satisfaction of the court, that the case is one of those specified in
that section, and nust describe the property with conmon certainty, and
state what, if any, liens or incunbrances exi st thereon, and the nanes
of the persons, if any, besides the petitioners, who have been in the
actual possession of the property during the past ten years claimng
title as owners thereof in fee, and how such title was derived, and
shall al so annex to said petition a duly certified copy of the sheriff's
or referee's deed recorded ten years since under which petitioners claim
title.

2. In case the property described in said sheriff's or referee's deed
shal | have been subdivi ded, the owner or owners of the several parcels
thereof may unite in the same petition and proceedi ng.

8§ 1943. Order for publication of notice to persons interested. Upon
the presentation of such petition, duly verified, the said court shal
make an order for the publication of a notice requiring all persons
claimng any interest in the real property described in such petition to
appear before the court at a special termthereof, to be held at a tine
and place to be therein specified, not |less than three nonths nor nore
than six nonths thereafter, and show cause, if any they have, why they
shoul d not be forever barred from nai ntai ning any action or proceeding
for the recovery of the real property, which shall be substantially
described as set forth in said petition, and which notice shall also



contain a reference to the time and place of record of the sheriff's or
referee's deed referred to in the petition. Said publication shall be
made once a week for three nonths successively prior to the return day
naned in said notice in two newspapers designated in the order as nost
likely to give notice to any claimant of the property.

8§ 1944. Hearing and final order upon non-appearance of adverse
claimants. Upon the return day nanmed in said notice the court shal
proceed sumarily to inquire into the truth of the nmatters set forth in
the petition, and may appoint a referee for that purpose, and if there
shall be no appearance by any person claimng any adverse interest to
the petitioners in the real property described in the petition, the
court may nake a final order declaring that the title of the petitioner
to such real property has been judicially established, which final
order, together with the petition and order for and proof of publication
of the notice, and the proofs taken before the court or referee shall be
filed in the office of the clerk of the county in which the real
property is situated, and such final order shall be evidence of the
facts so declared to be established thereby in all courts and pl aces,
and thereafter no action or proceeding for the recovery of the real
property described in said final order or any part thereof, or of any
interest therein, shall be maintained by any person nanmed as a def endant
in the notice of pendency of action referred to in section 1941, or by
any person or persons claimng under such defendant or either of them

8§ 1945. Hearing and final order upon appearance of adverse clai mants.
I f any person shall appear on the return day of said notice and claimin
witing an interest in the real property adverse to that of the
petitioners, stating the nature of his claimand his place of residence,
the court nmay proceed in like manner to inquire into the truth of the
facts stated in the petition and may nake a final order in |ike manner
and with like effect as above provided, except that such final order
shall not affect in any way any person who shall have appeared on the
return day and asserted a claimadverse to the petitioners, as herein
provi ded for.



8§ 1946. Notice of pendency to be filed and recorded. No final order
pursuant to section 1944 or section 1945 shall be made until the
petitioners nanmed in said proceedings, or their attorney, shall file in
the clerk's office of the county in which such real property is situated
a notice of the pendency of the said special proceeding, containing the
nanes of all the persons claimng to be then owners of the property in
fee, pursuant to said sheriff's or referee's deed, the object of the
proceedi ng, together with a brief description of said property. Each
county clerk with whom such notice is filed nust imrediately record it
in the book kept in his office for recording of notices of pendency of
an action, and index it to the name of each person claimng to be owner
as aforesaid, and said clerk shall be entitled to receive for his
services the sane fees therefor as are now allowed by law for filing,
recordi ng and i ndexing a notice of pendency of action.

8§ 1951. Extingui shnent of non-substantial restrictions on the use of
land. 1. No restriction on the use of |land created at any tine by
covenant, prom se or negative easenent, or created on or after Septenber
1, 1958, by a special |imtation or condition subsequent governed by
section 1953, shall be enforced by injunction or judgnment conpelling a
conveyance of the | and burdened by the restriction or an interest
therein, nor shall such restriction be declared or determned to be
enforceable, if, at the time the enforceability of the restriction is
brought in question, it appears that the restriction is of no actual and
substantial benefit to the persons seeking its enforcenent or seeking a
declaration or determnation of its enforceability, either because the
pur pose of the restriction has already been acconplished or, by reason
of changed conditions or other cause, its purpose is not capable of
acconpl i shnent, or for any other reason.

2. Wen relief against such a restriction is sought in an action to
quiet title or to obtain a declaration with respect to enforceability of
the restriction or to determ ne an adverse claimarising fromthe
restriction, or is sought by way of defense or counterclaimin an action



to enforce the restriction or to obtain a declaration with respect to
its enforceability, if the court shall find that the restriction is of
no actual and substantial benefit to the persons seeking its enforcenent
or seeking a declaration or determnation of its enforceability, either
because the purpose of the restriction has al ready been acconplished or,
by reason of changed conditions or other cause, its purpose is not
capabl e of acconplishnent, or for any other reason, it may adjudge that
the restriction is not enforceable by injunction or as provided in

subdi vision 2 of section 1953 and that it shall be conpletely

exti ngui shed upon paynent, to the person or persons who woul d ot herw se
be entitled to enforce it in the event of a breach at the tinme of the
action, of such damages, if any, as such person or persons will sustain
fromthe extingui shnent of the restriction.

§ 1953. Effect of certain special limtations and conditions
subsequent. 1. Except as provided in subdivision 4, a special limtation
or condition subsequent created on or after Septenber 1, 1958 shall be
governed by this section in any case where it expressly or by necessary
result restricts the use of land, but if such special limtation or
condition subsequent also creates a possibility of reverter or right of
entry conditioned upon an event other than breach of such a restriction,
it shall be governed by this section to the extent only that the right
of entry or possibility of reverter is conditioned upon breach of such
express or inplied restriction on the use of |and.

2. No reverter shall occur and no possessory estate shall result by
reason of such special limtation, and no right of entry shall accrue by
reason of breach of such condition subsequent, but upon the happening of
such a breach the person or persons who woul d have such possessory
estate or right of entry except for this section, may maintain an action
in the suprenme court to conpel a conveyance to himor them of the |and,
or the interest therein, which is subject to the special limtation or
condi tion subsequent.

3. The relief provided in subdivision 2 shall be granted only to
protect a substantial interest in enforcenment of the restriction,



establ i shed by the person or persons in whose favor the relief is
granted. The action provided for in this section shall be subject to any
defense that mght be interposed in an action to enjoin a violation of
the restriction if it were created by covenant of the person or persons
agai nst whomthe relief is sought, and the court nay deny such relief,
or inpose conditions upon the granting thereof, or grant alternative
relief, upon |ike cause and in |ike manner as in an action for such
injunction. If it appears that the relief provided in subdivision 2
woul d be inequitable, the court may, in lieu thereof, restrain the
repetition or continuation of a breach of the restriction, or it my
grant the relief provided in subdivision 2 upon such terns as justice
may require to avoid a forfeiture of the value of inprovenents or other
unj ust enrichnent.

4. This section shall not apply where the special |imtation or
condition subsequent was created in a conveyance or devise, whether or
not in trust, for benevolent, charitable, educational, public or
religious purposes and restricts the use of land to such a purpose or to
a particular application or neans of carrying out such purpose, or was
created by a lease for a termof |ess than one hundred years and
restricts use of the | eased prem ses.

§ 1954. Action to limt existing possibilities of reverter and rights
of entry restricting the use of land. 1. This section shall apply to a
special limtation or condition subsequent created prior to Septenber 1,
1958 whi ch woul d be subject to section 1953 if it had been created on or
after Septenber 1, 1958.

2. The owners of the estate subject to the special limtation or
condi tion subsequent, or one or nore of such owners, may maintain an
action to obtain a judgnent that the special |imtation or condition
subsequent be governed by section 1951 and section 1953, or that it be
so governed to the extent of particular terns of the special limtation
or condition subsequent, or to the extent of a particular part of the
| and burdened by the restriction. Such action nay be nmaintai ned agai nst
one or nore of the persons who woul d have a possessory estate resulting



fromthe occurrence of the reverter or a right of entry for breach of

the condition if a breach of the restriction had occurred at the tinme

the action is cormmenced, to obtain such a judgnent with respect to the
interests of the parties to the action.

3. Except as provided in subdivision 4, the court may grant the relief
described in subdivision 2 if it finds that the primary purpose of the
special limtation or condition subsequent was to restrict the use of
| and and that the tenor of the restriction, the circunstances in which
it was inmposed, and the conditions in which it operates at the tinme of
the action are such that the special limtation or condition subsequent
unreasonably limts the use and devel opment of the |and or unreasonably
inmpairs the certainty of titles.

4. The relief provided in this section shall not be granted if the
court finds that a breach of the restriction has already occurred.

5. If the conplaint in any such action is dism ssed on the ground that
a breach of the restriction has already occurred at the tine the action
is brought or relief is denied on such ground, the right of entry for
breach of the condition or any cause of action to recover possession of
the | and, owned by a person who was a party to the action, or a person
clai mng through or under him mnust be asserted in the same action or hy
action commenced within six nonths fromthe entry of the judgnent
therein, and if such action is not comrenced within that tinme the right
of entry, or the possessory estate resulting fromthe occurrence of the
reverter, shall be extinguished to the extent that it is vested at the
time of the entry of the judgnment in persons who are parties to the
action, or thereafter vests in persons claimng through or under them by
title accruing after the filing of a notice of pendency of the action.

6. The action provided in this section may be commenced at any tine.
§ 1955. Modification or extinguishment of certain restrictions on the

use of land held for charitable purposes. 1. Wiere |land is held, whether
or not in trust, for benevolent, charitable, educational, public or



religious purposes and the use of such land is restricted to such
purpose or to a particular application of or nmeans of carrying out such
pur pose by a special limtation or condition subsequent created in the
conveyance or devise under which the land is so held, or by an agreenent
to convey, reconvey or surrender the land or the estate so held upon a
contingency relating to its use, an action nmay be brought in the suprene
court to obtain relief fromsuch restriction as provided in this

secti on.

2. No action for the relief provided in this section shall be
commenced until the expiration of two years fromthe creation of the
special limtation or condition subsequent, or the making of the
agreenent. The attorney-general shall be a party to such action.

3. In determ ning whether relief shall be granted, and the nature of
such relief, the court shall consider and shall make findings with
respect to the foll ow ng:

(a) whether the primary purpose of the special limtation, condition
subsequent or agreenment to convey, reconvey or surrender was to restrict
t he use of the | and;

(b) whether the purpose of the restriction was to ensure that the
substantial value of the land or of the estate subject to the special
limtation, condition subsequent or agreenent, rather than the |and
itself, or such estate itself, be devoted to and enpl oyed for a
benevol ent, charitable, educational, public or religious purpose.

If the findings with respect to (a) and (b) are such as to nake the
following nmatters rel evant or appropriate for consideration, the court
shal |l al so consider and nmake findings with respect to the foll ow ng:

(c) whether the existence of the restriction is substantially inpeding
the owner of the land, or of the estate subject to the special
limtation, condition subsequent or agreenent, in the furtherance of the
benevol ent, charitable, educational, public or religious purposes for
which the land is held;

(d) whether the person or persons who would have a right of entry,
possessory estate resulting fromthe occurrence of a reverter, or right
to conveyance, reconveyance or surrender of the |land or estate in the



event of breach of the restriction at the tinme of the action will suffer
substanti al danage by reason of extinguishment or nodification of the
restriction, and, in such event, whether damages or restitution of the
|l and, or its value, in whole or in part, should be awarded to such
person or persons.

4. The judgnment of the court may include, in the discretion of the
court, an adjudication (a) that the restriction is discharged in whole
or in part, or that its tenor is nodified as provided in the judgnent;
(b) that the holder of the |and or estate therein subject to the
restriction be authorized or directed to convey, |ease, nortgage or
ot herwi se di spose of the land or estate therein free of the restriction
and that the purchaser under such disposition shall take free of the
restriction; (c) directing the use to which the avails of any such
di sposition shall be put; (d) declaring the interests that the owners of
the possibility of reverter or right of entry, or persons having an
i nterest pursuant to the agreenent, shall have in any property paid for
in whole or in part with the proceeds of the disposition; (e) awarding
damages for such injury as a party to the action nay sustain by reason
of extinguishnment or nodification of the restriction. The judgnent nay
i ncl ude such other provisions as will in the opinion of the court
further the benevolent, charitable, educational, public or religious
pur poses for which the land is held and such other provisions as equity
may require.

5. This section shall apply to a special limtation or condition
subsequent created or agreenent nade either before or after Septenber 1,
1958, except that it shall not apply (a) where a right of entry or right
to a conveyance, reconveyance or surrender of the property has accrued
or a reverter has occurred prior to that date, or (b) where the
conveyance creating the restriction was nade by or the agreenent
creating the restriction was nmade with the United States, the state of
New York or any governnental unit, subdivision or agency of the United
States or the state of New York.

ARTI CLE 19-A



SPECI AL PROCEEDI NG TO CONVEY TI TLE TO
ABANDONED DWELLI NG TO CITY, TOAN OR VI LLAGE
Section 1970. Applicability.
1971. Certification of abandonnent.
1971-a. Destruction of abandoned dwel | ings.
1972. Not i ce.
1973. Commencenent of proceedi ng.
1974. Deci si on and judgnment of court.

§ 1970. Applicability. The department or agency of a city, town or
village, responsible for the enforcenment of the nultiple dwelling |aw,
the nultiple residence Iaw, or any other |aw, code or ordi nance
governi ng the occupancy and mai nt enance of residential property
(hereinafter in this article referred to as "the departnent”) nay
institute a proceeding in accordance with the provisions of this article
for a judgnent vesting in the city, tow or village title to a dwelling
whi ch has been abandoned by the owner. This article shall not apply to a
one-famly or two-famly dwelling occupied by the owner thereof.

§ 1971. Certification of abandonnent. 1. The departnent may nake a
finding that a dwelling is abandoned if:

(a) In the case of an occupied dwelling, the owner has failed for a
period of at |east three consecutive nonths either to collect rent or to
institute summary proceedi ngs for nonpaynent of rent, and the departnent
finds that the dwelling has becone a danger to life, health or safety as
a result of the owner's failure to assunme his responsibility for its
condition. Such failure may be shown by such facts as an owner's failure
to provide services including, but not limted to, the failure to nake
repairs, supply janitorial service, purchase fuel or other needed
supplies, or pay utility bills. The appointnent of an adm ni strator
pursuant to article seven-A of this chapter shall not prevent the
departnment fromnaking a finding that a dwelling is abandoned; or

(b) I'n the case of a vacant dwelling, it is not sealed or continuously
guarded as required by law or it was sealed or is continuously guarded
by a person other than the owner, a nortgagee, |ienor or agent thereof,



and either of the follow ng facts exists:

(i) A vacate order of the departnment or other governnental agency
currently prohibits occupancy of the dwelling; or

(ii) The tax on such prem ses has been due and unpaid for a period of
at | east one year; or

(c) I'n the case of a building for which an adm ni strator has been
appoi nted pursuant to article seven-A of this chapter.

(i) no notion for the termi nation of the judgnent entered pursuant to
article seven-A of this chapter has been granted by the appointing
court;

(ii) no nortgagee or |lienor has commenced forecl osure proceedi ngs; and

(iii) at least six nonths have passed since the granting of a judgnent
appoi nting an adm ni strator pursuant to article seven-A of this chapter.

2. \Wen the departnent finds that a dwelling is abandoned within the
meaning of this article, it shall rmake and file anbng its records a
certification containing such finding and the facts on which it is
based. Further, it shall inmediately affix to the dwelling in a
prom nent and conspi cuous | ocation, a notice that the building has been
found to be an abandoned building and that it is a crine to take, renove
or otherw se damage any fixture or part of the building structure.

8§ 1971-a. Destruction of abandoned dwellings. "Destruction of an
abandoned dwel | i ng" occurs when a person, having no right to do so or
perm ssion of the departnent or the owner to take, renove or otherw se
damage the fixtures or the structure of the building, nor any reasonable
ground to believe that he has such right or perm ssion, intentionally
renoves or danmges any fixture or part of the structure of a building
whi ch has been certified as abandoned in accordance with the provisions
of section nineteen hundred seventy-one of this chapter.

§ 1972. Notice. 1. If the departnent proposes to institute proceedi ngs
pursuant to this article, it my file a copy of the certification and a
notice of intention to comrence such proceedings in the office of the
clerk of the county in which the dwelling is |ocated. Such notice shal



contain the nanes of all persons required to be served pursuant to this
section and shall otherw se neet the requirenents of subdivision (b) of
section six thousand five hundred el even of the civil practice |aw and
rules. The notice shall be indexed by the clerk in the nanner prescribed
by subdi vision (c) of section sixty-five hundred el even of the civil
practice |aw and rules for a notice of pendency of action and shall have
the sane effect as such notice. It shall expire one year after filing,

i f no proceeding pursuant to this article has been conmenced. Except as
ot herwi se provided herein, all of the provisions of article sixty-five
of the civil practice law and rules shall be applicable to the notice
filed pursuant to this article.

2. The departnent shall serve upon the owner of the dwelling, a copy
of the certification. Service shall be made personally or by posting in
a conspi cuous place upon the dwelling and mailing a copy by registered
or certified mil to the [ast known owner at such owner's |ast known
address. In the case of a dwelling subject to the provisions of section
three hundred twenty-five of the nmultiple dwelling |Iaw, such nmailing may
be made to the last registered owner at his |ast regi stered address. The
copy of the certification shall be acconpanied by a notice stating that
proceedi ngs pursuant to this title nay be instituted unl ess the owner
notifies the departnment that the property has not been abandoned. Such
notification shall be nade by a showi ng that the conditions upon which
the findings in such certification are based do not exist or have been
corrected. Such showi ng shall be made not later than thirty days after
the date of such noti ce.

3. Wthin five days of the service of notice on the owner, a copy of
the certification shall be served on each nortgagee, lienor and | essee
of record, personally or by registered mail to the address set forth in
the recorded instrunent or, if no address appears therein, to the person
at whose request the instrunent was recorded. Such copy shall, in the
case of a nortgagee or |ienor, be acconpanied by a notice that
proceedi ngs pursuant to this article nay be instituted unless the
nortgagee or lienor, within fifteen days of such mailing, either
commences proceedings to foreclose the nortgage or lien or enters into
an agreenent with the departnent to bring the building into conpliance



wi th the applicable provisions of |aw.

4. If the nanme or address of

(a) the last owner of record; or

(b) any owner, nortgagee, lienor, or claimnt as shown on records
mai nt ai ned by any city official required by any local law to nmaintain
records of persons entitled to notice or process in connection with the
mai nt enance of in remforeclosure actions;

(c) the person listed as the owner of the property on the | atest
conpl eted assessnent roll,
is different fromthat referred to in subdivisions two and three of this
section, a copy of the notice to the owner, or to a nortgagee or |ienor,
whi chever is applicable, shall also be sent to such person at such
address by registered mail.

§ 1973. Commencenent of proceeding. 1. After all provisions of section
ni net een hundred seventy-two of this article have been conplied with,
t he departnent may conmence a proceeding in a court of conpetent
jurisdiction in the county in which the dwelling is |located, to vest
title to the property in the city, town or village.

2. The petition in such proceeding shall be acconpani ed by a copy of
the certification and proof by affidavit that the provisions of section
ni net een hundred seventy-two have been conplied with and that no party
served with the notice pursuant to such section has taken the
appropriate action prescribed therein in response thereto.

3. A copy of the petition shall be served on all persons to whom
notice was given pursuant to section nineteen hundred seventy-two of
this title by personal service pursuant to article three of the civil
practice |aw and rules. A notice of pendency shall be filed in
accordance with the provisions of section sixty-five hundred one of the
civil practice law and rules. A copy of the petition shall also be
posted in a conspicuous place on the prem ses in question, acconpani ed
by a notice that any person having or claimng an interest in the
property nay appear at the hearing thereon to protect his interest.



4. The petition shall be noticed to be heard not | ess than fifteen
days after service is conpleted on all parties to the proceeding.

5. A special proceeding pursuant to this article nay al so be comrenced
by order to show cause, in which case the nanner of service and the tine
at which the order is returnable shall be as prescribed therein by the
court.

§ 1974. Decision and judgnent of court. 1. If any party to the
proceedi ng contests the issue of abandonnent, the burden of proving that
the dwelling is abandoned shall be upon the departnent, and the court
shall make a finding based on the facts before it.

2. (a) Upon application by any party to the proceeding, the court may
order a stay of the proceeding for such tinme as the court deens proper
to permit the nortgagee or lienor to foreclose his nortgage or |lien and
to permit the owner, nortgagor or lienor to enter the property to nake
repairs or if the property be vacant to seal or continuously guard the
building as required by |aw. The court may inpose such ternms upon the
owner, nortgagee or lienor as it deens proper for the issuance of said
order, including the posting of such security, if any, as it my
require. At the expiration of the period prescribed by the court, the
court may extend the tine of the owner, nortgagee or lienor to conply
with the order, dismss the proceeding if the owner, nortgagee or |ienor
has substantially conplied with the order, or issue a judgnment as
provi ded in subdivision three of this section, if the court finds that
t he owner, nortgagee or lienor has failed to conply with the order

(b) Notw t hstandi ng paragraph (a) of this subdivision, if the
department has brought a proceedi ng pursuant to section ni neteen hundred
seventy-three of this chapter based on a finding of abandonnent pursuant
to paragraph (c) of subdivision one of section nineteen hundred
seventy-one of this chapter, the court may not grant a stay for nore
than six nmonths, nor extend it for nore than an additional three nonths.

3. Upon a finding by the court that the dwelling is abandoned, the



court shall enter a final judgnent in favor of the petitioner. The fact
that an adm ni strator has been appointed pursuant to article seven-A of
this chapter shall not prevent the court fromentering a final judgnent
in favor of the petitioner upon a finding by the court that the dwelling
i s abandoned. The final judgment shall direct such officer of the city,
town or village in which the dwelling is |ocated as nay be designated in
the judgnent to execute and record a deed conveying title of the

prem ses to the city, town or village thirty days after entry of
judgnment. Upon the entry of such judgnment the city, town or village
shall be seized of an estate in fee sinple absolute in such I and and al
persons, including the state of New York, infants, inconpetents,

absent ees and non-residents who nay have had any right, title, interest,
claim lien or equity of redenption in or upon such |ands shall be
barred and forever foreclosed of all such right, title, interest, claim
lien or equity of redenption.

4. The provisions of section three hundred seventeen of the civil
practice |aw and rul es shall not apply to a proceeding instituted
pursuant to this article. A notion or action to set aside a judgnent in
a proceeding instituted prusuant to this article on the grounds either
that there was a failure to conply with the provisions of this article
as to notice or that a defect in the proceedi ng prejudi ced a substanti al
right of a party may be instituted within ninety days after the deed
vesting title in a city has been recorded, but not thereafter.

5. The right, title and interest of a purchaser or incunbrancer of a
property as to which a deed vesting title in a city, town or village has
been recorded pursuant to a judgnment obtained through this article shal
not be affected or inpaired by a notion or action instituted nore than
ninety days after such deed vesting title in a city, town or village has
been recorded.

* ARTI CLE 19-B
SPECI AL PROCEEDI NG TO CONVEY Tl TLE TO ABANDONED COMVERCI AL AND
| NDUSTRI AL REAL PROPERTY TO CITY, TOAN, OR VILLAGE
Secti on 1980. Applicability.



1981. Certification of abandonnent.

1982. Not i ce.

1983. Commencenent of proceedi ng.

1984. Deci si on and judgnment of the court.
* NB Repeal ed June 30, 2028

* § 1980. Applicability. The departnent or agency of a city, town, or
village, responsible for the enforcenment of the conmercial building
code, industrial building code, or any other |aw, code or ordi nance
governi ng the occupancy and mai nt enance of conmercial or industrial real
property (hereinafter in this article referred to as "the departnent")
may institute a proceeding in accordance with the provisions of this
article for a judgnent vesting in the city, town, or village title to a
comercial or industrial real property which has been abandoned by the
owner .

* NB Repeal ed June 30, 2028

* § 1981. Certification of abandonment. 1. The department nmay make a
finding that a conmercial or industrial real property is abandoned if:

(a) The owner of a commrercial or industrial real property has failed
for a period of at |east three consecutive nonths either to collect rent
or to institute summary proceedi ngs for nonpaynent of rent, and the
departnment finds that the comrercial or industrial real property has
becone a danger to life, health or safety as a result of the owner's
failure to assune its responsibility for its condition. Such failure may
be shown by such facts as an owner's failure to provide services
including, but not limted to, the failure to nake repairs, supply
janitorial service, purchase fuel or other needed supplies, or pay
utility bills. The appointnment of an adm nistrator shall not prevent the
departnment fromnmaking a finding that a commercial or industrial real
property is abandoned; or

(b) I'n the case of a vacant commercial or industrial real property, it
is not sealed or continuously guarded as required by law or it was
sealed or is continuously guarded by a person other than the owner, a
nortgagee, |ienor or agent thereof, and either of the following facts



exi sts:

(i) A vacate order of the departnment or other governnental agency
currently prohibits occupancy of the comrercial or industrial real
property; or

(ii) The tax on such prem ses has been due and unpaid for a period of
at | east one year; or

(iii) The property has had a zoning, building or property naintenance
code violation that has the potential to injure or endanger the health
and safety of others or to unreasonably annoy others and that has been
continuously outstanding and not renediated for a period of at |east one
year fromthe date the original order to correct or notice of violation
was served upon the property owner pursuant to subdivision four of
section three hundred eight of the civil practice law and rules if the
owner is a natural person, or pursuant to section three hundred ten,
three hundred ten-a, three hundred el even or three hundred el even-a of
the civil practice law and rules if the owner is a partnership, limted
partnership, corporation or limted liability conpany, respectively; or

(c) I'n the case of a building for which an adm ni strator has been
appoi nt ed:

(i) no notion for the term nation of the judgnent has been granted by
t he appointing court;

(ii) no nortgagee or lienor has conmmenced forecl osure proceedi ngs; and

(iii) at least six nonths have passed since the granting of a judgnent
appoi nting an adm ni strator.

2. \Wen the departnent finds that a conmercial or industrial real
property is abandoned within the neaning of this article, it shall make
and file anong its records a certification containing such finding and
the facts on which it is based. Further, it shall immedi ately affix to
the conmmercial or industrial real property in a prom nent and
conspi cuous | ocation, a notice that the real property has been found to
be abandoned and that it is a crine to take, renove or otherw se damage
any fixture or part of the property or any building or structure |ocated
t her eon.

* NB Repeal ed June 30, 2028



* § 1982. Notice. 1. If the departnment proposes to institute
proceedi ngs pursuant to this article, it may file a copy of the
certification and a notice of intention to conmence such proceedings in
the office of the clerk of the county in which the comercial or
i ndustrial real property is |ocated. Such notice shall contain the nanes
of all persons required to be served pursuant to this section and shal
ot herwi se neet the requirenents of subdivision (b) of rule sixty-five
hundred el even of the civil practice | aw and rules. The notice shall be
i ndexed by the clerk in the manner prescribed by subdivision (c) of rule
si xty-five hundred el even of the civil practice law and rules for a
notice of pendency of action and shall have the sanme effect as such
notice. It shall expire one year after filing, if no proceedi ng pursuant
to this article has been cormmenced. Except as ot herw se provi ded herein,
all of the provisions of article sixty-five of the civil practice |aw
and rules shall be applicable to the notice filed pursuant to this
article.

2. The departnent shall serve upon the owner of the comercial or
i ndustrial real property, a copy of the certification. Service shall be
made personally or by posting in a conspi cuous place upon the conmerci al
or industrial real property and mailing a copy by certified nail to the
| ast known owner at such owner's | ast known address. The copy of the
certification shall be acconpanied by a notice stating that proceedi ngs
pursuant to this article may be instituted unless the owner notifies the
departnment that the property has not been abandoned. Such notification
shall be made by a showi ng that the conditions upon which the findings
in such certification are based do not exist or have been corrected.
Such showi ng shall be nmade not later than thirty days after the date of
such noti ce.

3. Wthin five days of the service of notice on the owner, a copy of
the certification shall be served on each nortgagee, lienor and | essee
of record, personally or by certified nmail or overnight courier to the
address set forth in the recorded instrunment or, if no address appears
therein, to the person at whose request the instrunent was recorded.
Such copy shall, in the case of a nortgagee or |ienor, be acconpani ed by
a notice that proceedings pursuant to this article may be instituted



unl ess the nortgagee or lienor, within forty-five days of receipt of
such mailing, either conmences proceedings to foreclose the nortgage or
lien or enters into an agreenent with the departnent to bring the

buil ding into conpliance with the applicable provisions of |aw.

4. If the nane or address of

(a) the last owner of record, or

(b) any owner, nortgagee, lienor, or claimnt as shown on records
mai nt ai ned by any city official required by any local law to nmaintain
records of persons entitled to notice or process in connection with the
mai nt enance of in remforeclosure actions, or

(c) the person listed as the owner of the property on the | atest
conpl eted assessnent roll, is different fromthat referred to in
subdi visions two and three of this section, a copy of the notice to the
owner, or to a nortgagee or lienor, whichever is applicable, shall also
be sent to such person at such address by certified mail or overnight
courier.

* NB Repeal ed June 30, 2028

* § 1983. Commencenent of proceeding. 1. After all provisions of
section nineteen hundred eighty-two of this article have been conplied
with, the departnment nmay comence a proceeding in a court of conpetent
jurisdiction in the county in which the conmercial or industrial real
property is located, to vest title to the property in the city, town, or
vi | | age.

2. The petition in such proceeding shall be acconpani ed by a copy of
the certification and proof by affidavit that the provisions of section
ni net een hundred eighty-two of this article have been conplied with and
that no party served with the notice pursuant to such section has taken
the appropriate action prescribed therein in response thereto.

3. A copy of the petition shall be served on all persons to whom
notice was given pursuant to section nineteen hundred eighty-two of this
article by personal service pursuant to article three of the civil
practice |aw and rules. A notice of pendency shall be filed in



accordance with the provisions of section sixty-five hundred one of the
civil practice law and rules. A copy of the petition shall also be
posted in a conspicuous place on the prem ses in question, acconpani ed
by a notice that any person having or claimng an interest in the
property nmay appear at the hearing thereon to protect his or her

i nterest.

4. The petition shall be noticed to be heard not | ess than fifteen
days after service is conpleted on all parties to the proceeding.

5. A special proceeding pursuant to this article nay al so be comrenced
by order to show cause, in which case the nanner of service and the tine
at which the order is returnable shall be as prescribed therein by the
court.

* NB Repeal ed June 30, 2028

* § 1984. Decision and judgnent of the court. 1. If any party to the
proceedi ng contests the issue of abandonnent, the burden of proving that
the conmercial or industrial real property is abandoned shall be upon
the departnent, and the court shall make a finding based on the facts
before it.

2. (a) Upon application by any party to the proceeding, the court may
order a stay of the proceeding for such tinme as the court deens proper
to permit the nortgagee or lienor to foreclose its nortgage or |lien and
to permit the owner, nortgagor or lienor to enter the property to nake
repairs or if the property be vacant to seal or continuously guard the
building as required by |aw. The court may inpose such ternms upon the
owner, nortgagee or lienor as it deens proper for the issuance of said
order, including the posting of such security, if any, as it my
require. At the expiration of the period prescribed by the court, the
court may extend the tine of the owner, nortgagee or lienor to conply
with the order, dismss the proceeding if the owner, nortgagee or |ienor
has substantially conplied with the order, or issue a judgnment as
provi ded in subdivision three of this section, if the court finds that
the owner, nortgagee or lienor has failed to conply with the order



(b) Notwi t hstandi ng paragraph (a) of this subdivision, if the
department has brought a proceedi ng pursuant to section nineteen hundred
eighty-three of this article based on a finding of abandonnent pursuant
to paragraph (c) of subdivision one of section nineteen hundred
ei ghty-one of this chapter, the court nay not grant a stay for nore than
six nonths, nor extend it for nore than an additional three nonths.

3. Upon a finding by the court that the commercial or industrial real
property is abandoned, the court shall enter a final judgnent in favor
of the petitioner. The fact that an adm ni strator has been appointed as
to the subject property shall not prevent the court fromentering a
final judgnent in favor of the petitioner upon a finding by the court
that the comrercial or industrial real property is abandoned. The fi nal
judgnment shall direct such officer of the city, town, or village in
whi ch the commercial or industrial real property is |ocated as may be
designated in the judgnment to execute and record a deed conveying title
of the premises to the city, town, or village thirty days after entry of
judgment. Upon the entry of such judgnment the city, town, or village
shall be seized of an estate in fee sinple absolute in such | and and al
persons, including the state of New York, infants, inconpetents,
absent ees and non-residents who nay have had any right, title, interest,
claim lien or equity of redenption in or upon such |ands shall be
barred and forever foreclosed of all such right, title, interest, claim
lien or equity of redenption.

4. The provisions of section three hundred seventeen of the civil
practice |aw and rul es shall not apply to a proceeding instituted
pursuant to this article. A notion or action to set aside a judgnent in
a proceeding instituted pursuant to this article on the grounds either
that there was a failure to conply with the provisions of this article
as to notice or that a defect in the proceedi ng prejudiced a substanti al
right of a party may be instituted within one hundred twenty days after
the deed vesting title in a city has been recorded, but not thereafter.

5. The right, title and interest of a purchaser or incunbrancer of a
property as to which a deed vesting title in a city, town, or village
has been recorded pursuant to a judgnent obtained through this article



shall not be affected or inpaired by a notion or action instituted nore
t han one hundred twenty days after such deed vesting title in a city,
town, or village has been recorded.

* NB Repeal ed June 30, 2028

ARTI CLE 20
ENFORCEMENT OF COVENANTS AND EASEMENTS; RECOVERY OF
DAMAGES FOR BREACH OF COVENANT OR | NJURY TO EASEMENT
Section 2001. Action to enforce certain covenants restricting use of
| and or for damages for breach to be brought within two
years.

§ 2001. Action to enforce certain covenants restricting use of l|and or
for danages for breach to be brought within two years. 1. This section
applies to actions to enforce a covenant or agreenent restricting the
use of land or to recover danmages for breach thereof, including an
action predicated on infringenment of an easenment or other interest
created by the covenant or agreenent, to the extent that the restriction
relates to structures that may be erected on the premses and lints
such structures with respect to set-back or sidelines, the area that nmay
be built upon, the | ocation, independent character or nunber of
structures, height, or general purpose for which they shall be designed
or typically suited.

2. An action to enforce the covenant or agreenent by conpelling the
renoval or alteration of a structure, or to recover damages for breach
of the covenant or agreenent, or to recover damages for infringenment of
an easenent or other interest in the prem ses so restricted, cannot be
mai ntai ned unless it is commenced (a) before the expiration of two years
fromthe conpletion of the structure concerned, or (b) before Septenber
one, nineteen hundred sixty-five, whichever shall be later.

3. a. For the purposes of this section, where the breach of the
restriction upon which the action is predicated consists of a
repl acenent, enlargenent or alteration of a previously existing



structure which did not constitute or involve a violation of the
restriction, or where a previously existing structure constituted a
violation for which action is barred as provided in this section and a
repl acenent, enlargenent or alteration is nade constituting or creating
a different or nore extensive violation, the conpletion of the

repl acenent, enlargenent or alteration shall be deened the conpl etion of
t he structure.

b. The date of issuance of a certificate of occupancy or, if no such
certificate shall have been issued, the date of actual occupancy of the
structure or of the structure as replaced, enlarged or altered, shall be
deened the date of conpletion of the structure.

4. The application of this section is not affected by any disability
or lack of know edge on the part of any person, and is not affected by
the fact that the person agai nst whomthe action m ght have been brought
within the period herein provided was during that time a non-resident or
absent fromthe state.

5. If an action governed by this section is not comrenced within the
time herein provided it shall be conclusively presuned that the right of
action for the relief for which that action m ght have been brought has
been rel eased.

6. Nothing in this section shall be construed in any nmanner to limt
any other statute or rule of law or equity by reason of which, at a date
previous to the expiration of the period provided in this section, the
restriction is or may be deenmed extingui shed or held unenforceable, or
unenf orceabl e by judgnment conpelling the renoval or alteration of a
structure.

ARTI CLE 20- A
ENFORCEMENT OF LI ENS BY A HOVEOMNERS' ASSCCI ATI ON
Section 2010. Enforcenent of |iens by a honeowners' associ ation.



§ 2010. Enforcenent of liens by a honmeowners' association. At |east
ninety days prior to the comrencenent of a foreclosure action to enforce
a lien for unpaid common charges, assessnents, fees or fines owed to an
i ncor porat ed honmeowners' association, which is permtted pursuant to the
governi ng docunents of such association, the board or other entity
representing the association shall provide notice to the owner at the
property address and any ot her address of record, in at |east
fourteen-point type, that the association intends to file an action for
foreclosure to enforce the lien and shall state the address of the
property and the specific anmount due.

ARTI CLE 21
EFFECTI VE DATE; LAWS REPEALED
Section 2101. Effective date.
2111. Laws repeal ed.

§ 2101. Effective date. This act shall take effect Septenber 1, 1963.

§ 2111. Laws repeal ed. The followi ng sections of the real property |aw
are hereby repeal ed:

Section three, as added by chapter three hundred seventy-four of the
| aws of nineteen hundred twenty-two;

Secti on seventy-two;

Section one hundred ninety-a, as added by chapter sixteen of the |aws
of nineteen hundred thirty-eight;

Secti ons one hundred seven, one hundred seven-a, one hundred seven-b,
one hundred seven-c, one hundred seven-d, one hundred seven-e, one
hundred seven-f, one hundred seven-g, one hundred seven-h, one hundred
seven-i, one hundred seven-j, one hundred seven-k, one hundred seven-|,
one hundred seven-m and one hundred seven-n, as added by chapter one



hundred forty-one of the |laws of nineteen hundred thirty-seven;

Secti on one hundred seven-o, as added by chapter six hundred fifty of
the | aws of nineteen hundred fifty-six;

Secti on one hundred sixteen, as |ast anended by chapter three hundred
seventy-ei ght of the | aws of nineteen hundred thirty-five;

Section three hundred thirty-three-b, as anended by chapter three
hundred thirty-one of the | aws of nineteen hundred forty-five and
subdi vi sion five having been anended by chapter one hundred forty-eight
of the Iaws of nineteen hundred fifty-eight;

Section three hundred forty, as amended by chapter three hundred
thirty-four of the | aws of nineteen hundred forty-three;

Sections three hundred forty-one, three hundred forty-two, and three
hundred forty-three;

Section three hundred forty-three-a, as added by chapter three hundred
nine of the laws of nineteen hundred sixty;

Section three hundred forty-four, as anended by chapter eighty-five of
the | aws of nineteen hundred forty-eight;

Section three hundred forty-six and section three hundred forty-seven,
as added by chapter eight hundred sixty-four of the | aws of nineteen
hundred fifty-eight;

Section three hundred forty-eight, as added by chapter eight hundred
sixty-six of the laws of nineteen hundred fifty-eight;

Section three hundred forty-nine, as added by chapter ei ght hundred
sixty-three of the laws of nineteen hundred fifty-eight;

Section three hundred sixty and section three hundred sixty-one, as
anended by chapter nine hundred sixty-one of the | aws of nineteen



hundred forty-six;

Section three hundred sixty-two, as amended by chapter two hundred
forty of the |l aws of nineteen hundred nine;

Sections three hundred sixty-three, three hundred sixty-four, three
hundred sixty-five and three hundred sixty-siXx;

Section four hundred sixty, as added by chapter four hundred
ei ghty-six of the | aws of nineteen hundred fifty-four;

Sections four hundred sixty-one, four hundred sixty-two, four hundred
sixty-three, four hundred sixty-four, four hundred sixty-five, four
hundred si xty-six, four hundred sixty-seven, four hundred sixty-eight,
four hundred sixty-nine, four hundred seventy, four hundred seventy-one,
four hundred seventy-two, four hundred seventy-three, four hundred
seventy-four, four hundred seventy-five, four hundred seventy-six, four
hundred seventy-seven, four hundred seventy-eight, four hundred
seventy-ni ne, four hundred eighty, four hundred eighty-one, four hundred
ei ghty-two, four hundred eighty-three, four hundred ei ghty-four, four
hundred ei ghty-five, four hundred eighty-six, four hundred ei ghty-seven,
four hundred eighty-eight, four hundred ei ghty-nine, four hundred ninety
and four hundred ninety-one, as added by chapter nine hundred thirty of
the | aws of nineteen hundred twenty;

Section five hundred, as added by chapter five hundred sixty-one of
the | aws of nineteen hundred forty-three subdivision four having been
added by chapter one hundred five of the | aws of nineteen hundred
forty-eight;

Section five hundred-a, as added by chapter six hundred ten of the
| aws of nineteen hundred fifty-one;

Section five hundred-b, as added by chapter eight hundred ninety-four
of the laws of nineteen hundred fifty-six;

Section five hundred one, as added by chapter five hundred sixty-one



of the Iaws of nineteen hundred forty-three;

Sections five hundred two, five hundred three, and five hundred four,
as so renunbered and | ast anended by chapter five hundred sixty-one of
the | aws of nineteen hundred forty-three;

Section five hundred five, as added by chapter five hundred sixty-one
of the Iaws of nineteen hundred forty-three;

Section five hundred six, such section having been added by chapter
five hundred sixty-one of the | aws of nineteen hundred forty-three,
subdi vi si on three havi ng been amended by chapter six hundred ei ghty of
the | aws of nineteen hundred forty-four and subdivi sion one havi ng been
anended by chapter five hundred fifty-six of the | aws of nineteen
hundred fifty-four;

Sections five hundred six-a and five hundred six-b, as added by
chapter six hundred ten of the | aws of nineteen hundred fifty-one;

Section five hundred seven, as so renunbered and | ast amended by
chapter five hundred sixty-one of the | aws of nineteen hundred
forty-three and section five hundred ei ght as amended by chapter five
hundred sixty-five of the | aws of nineteen hundred twenty-five and so
renunbered by chapter five hundred sixty-one of the |aws of nineteen
hundred forty-three;

Section five hundred nine, as added by chapter five hundred sixty-one
of the Iaws of nineteen hundred forty-three;

Sections five hundred twenty, five hundred twenty-one, five hundred
twenty-two, and five hundred twenty-three, as added by chapter nine
hundred thirty of the | aws of nineteen hundred twenty;

Sections five hundred twenty-four and five hundred twenty-five, as
anended by chapter seven hundred ninety-seven of the |aws of nineteen
hundred thirty-five;



Section five hundred twenty-six, as added by chapter nine hundred
thirty of the |l aws of nineteen hundred twenty;

Section five hundred twenty-seven, as anmended by chapter three hundred
four of the | aws of nineteen hundred forty-four;

Sections five hundred twenty-eight, five hundred twenty-nine, five
hundred thirty, five hundred thirty-one and five hundred thirty-two, as
added by chapter nine hundred thirty of the |Iaws of nineteen hundred
twenty;

Section five hundred thirty-two-a, as added by chapter eight hundred
si xty-nine of the |l aws of nineteen hundred sixty-one;

Sections five hundred thirty-three, five hundred thirty-four, five
hundred thirty-five, and five hundred thirty-six, as added by chapter
nine hundred thirty of the laws of nineteen hundred twenty;

Section five hundred thirty-seven, as added by chapter one hundred
sixty-five of the I aws of nineteen hundred thirty-seven,;

Section five hundred thirty-eight, as anmended by chapter eight hundred
forty-nine of the |Iaws of nineteen hundred forty-seven;

Section five hundred thirty-nine, as added by chapter three hundred
twenty-one of the |laws of nineteen hundred forty-two;

Sections five hundred forty, five hundred forty-one, five hundred
forty-two, five hundred forty-three, five hundred forty-four, five
hundred forty-five, five hundred forty-six, five hundred forty-seven,
five hundred forty-eight, five hundred forty-nine, five hundred fifty,
five hundred fifty-one, five hundred fifty-two, and five hundred
fifty-three, as added by chapter nine hundred thirty of the |aws of
ni net een hundred twenty;

Section five hundred fifty-four, subdivision three having been anmended
by chapter five hundred twelve of the |laws of nineteen hundred



twenty-three;

Sections five hundred fifty-five, five hundred fifty-six, five hundred
fifty-seven, five hundred fifty-eight and five hundred fifty-nine, as
added by chapter nine hundred thirty of the |Iaws of nineteen hundred
twenty;

Section five hundred sixty, as anmended by chapter eight hundred
forty-nine of the |laws of nineteen hundred forty-seven;

Sections five hundred sixty-one, five hundred sixty-two and five
hundred si xty-three, as added by chapter nine hundred thirty of the | aws
of nineteen hundred twenty;

Sections five hundred seventy, five hundred seventy-one, five hundred
seventy-two, five hundred seventy-three, five hundred seventy-four, five
hundred seventy-five, five hundred seventy-six, five hundred
seventy-seven, five hundred seventy-eight, five hundred seventy-ni ne,
five hundred eighty, five hundred ei ghty-one, five hundred ei ghty-two,
five hundred eighty-three, five hundred eighty-four, five hundred
eighty-five, five hundred eighty-six, and five hundred ei ghty-seven, as
added by chapter nine hundred thirty of the |Iaws of nineteen hundred
twenty;

Section five hundred ninety, as anmended by chapter five hundred
ni nety-seven of the | aws of nineteen hundred thirty-five;

Sections five hundred ninety-one, five hundred ninety-two and five
hundred ni nety-three, as added by chapter nine hundred thirty of the
| aws of nineteen hundred twenty.



